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SuPEEME  Court,  Montgomery,  January  23, 1879. 

Attorney-General  H.  C.  Tojupkins  presented  to  the  Court, 
■with  appropriate  remarks,  the  following  preamble  and  reso- 
lutions, adopted  by  the  Bar  of  Montgomery,  and  asked  that 
they  be  spread  on  the  minutes  of  the  Court  : 

It  is  with  profound  sorrow  we  are  called  again  to  chronicle 
and  commemorate  the  death  of  a  professional  brother.  John 
Archer  Elmore  has  finished  his  earthly  career,  and  has 
been  taken  from  us.  Massive  in  all  his  intellectual  gifts  and 
acquirements,  it  is  no  disparagement  of  the  living  to  say  of 
him  that  he  stood  at  the  very  head  of  his  profession.  His 
mind  was  logical,  truthful,  and  forceful  in  all  its  processes ; 
and  yet  he  was  so  gentle,  so  respectful  of  the  opinions  of 
others,  so  free  from  self-assertion,  that  he  seemed  an  inquirer 
after  knowledge  from  others,  rather  than  an  expounder, 
which  he  confessedly  w^as.  Just,  genial  and  generous  in  his 
intercourse  with  men,  it  was  no  marvel  that  he  was  univer- 
sally beloved,  and  that  his  death  has  carried  sorrow  to  the 
whole  community. 

Resolved,  That  in  the  death  of  John  Archer  Elmore  the 
State  has  lost  one  of  its  profoundest  jurists,  the  legal  profes- 
sion one  of  its  most  beloved  and  loving  brothers,  and  the 
younger  members  of  the  Bar  their  kindest  helper,  counsellor, 
and  friend. 

•  Resolved,  That  the  surviving  members  of  his  family  have 
our  profoundest  sorrow  in  their  great  bereavement. 

Resolved,  That  a  copy  of  these  resolutions  be  furnished  to 
the  family  of  the  deceased. 

Resolved,  That  these  resolutions  be  presented  to  the  City, 
Circuit  and  Chancery  Courts  of  Montgomery,  and  to  the  Cir- 
cuit Court  of  the  United  States  at  Montgomery  ;  and  that 
the  Attorney-General  present  them  to  the  Supreme  Court  of 
the  State,  with  a  request  that  they  be  spread  upon  the  min- 
utes of  said  courts  respectively. 

Col.  John  W.  A.  Sanford  addressed  the  Court  as  follows : 

May  it  please  the  Court :  A  famous  Chancellor  of  France, 
in  a  discourse  upon  the  independence  of  advocates,  said  of 
the  profession,  it  "is  as  necessary  as  justice,  as  noble  as  vir- 
tue, and  as  ancient  as  magistracy."     No  higher   encomium 
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conld  be  pronounced  on  any  vocation.  But  it  did  not  ex- 
haust the  number  of  its  laudable  qualities.  It  has  an  addi- 
tional claim  to  respect  and  praise,  in  the  fact  that  it  develops 
and  disciplines  the  faculties,  and  furnishes  a  stage  for  the  ex- 
ercise and  display  of  the  moral  traits,  talents,  learning  and 
character,  of  men  like  him  whose  loss  we  deplore.  Without 
such  a  pursuit,  many  of  the  wisest  of  mankind  would  have  no 
suitable  field  for  the  exertion  of  abilities  which  advance  and 
bless  the  world. 

The  career  of  our  departed  friend  illustrates  this  re- 
mark. No  other  occupation  could  have  evoked  so  thor- 
oughly the  qualities  by  which  he  was  distinguished. 
■  Among  them  was  a  stainless  integrity.  It  was  observable, 
not  only  in  the  transactions  of  business,  but  in  all  the  rela- 
tions of  life,  and  in  all  the  operations  of  his  intellect.  His 
ai^uments  at  the  bar  were  subject  to  its  authority. .  If  the 
cause  he  advocated,  received  the  unqualified  approbation  of 
his  moral  sense,  his  logic  was  almost  unanswerable  ;  if  it  did 
not  have  such  approval,  it  never  elicited  his  whole  power. 
Sir  Matthew  Hale,  at  one  time,  resolved  never  to  be  engaged 
in  a  case  which  his  conscience  did  not  justify,  but  afterwards 
abandoned  the  resolution.  What  with  him  was  a  matter  of 
deliberation  and  judgment,  was  with  Capt.  Elmore  a  matter 
of  nature.  No  bad  cause  ever  brought  all  of  his  forces  into 
action.  This  trait  was  the  foundation  of  the  confidence 
which  all  people  had  in  him.  They  trusted  him  implicitly 
in  affairs  of  the  utmost  delicacy,  gravity,  and  importance. 
Possessing  strong  feelings,  he  recognized  the  ties  of  kinship, 
and  the  obligations  arising  from  long  and  intimate  inter- 
course with  his  fellows ;  but  every  one  knew  that  such  senti- 
ments could  not  partialize  the  unstooping  firmness  of  his  up- 
right soul.  Consequently,  his  judgment,  in  all  matters  sub- 
mitted to  him,  was  never  questioned,  and  was  always  re- 
ceived without  reluctance.  Inspired  by  this  quality,  uni- 
formity of  conduct  was  a  marked  characteristic.  Prosperity 
never  elated  him,  because  it  did  not  add  to  his  merits  ;  and 
adversity  did  not  overwhelm  him,  because  it  could  not  take 
away  his  character. 

In  the  attributes  of  a  noble  manhood,  in  devotion  to  truth, 
in  love  of  justice,  in  patriotism,  he  was  not  excelled  by  any 
of  his  contemporaries.  Indeed,  all  his  virtues  wore  red  caps, 
and  naturally  took  their  places  among  the  cardinals. 

Such  was  the  structure  of  Lis  mind,  and  so  perfectly  was  it 
adapted  to  his  profession,  that  in  praising  him  we  seem  to  be 
praising  the  law  itself.  He  had  every  talent  and  trait  neces- 
sary for  the  mastery  of  the  "lawless  science  of  onr  law — that 
codeless  myriad  of  precedent."  His  perceptive  faculties 
were  as  quick  and  as  unerring  as  those  of  a  wild  animal. 
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while  his  logic  was  as  complete  as  if  he  were  of  reason  all 
compact.  This  power  enabled  him  to  deduce  correct  con- 
clusions from  principles,  and  skilfully  to  draw  vital  princi- 
ples from  books.  Like  Chief-Justice  Marshall,  he  was  more 
remarkable  for  his  knowledge  of  the  fundamentals  of  the 
law,  and  his  ability  to  profit  by  them,  than  for  his  famiharity 
with  decided  cases.  He  saw  everything  in  the  dry  light  of 
intellect.  This  conduced  to  uncommon  accuracy.  He  never 
depended  solely  on  his  memory,  or  took  anything  for  granted, 
or  gave  an  opinion,  or  made  an  argument,  upon  an  impres- 
sion. He  examined  all  subjects  with  painstaking  care.  When 
he  read  a  statute,  or  a  judicial  decision,  he  not  only  saw  the 
words,  but  perceived  every  letter,  and  duly  weighed  the  sig- 
nification of  every  term.  This  peculiarity  was  evinced  in  let- 
ters, as  well  as  in  his  profession.  An  incorrect  quotation 
from  the  Latin  classics,  or  a  false  quantity,  seldom  escaped 
him. 

He  had  attainments  in  history,  and  a  large  acquaintance 
with  literature,  but  he  never  employed  them  in  his  speeches 
at  the  bar.  He  seemed  to  avoid  the  reputation  of  knowing 
anything  but  law.  He  was  aware  of  the  vulgar  prejudice 
against  lawyers  with  literary  acquirements ;  and  never  of- 
fended the  stupidity  which  believes  that,  when  a  man  stud- 
ies everything,  he  must  necessarily  be  ignorant  of  his  pro- 
fession. In  this  regard,  he  carried  concealed  powers  as 
Cromwell  did,  which  occasionally  were  brought  to  light. 
Among  scholars,  he  displayed  scholarship,  and  exquisite  taste. 

He  was  averse  from  public  employment.  He  considered 
an  officer  as  the  servant  of  the  State,  of  fame,  and  of  the 
business  pertaining  to  his  office  ;  and,  therefore,  to  preserve 
his  freedom,  he  declined  posts  of  honor.  Few,  by  capacity 
to  perceive  and  comprehend  principles,  to  deal  with  facts 
and  control  circumstances,  were  better  qualified  to  discharge 
the  duties  of  high  station.  When  young,  he  was  a  member 
of  the  General  Assembly  ;  and  after  the  war  he  was  sent  as 
a  delegate  to  the  Constitutional  Convention  of  1865.  In  that 
body  his  services  were  invaluable.  He  contributed  largely 
to  the  formation  of  a  constitution,  which  it  is  regretted  is 
not  now  the  organic  law  of  Alabama.  His  speech  against 
the  submission  of  the  question  of  the  emancipation  of  the 
negroes  to  a  decision  of  the  Federal  Supreme  Court,  was 
masterful.  It  was  short,  and  grave,  and  sententious,  and 
comprehensive  ;  and  resembles,  more  than  any  I  know,  the 
speeches  which  adorn  the  pages  of  Thucydides.  It  showed 
the  quality  of  his  statesmanship,  and  that,  had  he  desired, 
he  could  have  been  as  conspicuous  by  the  favor  of  the  peo- 
ple, as  he  was  great  by  the  partiality  of  nature.  Her  he 
loved  in  all  her  forms  and  moods. 
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"The  warbling  woodland,  the  resonnding  shore, 
The  pomp  of  groves,  the  garniture  of  fields, 
All  that  the  genial  i-ay  of  morning  gilds, 
And  all  that  echoes  to  the  song  of  even," 

had  charms  for  him.  The  winds  blew  and  the  waters  rolled  to 
him  knowledge  and  power ;  and  all  the  influences  of  time  so 
broadened  him,  that  every  phase  of  life  and  character  was  a 
source  of  interest  and  pleasure.  His  many-sidedness  and 
universal  benevolence  induced  relationships,  unusual  in  some 
respects  to  men  of  such  large  endowments.  Like  the  rounds 
of  Jacob's  ladder,  the  lowest  rested  on  earth  ;  the  topmost 
are  hidden  in  the  skies.     There  we  leave  him. 

Chief-Justice  Brickell  responded  for  the  Court,  and  or- 
dered that  the  resolutions  be  entered  on  the  minutes. 


TEIBUTE  OF  EESPECT  TO  THE  MEMOEY  OF 
MALCOLM  D.  GEAHAM. 


SuPREJtE  Court,  Montgomery,  January  23, 1879. 

Ex-Governor  Thos.  H.  Watts  presented  to  the  Court,  with 
appropriate  remarks,  the  following  resolutions,  adopted  at  a 
meeting  of  the  members  of  the  Bar  of  Montgomery,  and 
asked  that  they  be  spread  on  the  minutes  of  the  Court : 

"  Malcolm  D.  Graham,  for  many  years  a  member  of  the 
Bar  of  Montgomery,  departed  this  life  on  the  8th  day  of 
October,  1878,  in  the  52d  year  of  his  age.  His  surviving 
brethren,  desirous  of  testifying  to  the  rectitude  of  his  life  as 
a  lawyer,  citizen  and  patriot,  and  of  expressing  their  unfeign- 
ed sorrow  at  his  untimely  decease,  do  resolve — 

"  1.  That  in  his  death  the  Bar  of  Montgomery  has  lost  one 
of  its  most  brilliant  and  accomplished  advocates,  and  each 
member  of  it  has  lost  a  personal  friend. 

"  2.  That  the  State  of  Alabama  has  just  cause  to  mourn 
the  loss  of  one  of  her  purest  patriots,  wisest  statesmen,  and 
most  devoted  sons. 

"  3.  That  society  has  lost  an  ornament,  oratory  a  model, 
and  humanity  a  lover. 

"  The  Bar  of  Montgomery  further  resolve,  that  these  reso- 
lutions be  presented  to  the  several  courts,  State  and  Federal, 
held  in  this  city,  by  Ex-Governor  Watts,  and  that  each  of 
said  courts  be  requested  to  enter  them  upon  their  minutes. 

"  The  Bar  further  resolve,  that  a  copy  of  these  resolutions 
be  engrossed,  and  sent  to  the  widow  of  their  deceased 
brother,  as  an  expression  of  their  love  and  admiration  for 
him,  and  their  cordial  sympathy  with  her  in  this,  the  great- 
est of  earthly  sorrows." 

The  resolutions  were  ordered  to  be  spread  upon  the  min- 
utes, as  requested,  and  the  court  adjourned. 


TABLE  OF  CASES. 


Abraham  v,  Alford 281 

Adm'r  of  Boyd  ats.  Hailey 399 

Carter  ats.    Uhlfelder  & 

Co 527 

Draper  v.  Draper 545 

Garrett  v,  Garrett 263 

Glenn  v.  Billingslea 345 

Hale  V.  Guard 479 

Jones  V.  Crews 368 

Sheltonv.  St.  Clair 565 

Stallworth  v.  Farnham .  .259 

Steele  V.  Steele 438 

Wright  V.  Wright's  Dis- 
tributees   88 

Alford  ats.  Abraham 281 

Alford  v.  Carter. 236 

Allen,  Freer  &  Illges  ats.  Coles  and 

Wife 98 

Anderson  v.  Anderson 403 

Andrews  &  Renfro  v.  Loyd 94 

Baines  v.  Barnes 375 

Baker  v.  Prewitt 551 

Ballard  ats.  Scranton,  Barney  &  Co.  402 
Bank  (Planters  &  Merchants)  ats. 

Whilden  &  Sons 1 

Barber  ats.  Flinn 193 

Barksdale  v.  Garrett 277 

Barnes  ats.  Baines 375 

Barnes  ats.  Colt 108 

Barney,  Scranton  &  Co.  v.  Ballard. 402 

Barr  ats.  Collier 543 

Beebe  v.  Robinson 171 

Bentley  ats.  Walker 92 

Billingslea  ats.  Glenn's  Adm'r. . .  345 
Board  of  Revenue  of  Montgomery 

County  V.  Gas  Light  Co 269 

Boggs  V.  Price 514 

Boothe  et  al,  M  parte 312 

Boyd's  Adm'r  ats .  Hailey 399 

Boy  kin  v.  Pace's  Executor 68 

Boyleston  v.  Farrior 564 

Bradley  &  Co.  v.  Ragsdale  558 

Brewer  ats.  Riggs 283 

Brewer  ats.  The  State,  exrel.  Lott.287 

Broughton  v.  Mitchell 210 

Brown  ats.  Tyson . .  244 

Building    and   Loan    Association 

ats.  Kelly 501 

Burgess  v.  Greene 509 


Gariker  ats.  McBrayer 50 

Carter  v.  Alford 836 

Carter's  Adm'r  ats.  Uhlfelder  &  Co. .  529 

Chapman  v.  Lee 483 

City  Council   of  Montgomery,    Ex 

parte,  m  re  Knox 463 

Clopton  et  al.  v.  Tallassee  Manufac- 
turing Company 567 

Clopton  &  Stone  v.  Tallassee  Manu- 
facturing Company 567 

Cobb  ats.  The  State,  ex  rel.  Flock  & 

Company "...  127 

Coles  and  Wife  v.   Allen,  Freer  & 

Illges 98 

Collier  v.  Barr 543 

Colt  V.  Barnes 108 

Cook  V.  Rogers 406 

Crawford  v.  McLeod 240 

Crews  ats.  Jones' Administrator 368 

Dickson,  Ex  parte 188 

Draper's  Adm'r  v.  Draper 545 

Dunklin  v.  Wilson 162 

Executor  of  Pace  ats.  Boykin 68 

Ex  parte  Boothe  et  al 312 

City  Council  of  Montgom- 
ery  463 

Dickson 188 

Gilmer 234 

Marshall 266 

McCoy 201 

Farnham  ats,  Stallworth's  Adm'r. .  .259 

Farrior  ats.  Boyleston 564 

Fernley  &  Co.  (Newlin)  v.  McAfee. 357 

Flinn  v.  Barber 193 

Foote  &  Malone  v.  Marriott 486 

Frazer  ats.  Shorter 74 

Gaines  ats.  Sims 392 

Garner  (Ross  &)  ats.  Hart 96 

Garrett  ats.  Barksdale 277 

Garrett  v.  Garrett's  Adm'r 263 

Gas  Light  Company  ats.  Board  of 

Revenue 269 

Gassenheimer  v.  Huguley 83 

Gibbs&Co.  (Wilcox)  v.  Henderson . 535 

Gilmer,  Ex  parte 234 

Glenn's  Adm'r  v.  Billingslea 345 


?I 


TABLE  OF  CASES. 


Goodmao  ats.  Winter 410 

Gk>odman  v.  Winter 410 

Greene  ats.  Burgess 5'J9 

Guard  v.  Hale's  Adm'r 479 

Gulf  City  Paper  Co.  ats.  Bapier. .  330 

Hailey  v.  Boyd's  Adm'r 399 

Hale's  Adm'r  ats.  Guard 479 

Hart  V.  Boss  k,  Grarner 96 

Hemphill  v.  Moody 468 

Henderson  v.  Wilcox,  Gibbs  &  Co. 535 

Hendricks  v.  Kelly 386 

Hubbard  ats.  Parker 203 

Hudson  V.  Modawell 481 

Huguley  ats.  Gussenbeimer 83 

Humes  v.  Scruggs 40 

Hurt  V.  Redd  &  Co 85 

Illges  (Allen,  Preer  &,)  ats.  Coles 
and  Wife 98 

In  re  Knox,  Ex  parte  City  Council 
of  Montgomery 463 

In  re  Tallassee  Manufacturing  Co. 567 

Johnston  &,  Stewart  ats.  Meyer .  .  .  603 

Jones'  Adm'r  v.  Crews 358 

Jones  &  Co.  v.  McAlpine 511 

Kelly  ats.  Hendricks 388  | 

Kelly    V.    Mobile    Building    and        | 

Loan  Association 501 

Kimbrough  &,  Pumell  ats.  Shields  504 
Knox,  In  re.  Ex  parte  City  Council 

of  Montgomery 463 

Kohn  &  Brother  ats.  Stubbs 187 

Lee  ats.  Chapman 483 

Lehman  Bros.  v.  Tallassee  Manu- 
facturing Company  567 

Lockard  ats.  McMuUen 56 

Lockard  v.  Nash  385 

Lott  V.  Brewer  287 

Loyd  ats.  Renfro  <fe  Andrews 94 

Mai  one  &  Foote  v.  Marriott 486 

Manufacturing  Company  CTallas- 

see),  In  re 568 

Marable  ats.  Vaughan 60 

Marks  &  Simon  v.  Sewell 241 

Marriott  ats.  Malone  &  Foote 486 

Marshal],  Et  parte. 266 

McAfee  ats.  Newlin,  Fernley  <t  Co .  357 

McAlpine  ats.  Jones  &  Co 511 

McBrayer  v.  Cariker. , 50 

MuCall  V.  Powell 254 

McCoy,  Ex.  parte 201 

McCreary  ats.  Whelan 319 

McCuUough  V.  Mitchell 250 

McLeod  ats.  Crawford 240 

McMuUen  V.  Lockard 56 

McVey  v.  Parker 493 

Meertief  ats.  Strauss 299 

Meyer  v.  Johnston  &  Stewart 603 

Mitchell  ats.  Broughton 210 


Mitchell  ats.  McCullongb 250 

Mobile  Building  and  Loan  Associ- 
ation ats.  Kelly ...    .501 

Modawell  ats.  Hudson 481 

Montgomery  (City  Council  of),    Ex 

parte 463 

Montgomery  Board  of  Revenue  v. 

Gas  Light  Company 269 

Moody  ats.  Hemphill 468 

Nash  ats.  Lockard 385 

Newlin,  Fernley  &  Co.  v.  McAfee.  .357 

Pace's  Executor  ats.  Boykin 68 

Paper  Company  (Gulf  City)  ats  Ra- 
pier  330 

Parker  v.  Hubbard 203 

Parker  ats.  McVey 493 

Pickett  V.  Pipkin 520 

Pipkin  ats.  Pickett 520 

Planters  and  Merchants'  Bank  ats. 

V/hilden  &  Sons 1 

Plock  &  Co.  (The  State,  ex  rel  )  v. 

CoDb 127 

Powell  ats.  McCall 254 

Preer  &  Illges  (Allen)  ats.  Coles  and 

Wife 98 

Prewitt  ats.  Baker. '. 551 

Price  ats.  Boggs 514 

Pumell  (Kimbrough  &)  ats.  8hield8.504 

Ragsdale  ats .  Briidley  &  Co 558 

Rapier  v.  Gulf  City  Paper  Co 330 

Redd  &  Co.  ats.  Hurt 85 

Renfro  &  Andrews  v.  Loyd 94 

Kicketts  v.  Weeden 548 

Riggs  V.  Brewer 283 

Roberts  v.  Taylor 549 

Robinson  ats.  Beebe 171 

Rogers  ats.  Cook 406 

Ross  &  Gramer  ats.  Hart 96 

Russell  V.  Russell 500 

Sampey  ats.  Sims 230 

Scott  V.  Ware 174 

Scranton,  Barney  &  Go.  v.  Ballard. 402 

Scruggs  ats.  Humes 40 

Seawell  ats.  The  State 225 

Sewell  ats.  Simon  &  Marks 241 

Shelton's  Adm'r  v.  St.  Clair 565 

Shields  v.  Kimbrough  &  Pumell.  ..604 

Shorter  v.  Frazer 74 

Simon  <fe  Marks  v.  Sewell 241 

Sims  V.  Graines 392 

Sims  V.  Sampey. 230 

Smith  V.  Wert  and  Wife 34 

Spencer  ats.  Stabler 496 

Stabler  v.  Spencer 496 

Stall  worth's  Adm'r  v.  Famham 259 

State,  ex  rel.  Lott  v.  Brewer 287 

State,  ex  rel.  Plock  &  Co.  v.  Cobb.  127 

State  V.  Seawell ' 225 

St.  Clair  ats.  Shelton's  Adm'r 565 

Steele  v.  Steele's  Adm'r 438 


TABLE  OF  CASES. 


vn 


Stewart  (Johnson  &)  ats.  Meyer. . .  003 
Stone  &  Clopton  v.  Tallassee  Man 

nfacturing  Company 567 

Strauss  v.  Meertief 299 

Stubbs  V.  Kohn  &.  Brother 186 

Tallassoe  Manufacturing  Company 
ats.  Lehman  Brothers 567 

Tallassee  Manufacturing  Company 
ats.  Clopton  et  al 567 

Tallassee  Manufacturing  Company 
ats.  Stone  &  Clopton 567 

Taylor  als.  Roberts 549 

Tyson  t.  Brown 2i4 

Uhlfelder  &  Co.  v.  Carter's  Adm'r.527 
Vaughan  v.  Marable 60 


Walker  v.  Bentley 92 

Walker  and  Wife  ata  Wheeler 561 

Ware  ats.  Scott 174 

Weeden  ats.  Ricketts 548 

Wert  and  Wife  ats.  Smith 34 

Wert  and  Wife  ats.  Woosley 34 

Wheeler  v.  Walker  and  Wife 561 

Whelan  v.  McCreary 319 

Whilden  &  Sons  v.   Planters  and 

Merchantb'  Bank 1 

Wilcox,    Gibbs  &  Co.  v.   Hender- 
son  535 

Wilson  ats.  Dunklin 162 

Winter  ats.  Goodman 410 

Winter  v.  Goodman 410 

Woosley  v.  Wert  and  Wife 34 

Wright's  Adm'r    v.   Wright's  Dis- 
tributees    88 


EERATA. 

In  Anderson  v.  Anderson,  p.  406,  sixth  line  from  top,  for  "  may  he  sound  in 
damages,"  read  "may  sound  in  damages."  , 

In  Scott  V.  Ware,  p.  174,  Sayke  &  Graves  appeared  for  the  appellees. 

In  Goodman  v.  Winter,  p.  410,  Sayee  &  Graves  appeared  for  Goodman  et  al. 
in  each  case. 

In  the  case  of  the  TaUassee  Manufacturing  Company,  p.  667,  Satbe  &  Graves 
appeared  for  the  unsecured  creditors. 


CASES 

IN  THE 

SUPREME  COURT  OF  ALABAMA. 


DECEMBER    TERM,    1879, 


Wliildeii  4&  Sons   v.    Merchants'    and 
Planters'  National  Bank. 

Action  on   Common  Counts,  and  Special   Count  on  Breach  of 
Promise  to  Fay  Bill  of  ^Exchange. 

1.  Joiiidtr  of  counis;  when  allowed. — By  statutory  provision  (Code,  §  298G), 
nil  actions  on  contracts,  express  or  implied,  for  the  payment  of  money,  whether 
under  seal  or  not,  may  he  joined;  but  the  joinder  of  counts  ex  eontradu  with 
counts  ex  delido  is  unaffected  by  statutory  provisions,  and  is  good  ground  of 
demurrer  to  the  entire  complaint. 

2.  Fofm  of  count;  how  deterininecl. —'^hen  a  party  may,  at  his  election,  on 
the  same  state  of  facts,  sue  either  in  tort  or  ou  contract,  although  it  may  be 
diSicult  to  determine  the  form  of  action  to  which  the  count  belongs,  its  char- 
acter must  be  determined  by  the  facts  stated  in  the  body,  and  the  form  ot 
action  must  be  intended  to  be  that  which  is  alone  adapted  to  the  measure  of 
recovery  for  which  the  plaintiff  proceeds. 

3.  Same;  difference  between  tort  and  contract. — Wheu  a  count  states  facts 
which  show  a  right  of  action  in  trover  for  the  conversion  of  plaintifit  's  goods 
by  defendant,  or,  at  his  election,  waiving  the  tort,  in  assumpsit  for  the  pro- 
ceeds of  sale ;  if  it  proceeds  for  the  value  of  the  goods,  irrespective  of  the 
price  received  for  them  by  the  defendant,  it  is  in  tort;  but,  if  it  claims  the 
proceeds  of  sale  received,  instead  of  the  value  of  the  goods,  and  deduces  the 
defendant's  liability  from  his  failure  and  refusal  to  pay  them  to  the  plaintiff  on 
demand,  it  is  ex.  contractu.    . 

4.  Acceptance  of  bill,  or  promise  to  accept ;  how  declared  on  — In  declaring 
against  a  party  as  the  acceptor  of  a  bill  of  exchange,  it  is  not  necessary  to  aver 
that  the  acceptance  was  in  writing;  and  in  declaring  on  a  promise  to  accept, 
made  before  the  bill  was  dr.iwu,  it  is  not  necessary  to  aver  that  it  was  in  writ- 
ing and  unconditional;  though  the  proof  of  these  facts  on  the  trial  may  be 
necessary  to  entitle  the  plaintiff  to  recover. 

5.  Proof  of  telegram. — The  general  rule  which  requires  the  production  of 
the  best  evidence,  and  excludes  secondary  evidence  of  a  writing  which  can  be 
produced,  is  applicable  to  messages  sent  by  telegraph;  but,  whether  the  mes- 
sage given  to  the  telegraph  office  to  be  sent,  or  that  delivered  at  the  place  of 
destination  to  the  party  to  whom  it  is  sent,  be  regarded  as  the  original,  the 
latter  may  be  received  in  evidence,  when  it  is  shown  that  the  custodian  of  the 
other,  and  the  office  to  which  it  was  delivered  to  be  sent,  are  beyond  the  juris- 
diction of  the  court;  and  an  admission  by  the  party  against  whom  it  is  offered, 
that  the  message  received  is  correct,  renders  it  admissible  evidence. 

Vol.  IjXIv.  (1) 
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6.  Re'lutvlanl  evllence.  — Tiie  admisEioD  of  evidence  which,  though  illegal, 
is  simply  rednndaut,  or  superfluous,  is,  at  most,  error  without  injnry. 

7.  Former  transictions  between  prirties ;  relevancy  of  evidence  >i.i  to. — The 
course  of  dealing  or  bUKiness  between  parties,  in  luruier  similar  transaetious, 
is  generally  admissible  evidence,  us  furnishing  the  basis  of  a  presumption 
1  bat,  except  so  lar  as  changed  by  agreement,  it  was  intended  to  be  observed  in 
the  pariicular  transaction  in  controversy. 

8.  Acfiaif-acence  and  waiver  by  principed.  —  When  a  broker  buys  cotton  for 
bis  principal  on  an  order,  and  the  principal  receives  it  without  objection  as  to 
the  time  within  which  the  order  was  filled,  he  thereby  acquiesces  in  and  rati- 
fies the  purchase,  so  Jar  as  time  was  a  material  element,  and  cjiu  not  afterwards 
raise  any  objection  to  the  time  within  which  it  was  made. 

9.  Objection  to  evidence:  when  and  how  made. — A  motion  to  suppress  the 
answer  to  an  interrogatory,  on  the  ground  that  it  is  not  responsive,  must  be 
made  before  thii  trial  is  begun  ;  but.  if  the  evidence  is  irrelevant,  it  may  be 
assailed  by  a  general  objection, and  be  excluded  at  any  stage  of  the  trial ;  and 
if  an  answer  is  objected  to,  on  the  ground  that  it  is  not  responsive  to  the  inter- 
rogatory, and  because  it  is  "otherwise  illegal."  the  objection  is  sufficient  to 
exclude  irrelevant  evidence. 

10.  Uiurtjes  confusing  or  iniskadimj  jury ;  explanatory  cten/e.?.— Giving  a 
charge  which,  though  tending  to  confuse  and  mislead  the  jury,  does  not  ivssert 
an  incorrect  legal  proposition,  rests  largely  in  the  discretion  of  the  primary 
court,  and  is  not  an  available  error:  the  party  apprehending  injury  from  it, 
may  protect  himself  by  asking  explanatory  charges. 

11.  Uability  of  princip'il,  for  act  of  ar/enl. — When  a  broker  is  authorized  l>y 
his  non-resident  principal  to  buy  cotton  of  a  particnlnr  quiility,  and  at  a  spci-i- 
fied  price,  and  to  draw  on  his  principal  for  the  purchase-money,  the  bank  to 
which  hp  applies,  and  which  advances  to  him  in  good  faith  the  money  to  pay 
for  the  cotton,  taking  his  draft  on  his  principal,  is  not  bound  to  inquire 
whether  the  price  and  the  quality  of  the  cotton  conform  to  thu  terms  of  the 
order.  These  matters  were  submitted  to  the  discretion  of  the  broker,  and 
persons  dealing  in  good  faith  with  him  had  a  right  to  rely  on  his  representa- 
tions in  reference  to  them. 

12.  Acceptance  of  bill,  and  promlte  to  accept ;  requisites  of.  -Acceptances  of 
bills  of  exchange,  and  promises  to  accept  bills  betore  the}'  are  drawn,  are 
required  to  be  in  writing  (Code,  §§2101-02);  but  the  statute  changes  only  the 
mode  of  proof,  and  not  the.  words  or  expressions  neces.sary  or  suflBlcient  to 
constitute  an  acceptance  or  promise  to  accept. 

13.  >iame  — A  letter,  addresi^ed  to  a  cotton-r)roker  by  non-resident  dealers, 
inquiring  the  price  of  cotton,  and  adding,  "If  we  see  a  margin,  will  author- 
ize you  to  draw  for  the  cost ;"  and  a  subsequent  message  by  telegraph,  on  be- 
ing informed  of  the  price,  "Will  advance  cost,  if  you  buy  strict  good  ordin- 
ary at  sixteen,"— together  constitute  an  unconditional  promise  to  accept  the 
broker's  draft  tor  the  price  ot  the  cotton,  and,  under  the  statute,  amount  to  an 
actual  acceptance. 

14.  Preseritmerd ;  when  not  necess^iry. — To  charge  a  party  as  acceptor,  on  an 
unconditional  promise  in  writing  to  accept  a  bill  before  it  is  drawn,  prenent- 
ment  for  acceptance  or  payment  is  not  necessary. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  the  Merchants'  &  Planters' 
National  Bank  of  Montgomery,  Alabama,  a  corporation 
chartered  under  the  acts  of  Congress,  against  A.  Whilden  & 
Sons,  a  mercantile  partnership  doing  business  in  Philadel- 
phia ;  and  was  commenced  by  attachment,  sued  out  on  the 
29tb  May,  1873,  on  the  ground  of  the  defendants'  non-resi- 
dence. The  original  complaint  contained  four  counts,  and 
five  other  counts  were  added  by  amendment.  As  a  demur- 
VoL.  uay. 


i«79.]  OF  ALABAMA.  3 

[Wliililen  iV  Sons  v.  Merchants'  And  Planters'  National  Bank.] 

rer  was  sustained  to  the  second  count,  it  is  not  necessary  to 
notice  it.  The  third  and  fourth  counts  were  the  common 
counts  for  money  had  and  received,  and  money  paid,  laid  out, 
and  expended  ;  and  the  others  were,  in  substance,  as  follows: 

1.  Plaintiff  claims  of  defendants  $10,000,  "due  by  them 
to  said  plaintiff,  on  account  of  a  breacli  of  promise  on  the 
part  of  said  defendants  to  pay  a  certain  bill  of  exchange, 
dated  the  Ist  April,  1873,  at  Montgomery,  Alabama,  for  the 
sum  of  $4,313.59,  drawn  by  one  John  H.  Clisby,  for  said  de- 
fendants, and  payable  at  sight  to  V<e  order  of  said  plaintiff, 
by  the  name  of  'A.  B.  Pecl\  cashier'';  which  said  bill  of 
exchange  was,  on  the  day  and  year  aforesaid,  delivered  to 
said  plaintiff,  for  value  then  and  there  paid,  at  the  request, 
and  for  the  benefit  of  said  defendants,  and  was  afterwards, 
to-wit,  on  the  22d  April,  1873,  presented  to  said  drawees  for 
payment,  and  due  payment  thereof  demanded,  according  to 
the  tenor  and  effect  of  the  said  bill ;  but  the  said  defendants 
then  and  there  refused  to  pay  said  bill,  or  any  part  thereof; 
and  said  bill  was,  on  the  day  and  year  last  aforesaid,"  duly 
protested  for  non-payment,  in  Philadelphia,  where  defendants 
then  resided,  and  were  carrying  on  business.  "And  plaintiff 
avers,  that  said  defendants  were  bound  to  pay  said  bill ;  for 
that  the  said  defendants,  on  the  18th  day  of  April,  1873, 
authorized  and  empowered  the  said  John  H.  Clisby  to  pur- 
chase cotton,  of  the  quality  of  '  good  ordinary,'  at  sixteen 
cents  per  pound,  and  '  low  middlings,'  at  sixteen  and  one- 
half  cents  per  pound,  and  agreed  and  promised  that  they 
would  advance  the  money  to  pay  the-  cost  of  said  cotton  ; 
which  said  cotton  was  to  be  shipped  to  said  defendants,  and 
was  to  be  sold  by  them  for  a  certain  commission  ;  and  plain- 
tiff avers  that  said  Clisby,  in  accordance  with  said  authority, 
did  purchase  fifty-four  bales  of  cotton,  of  the  description, 
and  for  the  prices  stated  in  said  authority,  and,  for  the  pur- 
pose of  paying  the  cost  of  said  cotton,  drew  his  bill  on  said 
defendants  as  above  set  forth,  for  the  sum  aforesaid,  and 
that  said  sum  was  advanced  by  said  plaintiff,  to  pay  the  cost 
of  said  cotton,  on  the  faith  of  the  authority  given  to  said 
Clisby  by  said  defendants  as  aforesaid  ;  and  that  the  sum  so 
advanced  was  the  cost  of  said  cotton,  and  was  by  said  Clisby 
appropriated  to  the  payment  thereof.  And  plaintiff  further 
avers,  that  the  cotton  so  purchased  was  shipped  to  said  de- 
fendants, and  was  received  and  sold  by  them ;  whereby  they 
became  and  are  liable  to  pay  plaintiff  the  amount  aforesaid, 
with  interest  thereon." 

5.  Plaintiff  claims  of  defendants  the  further  sum  of 
$4,313.59,  due  from  them  to  plaintiff,  with  interest  thereon 
from  the  22d  April,  1873,  "  on  account  of  a  breach  of  promise 
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on  the  part  of  said  defendants  to  pay  a  certain  bill  of  ex- 
change," describing  the  bill  as  before  ;  "  which  said  bill  was, 
on  said  16th  day  of  April,  1873,  delivered  by  said  Clisby  to 
plaintiflF,  for  consideration  of  the  said  sum  of  §4,313.59,  then 
and  there  paid  and  advanced  to  said  Clisby,  and  was  after- 
wards, on  the  22d  day  of  April,  1873,  exhibited  to  said  de- 
fendants for  payment,  but  said  defendants  tiien  and  there 
refused  to  pay  the  same,"  and  it  was  thereupon  duly  pro- 
tested for  non-payment.  "  And  plaintiff  avers,  that  said 
defendants  were  bound  to  pay  said  bill,  because  said  defend- 
ants, i^rior  to  the  16th  day  of  April,  1873,  authorised  and 
empowered  the  said  Clisby  to  draw  on  them  to  pay  the  cost 
of  cotton  to  be  purchased  by  him,  to  be  shipped  to  said 
defendants  on  his  account,  and  promised,  in  consideration  of 
the  commission  to  be  derived  from  the  sale  of  said  cotton,  to 
pay  all  drafts  drawn  by  him  for  the  costs  of  all  cotton  pur- 
chased by  him,  of  the  quality  of  *  strict  good  ordinary '  at 
sixteen  cents,  and  '  low  middiugs '  at  sixteen  and  one-half 
cents  per  pound.  And  plaintiff  avers,  that  said  authority 
was  of  full  force  and  effect,  and  binding  on  said  defendants, 
when  said  bill  of  exchange  was  drawn  by  said  Clisby,  and 
bought  by  plaintiff  of  said  Clisby.  And  plaintiff  further 
avers,  that  said  bill  above  described  was  drawn  for  the  pay- 
ment of  the  cost  of  fifty-four  bales  of  cotton,  of  the  descrip- 
tion and  for  the  price  stated  in  said  authority,  bought  by 
said  Clisby  on  his  own  account,  to  be  shipped  to  said  defend- 
ants, in  pursuance  of  the  authority  before  that  time  given  by 
them  to  said  Clisby,  and  then  in  full  force  and  binding  on 
said  defendants ;  and  on  the  faith  of  said  power  and  author- 
ity, then  in  full  force  and  binding  on  said  defendants,  plain- 
tiff purchased  said  bill  of  exchange  of  said  Clisby,  and  on 
the  faith  of  said  authority  to  draw  on  said  defendants  for  the 
cost  of  said  cotton,  and  relying  on  said  authority  as  of  full 
force  and  binding  on  said  defendants,  and  on  the  represen- 
tations of  said  Clisby  to  that  effect,  plaintiff  advanced  to  him 
the  said  sum  of  $4,313.59,  the  sum  specified  in  said  bill  of 
exchange,  and  the  amount  of  the  cost  of  the  cotton  so  pur- 
chased by  said  Clisby  ;  which  said  sum  of  money  was  appro- 
priated by  said  Clisby  to  the  payment  of  the  costs  of  said 
fifty-four  bales  of  cotton,  so  bought  and  shipped  by  him  as 
aforesaid.  And  plaintiff  further  avers,  that  said  fifty-four 
bales  of  cotton  were  shipped  by  said  Clisby  to  said  defend- 
ants, and  were  received  by  them  ;  but  still  they  refuse  to 
pay  said  bill,  and  sold  said  cotton,  and  appropriated  the  pro- 
ceeds to  their  own  use,  and  said  bill  remains  still  unpaid. 
And  plaintiff  avers,  that  by  reason  of  the  premises  the 
defendants  are  liable  to  pay  the  amount  of  money  in  said 
Vol.  Lxrv. 
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bill  of  exchange  specified,  together  with  the  interest  there- 
on. 

6.  Plaiutift'  claims  of  defendants  the  further  sum  of  $4,313.59, 
with  interest  from  the  22d  April,  1873,  "  being  the  purchase- 
money  of  fifty-four  bales  of  cotton  bought   by  J.  H.  Ulisby, 
in  Montgomery,  Alabama,  and  shipped  by  him  to  said  de- 
fendants at  Philadelphia,  on  his  account,   and  paid  for  by 
said  plaintiff,  at  the  special  instance  and  request  of  the  said 
Clisby,  by  money  advanced  to  him  for  the  purpose  of  making 
payment  of  the  purchase-money  of  said  cotton.     And  plain- 
tiff avers,  that  said  cotton  was  bought  by  said  Clisby,  to  be 
shipped  to  said  defendants,  on  his  own  account,  on  the  faith 
and  credit  of  a  certain  authority  given  by  said  defendants 
before  the  16th  day  of  April,  1873,  when  the  said  money 
was  so  advanced  by  said  plaintiff  to  said  Clisby ;  which  said 
authority  was  then  in  full  force  and  eftect,  and  authorized 
the  said  Clisby  to  buy  cotton  of  the  grade  of  '  strict  good 
ordinary'  at  sixteen  cents,  and  'low  middlings'  at  sixteen 
and  a  half  cents,  on  his  own  account,  to  be  shipped  to  said 
defendants ;  and   promised  to  pay  any  such  bills  or  drafts, 
drawn  by  said  Clisby  on  said  defendants,  in  payment  of  the 
cost  of  any  cotton  so  purchased,  to  be  shipped  to  said  de- 
fendants.    And  plaintiff  avers,  that  said  cotten  was  of  the 
quality  of  '  strict  good  ordinary,'  or  over,  and  the  cost  thereof 
was  not  more  than  the  prices  fixed  by  said   authority  ;  and 
that  said  Clisby,  in  pursuance  of  the  said  authority,  bought 
the  fifty-four  bales  of  cotton  as  aforesaid,   and,    on  the  16th 
day  of  April,  1873,  drew  his  draft  or  bill  on  said  defendants, 
payable,"  &c.,  describing  the  bill,  "  and  delivered  the  same 
to  plaintiff,  on  the  day  and  year  aforesaid,  in  order  to  raise 
money  thereon  to  pay  for  said  bales  of  cotton  ;  and  plaintiff, 
relying  upon  the  said  authority  to  said  Clisby  from  the  said 
defendants,  advanced  to  the   said  Clisby  the  said  sum   of 
$4,313.59,  and  thereby  enabled  the  said  Clisby  to  pay  the 
cost  of  said  cotton,  which  he  did  with  the  said  money.     And 
plaintiff  avers,  that  said  bill  was  duly  presented  to  said  de- 
fendants, in  said  city  of  Philadelphia,   for  payment,  on   the 
22d  April,  187o,  and  they  refused  to  pay  the  same  ;  where- 
upon said  bill  was  duly  protested  fer  non-payment.     Where- 
fore, said  defendants  are  liable  to  said   plaintiff  said  sum  of 
$4,313.59,  and  interest  thereon." 

7.  Plaintiff  claims  the  further  sum  of  $4,313.59,  due  from 
defendants,  with  interest  from  '22d  April,  1873,  "on  account 
of  a  breach  of  promise  on  the  part  of  said  defendants  to  pay  ■ 
a  certain  bill  of  exchange,"  describing  it  as  above,  "  which 
was,  on  the  16th  April,  1873,  delivered  to  plaintiff  by  said 
Clisby,  in  consideration  of  said  sum  of  $4,313.59,  then  and 
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there  advanced  and  paid  to  said  Clisby,  and  was  afterwards, 
on  the  22d  April,  1873,  exhibited  to  said  defendants  for  pay- 
ment, and  payment  thereof  demanded  ;  but  said  defendants 
then  aud  there  refused  to  pay  the  same,  and  said  bill  was 
thereupon  duly  protested  for  non-payment,"  Arc.  "  And 
plaintitJ"  avers,  that  said  defendants  were  bound  to  pay  said 
bill,  because  said  defendants,  prior  to  the  16th  April,  1873," 
authorized  Clisby  to  purchase  cotton  as  above  stated,  and  to 
draw  on  them  for  the  cost  of  the  cotton,  and  promised  to  pay 
his  drafts ;  which  authority  was  in  full  force,  and  binding  on 
defendants,  when  said  bill  of  exchange  was  drawn  by  Clisby, 
and  bought  from  him  by  plaintiff.  And  plaintiff  avers,  that 
said  bill  of  exchange  was  drawn  by  Clisby  to  pay  the  cost  of 
fifty-four  bales  of  cotton,  of  the  specified  quality,  which  he 
had  bought  at  the  specified  price,  to  be  shipped  to  said  de- 
fendants, in  pursuance  of  the  authority  which  they  had  thus 
given  him  ;  and  that  plaintiff  bought  said  bill  from  Clisby  on 
the  faith  of  said  authority,  and  relying  on  the  said  promise 
of  defendants,  and  advanced  to  him  the  sum  of  money  speci- 
fied in  the  bill,  which  was  by  him  appropriated  to  the  pay- 
ment of  the  cost  of  said  cotton ;  aud  that  said  cotton  was 
shipped  to  said  defendants,  and  was  received  and  sold  by 
them.  "  And  plaintiff  further  avers,  that  on  the  16th  day  of 
April,  1873,  said  Clisby  transferred,  to- wit,  fifty-four  bales  of 
cotton  to  plaintiff,  bought  as  aforesaid  by  him  and  paid  for  by 
plaintiff  as  aforesaid,  and  shipped  as  aforesaid  to  said  de- 
fendants ;  of  all  which  said  defendants  were  duly  notified, 
[and]  required  to  hold  said .  cotton  ;  but  said  defendants 
refused  to  regard  said  transfer,  or  said  notice,  and,  in  utter 
disregard  of  plaintiff's  rights,  refused  to  pay  said  sum  of 
$4,313.59,  and  sold  said  cotton,  and  appropriated  the  pro- 
ceeds thereof  to  their  own  use,  and  refused  to  account  for 
the  same,  although  often  requested  so  to  do ;  whereupon, 
plaintiff  is  entitled  to  recover  from  said  defendants  the  said 
sum  of  $4,313.59,  with  interest  thereon." 

8.  Plaintiff  claims  of  defendants  the  further  sum  of  $4,:U3.59, 
with  interest  from  the  22d  April,  1873,  "  being  the  purchase- 
money  of  fifty-four  bales  of  cotton,  bought  by  J.  H.  Clisby, 
in  Montgomery,  Alabama,  and  shipped  by  him  to  said  de- 
fendants, in  Philadelphia,  on  his  own  account,  and  paid  for 
by  plaintiff  at  the  special  instance  and  request  of  said  Clisby, 
by  money  advanced  to  him  for  the  purpose  of  making  pay- 
ment of  the  purchase-money  of  said  cotton,  the  amount  afore- 
,  said  being  the  purchase-money  of  said  cotton.  And  plaintiff 
avers,  that  said  cotton  was  bought  by  said  Clisby,  to  be 
shipped  to  said  defendants,  on  his  own  account,  on  the  faith 
aud  credit  of  a  certain  authority,  given  by  said  defendants 
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before  the  I6th  April,  1873,  which  authorized  Clisbv  to  buy 
cotton  of  the  quality  specified,  at  the  price  specified,  to  be 
shipped  on  his  own  account  to  said  defendants,  and  promised 
that  defendants  would  pay  any  drafts  drawn  by  Clisby  to 
pay  for  said  cotton.  And  plaintiff  avers,  that  the  cotton  so 
purchased  by  Clisby  was  of  the  specified  quality,  and  the 
cost  was  not  greater  than  the  price  specified  ;  that  on  the 
16th  April,  i878,  having  bought  said  fifty-four  bales  of  cotton, 
Clisby  drew  said  draft,  or  bill  of  exchange,  and  delivered  it 
to  plaintiff,  in  order  to  raise  money  to  pay  for  said  cotton  ; 
and  that  plaintiff,  relying  on  said  authority  given  to  him  by 
defendants,  advanced  to  Clisby  the  sum  of  money  specified 
in  said  draft,  and  thereby  enabled  him  to  pay  for  the  cotton, 
as  he  did  with  the  money  so  advanced  to  him  ;  that  the  bill 
was  duly  presented  to  the  defendants,  for  payment,  on  the 
22d  April,  1873,  and  they  refused  to  pay  it,  whereupon  it  was 
duly  protested.  "And  plaintiff  avers,  that  after  t'le  refusal 
of  said  defendants  to  pay  said  bill,  and  after  the  protest 
thereof  as  aforesaid,  to-wit,  on  the  27th  April,  1873,  [said 
Clisby]  transferred  and  assigned  to  plaintiff  said  fifty-four 
bales  of  cotton,  so  purchased  by  said  Clisby  as  aforesaid, 
and  paid  for  by  plaintiff  as  aforesaid,  and  shipped  to  said 
defendants  as  aforesaid  ;  of  all  which  said  defendants  were 
duly  notified,  and  required  to  hold  said  cotton  for  the  account 
of  plaintiff;  but  said  defendants  refused  to  pay  said  draft, 
or  to  regard  said  transfer  so  made  as  aforesaid,  and  refused 
to  liold  said  cotton  for  the  account  of  plaintiff,  and,  in  disre- 
gard of  said  plaintiff's  rights  in  the  premises,  sold  said  cot- 
ton on  their  own  account,  and  applied  the  proceeds  thereof 
to  their  own  use,  and  refused,  and  still  refuse  to  account  to 
plaintiff  for  said  proceeds,  although  often  requested  to  to  do. 
Wherefore,  said  defendants  are  liable  to  plaintiff,  for  said 
sum  of  $4,313.59,  with  the  interest  thereon,  as  above  de- 
manded." 

9.  "  Plaintiff  claims  of  defendants  $10,000,  due  on  a  bill 
of  exchange,  which  was  drawn  by  John  H.  Clisby,  on,  and 
accepted  by  the  defendants,  dated  April  16,  1873,  and  pay- 
able at  sight,  for  the  sum  of  $4,313.59,  to  the  order  of  plain- 
tiff, by  the  name  of  'A  B.  Peck,  cashier  f  which  said  bill, 
with  interest  thereon,  is  still  unpaid." 

The  defendants  demurred  to  the  entire  complaint,  on  the 
ground  that  there  was  a  misjoinder  of  counts— *' because 
counts  in  case  are  joined  therein  with  counts  in  assumpsit, 
and  because  counts  in  trover  and  in  assumpsit  are  joined ;" . 
and  also  to  eac'i  count  separately.  The  grounds  of  demurrer 
to  the  first  count  were — 1st,  because  it  is  partly  in  assumpsit, 
and  partly  in  case ;  2d,  because  it  seeks  to  charge  the  de- 
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fendants  as  the  acceptors  of  the  said  bill  of  exchange,  and 
does  not  aver  that  there  was  an  acceptance  in  writing  by 
them,  nor  that  there  was  an  imconditional  promise  in  writ- 
ing by  them  to  accept  said  bill  before  it  was  drawn  ;  iid,  be- 
cause it  seeks  to  charge  the  defendants  on  a  promise  to  pay 
said  bill  of  exchange,  without  stating  when  and  to  whom 
such  promise  was  made,  and  on  what  consideration  it  was 
based ;  4th,  because  it  shows  a  right  of  action,  if  any  at  all, 
only  in  favor  of  Clisby  ;  5th,  because  it  seeks  to  charge  the 
defendants  on  a  promise  to  pay  the  bill  of  exchange,  but  sets 
out  no  promise  to  plaintiff  to  pay  it,  and  states  no  facts  on 
which  a  binding  promise  to  pay  it  to  plaintiff  could  be  im- 
plied ;  6th,  because  said  count,  as  an  action  of  assumpsit, 
does  not  show  a  promise  to  plaintiff,  and  is  defective,  as  a 
count  in  case,  in  not  averring  an  intent  to  deceive  and  defraud 
plaintiff;  7th,  because  it  shows  no  privity  of  contract  between 
plaintiff  and  defendants. 

To  the  fifth  count,  the  grounds  of  demurrer  were — 1st,  be- 
cause it  is  for  a  breach  of  a  promise  to  pay  a  bill  of  exchange, 
which  is  not  averred  to  have  been  made  or  signed  by  the 
defendants,  nor  accepted  by  them  in  writing,  nor  by  any  un- 
conditional promise  in  writing  to  accept  the  bill  before  it  was 
drawn ;  2d,  because  it  does  not  show  to  whom  the  promise 
to  pay  the  bill  was  made,  nor  the  consideration  thereof;  3d, 
because  it  does  not  show  that  any  promise  to  pay  the  bill 
was  made  to  plaintiff,  or  that  any  valid  promise  to  accept  it 
was  made  to  any  other  person  or  persons  and  legally  assigned 
to  plaintiff ;  4th,  because  the  alleged  promise  to  pay  the  bill 
was  a  promise  to  pay  the  debt  of  another,  and  it  is  not 
shown  that  it  was  iu  writing,  or  expressed  the  consideration 
thereof,  and  was  signed  by  the  defendants,  or  by  their  agent 
lawfully  authorized  in  writing;  5th,  because  it  shows  no 
privity  between  plaintiff  and  defendants,  and  onl}'^  shows  a 
right  of  action  in  Clisby,  if  any  at  all. 

To  the  sixth  count,  it  was  assigned  as  ground  of  demurrer, 
that  said  count  shows  no  liability  on  the  defendants  as 
acceptors  of  the  bill  of  exchange,  and  does  not  show  that  the 
authority  and  promise,  alleged  to  have  been  made  and  given 
to  Clisby,  was  in  writing,  expressing  the  consideration,  and 
was  signed  by  the  defendants,  or  by  their  agent  lawfully 
authorized  in  writing ;  nor  does  it  show  any  consideration 
for  said  authority  and  promise,  nor  any  right  in  plaintiff  to 
maintain  an  action  thereon,  though  it  was  a  good  and  valid 
agreement  with  Clisby. 

To  the  seventh  count,  it  was  assigned  as  ground  of  de- 
murrer, that  it  was  partly  in  tort,  and  partly  in  assumpsit ; 
and  to  the  part  which  was  in  assumpsit,  it  was  also  assigned— 

YOI*    LXIV. 


1870]  OF  ALABAMA.  9 

[Whilden  &  Sous  v.  Merchants'  and  Planters'  National  Bank.] 

1st,  that  it  does  not  aver  that  the  bill  of  exchange  was  made 
or  signed  by  the  defendants,  or  accepted  by  them  or  their 
agent,  and  does  not  show  an  unconditional  promise  in  Avriting 
to  accept  before  the  bill  was  drawn ;  2d,  that  it  does  not  show 
to  whom  the  promise  to  pay  the  bill  was  made,  nor  the  con- 
sideration of  such  promise ;  3d,  that  it  does  not  show  that 
the  promise  to  pay  the  bill  was  made  to  plaintiff,  or  that  any 
binding  promise  to  accept  said  bill  was  made  to  any  other 
person,  and  legally  assigned  to  plaintiff;  4th,  that  the  alleged 
promise  to  pay  said  bill  is  shown  to  be  a  promise  to  pay  the 
debt  of  another,  and  it  is  not  shown  that  it  was  in  writing, 
and  expressed  the  consideration  thereof,  and  was  signed  by 
the  defendants,  or  by  their  agent  lawfully  authorized  in 
writing ;  5th,  that  it  shows  no  privity  between  plaintiff'  and 
defendants,  and  only  shows  a  right  of  action  in  Clisby,  if 
any  at  all ;  6th,  that  it  does  not  state  the  value  of  the  cotton 
alleged  to  have  been  converted ;  7th,  that  it  does  not  aver 
that  the  transfer  of  the  cotton  was  made,  and  notice  thereof 
given  to  the  defendants,  before  said  cotton  was  received  by 
them ;  8th,  that  no  demand  for  the  cotton  is  averred  or 
shown  ;  and,  9th,  because  there  is  no  averment  that  the  pro- 
ceeds of  the  cotton  were  converted  by  the  defendants.  The 
same  grounds  of  demurrer,  in  substance,  were  specifically 
assigned  to  the  eighth  count.  It  was  also  assigned  as  ground 
of  demurrer  to  each  of  the  special  counts — 1st,  that  neither 
of  them  averred  that  the  bill  of  exchange  was  ever  presented 
or  shown  to  the  defendants  on  any  day  prior  to  that  on  which 
payment  was  demanded ;  and,  2u,  that  the  action  should 
have  been  for  the  non-acceptance  of  the  bill.  All  the  de- 
murrers being  overruled,  except  as  to  the  second  count,  the 
defendants  then  pleaded  "  the  general  issue  ;  on  which  plea 
issued  was  joined,  with  leave  to  give  in  evidence  any  matter 
that  would  be  available  if  specially  pleaded," 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
proved  the  material  facts  averred  in  the  complaint,  substan- 
tially as  alleged,  by  the  testimony  of  J.  H.  Clisby,  a  cotton- 
broker  in  the  city  of  Montgomery,  through  whom  the  busi- 
ness connected  with  the  cotton  and  the  bill  of  exchange  was 
transacted.  The  principal  facts,  stated  in  brief,  were  these: 
On  the  28th  March,  1878,  Clisby  received  a  letter  from  the 
defendants  at  Philadelphia,  inquiring  at  what  price  he  could 
purchase  cotton,  and  stating  that,  if  they  could  "  see  a  mar- 
gin," they  would  authorize  him  to  draw"  on  them  for  the  cost; 
and  having  replied  to  that  letter,  he  received  from  them  a 
telegram,  dated  April  8th,  stating  that  they  would  "advance 
the  cost,"  if  he  bought  cotton  of  a  particular  quality,  at  a 
specified  price.     Clisby  accordingly  bought  fifty-four  bales 
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of  cotton,  which  he  testified  were  of  the  quality  specified  in 
the  telegram,  and  drew  a  bill  of  exchange  for  the  cost,  cor- 
responding with  the  bill  described  in  the  complaint ;  and  the 
money  on  this  bill  was  advanced  to  him  by  the  plaintiff,  to 
whom  he  showed  the  defendants'  letter  and  telegram,  as  his 
authority  to  draw  the  bill.  This  money  was  used  by  Clisby 
in  paying  for  the  cotton,  which  he  shipped  to  the  defendants; 
and  the  defendants  received  and  sold  the  cotton,  but  refused 
to  accept  or  pay  the  bill,  and  applied  the  proceeds  of  sale 
of  the  cotton  to  the  payment  of  an  alleged  balance  due  to 
them  by  Clisby  on  former  transactions. 

The  defendants'  telegram,  which,  as  received  by  Clisby, 
and  produced  on  the  trial,  was  "written  on  one  of  the  blanks 
of  the  Western  Union  Telegraph  Company,"  dated  Philadel- 
phia, April  8th,  1873,  and  received  at  Montgomery  on  the 
same  day,  at  7:05  p.  m.,  was  in  these  words  :  "  Will  advance 
cost,  if  buy  strict  good  ordinary  at  sixteen,  and  low  middling 
at  sixteen  half."  The  letter  of  the  •^8th  March,  1873,  was  in 
these  words:  "Your  favor  of  2d  inst.  received.  We  write 
you  to  know  at  what  you  could  lay  down  here  st  g.  ord  and 
above,  even  running  lots.  Such  are  scarce,  and  could  be 
sold  at  quotations.  If  we  can  see  a  margin,  will  authorize 
you  to  draw  cost.  We  must  say,  however,  your  classifica- 
tions heretofore  have  not  been  sustained  by  the  cottons  sent, 
by  full  one  to  one  and  a  half  grades ;  and  the  sales  we  made 
for  you,  of  all  grades  below  st.  g.  ord.,  could  not  be  repeated 
to-day,  or  at  any  time  since  we  sold.  Low  cottons  are  not 
saleable  at  all,"  <fec.  The  rulings  of  the  court  durifig  the 
trial,  to  which  exceptions  were  reserved  by  the  defendants, 
are  stated  at  great  length  in  the  bill  of  exceptions,  but  can 
not  well  be  abbreviated. 

"  The  plaintiff  introduced  J.  H.  Clisby  as  a  witness,  who 
was  a  cotton-buyer  in  the  city  of  Montgomery,  and  testified 
that  he  had  been  engaged  in  that  business  a  number  of  years, 
and  was  well  acquainted  with  the  different  grades  and-  quali- 
ties of  cotton,  and  had  large  experience  in  sampling  and 
classing  cotton ;  that  in  March,  1873,  he  received  a  letter 
from  defendants."  being  the  letter  above  copied,  which  he 
produced,  and  which  was  offered  in  evidence  by  the  plaintiff; 
"  and  that  he  telegraphed  to  defendants,  some  time  after  the 
receipt  of  said  letter,  giving  tiie  price  of  cotton.  To  this 
statement  defendants  objected,  because  the  original  telegram, 
in  the  handwriting  of  defendants,  was  not  produced,  or  ac- 
counted for ;  but  the  court  overruled  the  objection,  and 
allowed  said  statement  of  the  witness  to  go  to  the  jury ;  to 
which  ruling  the  defendants  excepted.  Witness  was  then 
showed  a  paper,"  the  telegram  above  copied,  "  and  stated 
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that  said  paper  was  delivered  to  him  by  the  agent  (or  mes- 
senger) of  the  Western  Union  Telegraph  Company,  at  Mont- 
gomery, on  the  morning  of  the  9th  April,  1873,  that  said 
paper  was  not  in  the  handwriting  of  the  defendants,  from 
whom  he  had  received  many  letters,  and  was  not  in  the  same 
handwriting  as  the  letters  he  had  received  from  them.  It 
was  proved,  also,  that  said  telegram  was  regularly  received 
at  the  telegraph  ofiice  in  Montgomery,  and  was  in  the  hand- 
writing of  the  telegraph  agent  at  Montgomery,  and  was  dated 
at  Philadelphia.  Plaintiff  then  offered  said  paper  in  evi- 
dence, and  defendants  objected  to  its  admission.  Plaintiff 
thereupon  introduced  A.  B.  Peck  as  a  witness,"  who  was  the 
plaintiff's  cashier,  "  and  who  testified  that,  in  May,  1873,  he 
was  in  Philadelphia,  where  defendants  resided  and  did  busi- 
ness, and  called  on  them,  and  showed  them  said  paper,  and  that 
they  then  admitted  to  him  that  they  sent  the  telegram  of  which 
said  paper  is  a  copy.  Plaintiff  then  again  offered  said  paper 
in  evidence ;"  and  the  court  admitted  it,  agaiust  the  objec- 
tion of  the  defendants,  and  they  duly  excepted. 

"  Clisby  then  stated,  that  he  showed  said  paper  to  plaintiff, 
and  told  plaintiff  of  said  letter  of  the  28th  March,  and,  on 
the  14th  day  of  April,  he  bought  and  shipped  fifty-four  bales 
of  cotton,  some  of  Avhich  was  *  good  ordinary,' .and  some 
'low  middling,'  at  sixteen  and  one-quarter  cents  per  pound, 
and  shipped  them  to  defendants  at  Philadelphia,  to  be  sold 
by  them  on  his  account;  that  he  did  not  himself  sample  the 
cotton,  and  the  only  knowledge  he  had  of  its  quality  was  by 
samples  brought  to  him  by  a  young  man  whom  he  employed 
to  sample  cotton.  Defendants  then  moved  the  court  to  ex- 
clude from  the  jury  all  that  the  v/itness  had  said  in  relation 
to  the  grade  or  quality  of  the  cotton  ;  but,  plaintiff's  counsel 
stating  that  they  expected  to  connect  tlie  samples  with  the 
bales  of  cotton,  the  court  declined  to  exclude  the  evidence  at 
that  time,  but  ruled  that  it  would  be  excluded  unless  the 
plaintiff  offered  further  evidence  connecting  the  samples 
with  the  cotton ;  to  which  action  of  the  court  the  defendants 
excepted.  Said  witness  stated,  also,  that  when  he  purchased 
said  cotton,  he  drew  his  check  on  plaintiff  for  the  price,  and 
when  he  shipped  said  cotton  he  took  a  bill  of  lading  therefor," 
which  was  produced  and  identified,  and  which  was  admitted 
in  evidence  by  the  court,  against  the  objection  of  the  defend- 
ants ;  and  to  this  ruling,  also,  they  duly  reserved  an  excep- 
tion. "The  witness  further  stated  that,  on  the  16th  day  of 
April.  1873,  he  went  to  plaintiff's  bank,  and  delivered  to  them 
the  said  bill  of  lading,  and  executed  and  delivered  to  them 
his  bill  of  exchange,"  as  described  in  the  complaint ;  which 
bill,  with  the  protest  thereof,  was  produced  and  offered  in 
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evidence   by  the  plaintiff,   and   was  admitted   by  the  court, 
against  the  objection  and  exception  of  the  defendants. 

"  Said  witness  then  stated,  that  it  was  the  custom  in  Mont- 
gomery, Alabama,  among  cotton-buyers  doing  their  business 
with  banks,  to  make  an  arrangement  with  the  bank  to  pro- 
cure from  it  the  money  to  purchase  cotton,  and  to  settle  for 
the  same  by  giving  a  bill  of  exchange,  and  attaching  to  it  a 
bill  of  ladiug  for  the  cotton  so  purchased.  To  this  state- 
ment of  the  witness,  as  to  said  custom,  the  defendants  ob- 
jected ;"  and  they  reserved  an  exception  to  the  overruling  of 
their  objection.  "  Plaintiff  then  asked  said  witness,  whether 
he  had  made  previous  transactions,  of  a  similar  character 
with  this,  with  defendants,  through  plaintiff's  bank;"  "to 
which  the  witness  answered,  that  he  had  several  other  pre- 
vious transactions  of  a  similar  character  with  defendants, 
through  plaintiff's  bank — that  the  usual  course  of  business 
between  them  was  this  :  witness  would  telegraph  to  defend- 
ants, informing  them  of  the  state  of  the  market,  and  asking 
permission  to  draw  on  them  for  the  price  of  cotton  to  be 
bought  by  him  on  his  own  account  and  shipped  to  them  ; 
and  if  defendants  thought  there  was  any  profit  in  cotton  at 
that  price,  they  authorized  him  to  draw  on  them  for  the  price ; 
that  he  had  done  this  character  of  business  with  defendants 
for  several  years,  and  as  late  as  the  fall  of  1872,  and  that  they 
had  always,  before  this  time  ,paid  the  bills  so  drawn  by  him." 
The  defendants  objected  to  this  question,  and  also  to  the 
answer ;  and  they  reserved  exceptions  to  the  overruling  of 
their  objections. 

"  Witness  was  then  shown  certain  letters,  purporting  to 
have  been  written  by  the  defendants,  dated  respectively  the 
21st,  22d,  27th,  and  30th  April,  1873  ;  which  letters,  he  said, 
were  in  the  handwriting  of  the  defendants,  and  were  taken 
by  him  from  the  post-office  at  Montgomery."  These  letters 
all  relate  to  the  shipment  of  fifty-four  bales  of  cotton  above 
mentioned.  The  first  acknowledges  the  receipt  of  the  in- 
voice for  the  cotton,  aud  of  Clisby's  letter  informing  them  of 
the  draft  for  the  price,  but  not  specifying  the  price ;  adding, 
"  If  cost,  we  will  pay  it,  with  the  fear  that  it  will  not  cover 
the  draft ;  so  we  hope  you  have  left  the  margin  we  always 
want,"  (fee.  The  next  incloses  account  of  sales,  aud  their 
account  against  Clisby  (and  also  against  Duncan  &  Clisby,  a 
partnership  of  which  he  was  a  member),  showing  a  balance 
of  about  $7,000  against  him  on  account  of  former  trMUsac- 
tions ;  and  adding,  "  When  we  wrote  you  on  yesterday,  we 
had  no  idea  the  debt  was  so  great,  though  we  knew  the  bus- 
iness had  been  disastrous.  *  *  -  In  this  view  of  the  sit- 
uation, not  having  the  fifty-four  bales,  when  we  can  judge 
Vol.  lxiv. 
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value,  neither  samples  of  them,  we  have  conclurled  not  to 
accept  the  draft  drawn  against  the  fifty-four  bales,  fearing 
its  payment  would  only  increase  your  indebtedness,  as  has 
been  all  our  experience  in  the  past."  The  third  letter  speaks 
of  the  offers  they  have  had  for  the  cotton,  complains  of  the 
quality  and  price,  and  expresses  the  hope  that  Clisby  "  will 
arrange  to  let  this  lot  go  towards  "  his  past  indebtedness ; 
and  the  last,  dated  April  30,  is  in  these  words  :  "  Your  tele- 
gram replied  to,  saying  we  would  not  pay  $4,000.  We  are 
not  willing  that  your  indebtedness  to  us  should  remain  so 
large.  You  admit  you  have  no  way  of  paying  except  out  of 
future  profits,  which  may  never  be  made  ;  and  so  we  propose 
to  apply  your  late  invoice  to  your  credit  with  us.  We  have 
had  several  telegraphs  from  A.  B.  Peck,  cashier,  to  which  we 
have  not  replied.  The  shipment  being  from  you  to  us,  we 
leave  you  to  arrange  with  him  any  matters  between  you. 
We  are  disposed  to  be  liberal ;  and  if  the  bank,  or  any  friend, 
will  pay  50  per  cent,  on  the  dollar  of  your  debt  to  us,  we  will 
give  a  release  in  full,"  <fcc.  The  plaintiff  offered  each  of 
these  letters  in  evidence,  and  the  court  admitted  them, 
against  the  objections  of  the  defendants ;  to  which  several 
rulings  they  duly  reserved  exceptions. 

"  Said  witness  then  further  testified,  that  after  receiving 
the  defendants'  said  letter  of  the  22d  April,  above  mentioned, 
he  went  to  the  bank,  and  by  parol  transferred  to  plaintiff 
the  said  cotton,  and  wrote  and  delivered  to  the  said  tele- 
graph company  at  Montgomery  a  telegram  directing  defend- 
ants to  hold  said  cotton  for  account  of  plaintiff.  Said  wit- 
ness also  stated,  on  cross-examin  ition,  that,  at  the  time  he 
made  this  transaction,  he  was  indebted  to  the  defendants  on 
general  account  current,  but  did  not  believe  that,  on  a  fair 
statement  of  their  accounts,  he  would  owe  them  more  than 
one  thousand  dollars ;  that  at  the  time  he  received  said  tele- 
gram he  could  not  buy  cotton,  of  the  grades  mentioned,  at 
the  prices  stated  in  the  telegram,  said  grades  being  above 
those  prices  from  one-half  to  five-eights  of  a  cent,  but  the 
market  declined  until  the  14th  day  of  April,  when  he  was 
able  to  buy  the  cotton  as  above  stated  ;  and  the  witness 
stated,  also,  that  defendants  were  to  receive  commissions  for 
selling  said  cotton. 

"  Plaintiff  then  introduced  one  Saville  as  a  witness,  who 
was  and  had  been  the  manager  of  the  office  of  the  Western 
Union  Telegraph  Company  at  Montgomery,  from  January, 
1873 ;  and  said  witness  produced,  at  the  request  of  plaintiff, 
two  papers  (telegraphic  messages),  which  he  said  he  had  taken 
from  the  files  of  said  office  at  Montgomery."  (One  of  these 
telegrams  was  from  Clisby  to  the  defendants,  dated  April 
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28th,  1873,  and  io  these  words  :  "Have  you  received  cotton? 
Hold  for  account  of  A.  B.  Peck,  cashier.  Reply  immediate- 
ly." The  otiier  was  from  said  Peck,  cashier,  to  defendants, 
dated  April  27th,  and  in  these  words  :  "  Hold  fifty-four  bales 
cotton  shipped  by  Clisby  for  our  account.  Answer  imme- 
diately.") "  He  was  then  asked,  by  plaintiff,  if  these  mes- 
sages had  been  sent ;  and  answered,  that  he  did  not  know, 
of  his  own  knowledge,  that  they  had  been  sent — that  he  did 
not  himself  send  them  ;  that  it  was  the  practice  in  the  office 
for  each  telegraph  operator,  when  he  sent  a  dispatch,  to 
place  on  it  certain  peculiar  marks,  showing  by  what  operator 
it  was  sent,  and  the  fact  that  it  had  been  sent :  that  he  saw 
these  marks  on  each  of  these  papers,  and,  from  these  marks, 
believed  that  they  had  been  sent.  Defendants  objected  to 
the  admission  of  each  of  these  papers  separately,  at  the 
time  they  were  each  offered,"  and  reserved  exceptions  to  the 
overruling  of  their  objections. 

"  Plaintiff  then  introduced  A.  B.  Peck  as  a  witness,  who 
testified,  that  he  was  the  cashier  of  plaintiff's  bank,  and  had 
been  since  1872 ;  that  Clisby  showed  him  the  said  telegram 
of  8th  April,  and  made  an  arrangement  with  him,  as  plain- 
tiff's agent,  to  buy  cotton  according  to  the  terms  of  said  tel- 
egram, and  check  on  plaintiff  for  the  c^st  of  said  cotton,  and 
pay  plaintiff  by  a  check  on  defendants  ;  that  Clisby  did  clieck 
on  said  bank  for  the  cost  of  fifty-four  bales  of  cotton,  and 
plaintiff  paid  his  check,  and,  on  the  16th  April,  he  drew  and 
delivered  to  plaintiff  his  bill  of  exchange  on  defendants,  in 
favor  of  witness  as  cashier,  for  the  amount  of  the  cost  of 
said  cotton,  with  exchange  between  Montg'imery  and  Phila- 
delphia added,  to  pay  for  the  cost  of  said  cotton  so  advanced 
by  plaintiff;  that  plaintiff  advanced  said  mone}^  on  the  faith 
of  said  telegram  of  April  8th,  and  on  the  faith  of  said  letter 
of  defendants  of  March  28th,  of  which  Clisby  had  told  him  ; 
that  plaintiff  took  said  bill  of  exchange  from  Clisby,  with 
bill  of  lading  attached,  and  sent  it  to  Philadelphia,  where  it 
was  presented  to  defendants  for  payment,  but  was  not  paid,- 
and  was  thereupon  protested  for  noia-payment ;  that  witness 
then  went  to  Philadelphia,  in  May,  1873,  and  called  on  de- 
fendants, and  demanded  payment  on  the  part  of  plaintiff ; 
that  defendants  told  him  they  would  not  pay,  because  Clisby 
was  indebted  to  them,  and  they  had  sold  the  cotton,  and 
credited  the  proceeds  to  Clisby's  account ;  and  they  further 
stated,  that  the  cotton  shipped  by  Clisby  was  not  of  the 
quality  specified  in  their  said  telegram,  and  showed  witness 
the  original  samples  of  the  cotton,  which  samples  had  been 
sent  to  them  by  Clisby,  and  also  the  re-drawn  samples  taken 
from  the  cotton  after  it  reached  Philadelphia ;  that  what 
Vol.  lxiv. 
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their  broker  said  was  the  re-drawn  samples,  was,  in  the 
opinion  of  witness,  superior  to  the  original  samples  ;  that  he 
(witness)  was  well  acquainted  with  the  various  grades  and 
qualities  of  cotton,  and  had  considerable  experience  in  sam- 
pling and  classifying  cotton ;  that,  on  his  expressing  his 
opinion  that  the  re-drawn  samples  were  superior  to  the  orig- 
inal samples  sent  by  Clisby,  defendants  insisted  that  there 
was  a  mistake  in  the  package  of  samples,  and  that  he  should 
wait  until  they  sent  and  procured  further  samples  of  the 
cotton,  but  witness  declined  to  do  so.  Witness  stated,  also, 
that  he  had  exhibited  to  defendants  the  said  letters  and  tele- 
gram given  in  evidence,  and  they  ackruowledged  their  genu- 
ineness. 

"  Plaintiff  then  introduced  M.  M.  Copeland  as  a  witness, 
who  testified,  that  he  was  a  cotton-buyer,  of  many  years 
experience,  and  had  been  engaged  in  that  business,  in  the 
city  of  Montgomery,  for  fifteen  or  twenty  years ;  that  it  was 
the  custom,  among  cotton-buyers  in  said  city,  to  consider  an 
order  to  buy  cotton  at  a  particular  price  as  binding  until  it 
was  revoked  in  terms.  To  this  statement  defendants  objected, 
and  moved  the  court  to  exclude  it  from  the  jury ;  and  they 
excepted  to  the  overruling  of  their  objection,  and  to  the  ad- 
mission of  said  evidence.  The  plaintiffs  here  rested ;  and 
the  defendants  then  introduced  in  evidence  a  letter  from  said 
Clisby  to  them,  dated  April  9th,  1873 ;"  which  is  made  an 
exhibit  to  the  bill  of  exceptions,  and  which,  after  acknowl- 
edging receipt  of  the  telegram  of  April  8th,  thus  proceeds  : 
"  You  are  one-half  to  five-eighths  under  our  market  to-day. 
I  can  pick  up  small  lots  at  16g  and  17,  to  17g,  for  full  class. 
It  seems  to  me  that,  at  these  prices,  cotton  is  low  enough  ; 
but  still  there  may  not  be  any  thing  in  it.  ...  I  think 
our  'st.  g.  ord.'  is  fully  'low  mid.'  with  you,  and  '  g.  ord.' 
your  'strict.'"  The  defendants  then  introduced,  also,  the 
depositions  of  W.  M.  Greiner  and  L.  M.  Whilden,  one  of  the 
defendants.  Greiner  was  a  cotton-broker  in  Philadelphia,  and 
testified,  that  he  sampled  and  sold  the  fifty -four  bales  of 
cotton  for  the  defendants,  and  that  its  quality  was  at  least 
one  grade  below  the  original  samples.  L.  M.  Whilden.  who 
was  one  of  the  partners  composing  the  defendants'  firm,  and 
through  whom,  as  he  stated,  all  the  correspondence  in  refer- 
ence to  the  fifty-four  bales  of  cotton  was  conducted,  thus 
testified  in  reference  to  it :  "  Neither  I  individually,  or  as  a 
member  of  said  firm,  nor  the  said  defendants,  at  any  time 
gave  any  authority  to  said  Clisby  to  draw  on  them,  on  or 
about  the  16th  April,  1873,  for  any  sum  of  money  whatever. 
I  know  this  fact,  both  from  my  own  recollection,  and  from 
the    defendants'    correspondence   with   Clisby.     I   recollect 
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sending  a  dispatch,  on  behalf  of  defendants,  to  said  Chsby 
on  the  8th  April,  1873,  in  response  to  his  inquiry,  '  What 
would  defendants  advance  on  shipments  of  cotton?'  in  which 
I  stated,  that  they  would  advance  cost,  if  he  would  buy 
'strict  good  ordinarj^'  at  sixteen  cents,  and  'low  middlings' 
at  sixteen  and  a  half ;  but  there  was  no  authority  given  to 
Clisby  to  draw  ;  and  fhe  prices  given,  on  ivhich  defendxints  might 
advance,  were  only  for  that  day  ;  and  the  defendants  did  not 
intend,  nor  propose,  to  make  advances  at  aU  on  lower  grades  of 
cotton,  or  on  the  grades  mentioned  at  any  other  time :  that  is  to 
say,  a  purchase  was  to  he  made  on  that  date,  and  of  the  quality 
specified.  On  the  16th  April,  defendants  received  a  telegram 
from  Clisby,  proposing  the  purchase  of  one  hundred  bales, 
at  sixteen  and  a  quarter  cents  ;  to  which  new  proposition  I 
replied,  for  defendants,  both  by  letter  and  by  telegram,  on 
the  same  day,  that  such  purchase  then  would  result  in  a  cer- 
tain loss  of  $3.50  per  bale ;  but  I  gave  him  no  authority  to 
draw.  On  the  19th  April,  1873,  defendants  received  letters 
from  Clisby,  dated  14th  and  15th  April,  advising  them  that 
he  had  shipped  fifty-four  bales  of  cotton  for  sale  on  his 
account,  but  no  mention  made  therein  of  his  having  drawn 
against  them.  On  receiving  these  letters,  and  on  the  same 
day,  I,  on  behalf  of  defendants,  both  telegraphed  and  wrote 
to  him  not  to  draw  within  $10  per  bale  of  the  cost,  the  mar- 
ket having  declined  between  the  8th  and  the  19th  April.  In 
authorizing  him  to  draw  within  $10  per  bale  of  cost,  the  de- 
fendants assumed  that  the  grade  of  the  cotton  would  corres- 
pond with  the  standard  specified  in  their  telegram  of  the  8th, 
and  not  until  two  days  afterwards,  on  the  2l8t  April,  did 
they  have  any  notice  from  Clisby  that  he  had  drawn  any 
draft  at  all,  and  then  no  amount  was  stated.  On  the  21st 
April,  defendants  received  from  Clisby  a  letter,  dated  April 
16th,  eight  days  after  date  of  our  telegram,  giving  quota- 
tions, and  inclosing  invoice  for  said  cotton,  dated  April  14th, 
consigned  to  them  for  sale  on  his  account,  and  mention  made, 
for  the  first  time,  of  a  draft  drawn,  but  without  stating 
amount.  I,  on  behalf  of  defendants,  replied  to  this  letter 
on  the  same  day,  April  21st,  intimating  that  a  loss  would 
occur  on  the  shipment,  and  expressing  the  hope  that  a  mar- 
gin was  left  between  the  amount  of  the  draft  and  the  proba- 
ble value  of  the  cotton.  Ou  the  next  day,  I,  on  behalf  of 
defendants,  again  wrote  to  Clisby,  inclosing  the  account  of 
sales  of  his  cotton  of  former  shipments,  showing  a  balance 
against  him  of  $7,059.87  ;  which  result  being  more  disastrous 
than  defendants  had  anticipated,  I,  on  behalf  of  defendants, 
notified  him  that  they  would  not  pay  said  draft ;  and  so  I 
know,  as  I  have  already  said,  that  there  was  no  authority 

Vol.  lxiv. 
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given  to  Clisby  to  draw  on  the  16th  April."  The  witness 
also  admitted,  in  answer  to  another  interrogatory,  the  receipt 
and  sale  of  the  cotton  by  the  defendants,  and  the  applica- 
tion of  the  proceeds  of  sale  to  the  balance  due  to  them  from 
Clisby ;  but  further  stated  that  the  cotton  was  below  the 
grades  specified  in  the  telegram  of  8th  April. 

The  above  quotation  from  Whilden's  testimony  is  the  prin- 
cipal part  of  his  answer  to  the  4th  direct  interrogatory,  which 
was  in  these  words  :  "  If,  in  answer  to  former  interrogatories, 
you  say  that  you  negotiated  said  transaction,  and  wrote  all 
letters  and  messages  in  relati6ii  thereto,  then  state  whether 
or  not,  at  any  time,  you,  or  said  A.  Whilden  &  Sons,  gave 
any  authority  to  said  Clisby  to  draw  on  said  defendants,  on 
or  about  the  IGth  April,  1873,  for  any  sum  of  money ;  and  if 
you  say  no  such  authority  was  given,  state  how  you  know 
that  fact,  and  what  connection  you  have  with  said  firm,  and 
what  was  your  individual  part  of  the  business."  *'  While 
said  deposition  was  being  read  to  the  jury,"  the  bill  of  ex- 
ceptions states,  "  the  plaintiff  objected  to  that  portion  of  the 
answer  to  the  4th  interrogatory  which  "  is  italicized  in  the 
above  extract,  "  because  the  same  was  not  responsive  to  the 
question,  and  was  otherwise  illegal ;"  which  motion  the  court 
granted,  and  excluded  the  evidence,  and  the  defendants  duly 
excepted.  "  The  defendants  then  moved  the  court  to  ersclude 
from  the  jury  all  that  had  been  said  by  the  witness  Clisby, 
as  to  the  grade  or  quality  of  said  fifty-four  bales  of  cotton 
bought  by  him  as  above  stated ;  which  motion  the  court 
refused  to  grant,  and  the  defendants  excepted." 

"  The  foregoing  being  all  the  evidence,  the  court  thereupon 
charged  the  jury,  on  the  written  request  of  the  plaintiff,  as 
follows  :  '  If  the  jury  believe,  from  the  evidence,  that  the 
defendants  wrote  to  Clisby  the  letter  of  the  28th  March,  and 
sent  him  the  telegram  of  April  8th,  which  had  been  read  in 
evidence ;  and  that  Clisby  exhibited  said  telegram  to  plain- 
tiff, and,  on  the  faith  of  said  authority  and  agreement  of  the 
defendants,  made  an  arrangement  with  plaintiff  to  pay  for 
said  cotton  ;  and  that  the  cotton  was  to  be  shipped  to  the 
defendants,  who  were  to  be  compensated  by  commissions  for 
selling  said  cotton  ;  and  that  by  virtue  of,  and  upon  such 
authority  and  agreement  of  said  defendants,  Clisby  bought 
fifty-four  bales  of  cotton,  and  plaintiff  paid  for  the  same 
under  said  arrangement  with  Clisby,  and  on  the  faith  of  said 
authority  and  agreement  of  defendants ;  and  that  Clisby 
sliipped  the  cotton  to  the  defendants,  and  notified  them 
thereof,  and  then  drew  upon  them  the  bill  of  exchange,  and 
informed  them  that  he  had  drawn  upon  them,  and  delivered 
said  bill  of  exchange,  with  the  bill  of  lading  for  the  cotton 
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thereunto  attached,  to  the  plaintiflf;  and  that  said  draft,  or 
bill  of  exchange,  was  for  the  amount  of  the  cost  of  the  cot- 
ton ;  and  that  the  defendants  refused  to  pay  the  costs  of  the 
cotton ;  and  that  the  plaintiflf  thereupon  notified  them  to 
hold  said  cotton  on  account  of  the  plaintiflf, — then  the  de- 
fendants were  not  authorized  to  sell  said  cotton,  and  appro- 
priate the  proceeds  to  the  payment  of  Clisby's  debt  to  them; 
and  if  they  further  find,  from  the  evidence,  that  the  defend- 
ants did  sell  said  cotton,  and  appropriate  the  proceeds  to  the 
payment  of  Clisby's  said  debt,  then  the  jury  must  find  for 
the  plaintiflf.'  '  • 

"  The  court  also  charged  the  }vitj,  at  the  request  in  writing 
of  the  plaintiflf,  as  follows :  'If  the  jury  believe,  from  the 
evidence,  that  the  defendants  wrote  to  Clisby  the  letter  of  the 
28th  March,  and  sent  him  the  telegram  of  the  8th  April,  read 
in  evidence;  and  that  Clisby  made  an  arrangement  with 
plaintiflf,  on  the  faith  of  said  authority  and  agreement  of  de- 
fendants, to  pay  for  said  cotton  ;  and  that  the  cotton  was  to 
be  shipped  to  the  defendants,  who  were  to  be  compensated 
by  commissions  for  selling  the  same ;  and  that  said  Clisby, 
by  virtue  of,  and  upon  such  authority  and  agreement  of 
defendants,  bought  fifty-four  bales  of  cotton,  of  the  qualities, 
and  at  the  prices  named,  and  shipped  said  cotton,  on  the 
16th  April,  1873,  to  the  defendants,  and  notified  them  there- 
of;  and  that  the  defendants  promised  to  pay  the  costs  of  the 
same ;  and  that  under  said  arrangement  with  Clisby,  and  on 
the  faith  of  said  authority  and  agreement  of  said  defendants, . 
previously  given  and  made,  plaintiflf  paid  for  said  cotton  ;  and 
Clisby  drew  the  bill  of  exchange  read  in  evidence,  and  said 
bill  was  for  the  amount  of  the  cost  of  the  cotton,  and  deliv- 
ered said  bill  to  the  plaintiflf,  with  the  bill  of  lading  attached; 
and  that  the  defendants  refused  to  pay  the  cost  of  the  cotton, 
and  were  then  notified  by  plaintiflf  to  hold  said  cotton  on 
account  of  plaintiflf';  and  that  they  sold  said  cotton,  and  ap- 
propriated the  proceeds  to  their  own  benefit, — then  the  jury 
must  find  for  the  plaintiflf.'  " 

The  defendants  duly  excepted  to  each  of  these  charges, 
and  then  requested  several  charges,  which  were  in  writing, 
and  of  which  the  following  were  refused  : 

1.  "  That  the  promise  to  pay  drafts  drawn  against  ship- 
ments of  cotton,  or  to  pay  drafts  drawn  on  any  firm  or  person 
on  any  account,  must  be  construed  to  mean  to  pay  according 
to  law,  and  that  in  such  cases  the  drafts  must  be  first  pre- 
sented for  acceptance  alone,  and  afterwards,  upon  the  expir- 
ation of  days  of  grace,  for  payment ;  and  that  if  payment  is 
demanded  in  the  first  instance,  instead  of  acceptance,  it  may 
legally  be  refused,  and,  in  such  case,  no  action  can  be  maic* 
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tained  against  the  drawee  for  not   accepting,    or  for  non- 
payment." 

2.  "  That  if  the  jury  believe,  from  the  evidence  in  this 
case,  that  the  bill  of  exchange  sued  upon  was  presented  for 
payment  alone,  the  defendants  are  not  liable  thereon,  and 
were  justified  in  refusing  payment." 

3.  "  That  the  telegram  of  the  8th  April,  and  the  defend- 
ants' letters  in  evidence,  are  not  such  a  promise  as  would 
charge  the  defendants  as  acceptors  of  said  bill  of  exchange, 
in  favor  of  the  plaintiff,  although  the  plaintiff  took  said  bill 
on  the  faith  of  said  telegram  and  letters." 

4.  "  That  if  the  defendants  refused  to  accept  and  pay  the 
bill  of  Clisby,  when  there  was  any  legal  obligation  on  them 
to  accept  and  pay,  the  right  of  action  against  them,  for  such 
refusal,  is  in  Clisby,  and  not  in  the  holder  of  the  dishonored 
bill." 

5.  "  That  the  draft  in  evidence  was  not  due  until  three 
days  after  presentment  for  acceptance,  and  demand  of  pay- 
ment before  then  is  without  authority  of  law,  and  will  not 
subject  the  drawee  to  an  action  thereon." 

6.  "  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  in  this  case  is  a  corporation,  doing  business  under 
the  act  of  Congress  of  the  United  States  passed  June  3d,  1864, 
establishing  the  system  of  National  Banks ;  and,  while  en- 
gaged in  carrying  on  such  banking  business,  advanced  money 
to  said  Clisby  to  buy  cotton,  on  the  faith  and  credit  of  the 
said  cotton,  to  be  shipped  by  said  Clisby,  on  his  own 
account,  to  said  defendants ;  and  that  said  Clisby  did 
purchase  the  cotton  mentioned  in  the  complaint,  with  said 
money,  and  did  ship  the  same  to  defendants,  and  did  attach 
the  bill  of  lading  therefor  to  said  bill  of  exchange ;  and  that 
defendants  did  not  accept  said  bill  of  exchange  ;  and  that  the 
only  authority  given  by  defendants  to  said  Clisby,  to  draw  on 
them,  was  the  telegram  dated  April  8th,  and  the  said  letter 
of  defendants  read  in  evidence, — then  the  plaintiff  can  not 
recover  in  this  action." 

7.  "  That  the  plaintiff,  being  a  national  bank,  could  not 
legally  advance  money  on  the  faith  of  the  transfer  of  the 
cotton  to  it,  and  it  can  maintain  no  action  on  such  trans- 
fer." 

The  defendants  duly  excepted  to  the  refusal  of  each  of 
these  charges ;  and  they  now  assign  their  refusal  as  error, 
together  with  the  charges  given  at  the  instance  of  the  plain- 
tiff, and  the  several  rulings  of  the  court  on  the  pleadings  and 
evidence,  as  above  stated. 

d^UNTER  &  Bl4lKEY,  for  appellants. — 1.     The  demurrer  to 
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the  entire  complaint  was  well  taken,  because  there  was  a 
misjoinder  of  counts.  A  critical  examination  of  the  several 
special  counts,  rejecting  much  that  is  surplusage  only,  is 
necessary  to  ascertain  their  true  character.  All  of  them, 
except  the  7th  and  8th,  are  clearly  tx  contractu;  while  the  8th 
is  entirely  ex  delicto,  and  the  7th  may  be  so  classed  with  less 
impropriety  than  as  ex  contractu.  The  misjoinder  was  good 
ground  of  demurrer  to  the  entire  complaint. — 1  Brickell's 
Dig.  24. 

2.  The  demurrers  to  the  several  counts  were  also  well 
taken — in  the  first  place,  because  they  each  seek,  in  violation 
of  the  statute  (Rex.  Code,  §§  1840-41),  to  charge  the  defend- 
ants as  acceptors  of  a  bill  of  exchange,  without  their  accept- 
ance being  in  writing,  and  without  an  unconditional  promise 
to  accept  the  particular  bill  before  it  was  drawn.  In  most 
of  the  counts,  the  plaintiff's  right  of  action  is  based  on  "a 
breach  of  promise  to  pay  a  certain  bill  of  exchange ;"  and 
then  certain  facts  are  alleged,  whereby  it  is  alleged  de- 
fendants "  became  bound  to  pay  "  said  bill  drawn  on  them  ; 
thus  showing,  though  inartificially  drawn,  that  they  seek 
to  charge  the  defendants  as  acceptors.  In  the  case  of 
Kennedy  v.  Geddes  d:  Co.,  8  Porter,  263,  before  the  enactment 
of  any  statute  on  the  subject,  this  court  approved  and  adopted 
the  very  stringent  rule,  announced  by  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Coolidge  v.  Pay  son  (2  Wheat. 
61),  and  the  subsequent  case  of  Boyce  v.  Edioards  (4  Peters, 
121):  that  if  the  acceptance  is  not  in  writing  on  the  bill,  the 
collateral  engagement,  to  amount  to  an  acceptance,  must  be 
a  promise  to  accept  the  particular  bill,  which  must  be  de- 
scribed in  terms  not  to  be  mistaken,  and  that  the  holder 
must  have  taken  it  on  the  faith  of  such  promise.  Thus  the 
law  was  clearly  defined  and  settled,  without  the  aid  of  any 
statute ;  but,  to  place  the  matter  beyond  dispute,  and  to 
secure  unmistakable  evidence  to  charge  the  acceptor,  the 
statute  (Rev.  Code,  §§  1840-41)  enacts,  that  the  acceptance 
must  be  in  writing  on  the  bill,  or  there  must  be  an  uncondi- 
tional promise  in  writing  to  accept  the  particular  bill  before 
it  is  drawn. — Sands  &  Co.  v.  Matthews,  Finley  d:  Co.,  27  Ala. 
401.  This  statute  certainly  can  not  be  construed  as  relaxing 
the  stringent  rule  formerly  existing  ;  and  if  effect  is  allowed 
to  its  terms,  or  to  the  former  rule  existing  without  its  aid, 
the  defendants  could  not  be  charged  as  acceptors,  under  the 
averments  of  any  of  these  special  counts  except  the  last, 
which  was  not  demurred  to. 

3.  The  case  of  Smith  &  Ferguson  v.  Ledyard,  Goldthioaite 
&  Co.,  49  Ala.  279,  cited  for  appellees  on  this  point,  is  unlike 
the  case  at  bar,  and  is  wrong  in  principle.     In  that  case,  the 
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first  count  was  upon  a  breach  of  promise  to  accept ;  and  the 
question  presented  was,  whether  the  plaintiffs,  as  indorsees 
of  the  bill,  could  maintain  an  action,  in  their  own  name,  on 
the  promise  to  accept  made  by  the  defendants  to  the  drawer; 
and  it  was  held,  erroneously  (as  we  think),  that  this  might 
be  done.  In  the  present  case,  there  is  no  count  upon  the 
defendants'  breach  of  promise  to  accept  the  bill,  the  point 
raised  being  on  the  sufficiency  of  the  counts  to  charge  them 
as  acceptors.  The  distinction  between  the  two  cases  is  man- 
ifest, and  is  clearly  stated  in  Boyce  v.  Ediuards,  4  Peters,  122. 
But  the  case  in  49  Ala.  279  is  wrong  in  principle,  in  holding 
that  the  statute  (Rev.  Code,  §  1843)  gives  any  right  of  action 
to  the  indorsee,  or  holder  of  the  bill  of  exchangt-,  against  the 
drawee,  for  not  accepting  the  bill.  The  statute  does  not  give 
any  rights  at  all,  but  is  simply  a  proviso  to  the  preceding 
sections,  and  declares  that  they  shall  not  be  construed  to 
defeat  the  existing  right  of  any  person,  to  whom  a  promise  to 
accept  a  bill  has  been  made,  and  who  has  negotiated  the  bill 
on  the  faith  of  such  promise,  to  recover  damages  for  the 
breach  of  such  promise.  If  this  statute  can  be  construed  to 
give  a  right  of  action,  it  can  only  be  to  the  person  to  luhom 
the  promise  to  accept  the  bill  was  made,  and  who  has  nego- 
tiated the  bill  on  the  faith  of  that  promise.  And  this  brings 
the  case  to  the  next  ground  of  demurrer  specially  assigned 
and  insisted  on — that  these  counts  show  a  right  of  action,  if 
any  at  all,  in  favor  of  Clisby. — 9  Amer.  Rep.  3 ;  Storv  on 
Bills  and  Notes,  §  462,  note  2. 

4.  The  first  charge  requested,  and  refused  by  the  court, 
asserts  that  presentment  for  acceptance  was  necessary  to  fix 
the  defendants'  liability,  before  demand  of  payment  was 
made.  This  raises  the  simple  question,  whether  sight 
drafts  are  not  entitled  to  days  of  grace ;  of  which  there 
seems  to  be  no  doubt. — Story  on  Bills,  §  242,  note  1 ;  Hart 
V.  Smith,  15  Ala.  807 ;  A^tt  v.  Venable,  42  Ala.  186.  The 
second  and  fifth  charges  asked  and  refused  present  the 
same  question,  and  the  same  authorities  show  the  error  in 
their  refusal. 

5.  The  third  charge  aslced  should  have  been  given.  The 
telegram  and  letter,  whether  taken  singly  or  together,  do  not 
constitute  such  a  promise  as  would  charge  the  defendants  as 
acceptors  of  the  bill,  though  the  plaintiff  took  the  bill  on  the 
faith  thereof.  The  telegram  is  conditional  in  several  res- 
pects :  it  specifies  particular  grades  and  prices  of  cotton, 
and  has  reference  to  the  then  existing  state  of  the  market. 
These  conditions  are  limitations  upon  the  authority  to  draw, 
and  are  necessary  when  cotton  is  bought  in  one  market,  for 
shipment  to  and  sale  in  another,  to  insure  a  margin  between 
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the  places.  The  selling  price  being  known,  the  buying  limit 
is  fixed  with  reference- thereto.  Every  one  must  be  held  to 
a  knowledge  of  the  ordinary  import  of  words,  and  the  com- 
mon usages  of  trade ;  and  the  evidence  shows  verj  clearly 
that  Clisby  understood  the  letter  and  telegram  as  imposing 
these  limitations.  Nor  can  the  telegram,  leaving  out  of  view 
the  conditions  contained  in  it,  be  regarded  as  a  promise  to 
accept  any  bill  whatever.  The  promise  might  have  been 
complied  with,  by  sending  the  money  to  Clisby  by  express, 
or  otherwise. 

6.  The  fourth  charge  asserts  the  principle  raised  by  the 
demurrers,  that  if  there  was  any  legal  liability  on  defendants 
to  accept  and  pay  the  bill,  the  right  of  action  for  its  breach 
was  in  Clisby  alone. — Authorities  supra,  par.  3. 

7.  The  affirmative  charges,  given  at  the  instance  of  the 
plaintifi",  are- well  calculated  to  mislead,  by  blending  together 
distinct  facts  which  have  no  necessary  connection  in  any  one 
aspect  of  the  case.  If  the  defendants  are  liable  at  all,  they 
must  be  liable  as  acceptors  of  the  bill,  or  for  a  breach  of 
promise  to  accept,  or  for  the  tortious  conversion  of  the  cot- 
ton ;  but  these  are  separate  and  distinct  matters,  and  the 
facts  necessary  to  establish  the  one  have  no  bearing  on  the 
others.  If  the  defendants  are  liable  as  acceptors,  it  is  im- 
material what  became  of  the  cotton  ;  and  if  for  the  conver- 
sion of  the  cotton,  the  bill  of  exchange  was  entirely  irrele- 
vant to  the  issue.  But  the  facts  stated  in  these  charges, 
though  improperly  grouped  together,  do  not  authorize  a 
recovery  in  any  aspect  of  the  case.  The  facts  stated  in  the 
first  charge  would  not  authorize  a  recovery  for  a  conversion 
of  the  cotton.  The  cotton  was  shipped  to  defendants  by 
Clisby,  without  limitation  or  restriction,  for  sale  on  his 
account.  The  bill  of  lading,  attached  to  the  draft,  was  only 
a  duplicate  of  that  which  was  forwarded  to  the  defendants  : 
it  was  not  a  bill  of  lading  to  order,  and  did  not  control  the 
delivery  of  the  cotton  to  the  holder  of  the  draft,  nor  create 
any  lien  on  the  cotton  in  his  favor ;  and  the  transfer  of  the 
cotton  by  Clisby  to  the  plaintiff,  after  the  defendants  had 
received  it,  could  not  divest  them  of  their  lien  for  the  gen- 
eral balance  due  from  Clisby,  nor  render  them  liable  for  a 
conversion  of  the  cotton  if  they  so  appropriated  it.  Nor 
does  the  charge  state  the  facts  necessary  to  cha.T}^e  the  de- 
fendants as  acceptors :  it  does  not  require  a  compliance  by 
Clisby  with  the  conditions  of  the  telegram,  as  an  element  of 
the  defendants'  liability ;  and  the  defendants  could  not,  under 
the  statute  (Rev.  Code,  §§  1840-41),  be  charged  as  acceptors 
on  a  conditional  promise,  such  as  contained  in  the  telegram, 
even  though  a  compliance  with  the  conditions  be  shown. 
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The  record  shows,  too,  in  this  connection,  that  the  court 
clmrged  the  jury,  on  the  reqnest  of  the, defendants,  that  they 
could  not  be  made  liable  as  acceptors  of  the  bill.  Nor  does 
the  charge  state  the  facts  necessary  to  render  the  defendants 
liable  for  a  breach  of  promise  to  accept ;  in  the  first  place, 
because  (as  the  court  afterwards  instructed  the  jury)  there 
is  no  count  in  the  complaint  on  such  breach  of  promise  to 
accept ;  in  the  next  place,  because  the  promise,  if  any,  is 
conditional ;  and,  in  the  last  place,  no  promise  to  accept  is 
stated  in  the  charge.  The  second  affirmative  charge  is  ob- 
noxious to  the  same  objections. 

8.  The  charges  asked  and  refused,  as  to  the  powers  of 
the  plaintiff  as  a  national  bank,  are  sustained  by  the  follow- 
ing authorities :  MecUer  v.  First  National  Bank,  decided  by 
the  Maryland  Court  of  Appeals,  at  April  term,  1875;  Tal- 
madge  v.  Pell,  3  Selden,  328 ;  Foickr  v.  Scully,  72  Penn.  St. 
456  ;  22  Ohio  St.  516  ;  Wiley  v.  First  National  Bank  of  Brai- 
tleboro,  decided  by  the  Supreme  Court  of  Vermont,  Febru- 
ary, 1875  ;  First  National  Bank  v.  Ocean  National  Bank,  New 
York  Court  of  Appeals,  April,  1875. 

9.  The  court  erred,  also,  in  admitting  the  supposed  tele- 
gram of  the  defendants  as  evidence.  This  telegram  was  a 
written  instrument,  and  was  the  very  foundation  of  the  plain- 
tiff's right  of  action.  The  original  writing  should  have  been 
produced,  or  its  absence  accounted  for,  before  secondary 
evidence  of  its  contents  could  be  received ;  and  the  original 
is  the  message  in  the  handwriting  of  the  sender,  delivered  to 
the  telegraph  company  to  be  sent. — Haivley  v.  Whipple,  48 
N.  H.  487 ;  Durkee  v.  Railroad  Company,  29  Vermont,  127; 
37  Miss.  682  ;  Matheson  v.  Noyes,  25  Illinois,  591.  Any  other 
rule  would  make  the  sender  of  a  dispatch  liable  for  all  the 
mistakes  of  the  telegraph  company  and  its  employes.  The 
fact  that  Peck  testified  that  he  had  showed  the  paper  to  the 
defendants  in  Philadelphia,  and  that  they  admitted  it  was  a 
correct  copy  of  their  telegram,  does  not  change  the  rule  of 
evidence. — Fletcher  v.  Weisman,  1  Ala.  602.  The  admission 
of  Saville's  evidence  reversed  this  rule,  and  was  equally  erro- 
neous. AVhen  it  is  sought  to  charge. the  receiver  of  a  tele- 
gram with  knowledge  of  its  contents,  the  original  message  is 
not  the  one  which  is  sent  to  him,  but  that  which  is  delivered 
to  him. — Haicley  v.  Whipple,  48  N.  U.  487,  and  cases  above 
cited.  The  rulings  of  the  court  reversed  both  of  these  rules; 
charging  the  defendants  with  a  telegram  which  Clisby  had 
received,  and  also  with  a  telegram  which  Clisby  had  sent, 
without  requiring  the  production  of  the  original  in  either  case. 

10.  What  Clisby  said  about  the  quality  of  the  cotton  pur- 
chased by  him,  was  hearsay  evidence,  and  ought  not  to  have 
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been  admitted  ;  and  Peck's  evidence  was  not  sufficient  to 
connect  the  samples,  which  he  saw  in  Philadelphia,  with 
that  which  Clisby  saw  in  his  office  at  Montgomery,  or  that 
which  he  shipped  to  the  defendants.  The  question  is  not, 
whether  Peck  furnished  any  evidence  of  the  quality  of  the 
cotton,  or  what  that  evidence  was  worth  ;  it  was,  whether  he 
testified  to  any  fact  which  rendered  Clisby 's  testimony  admiss- 
ible. 

11.  The  bill  of  lading  and  the  draft,  when  offered  separ- 
ately, and  attached  togetlier,  were  inadmissible.  The  draft 
was  not  signed  by  the  defendants,  nor  was  any  state  of  facts 
shown  making  it  binding  on  them.  The  bill  of  lading  was 
for  cotton  shipped  by  Clisby  to  defendants,  not  showing  that 
plaintiff  had  any  interest  in  it,  or  any  connection  with  it ; 
and  the  fact  that  it  and  the  draft  were  attached  together  did 
not  change  the  legal  effect  of  either  or  both  of  them,  nor  add 
to  their  relevancy.  Nor  could  the  relevancy  and  admissibil- 
ity of  these  papers  be  affected  by  Clisby's  testimony,  as  to 
the  supposed  custom  in  Montgomery  to  attach  bills  of  lad- 
ing to  drafts  so  drawn.  Such  custom  could  not  be  received 
to  change  the  legal  effect  of  commercial  instruments,  such  as 
bills  of  lading  and  bills  of  exchange. 

12.  Evidence  of  previous  transactions  between  Clisby 
and  defendants,  though  made  through  plaintiff' 's  bank,  was 
not  relevant.  Nothing  in  the  complaint  indicates  any  claim 
made  on  defendants,  on  account  of  any  credit  given  by  plain- 
tiff to  Clisby,  based  on  the  faith  and  confidence  induced  by 
defendants'  former  dealings  with  him.  The  former  dealings 
between  defendants  and  Clisby,  whatever  may  have  been 
their  character,  could  have  no  effect  on  the  defendants'  lia- 
bility as  acceptors  of  this  bill ;  and  the  suit  is  not  for  dama- 
ges for  failing  to  accept. 

13.  The  defendants'  several  letters  after  the  28th  March, 
offered  in  evidence  by  the  plaintiff,  were  all  written  after  the 
transactions  out  of  which  this  suit  originated  ;  and  they  could 
not  bind  the  defendants  as  acceptors  of  said  bill,  even  though 
they  had  contained  an  unconditional  promise  to  accept  it. — 
9  Amer.  Eep.  1 ;  107  Mass.  37. 

14.  The  testimony  of  Copeland  ought  not  to  have  been 
admitted.  The  custom  among  cotton-buyers  in  Montgomery, 
to  consider  an  order  as  binding  until  it  was  revoked,  could 
not  control  or  change  the  common-law  rule  as  to  what  is  a 
reasonable  time,  within  which  a  commercial  proposition 
must  be  accepted  or  declined.  The  order  contained  in  the 
telegram,  if  it  be  an  order,  was  subject  to  legal  construc- 
tion ;  and  such  evidence  could  not  be  received  to  change 
that  construction. 
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15.  The  motion  to  suppress  a  portion  of  Whilden's  depo- 
sition came  too  late.— Par  A:  v.  Wooten,  35  Ala,  242;  Ndson 
V.  Iverson,  24  Ala.  9. 

Sayre  &  Graves,  and  D.  Clopton,  contra. — 1.  The  whole 
theory  of  the  complaint  is,  that  Clisby,  acting  under  author- 
ity given  him  by  the  defendants,  purchased  certain  cottons, 
and  that  the  plaintiff,  acting  on  the  faith  of  that  authority, 
advanced  to  him  the  money  to  pay  for  the  cotton,  and  took 
his  draft  on  the  defendants  for  the  amount  so  advanced,  with 
the  bill  of  lading  for  the  cotton  attached ;  in  other  words, 
that  the  defendants  promised  to  pay  any  one  who,  according 
to  usage  in  Montgomery,  would  advance  to  Clisby,  for  them, 
the  money  necessary  to  buy  the  cotton  he  was  authorized  by 
them  to  buy.  They  had  no  money  in  Montgomery,  and  they 
knew  that  some  one  there  must  advance  to  Clisby  the  money 
to  pay  for  the  cotton.  The  first  count  is  on  the  breach  of 
promise  to  pay  the  bill,  not  on  the  bill  itself;  and  it  sets  out 
the  breach,  and  claims  damages  for  such  breach.  The  fifth 
count  sets  out  the  same  preliminary  facts,  and  the  additional 
fact  that  the  defendants  had  appropriated  the  proceeds  of 
the  cotton  to  their  own  use ;  thus  showing  a  ratification  of 
the  whole  transaction  by  the  defendants,  even  if  there  was 
no  previous  authority.  The  sixth  count  is  for  the  money 
advanced  by  plaintiff  to  buy  the  cotton ;  the  seventh,  on 
the  breach  of  promise ;  the  eighth,  to  recover  the  money 
advanced  to  pay  for  the  cotton ;  and  the  ninth  seeks  to 
charge  the  defendants  as  acceptors.  The  counts  are  all 
ex  contractu,  and  only  vary  the  form  of  the  allegations  as 
to  the  same  facts. 

2.  The  case  falls  within  the  exact  terms  of  the  statute 
(Code,  §  2102) — "  an  unconditional  promise  in  writing  to 
accept  a  bill  before  it  is  drawn,"  which,  as  the  statute  de- 
clares, "  amounts  to  an  actual  acceptance."'  No  other  con- 
struction can  be  placed  on  the  language  of  the  letter  and  the 
telegram,  than  that  Clisby  was  authorized  to  draw  on  them 
for  the  cost  of  the  cotton  he  might  purchase,  and,  of  course, 
draw  in  favor  of  any  one  who  might  advance  the  money  to 
him.  Such  transactions  are  of  frequent  occurrence,  and  are 
well  known  in  the  commercial  world. —  Ulster  Bank  v.  McFar- 
land,  5  Hill,  432 ;  Smith  (ft  Ferguson  v.  Goldthwaite,  Ledyard 
&  Co.,  49  Ala.  279. 

3.  Presentment  for  acceptance  is  not  necessary  to  bind 
the  drawee,  though  required  to  bind  the  drawer  and  indorser. 
Besides,  the  defendants  had  already  notified  the  drawer  that 
they  would  not  accept,,  which  dispensed  with  any  formal  pre- 
sentment ;  and  their  promise  to  pay  the  bill,  in  their  letter 
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of  April  21st,  was  a  waiver  of  any  right  to  presentment  for 
acceptance.  Moreover,  the  question  must  be  determined  by 
the  laws  of  Pennsylvania ;  as  to  which,  there  is  no  evidence. 
That  the  commercial  law  on  the  point  is  not  definitely  settled, 
see  1  Parsons  on  Notes  and  Bills,  30-4.  In  addition  to  this, 
Peck  proves  a  demand  and  refusal  of  payment  long  after  they 
had  sight  of  the  bill. 

4.  There  is  no  error  in  the  various  rulings  of  the  court  on 
the  evidence.  Under  the  facts  stated  by  Peck,  there  was  no 
necessity  for  introducing  the  telegram  to  Clisby  at  all,  since 
the  defendants  admitted  its  contents. — Paysant  v.  Ware,  1 
Ala.  17.  But  it  is  insisted  that  the  telegram  received  by 
Clisby  was  the  original.  Before  the  invention  of  telegraphy, 
there  could  be  but  one  original  message,  and  its  proper  cus- 
todian could  be  readily  ascertained,  and  compelled  to  pro- 
duce it ;  or,  if  he  was  beyond  the  jurisdiction  of  the  court, 
secondary  evidence  of  its  contents  was  received.  But,  by 
the  regulations  of  telegraph  companies,  which  are  necessary 
to  the  proper  conduct  of  their  business,  and  of  which  courts 
will  take  judicial  notice  (Salomi/n  v.  The  State,  28  Ala.  88), 
the  original  dispatch  is  never  delivered  to  any  one  unle-s  its 
production  is  compelled  by  judicial  process.  Here,  the 
original  and  its  custodian  were  beyond  the  jurisdiction  of  the 
court,  and  could  not  be  reached  by  any  legal  process ;  and 
the  evidence  adduced  was  the  best  that  could  be  had. — Jar- 
nagin  &  Scott  on  Telegraphs,  §  347.  That  the  testimony  of 
Copeland  was  properly  admitted,  see  Boo7i  &  Co.  v.  Belfast, 
40  Ala.  187.  ,The  admission  of  Saville's  testimony,  if  erro- 
neous, could  have  worked  no  injury,  since  the  defendants 
admitted  the  receipt  of  the  telegrams  to  which  he  testified. 
That  portion  of  Whilden's  testimony  which  was  excluded,  if 
not  responsive  to  the  interrogatory,  was  irrelevant  and  ille- 
gal, and  might  be  excluded  at  any  stage  of  the  cause. — 1 
Brickell's  Digest,  887,  §  1180. 

BKICKELL,  C.  J. — The  statute  provides,  that  all  actions 
on  contracts,  express  or  implied,  for  the  payment  of  money, 
whether  under  seal  or  not,  may  be  united  — Code  of  1876, 
§  2986.  By  the  common  law,  the  rule  in  reference  to  the 
joinder  in  the  same  declaration  of  diff  rent  causes  of  action, 
applicable  alike  to  actions  ex  vontractu  and  actions  ex  delicto, 
was,  that  the  &ame  plea  could  be  pleaded,  and  the  same  judg- 
ment could  be  given  on  each  count ;  or  the  counts  must  have 
been  of  the  name  nature,  and  the  same  judgment  capable  of 
being  rendered  on  all,  though  the  pleas  to  each  were  differ- 
ent.— 1  Chit.  PI.  222.  Under  the  statute,  it  is  the  nature  of 
the  cause  of  action — contracts,  express  or  implied,  for  the 
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payment  of  money,  whether  under  seal  or  not — which  is  the 
criterion,  by  which  the  propriety  of  the  joinder  is  to  be 
determined.  The  statute  apphes  only  to  actions  upon  con- 
tracts, and  has  no  reference  to  actions  ex  delicto.  The  rule 
of  the  common  law,  that  counts  ex  contractu  can  not  be 
joined  with  counts  ex  delicto,  is  unchanged  ;  and  such  joinder, 
if  taken  advantage  of  by  demurrer  to  the  entire  complaint, 
assigning  it  as  the  specific  cause,  is  fatal,  though  each  count 
is  in  itself  unobjectionable. —  Walker  v.  M.  D.  &  F.  Ins.  Co., 
31  Ala.  529 ;  bhotioell  v.  Gilhey,  lb.  724 

When  a  party  has  an  election,  on  the  same  facts,  to  sue  in 
tort  or  contract,  under  our  statutory  system  of  pleading,  it 
is  often  matter  of  unmixed  difficulty  to  determine  whether  a 
particular  count  is  to  be  regarded  as  in  form  ex  cordractu  or 
ex  delicto.  A  common  carrier  may  be  sued,  for  a  breach  of 
the  contract  to  carry  and  deliver  safely,  or  in  case  for  a  neg- 
lect of  the  duty  resting  upon  him,  or,  sometimes,  in  trover 
for  a  conversion.  If  the  contract  is  stated,  the  question 
arises,  whether  it  is  stated  as  matter  of  inducement,  or 
whether  it  is  intended  to  count  upon  its  breach.  The  facts 
averred  would  be  substantially  the  same.  So,  when  a  party 
has  the  right  of  waiving  the  tortious  conversion  by  sale  of 
his  g  ^ods,  and  suing  as  upon  an  implied  contract  for  money 
had  and  received.  The  common  count  in  assumpsit,  if  he 
waives  the  tort,  would  be  generally  sufficient.  But  he  may 
deem  it  necessary  to  unite  a  special  count,  averring  the  par- 
ticular facts.  This,  of  course,  would  embody  every  fact  he 
would  be  bound  to  prove  in  an  action  of  trover  for  the  con- 
version, except  the  value  of  the  goods ;  of  which,  the  price 
for  which  they  sold  would  be  admissible  evidence.  It  is 
from  the  facts  stated  in  the  body  of  the  count,  the  question 
must  be  determined  ;  and  when  these  indicate  that  the  plain- 
tiff is  proceeding  for  a  measure  of  recovery  adapted  only  to 
the  one  form  of  action,  it  must  be  intended  that  the  count 
belongs  to  that  form  of  action,  whether  it  is  ex  delicto  or  ex 
contractu. 

The  seventh  and  eighth  counts  only  are  supposed  by  the 
argument,  and  insisted  on  by  the  counsel  for  the  appellants, 
as  being  in  tort,  and  creating  a  misjoinder.  Stripping  these 
counts  of  much  irrelevant  matter,  rendering  them  prolix,  and 
embarrassing  their  construction,  the  gravamen  alleged  in 
each  is  the  wrongful  sale  of  the  cotton,  with  the  knowledge, 
on  the  part  of  the  defendants,  that  it  had  been  transferred 
to  the  plaintiff,  and  the  refusal,  on  request,  to  pay  plaintiff 
the  proceeds  of  sale.  The  owner  of  goods,  if  a  wrong-doer 
by  sale  converts  them  into  money,  or  into  that  which  is  re- 
ceived as  the  price  and  the  equivalent  of  money,  may  waive 
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the  tort,  and  recover  the  money  or  the  price. — Fuller  v.  Du- 
ren,  36  Ala.  73.  The  recovery  would  be  limited  to  the  price 
received,  or  agreed  upon,  without  regard  to  the  value  of  the 
goods ;  while,  if  he  sued  in  trover  for  the  conversion,  the 
value  of  the  goods,  whatever  may  have  been  the  price  for 
which  they  were  sold,  would  be  the  measure  of  damages. 
These  counts,  claiming  to  recover  only  the  proceeds  of  the 
sale  of  the  cotton,  and  deducing  the  liability  of  the  defend- 
ants from  the  failure  and  refusal  to  pay  them  to  the  plaintiff, 
are  ex  contractu,  and  not  ex  delicto. 

It  is  insisted  in  support  of  the  demurrer  to  the  first,  fifth, 
and  sixth  counts,  that  they  seek  to  charge  the  defendants, 
either  as  acceptors  of   the  bill  drawn  by  Clisby,  or  upon  a 
promise  to  accept  it,  made  before  it  was  drawn ;  and  it   is 
not  averred  the  acceptance  was  in  writing,  or  that  the  prom- 
ise to  accept  was  in  writing,  and  unconditional.     By  the  law- 
merchant,  in  the  absence  of  a  statute  otherwise  providing,  an 
oral  acceptance  of  a  bill  of  exchange  will  bind  the  acceptor. 
A  recent  writer  has  thus  expressed  the  result  of  the  authori 
ties  :     "  According  to  the  law-merchant,  an  acceptance  may 
be  (1)  expressed  in  words ;  or  (2)  implied  from  the  conduct  of 
the  drawee.     (3)  It  may  be  verbal,  or  written.     (4)  It  may 
be  in  writing,  on  the  hill  itself,  or  on  a  separate  paper  ;  and  a 
telegram  has  been  held  to  be  a  sufficient  acceptance.     (5)  It 
may  be  before  the  bill  is  drawn,  or  aftertvards." — 1  Dan.  Neg. 
Ins.  371.     As  to  the  effect  of  a  mere  verbal  promise  to  accept 
a  non-existing  bill,  communicated  to,  and  upon  the  faith  of 
which  the  holder  was  induced  to  take  it,  there  is  a  contrari- 
ety of  decision  in  the  courts  of  this  country.     The  conflict  is 
rather  as  to  the  effect,  than  as  to  the  validity  of  the  promise. 
In  Kennedy  v.  Geddes,  8  Port.  263,  a  general,  indefinite,  ver- 
bal promise  to  accept,  made  to  the  person  taking  a  bill  sub- 
sequently drawn,  was  held  not  to  amount  to,  and  incapable 
of  being  declared  upon  as,  an  actual  acceptance  of  a  partic- 
ular bill.     The  case  returned  to  this  court,  the  declaration 
having  been  amended  by  adding  a  count  upon  the  promise. 
The  court  recognized  the  distinction,  stated  in  Boyce  v.  Ed- 
wards, 4  Pet.  122,  "  between  an  action  on  a  bill,  as  an  accepted 
bill,  and  one  founded  on  a  breach  of  promise  to  accept,"  <fec. 
"  The  evidence  necessary  to  support  the  one  or  the  other,  is 
materially  different.     To  maintain  the  former,  the  promise 
must  be  applied  to  the  particular  bill  alleged  in  the  declara- 
tion to  have  been  accepted.     In  tl)e  latter,  the  evidence  may 
be  of  a  more  general  character,  and  the  authority  to  draw 
may  be  collected  from  the  circumstances,  and  extended  to  all 
bills  coming  fairly  within  the  scope  of  the  promise."     The 
acceptor  of  a  bill  of  exchange,  as  between  the  several  parties 

Vol.  lxiv. 


1879.]  OF  ALABAMA.  29 

[Whilden  &  Sons  v.  Merchunts'  and  Planters'  National  Bank.] 

to  it,  drawer,  payee,  indorser,  and  indorsee,  prima  facie  is 
the  party  primarily  liable.  His  engagement  to  accept  is  not 
a  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  but  to  assume  only  his  own  separate,  independent 
liability,  for  which  the  drawer  promises  to  answer,  if  he 
makes  default,  and  notice  of  the  default  is  given ;  and  the 
indorser  promises  to  answer,  if  acceptor  and  maker  are  in 
default,  and  he  has  notice. — Kennedy  v.  Geddes,  3  Ala.  581. 

The  statute  has  declared  since,  that  an  acceptance  of  a  bill 
of  exchange,  unless  it  is  to  be  implied  from  facts  not  enter- 
ing into  the  present  case,  must  be  in  writing,  signed  by  the 
acceptor,  or  his  agent ;  and  that  an  unconditional  promise, 
in  writing,  to  accept  a  bill,  before  it  is  drawn,  amounts  to  an 
actual  acceptance. — Code  of  1876,  §§  '2101-02.  These  stat- 
utes may  now  render  invalid  all  verbal  acceptances  of  bills, 
and  verbal  promises  to  accept  non-existing  bills,  except  in 
favor  of  a  party  who,  on  the  faith  of  such  promise,  has  nego- 
tiated a  bill,  and  whose  rights  are  saved,  as  they  exist  under 
the  law-merchant,  by  a  subsequent  section  of  the  Code. — 
Code  of  1876,  §  2104.  But  as,  under  the  law-merchant,  a 
verbal  acceptance,  or  a  verbal  promise  to  accept  a  non- 
existing  bill,  was  valid,  the  operation  of  the  statutes  is  di- 
rected to  the  for'm  of  the  contract.  The  rule  of  pleading, 
recognized  by  the  authorities,  is,  that  where  a  verbal  con- 
tract is  valid  in  the  absence  of  statutory  inhibition,  it  is  not 
necessary,  in  declaring  upon  a  contract  of  that  kind,  to  aver 
whether  it  was  written  or  unwritten.  The  statute  interven- 
ing, and  pronouncing  it  invalid  if  not  in  writing,  upon  a 
proper  issue  being  formed,  the  plaintiff  will  fail,  unless  it  is 
shown  to  have  been  written. — 1  Chit.  PI.  244 ;  Chalk  v.  Bel- 
shaiv,  6  Bing.  529.  The  rule  has  been  often  recognized  in 
this  court,  in  reference  to  contracts  within  the  statute  of 
frauds. — Broivn  v.  Adams,  1  Stew.  51  ;  Rigshy  v.  Norioood,  34 
Ala.  129.  The  form  of  complaint  prescribed  by  the  Code, 
for  an  action  against  the  acceptor  of  a  bill  of  exchange,  con- 
tains a  mere  general  averment  that  the  bill  was  accepted,  not 
stating  that  the  acceptance  was  in  writing,  and  is  in  tacit 
recognition  of  the  rule. 

An  acceptance  of  a  bill  of  exchange,  if  written  upon  it, 
becomes  a  part  of  the  instrument  itself,  and  is  binding 
according  to  its  legal  terms  and  effect,  in  favor  of  all  prior  or 
subsequent  parties  ;  or,  if  it  be  by  a  separate  writing,  or 
(under  the  law-merchant)  if  verbal,  it  has  the  same  operation 
as  if  it  were  written  formally  on  the  face  of  the  bill. — 2  Am. 
Lead.  Cases,  318.  A  collateral,  a  separate,  independent 
promise  to  accept  a  non-existing  bill,  may  not  amount  to  an 
actual  acceptance ;  but,  when  it  is  communicated  to  a  par- 
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ticular  person,  who,  upon  the  faith  of  it,  takes  a  bill  to  which 
it  is  applicable,  and  which  is  fairly  within  the  scope  of  the 
promise,  he  is  entitled  to  the  benefits  of  such  promise,  and 
may  in  his  own  name  maintain  an  action  thereon ;  upon  the 
same  principle,  that  whoever  draws  bills,  or  makes  advan- 
ces, upon  a  general  letter  of  credit,  has  a  direct,  immediate 
remedy  in  his  own  name,  against  the  writer  of  the  letter. — 
Boyce  v.  EdtvarcU;  4  Pet.  Ill;  Barney  v.  Neivcomb,  9  Cush. 
46 ;  Pollock  v.  Helm,  54  Miss.  1 ;  Russell  v.  Wiggin,  2  Story, 
213 ;  Murdoch  v.  Milk,  11  Mete.  6 ;  Carnegie  v.  Morrison,  2 
Mete.  6 ;  Ferguson  v.  Ledyard,  49  Ala.  279.  It  is  not  neces- 
sary to  notice  further  the  demurrers  ;  for,  without  departing 
from  the  principles  settled  in  the  authorities  to  which  we 
have  referred,  tbey  could  not  have  been  sustained. 

We  pass  to  such  of  the  assignments  of  error  relating  to  the 
admissibility  of  evidence,  as  are  insisted  upon  in  the  argu- 
ment of  appellants'  counsel.  The  first  is  in  regard  to  the 
telegram  purporting  to  be  signed  by  the  appellants,  addressed 
to  Clisby.  The  general  principle  is,  as  insisted  on  by  appel- 
lants' counsel,  that  a  party  is  bound  to  produce  the  best  evi- 
dence within  his  power,  of  which  a  fact  is  capable  ;  and  that 
whenever  the  original  of  a  writing  can  be  produced,  second- 
ary evidence  of  its  contents  will  not  be  received  ;  and  is  as  ap- 
plicable to  telegrams  as  to  any  other  writing. — 1  Whart.  Ev. 
576.  There  is  some  difficulty  in  determining  whether  the 
message  delivered  to  a  telegraphic  office,  or  that  which  is 
delivered  to  the  person  to  whom  it  may  be  addressed  at  the 
point  of  destination,  is  to  be  regarded  as  the  original.  Per- 
haps, under  some  circumstances,  the  one  or  the  other  may 
be  considered  the  original.  It  is  not  now  necessary  to  enter 
on  that  inquiry.  If  the  message  as  it  was  delivered  to,  and 
may  be  preserved  in  the  office  of  the  telegraph  company  at 
Philadelphia,  is  to  be  regarded  as  the  original,  it  was  with- 
out the  jurisdiction  of  the  court,  as  was  its  custodian.  It  is 
a  settled  rale  of  evidence  in  this  country,  that  if  writings, 
necessary  as  evidence  in  a  court  of  one  State,  are  in  the  cus- 
tody of  persons  residing  in  another,  secondary  evidence  of 
their  contents  will  be  received.  — ^/^yfo/i  v.  Driggs,  20  Wall. 
134 ;  Beattie  v.  HUliard,  55  New  Hamp.  428 ;  Binney  v.  Rus- 
sell, 109  Mass  55  ;  Shorter  v.  Sheppard,  33  Ala.  648  ;  1  Whart. 
Ev.  §  130,  Not  only  was  the  original — taking  the  view  of 
appellants'  counsel  as  to  which  paper  was  to  be  regarded  as 
the  original — without  the  State,  but  the  appellants  had  vol- 
untarily admitted  to  Peck  the  genuineness  of  the  dispatch 
ofifered  in  evidence,  and  the  admission  entitled  it  to  be 
received.— 2  Whart.  Ev.  §§  1091-3. 

The  evidence  of  Saville  was  simply  redundant,  or  super- 
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fluous.  The  telegrams,  in  relation  to  which  he  testified,  were 
properly  admitted,  in -connection  with  the  evidence  of  Peck, 
that  he  had  showed  them  to  appellants,  and  they  had  ad- 
mitted their  genuineness.  It  is,  at  most,  error  without  injury, 
to  receive  illegal  evidence  which  is  merely  redundant. — Bish- 
op V.  Blair,  36  Ala.  80 ;  Jemison  v.  Dearing,  41  Ala.  283. 

If  it  was  material  that  it  should  have  been  shown  the  cot- 
ton purchased  by  Clisby  was  of  the  quality  he  was  author- 
ized to  purchase,  we  can  perceive  no  sound  objection  to  his 
evidence  in  reference  to  the  samples  sent  the  appellants, 
when  taken  in  connection  with  the  evidence  of  Peck,  that 
they  were  exhibited  to  him  by  the  appellants,  accompanied 
by  the  tacit  admissiou  that  they  were  of  the  quality  of  the 
cotton  Clisby  had  shipped  them.  The  bill  of  lading  and 
draft  were  parts  of  the  transaction  the  suit  involves,  and 
there  was  no  error  in  admitting  them  in  evidence.  Nor  can 
we  see  that  there  was  error,  in  receiving  evidence  of  previous 
transactions  between  Clisby,  the  appellants,  and  the  appel- 
lee. The  course  of  dealing,  or  of  business  between  parties, 
in  similar  transactions,  is  usually  received,  as  furnishing  the 
basis  of  a  presumption  that  it  was  intended  to  be  observed, 
save  so  far  as  by  agreement  they  may  have  departed  from  it, 
in  the  transaction  in  controversy.— J/c^er^zie  v.  Sfevens,  19 
Ala.  691.  The  evidence  of  the  custom  with  cotton-buvers  in 
Montgomery,  to  regard  an  order  to  purchase  at  particular 
prices  of  force  until  revoked,  was  redundant.  Whether  such 
a  custom  can  be  regarded  as  valid,  enlarging  indefinitely  the 
authority  given  by  the  principal,  we  do  not  now  consider. 
There  is  no  controversy  about  the  fact  that  the  cotton  was 
purchased  by  Clisby,  shipped  to  and  received  by  defendants, 
without  objection  by  them  as  to  the  time  of  filling  the  order. 
Acquiescence  in,  and  ratification  of  the  purchase,  so  far  as 
time  was  a  material  element,  must,  then,  be  imputed  to  them. 

It  is  certainly  true,  that  a  motion  to  suppress  the  answer 
of  a  witness  whose  deposition  is  taken,  on  the  ground  that 
it  is  not  responsive  to  t!ie  interrogatory,  must  be  made  be- 
fore the  trial  is  commenced,  anl  can  not  be  entertained  dur- 
ing its  progress. — Pci/k  v.  Wooten,  35  Ala.  242  ;  Nelson  v.  Iv- 
ej'son,  24  Ala.  9.  But  the  objection  to  that  portion  of  the 
answer  of  the  witness.  Whilden,  which  was  excluded,  was 
not  rested  solely  upon  the  ground  that  it  was  irresponsive, 
but  also  upon  the  ground  that  it  was  "  otheriuise  illegal.'"  Its 
inadmissibility  and  illegality  are  apparent  upon  its  face ;  and 
the  practice  is  well  settled,  that  illegal,  irrelevant  evidence, 
may  be  assailed  by  a  general  objection,  and  excluded  at  any 
stage  of  the  proceedings.— 1  Brick.  Dig.  887,  §§  1189-90. 

It  may  be,  the  charges  requested  by  the  appellees,  group- 
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ing  all  the  facts  tending  to  establish  a  right  of  recovery,  in 
either  of  the  aspects  in  which  the  case  was  presented  by  the 
special  counts  of  the  complaint,  are  so  framed  that  the  jury 
may  have  been  confused  and  misled,  and  could  without  error 
have  been  refused.  The  giving  such  charges,  when  they  do 
not  assert  incorrect  legal  propositions,  rests  largely  in  the 
discretion  of  the  primary  court,  and  will  not  avail  to  reverse 
the  judgment.  The  party  apprehending  injury  from  them, 
must  request  explanatory  charges,  curing  their  tendency  to 
confuse  and  mislead. — 1  Brick.  Dig.  344,  §§  129-30. 

A  specific  objection  to  the  first  of  these  charges  is,  that  it 
asserts  the  appellee  had  a  right  of  recovery,  though  the  cot- 
ton purchased  by  ('lisby  may  not  have  been  of  the  grade  or 
quality  specified  in  the  telegram  of  appellants  to  him,  and 
though  purchased  at  a  higher  price  than  that  specified.  The 
second  charge  is  assailed,  because  it  is  silent  as  to  the  time 
of  CHsby's  purchase.  It  was  not  incumbent  on  the  appellee 
to  inquire  whether  the  cotton  was  of  the  quality,  or  had  been 
purchased  at  the  prices  specified.  These  were  matters  sub- 
mitted to  Clisby's  judgment  and  discretion  ;  and  for  his 
fidelity  and  diligence  in  reference  to  them,  he  is  responsible 
to  the  appellants.  When  he  proposed  drawing  on  the  appel- 
lants, for  the  money  to  pay  for  the  cotton,  the  act  was  a  rep- 
resentation to  third  persons,  dealing  with  him  in  good  faith, 
that  the  cotton  was  of  the  quality  and  cost  he  was  authorized 
to  purchase.  Upon  this  representation  the  appellee  had  the 
right  to  rely.  It.  was  of  facts  necessarily  and  peculiarly 
within  his  knowledge,  and  binds  the  appellants,  as  the  ad- 
missions of  an  agent,  while  executing  his  authority,  bind  the 
principal. — Wharton  on  Agency,  §  158,  n.  c.  §§  256-263. 

The  question  of  importance,  presented  by  the  instructions 
requested  by  the  appellants,  is,  whether  the  letter  and  tele- 
gram of  appellants,  upon  the  faith  of  which  the  fifth  of  these 
instructions  admit  the  bill  was  purchased  by  the  appellee, 
are,  within  the  meaning  of  our  statute,  an  unconditional 
promise  in  writing  to  accept  a  bill  before  it  was  drawn,  which 
can  be  enforced.  Upon  this  question  we  have  not  doubted. 
No  form  of  words,  no  particular  expressions,  are  necessary 
to  Cfmstitute  an  acceptance  of  a  bill  of  exchange.  A  promise 
to  'pay,  to  honor,  or  to  settle,  or  any  declaration  by  the  draw- 
ees indicating  plainly  the  intention  to  comply  with  the  re- 
quest of  the  drawer,  has  been  deemed  sufficient  to  constitute 
an  acceptance,  when  the  acceptance  could  be  made  orally. 
The  statute  requiring  that  it  shall  be  made  in  writing,  simply 
changes  the  mode  of  proof,  without  changing  otherwise  this 
rule,  and  the  words  or  expressions  which  would  constitrfte 
an  orul,  will  constitute  an  acceptance  in  writing.   Nor  are  any 
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particular  phrases  necessary  to  constitute  a  promise  to  accept. 
Whatever  form  of  words  may  be  employed,  if,  when  fairly 
interpreted,  they  manifest  clearly  a  promise  to  accept  a  bill 
thereafter  to  be  drawn — an  absolute,  as  distinguished  from  a 
conditional  promise — satisfies  the  statute. 

The  promises  are  in  writing ;  first  in  the  letter,  that  if  the 
appellants,  on  being  informed  of  the  price  of  cotton,  saw  a 
margin,  they  would  authorize  Clisby  to  draw  for  the  cost. 
Then,  after  being  informed  of  the  prices,  the  promise  by  tel- 
egram is  to  advance  the  cost.  The  language  of  the  letter  and 
telegram  will  not  admit  of  any  other  just  interpretation,  than 
as  conferring  authority  upon  Clisby  to  draw  on  the  appel- 
lants for  the  money  to  purchase  cotton  of  the  quality  and  at 
the  prices  specified. — Bank  of  Michigan  v.  Ely,  17  Wend.  508 ; 
Ulster  County  Bank  v.  McFarlan,  5  Hill,  432  ;  Johnson  v.  Clark, 
39  N.  Y.  216.  It  would  be  thus  read  and  understood  by  the 
commercial  world,  who  were  invited  and  expected  to  deal 
with  Clisby  upon  the  faith  of  it.  The  terms  of  the  writing 
are  absolute,  not  conditional.  Cotton  of  a  particular  quality 
is  to  be  purchased,  at  a  particular  price.  This  is,  however, 
a  matter  which  is  referred  to  the  judgment  and  determina- 
tion of  Clisby,  and  not  to  the  judgment  and  determination 
of  those  dealing  with  him.  If  upon  them  was  cast  the  duty 
of  supervising  his  conduct  in  this  respect — if  they  could  not 
rely  on  his  representations — the  authority  would  not  avail 
for  the  purpose  for  which  it  was  given.  There  would  be  but 
few,  if  any,  who  would  act  upon  it,  if  it  was  at  the  peril  of 
being  responsible  for  his  judgment  and  determination  in  ref- 
erence to  the  quality  and  price  of  cotton.  If  he  has  abused 
the  discretion  committed  to  him  by  the  appellants,  they  must 
look  to  him  for  indemnity.  Their  obligation  to  the  appellee 
can  not  be  avoided,  unless  notice  of  his  indiscretion  was  im- 
putable, of  which  there  is  no  pretense. — Bank  of  Michigan  v. 
Ely,  supra.  Standing  in  the  relation  of  acceptors,  the  ap- 
pellants were  the  principal  debtors  ;  and  no  presentment  for 
payment,  or  for  acceptance,  was  necessarv  to  fix  their  lia- 
bility. 

Charges  requested,  based  partly  or  entirely  on  a  state  of 
facts  of  which  there  does  not  appear  to  have  been  evidence, 
are  abstract,  and  should  be  refused. — 1  Brick.  Dig.  338,  §  40. 
We  do  not  understand  from  the  evidence  that  the  appellee 
advanced  Clisby  money  to  purchase  cotton,  relying  upon  the 
cotton  as  security.  The  money  was  advanced  upon  the  bill 
of  exchange,  and  upon  the  faith  of  appellants'  promise  to 
acdfept  and  pay  it.  Whatever  right  or  interest  in  the  cotton 
may  have  been  claimed  by  the  appellee,  was  under  an  arrange- 
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ment  with  Clisby  sabsequent  to  the  refusal  of  the  appellants 
to  pay  tlie  bill,  and  was  intended  to  secure  its  payment. 

We  have  considered  each  of  the  numerous  assignments  of 
errors,  and  have  but  to  add,  that  the  judgment  must  be 
affirmed. 


Smith  et  al.  v.  Wert  and  Wife. 
Woosley  et  al,  v.  Wert  and  Wife. 

BiR  in  Equity  by  Purchasers  o,t  Administrator's  Sale,  to  enjoin 
Actions  of  Ejectment  by  Heirs. 

1.  Secondary  evidence  of  records. —Wbiea  records  become  material  in  the 
determiuatioD  of  legal  rights,  aud  their  existence  and  subsequent  loss  or  de- 
struction are  shown,  their  contents  may  be  proved  bj'  secondary  evidence,  like 
other  documentary  evidence. 

2.  Proof  of  ancient  trayinnctionn. — Neither  reason  nor  law  requires  that  an 
ancient  transaction  shall  be  proved  as  clearly,  and  with  such  lullues.s  of  detail, 
as  is  exacted  in  aftairs  of  recent  occurrence. 

3.  Sale  of  decdenl's  lands  under  probate  decree;  proof  by  "dispositions  as  in 
chancery  proceedings." ~  Prior  to  the  [jassage  of  the  statute  apprrved  Fribrnary 
7,  1854,  "to  regulate  the  sale  of  real  and  personal  property  by  executors  and 
administrators"  (Code,  §  2457),  it  was  not  necessary  to  the  validity  of  a  sale 
of  an  intestate's  lands  by  order  of  the  Probate  Court,  on  the  application  of  his 
personal  representative,  that  the  record  should  show  that  the  averments  of  the 
petition  were  proved  by  "depositions  us  in  chancery  proceedings." 

4.  Same;  presampliou  as  to  report  and  confirmation  of  sale. — The  payment  of 
the  purchase- money  by  the  purchaser  at  tho  sale,  the  relinquishment  of  pos- 
session by  the  intestate's  family,  the  execution  of  an  informal  deed  by  the  ad- 
ministrator, ttie  entry  and  continued  peaceable  possession  of  the  purchaser, 
and  the  destruction  of  the  records  of  the  Probate  Court.  f)eing  shown  (as  in 
this  case),  the  report  and  confirmation  of  the  sale  will  be  presumed,  alter  the 
lapse  of  nineteen  years,  on  bill  filed  by  sub-purchasers  to  enjoin  actions  of 
ejectment  by  the  heirs. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  William  Weeden,  as  special  chan- 
cellor, selected  by  the  parties  on  account  of  the  incompetency 
of  Hon.  H.  C.  Speake,  who  had  been  of  counsel  in  the  cause. 

The  bills  in  these  two  cases  were  filed  on  the  24th  March, 
1873,  in  the  Chancery  Court  of  Jackson  county ;  and  the 
causes  were  transferred  to  Madison  county  by  consent.  The 
complaiants  in  one  case  were  Brooks  Smith,  Gabriel  M. 
Smith,  and  Barton  B.  Smith  ;  and  in  the  other,  A.aroft  N. 
Woosley  and  his  wife  (Delilah  Woosley),  Eichard  H.  Ogilvie, 
William  Ogilvie,   and  James  Ogilvie.     The   defendants,   in 
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each  case,  were  James  H.  Scruggs,  as  administrator  of  the 
estate  of  WilHam  J.  Sanders,  deceased,  Mrs.  Margaret  Wert, 
the  only  child  and  heir  at  law  of  said  Sanders,  and  her  hus- 
band, Michael  C.  Wert.  The  object  of  the  bills  was  to  enjoin 
two  actions  of  ejectment,  which  Mrs.  Wert  had  instituted  in 
the  Circuit  Court  of  Jackson  county,  on  the  5th  September, 
1872,  to  recover  the  possession  of  certain  lands,  which  she 
claimed  as  the  heir  at  law  of  said  Sanders,  and  which  were 
in  the  possession  of  said  Woosley  and  Barton  B.  Smith  res- 
pectively, each  claiming  to  hold  by  mesne  conveyances  under 
purchasers  from  said  Scruggs  as  administrator.  The  mate- 
rial facts,  as  shown  by  the  pleadings  and  evidence,  are  stated 
in  the  opinion  of  the  court ;  and  a  fuller  statement  of  the 
evidence  is  not  deemed  necessary  to  an  understanding  of  the 
points  decided.  On  final  hearing,  on  pleadings  and  proof, 
the  special  chancellor  dismissed  the  bill  in  each  case  ;  and 
his  decrees  are  here  assigned  as  error.  The  two  cases  were 
argued  and  submitted  together. 

L.  P.  Walker,  and  Thos.  H.  Watis,  for  appellants. 

D.  P.  Lewis,  contra.     (No  briefs  on  file.) 

STONE,  J.  —These  two  causes,  on  all  material  points  of 
merit,  are  identical,  and  we  will  consider  them  together. 
The  material  questions  arise  as  follows  :  In  August,  1853, 
William  J.  Sanders  died,  intestate,  owning  the  lands  in  con- 
troversy. Mrs.  Wert  is  his  sole  surviving  heir  at  law,  and  in 
1872,  about  the  time,  or  shortly  after  she  arrived  at  twenty- 
one  years  of  age,  she  instituted  actions  of  ejectment  to  re- 
cover the  lands.  Mr.  Sanders  left  a  widow,  who  was  enti- 
tled to  dower  in  the  lands,  and  who  intermarried  with  Parker 
in  1860.  The  present  bills  were  filed  to  enjoin  the  actions  of 
ejectment,  and  to  obtain  title  to  the  lands.  The  bills  allege 
^hat,  shortly  after  the  death  of  Mr.  Sanders,  James  H.  Scruggs, 
the  brother  of  Mrs.  Sanders,  was  appointed  administrator  of 
his  estate  ;  that  he  filed  an  application  in  writing,  in  the 
Probate  Court  from  which  he  received  his  appointment,  for 
an  order  to  sell  the  lands,  setting  forth  one  or  more  of  the 
three  grounds,  naming  them,  for  which  lands  of  decedents 
were  then  permitted  to  be  sold  by  order  of  the  Probate 
Court ;  that  the  court  took  jurisdiction  of  the  petition,  and 
granted  the  order  of  sale,  during  the  year  1853  ;  that  about 
the  first  of  January,  1854,  the  administrator  sold  the  lands, 
pursuant  to  the  order  of  the  Probate  Court,  and  those  under 
whom  complainants  claim  were  the  highest  bidders,  and  be- 
came the  purchasers — one  at  about  twenty  dollars  per  acre. 
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and  the  other  at  about  eight  dollars  per  acre  ;  that  they  exe- 
cuted notes,  with  sureties,  for  the  payment  of  the  purchase- 
money,  according  to  the  order  and  sale,  which  notes  they 
paid  in  full ;  that  Scruggs,  the  administrator,  reported  the  sale 
to  the  Probate  Court,  and  it  was  confirmed ;  that  Scruggs  exe- 
cuted deeds  to  the  purchasers,  conveying  said  lands,  but  the 
deeds  were  so  drawn  as  to  be  only  the  personal  contracts  of 
Scruggs,  and  did  not  devest  the  title  of  the  heirs  at  law.  The 
bills  then  allege  that,  in  January,  1851,  the  purchasers  at 
said  sales  went  into  possession,  under  said  purchase,  and 
they,  and  those  claiming  under  them  and  in  their  right,  have 
had  quiet,  undisturbed  possession  ever  since,  a  period  of 
about  nineteen  years.  It  is  then  averred  in  the  bills  that, 
during  the  war  between  the  sections,  the  records  of  the  Pro- 
bate Court  of  Jackson  county,  in  which  the  administration 
and  order  of  sale  were  granted,  together  with  all  record  of 
this  administration,  were  carried  off  and  lost,  or  were  de- 
stroyed. There  are  some  averments  touching  this  adminis- 
tration after  its  removal  to  Madison  county,  but  the  view  we 
take  of  these  cases  renders  it  unnecessary  to  comment  on 
them. 

The  answers  raise  a  great  many  issues  of  fact.  They  deny 
that  Scruggs  was  ever  appointed  administrator ;  deny  that  he 
filed  a  proper  petition,  or  obtained  an  order  to  sell  the  lands; 
deny  that  he  reported  the  sale,  or  that  it  was  confirmed  ;  and, 
in  fact,  deny  almost  every  allegation  of  the  bills,  tending  to 
show  the  estate  was  devested  of  any  interest  in  tlie  lands. 

We  premise  that  the  "  act  to  regulate  the  sale  of  real  and 
personal  property  by  executors  and  administrators,"  ap- 
proved February  7th,  1854  (Pamph.  Acts,  55  ;  Code  of  1876, 
§  2457),  exerts  no  influence  in  this  case.  The  order  of  sale 
and  sale  were  made,  if  made  at  all,  before  that  statute  was 
enacted.  Their  validity  must  be  tested  by  the  statutes  of 
force  before  the  act  of  February  7th,  1854.  Those  prior 
statutes  were  construed,  so  fully  and  so  often,  in  this  court, 
that  we  consider  it  unnecessary  to  repeat  the  principles  set- 
tled.— 1  Brick.  Dig.  939,  §§  352  to  355,  inclusive. 

When  records  become  material  in  the  determination  of 
rights  between  parties,  and  those  records  are  shown  to  have 
existed,  and  to  have  been  afterwards  lo^t  or  destroyed,  their 
contents,  like  those  of  documentary  evidence,  may  be  shown 
by  testimony  in  its  nature  secondary. — 1  Greenl.  Ev.  §  509 ; 
Derrett  v.  Alexander,  25  Ala.  265. 

It  is  contended  for  defendants,  appellees  here,  that  there 
is  a  failure  to  establish  each  of  the  following  propositions, 
and  that  a  failure  in  any  one  is  fatal  to  the  relief  prayed  by 
complainants:  first,  that  Scruggs  was  appointed  adminis- 
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trator  ;  second,  that  he  filed  a  proper  application  for  an  order 
of  sale,  or,  in  fact,  that  he  filed  any  application  at  all ;  third, 
that  he  made  proof  of  the  averments  in  the  application, 
showing  a  necessity  for  a  sale  ;  and  fourth,  that  the  adminis- 
trator reported  the  sale  and  had  it  confirmed. 

These  transactions,  if  they  existed,  must  have  occurred 
from  sixteen  to  nineteen  years  before  the  witnesses  were 
called  to  testify  in  regard  to  them.  In  the  meantime,  a  great 
civil  and  social  upheaval  had  disturbed  the  commonwealth  ; 
and  it  is  not  surprising  that  the  connection  and  details  of 
mere  private  business,  which  had  their  inception  and  con- 
summation when  peace  reigned,  should  have  become  some- 
what dissevered  and  obscured.  Few  persons  are  so  gifte'd 
in  memory,  as  to  retain  in  vivid  recollection  the  details  of  a 
past  transaction,  after  it  has  been  long  dismissed  from  atten- 
tion, as  a  finished  work.  The  mind  is  wont  to  disincumber 
itself  of  burdens  which  it  esteems  as  no  longer  possessing  a 
living,  vital  force.  Hence,  neither  reason  nor  law  requires 
that  an  ancient  transaction  shall  be  as  clearly  proved,  as  we 
expect  in  affairs  of  recent  occurrence. — 1  Brick.  Dig.  808 ; 
Gantt  V.  Phillips,  23  Ala.  275  ;  Best  on  Ev.  §  393 ';  2  Whar. 
Ev.  §  1338. 

We  have  examined  the  testimony  in  these  cases  with  much 
care.  We  do  not  attach  much  importance  to  the  testimony 
of  the  witness  Parker.  His  denial  of  ever  having  received 
any  money  from  Scruggs,  as  administrator,  is  so  clearly  dis- 
proved, that  it  weakens  the  force  of  all  his  other  statements. 
We  do  not  doubt,  in  the  least,  that  Scruggs  was  appointed 
administrator  of  the  estate  of  Sanders ;  that  a  proper  appli- 
cation was  filed  in  the  Probate  Court  of  Jackson  county,  to 
obtain  an  order  to  sell  the  lands,  setting  forth  one  or  more 
of  the  statutory  grounds  authorizing  such  sale ;  that  the 
lands  were  in  fact  sold  by  the  administrator,  as  charged  in 
the  bills,  and  that  the  entire  purchase-money  was  paid  in 
each  case.  The  fact  that  the  purchasers,  immediately  after 
the  sale,  went  into  possession  of  the  lands  (Mr.  Sanders' 
family  moving  off),  and  they  and  those  claiming  under  them 
remained  in  undisturbed  possession  for  about  nineteen  years, 
during  which  long  time  neither  Mrs.  Sanders,  now  Parker, 
nor  Scruggs,  her  brother,  and  the  administrator  of  the  est/ftte, 
nor  the  guardian  of  the  heir,  made  any  complaint,  or  claim 
to  the  lands,  goes  very  far  to  show  that  the  sale  was  author- 
itatively made,  and  the  terms  of  sale  complied  with.  The 
deeds  executed  by  Scruggs,  though  informally  drawn,  also 
furnish  confirmation  bf  this  view.  We  showed  above  that 
this  application  was  made  and  acted  on  before  the  statute  of 
February  7th,  1854,  wfts  enacted,     Presented  collaterally,  as 
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the  question  comes  before  us  in  these  cases,  it  is  not  material 
to  the  validity  of  the  sale  that  the  record,  or  proof  of  it, 
shall  show  that  the  averments  of  the  petition  were  proved 
"  by  deposition  as  in  chancery  proceedings." — 1  Brick.  Dig. 
939,  §355. 

One  inquiry  remains  :  Were  the  sales  reported  and  con- 
firmed ?  One  witness  testifies  that  he  saw  such  entry  on  the 
records  of  the  Jackson  Probate  Court  We  think  the  evi- 
dence on  this  disputed  fact  is  less  satisfactory  than  on  any 
other  issue  raised  in  these  records.  We  think,  however,  we 
are  relieved  from  a  decision  of  this  question.  The  facts  o 
this  case,  noted  above — the  payment  of  the  purchase-money, 
the  long-continued,  quiet  possession  under  the  purchase,  the 
informal  deeds  executed  by  the  administrator — raise  the  pre- 
sumption, that  the  sales  were  reported  and  confirmed,  and, 
in  our  opinion,  dispense  with  all  proof  of  it.  In  the  case  of 
Tipton  V.  Foivdl,  2  Coldwell  (Tenn.),  19,  the  question  of  the 
sufficiency  of  a  judicial  sale  to  convey  title  to  lands,  was 
presented.  The  court  Sfiid  :  "  The  record  of  the  cause  in 
which  it  was  made,  is  only  partially  exhibited,  and  it  does 
not  show  the  sale  was  ever  confirmed.  But  it  was  made 
under  a  competent  jurisdiction,  and,  in  the  absence  of  all 
countervailing  proof,  both  upon  principle  and  authority,  its 
confirmation  and  regularity  will  be  presumed.  The  parties 
at  the  time  recognized  its  validity,  and  they  can  not  now  be 
heard  to  gainsay  it."  In  Gowan  v.  James,  10  Smedes  &  Mar. 
164,  the  court  said  :  "  In  chancery,  some  reports  are  conclu- 
sive, and  others  require  confirmation.  Among  the  latter  is 
the  report  allowing  the  highest  bidder  at  a  sale  under  a  de- 
cree to  be  the  purchaser.  In  Tooley  v.  Gridle;/,  3  S.  &  M.  514, 
one  of  the  errors  complained  of  was,  that  no  report  of  a  sale 
was  made  to  the  court.  This  court  said,  that  '  there  having 
been  no  confirmation  of  the  sale,  nor  any  thing  equivalent 
to  it,  the  sale  under  the  decree  was  incomplete,  and  may  be 
set  aside  by  the  court.  Confirmation  of  a  report  of  a  sale 
is  usually  necessary  to  its  validity.'  It  is  not  intended,  here, 
to  require  the  rigid  strictness  of  a  confirmation  by  the  court. 
Parties,  by  their  acts,  may  cause  a  confirmation,  as  valid  as 
if  made  by  the  court,  or,  perhaps,  great  lapse  of  time  may  be 
equivalent  to  a  confirmation  by  the  court."  These  princi- 
ples are  stated  by  Rorer  in  his  work  on  Judicial  Sales,  with- 
out dissent. — Sections  13,  16.  We  feel  it  our  duty  to  pre- 
sume these  sales  were  reported  and  confirmed. 

In  what  we  have  just  stated,  we  have  proceeded  on  the 
concession  that  report  and  confirmation,  proved,  or  pre- 
sumed from  conduct  and  lapse  of  time,  are  essential  to  a 
valid  judicial  sale.     It  is  certainly  true  that,  when  an  admin- 
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istrator  makes  sale  and  conveyance  under  an  order  of  the 
Probate  Court,  report  and  confirmation  must  be  made,  before 
the  title  can  pass  by  the  deed  of  the  administrator. — Hutton 
V.  Williams,  35  Ala.  503 ;  Bland  v.  Boioie,  5o  Ala.  152 ;  Mc- 
Culhi  V.  Chapman,  58  Ala.  325  ;  Williamson  v.  Berry,  8  How. 
U.  S.  495,  546;  Taylor  v.  Gilpin,  3  Mete.  Ky.  544;  31ason  v. 
Osgood,  64  N.  C.  467.  We  need  not,  and  do  not,  decide 
whether  cases  might  not  arise,  in  which  the  court  of  equity 
would  decree  title  to  the  purchaser  of  lands  sold  at  judicial 
sale,  and  that  without  previous  report  or  confirmation  of  the 
sale.  We  leave  that  question  open,  without  intimation  either 
way.  The  complainants  in  the  court  below  are  each  entitled 
to  the  relief  they  have  severally  prayed. 

In  the  case  of  B.  B.  Sinifh,  Executor,  et  al.  v.  Wert  and  Wife, 
the  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  perpetually  enjoining  the  further  prosecution  of 
the  action  of  ejectment  described  in  the  pleadings.  The 
chancellor  will  enter  the  proper  decree,  devesting  all  title  to 
the  lands  out  of  Margaret  Wert,  and  vesting  it  in  the  proper 
parties,  as  shown  by  the  pleadings  and  proofs  in  this  cause . 
The  appellees,  Wert  and  wife,  will  be  taxed  with  the  costs  of 
appeal  in  the  court  below  and  in  this  court.  Reversed  and 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 

In  the  case  of  Aaron  Woosl^y  et  al.  v.  Wert  and  Wife,  the 
decree  of  the  chancellor  is  reversed,  and  a  decree  here  ren- 
dered, perpetually  eujoiuing  the  further  prosecution  of  the 
action  of  ejectment  df^scribed  in  the  pleadings.  The  record 
tends  to  show  that  there  is  some  unpaid  purchase-money 
due  from  Mrs.  Woosley  to  the  Ogilvies.  lu  decreeing  title 
out  of  Mrs.  Wert,  the  chancellor  will  so  shape  his  decree  as 
to  preserve  and  protect  the  rights  of  the  Ogilvies  as  vendors. 
We  remand  the  cause  for  further  proceedings  in  accordance 
with  this  opinion.  Let  the  costs  of  appeal  in  the  court  be- 
low,  and  in  this  court,  be  paid  by  Wert  and  wife. 

BeickelI),  C.  J.,  not  sitting,  having  been  of  counsel. 
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Petition  by   Widoio  for  Assignment  of  Dower. 

1.  Dower;  allotment  by  metes  and  bownrfs.— Ordinarily,  tbe  Probate  Conrt 
is  the  proper  forum  in  which  a  petition  by  a  widow  for  an  allotment  of  her 
dower  should  be  filed  ;  and  the  admitted  fact  that  "the  dweUing-honse  on 
said  land,  with  the  ground  covered  by  its  yards,  is  worth  three-fourths  of  the 
value  of  the  entire  property,"  without  more,  does  not  show  that  dower  can 
not  be  assigned  by  metes  and  bounds,  nor  oust  that  court  of  its  jurisdiction. 

2.  Claim  of  dower;  when  set  up  by  croas  bill,  or  barred. — The  assignee  in 
bankruptcy  of  the  husband  having  filed  a  bill  in  equity  against  the  wife,  to 
set  aside,  as  constructively  fraudulent,  a  conveyance  ot  lands  by  the  husband 
to  her ;  the  wife  can  not,  by  cross  bill,  set  up  a  claim  to  dower  in  the  lands  ; 
consequently,  a  decree  in  favor  of  the  assignee  would  not  bar  a  subsequent 
claim  of  dower  by  her. 

3.  Who  is  alienee  of  husband. — The  assignee  in  bankruptcy  of  the  husband 
is  not  an  aZienee  within  the  statute  (Code,  §'2"i51)  which  requires  proceedings  for 
an  assignment  of  dower,  "  where  the  rights  of  an  alienee  of  the  husband  are 
involved,"  to  be  commenced  within  three  years  after  the  death  of  the  hus- 
band ;  and  a  purchaser  from  the  assignee,  at  a  sale  made  under  a  decree  of 
the  court  in  bankruptcy,  does  not  become  an  alienee  until  he  receives  a  deed. 

4.  Merger  of  dower  in  fee,  under  conveyance  afterwards  avoided. — When  a  less 
estate  is  merged  in  a  greater,  the  latter  must  be  assumed  as  valid  and  continu- 
ing, and  there  can  be  no  merger  where  it  has  been  avoided  ;  hence,  the 
widow's  right  of  dower  is  not  merged  in  an  absolute  conveyance  to  her  by 
her  husband  in  his  life-time,  which  was  afterwards  declared  constructively 
fraudulent  as  against  his  creditors,  and  was  set  aside  at  the  instance  of  the 
parties  who  contest  her  right  to  dower. 

Appeal  from  the  Probate  Court  of  Madison. 

In  the  matter  of  the  petition  of  Mrs.  Narcissa  Scruggs,  the 
widow  of  John  W.  Scruggs,  deceased,  for  an  assignment  of 
dower  in  certain  real  estate  in  said  county,  of  which  her  said 
husband  died  seized  and  possessed.  The  petition  was  filed 
on  the  8th  November,  1877.  The  administrator  and  heirs  at 
law  of  said  John  W.  Scruggs,  and  Milton  Humes,  as  the  as- 
signee in  bankruptcy  of  his  estate,  were  made  defendants  to 
the  petition ;  and  Mrs.  Sarah  0.  Robinson,  the  widow  of 
James  Robinson,  was  also  joined  as  a  defendant,  under  an 
allegation  that  said  assignee  in  bankruptcy  had  executed  to 
her  a  conveyance  of  the  premises.  The  petition  was  con- 
tested by  Mrs.  RobiDson  and  Humes,  who  demurred  to  it, 
assigniDg  as  causes  of  demurrer — 1st,  that  it  showed  on  its 
face  that  the  claim  of  dower  was  barred  by  the  statute  of 
limitations  of  three  years  ;  2d,  that  it  did  not  aver  or  show 
that  dower  could  be  allotted  by  metes  and  bounds  ;  and,  3d, 
that  it  did  not  contain  a  definite  and  intelligible  description 
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of  the  lands  in  which  dower  was  sought.  The  court  over- 
ruled the  demurrer,  and  the  contestants  then  filed  separate 
answers  to  the  petition  ;  in  which  they  alleged  and  insisted 
on  the  following  grounds  as  barring  the  right  of  dower  :  1st, 
that  the  petitioner  had,  at  the  death  of  her  husband,  a  stat- 
utory separate  estate,  of  greater  value  than  her  dower  inter- 
est in  her  husband's  lands ;  2d,  that  said  James  Robinson, 
•at  the  time  of  his  death,  "  had  a  lien  on  said  lands  for  the 
satisfaction  of  a  debt  of  $22,000,"  and  his  heirs,  devisee,  and 
personal  representative  ought  to  have  been  made  parties  ; 
3d,  that  the  petitioner's  right  of  dower  was  merged  in  an  ab- 
solute conveyance  of  the  lands,  which  her  husband  had  exe- 
cuted to  her  on  the  14th  May,  1866,  and  which  she  still  held 
and  retained,  and  asserted  title  to  said  lands  under  it ;  4th, 
that  she  was  estopped  from  setting  up  any  right  of  dower  in 
the  lands,  if  any  she  ever  had,  because  she  failed  to  assert 
it,  as  she  might  have  done,  in  a  certain  suit  brought  against 
her  by  said  Humes,  as  assignee  in  bankruptcy  of  her  hus- 
band, on  the  equity  side  of  the  Circuit  Court  of  the  United 
States  at  Huntsville,  hereafter  referred  to  ;  5th,  that  Humes, 
as  assignee  in  bankruptcy,  was  an  alienee  of  the  husband, 
and  the  petition  was  not  filed  within  three  years  after  the 
death  of  the  husband ;  6th,  "  that  dower  in  said  lands  can 
not  be  assigned  by  metes  and  bounds,  because  the  houses 
on  tl^e  land  are  worth  so  much  more  than  the  other  lands 
that  no  assignment  by  metes  and  bounds  can  be  made;" 
7th,  that  the  petitioner  is  estopped  from  claiming  dower  in 
the  lands,  by  her  husband's  conveyance  of  them  to  her,  and 
her  acceptance  of  the  same ;  8th,  that  the  lands  in  which 
dower  is  claimed,  "  have  been  condemned  to  the  satisfaction 
of  the  debts  due  and  owing  by  said  John  W.  Scruggs,  as  a 
bankrupt,  at  the  suit  of  said  Humes  as  his  assignee  in  bank- 
ruptcy, in  the  Circuit  Court  of  the  United  States."  Humes 
also  denied  that  John  W.  Scruggs  was  seized  and  possessed 
of  the  lands  at  the  time  of  his  death,  and  alleged  that  the 
petitioner,  though  in  actual  occupation  of  the  premises,  had 
no  legal  interest  in  them  whatever,  and  was  not  legally  enti- 
tled to  the  possession. 

The  cause  coming  on  for  hearing,  as  the  bill  of  exceptions 
states,  "  on  said  petition  and  answers,  the  following  facts 
were  admitted  as  true,  and  as  duly  proved,  subject  only  to 
objection  for  want  of  legal  competency:  1.  That  the  peti- 
tioner and  said  John  W.  Scruggs  were  married,  in  184H,  in 
Alabama,  where  they  ever  afterwards  resided.  2.  That  on 
the  13th  October,  1853,  said  Scruggs  became  seized  and  pos- 
sessed, in  fee,  of  a  tract  of  land  in  said  county,  containing 
one  hundred  and  thirty  acres,  and  composed  of   all   of   the 
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south-west  quarter  of  section  35,  township  3,  range  one  (1) 
west,  that  lies  north  of  the  Huntsville  and  Athens  road,  and 
nine  (9)  and  81-100  acres  in  the  south-east  quarter  of  said 
section.  3.  That  afterwards,  prior  to  the  14th  May,  1866, 
said  Scruggs  sold  off  parts  of  said  land  to  James  H.  Scruggs, 
leaving  the  balance  of  said  lands,  out  of  which  dower  is  now 
claimed,  bounded  on  the  north,"  &c.,  describing  the  bounda- 
ries on  the  four  sides  :  "  4.  That  on  the  14tti  May,  1866, 
said  Scruggs  executed  a  deed  of  conveyance  of  said  balance 
of  said  lands  to  his  wife,  the  petitioner  in  this  case.  5.  That 
on  the  1st  May,  1867,  said  Scruggs  conveyed  to  his  said  wife 
all  his  estate,  title  and  interest,  in  and  to  a  lot  of  land  in 
Corinth,  Mississippi,  then  occupied  by  the  hotel  known  as 
the  *  Scruggs  House,'  with  the  appurtenances,  for  the  con- 
sideration ojf  $25,000,  recited  to  have  been  paid  to  him  by 
her.  6.  That  the  interest  of  said  Scruggs  in  said  Corinth 
property  was  the  right  of  a  perpetual  lease  of  it,  at  an  an- 
nual rent  of  $250  to  the  Memphis  and  Charleston  Railroad 
Company  ;  Scruggs  to  keep  a  first-rate  eating-house,  and  the 
company  to  use  it  as  an  eating-house  ;  and  upon  either  party 
becoming  dissatisfied,  possession  to  be  surrendered  to  the 
company,  and  Scruggs  to  be  paid  the  value  of  the  improve- 
ments," as  stipulated  in  a  written  agreement  between  the 
parties,  a  copy  of  which  is  made  an  exhibit.  "  7.  That  on 
the  3d  July,  1868,  said  John  W.  Scruggs  was  duly  adjudged 
a  bankrupt  on  his  own  petition,"  by  the  District  Court  of 
the  United  States  at  Huntsville ;  and  Milton  Humes  was  ap- 
pointed the  assignee  of  his  estate,  and  a  conveyance  was  ex- 
ecuted to  him  by  the  bankrupt.     8.  That  on  the  11th  August, 

1870,  said  Humes,  as  assignee,  filed  a  bill  in  equity  in  the 
United  States  District  Court  at  Huntsville,  against  said 
Scruggs  and  wife,  "  to  set  aside  said  deed  of  May  14,  1866, 
as  fraudulent  against  creditors,  and  to  recover  said  lands 
therein  attempted  to  be  conveyed  ;"  and  Scruggs  having 
died  in  August,  1871,  pending  that  suit,  his  death  was  sug- 
gested at  the  November  term,  1871.  9.  "  Mrs.  Scruggs,  the 
petitioner,  defended  said  suit  of  Humes,  as  the  grantee  in 
fee  of  said  lands  under  said  deed  of  May  14,  1866,  and  the 
confirmation  and  ratification  thereof  by  decree  of  the  Chan- 
cery Court  of  said  county  of  Madison,  of  date  December 
7th,  1867,  but  did  not  in  her  answer,  or  by  cross  bill  to  said 
suit,  claim  her  right  to  dower  in  said  property,  out  of  which 
she  now  claims  dower.     At  the  November  term  of  said  court, 

1871,  a  decree  was  rendered  in  said  cause,  dismissing  com- 
plainant's bill,  with  costs  ;  and  from  this  decree  said  Humes 
appealed  to  the  Supreme  Court  of  the  United  States ;  all  of 
which  proceedings  are  shown  by  a  copy  of  the  record  of  said 
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cause,  hereto  annexed,  and  made  a  part  of  this  agreed  state- 
ment. Said  decree  was  reversed  by  the  Supreme  Court  of 
the  United  States,  and,  under  its  mandate,  a  decree  was  ren- 
dered for  said  lands,  in  favor  of  said  assignee,  by  the  Circuit 
Court  of  the  United  States  at  Huntsville,  on" —  ;  a  copy  of 
the  opinion  of  the  Supreme  Court  of  the  United  States  be- 
ing appended  as  an  exhibit.  10.  "After  May  1,  1868,  peti- 
tioner offered  to  surrender  possession  of  the  Corinth  prop- 
erty to  the  said  Memphis  and  Charleston  Railroad  Company, 
and  demanded  payment  of  the  value  of  the  improvements ; 
and  it  was  referred  to  arbitrators  to  ascertain  and  determine 
the  value  of  the  improvements  ;  and  the  arbitrators  awarded 
to  Mrs.  Scruggs,  the  petitioner,  the  sum  of  $31,660.66, 
against  the  company,  as  the  value  of  said  improvements,  and 
the  measure  of  her  rights  under  said  agreement ; "  a  copy  of 
the  award  being  appended  as  an  exhibit  to  the  agreed  state- 
ment of  facts.  "  Said  award  was  resisted  by  the  railroad 
company,  and  was  enforced  by  decree  of  the  proper  Chan- 
cery Court  of  Mississippi,  affirmed  by  decree  and  judgment 
of  the  Supreme  Court  of  said  State.  Of  said  award,  Mrs. 
Scruggs  received  about  $21,000  ;  but  she  has  never  received 
the  balance  of  said  award,  and  she  was  required  by  the  de- 
cree of  the  United  States  District  Court  for  the  Northern 
District  of  Mississippi  to  pay  back  $4,000  of  the  amount  she 
thus  received,  and  decided  that  the  railroad  owed  no  more, 
allowing  railroad  balance  as  off-sets  for  rent  which  accrued 
after  said  award."  11.  "  Scruggs  died  on  the  25th  August, 
1871."  12.  "  The  said  lands,  out  of  which  dower  is  claimed, 
were  worth  on  the  14th  May,  1866,  and  on  the  30th  June, 
1868,  and  on  the  date  of  the  filing  of  said  petition  in  bank- 
ruptcy by  said  Scruggs,  $12,000,  and  are  now  worth,  and  have 
been  since  the  death  of  said  Scruggs,  $10,000.  13.  "  The 
dwelling-house  on  said  land,  with  the  grounds  covered  by  its 
yards,  are  worth  three-fourths  of  the  value  of  the  entire 
property."  14.  "  The  said  John  W.  Scruggs  left,  at  his  death, 
no  property,  real,  personal,  or  mixed." 

On  the  agreed  facts,  the  court  held  that  the  petitioner  was 
entitled  to  dower,  and  rendered  a  decree  for  its  allotment  by 
commissioners ;  to  which  ruling  and  decree  the  contestants 
reserved  an  exception,  and  they  now  assign  it  as  error,  to- 
gether with  the  overruling  of  their  demurrers  to  the  peti- 
tion. 

D.  P.  Lewis,  Humes  &  Gordon,  and  F.  P.  Ward,  for  ap 
pellants.     (No  briefs  on  file.) 

L.  P.  Walker,  and  Brandon  &  Jones,  contra. 
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MANNING,  J. — Appellee,  Narcissa  Scruggs,  in  November, 
1877,  filed  her  petition  in  the  Probate  Court  of  Madison 
county,  for  the  assignment  to  her  of  dower  of  a  tract  of  about 
fifty-eight  acres  of  land,  adjoining  Huntsville  in  said  county; 
on  which,  and  in  the  dwelling-house  thereon,  her  late  lius- 
band,  John  W.  Scruggs,  most  usually  resided,  before,  and  at 
the  time  of  his  death ;  which  he  had  purchased  of  one  Sam- 
uel Ragland,  in  the  year  1850,  and  was  seised  of  in  fee  dur- 
ing the  marriage  ;  and  which  had  been  and  was  occupied  by 
petitioner,  his  widow,  from  the  time  of  his  death  in  August, 
1871,  to  and  at  the  time  of  the  filing  of  her  petition.  All 
persons  interested  were  made  parties  to  the  cause  ;  and  after 
a  contestation  in  the  Probate  Court,  a  decree  was  rendered, 
declaring  petitioner  entitled  to  dower  of  the  premises,  and 
ordering  that  the  sheriff  summon  five  freeholders,  as  the 
statute  directs,  to  allot  and  set  it  off  "  by  metes  and  bounds" 
to  the  amount  of  one-third,. "  having  regard  to  the  improve- 
ments, and  quality  of  the  land,  as  well  as  the  quantity  of 
dower."  From  which  decree  contestants  appealed  to  this 
court.  Of  the  objections  here  insisted  on  for  appellant,  the 
first,  in  proper  order,  is  that  which  denies  jurisdiction  in  the 
Probate  Court  to  render  a  decree  in  the  cause. 

It  was  always  a  favorite  policy  of  the  law,  that  a  widow 
should  have  her  dower  without  delay  or  expense ;  in  the  lan- 
guage of  Magna  Charta,  statim,  et  sine  difficuUate.  "Nor  shall 
she,"  continues  that  venerable  document,  "give  any  thing 
for  her  dower.  *  *  *  And  she  may  remain  in  her  hus- 
band's house,  forty  days  after  his  death,  within  which  time 
her  dower  shall  be  assigned." — 1  Seribner  on  Dower,  11. 
Keenforciug  this  ancient  policy,  our  statutes  enact :  "  The 
widow  may  retain  possession  of  the  dwelling-house  where 
her  husband  most  usually  resided  next  before  his  death,  with 
the  offices  and  buildings  appurtenant  thereto,  and  the  plan- 
tation connected  therewith,  until  her  dower  is  assigned  her, 
free  from  rent."— Code  of  1876,  §  2238.  And  to  facilitate 
this  assignment,  by  section  2239  it  is  enacted  :  "  When  the 
dower  interest  can  be  assigned,  by  metes  and  bounds,  the 
widow,  heir,  or  personal  representative  of  the  husband,  may 
petition  the  judge  of  probate,  of  the  county  where  the  land 
in  which  the  dower  is  claimed,  or  any  portion  thereof  lies,  to 
cause  assignment  of  dower  to  be  made."  Directions  are 
then  given  for  the  conduct  of  the  proceedings  in  the  Probate 
Court,  to  a  decree,  and  for  the  execution  of  this  decree  by 
the  sheriff,  with  the  aid  of  five  commissioners  to  be  sum- 
moned for  the  ]^urpose. 

Ordinarily,  therefore,   the   Probate  Court — the   court  to  • 
which  belongs  jurisdiction  over  the  administration  of  estates 
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of  deceased  persons — is  the  proper,  regular,  legal  forum  "  to 
cause  assigumeut  of  dower  to  be  made ;"  and,  inasmuch  as 
dower  is  demanded  of  realty  only,  this  realty,  especially 
when  it  consists  of  a  tract  of  land,  is  presumably,  and  prima 
facie,  so  divisible,  that  one-third  thereof  may  be-  set  off  "  by 
metes  and  bounds."  Hence,  the  next  section  (2240),  pre- 
scribing what  the  petition  shall  contain,  does  not  require 
that,  besides  describing  the  land,  it  shall  further  allege  that 
the  dower  claimed  can  be  set  off  by  metes  and  bounds. 
Nor  has  it  been  the  usual  practice  to  make  such  an  allega- 
tion. 

According,  however,  to  section  2248,  "  when  land,  out  of 
which  dower  is  demanded,  has  been  aliened  by  the  husband, 
and,  from  improvements  made  by  the  alienee,  or  from  any 
other  cause,  an  assignment  of  dower  by  metes  and  bounds 
would  be  unjust,  the  judge  of  probate  must  decline  jurisdic- 
tion, and  application  must  be  made  to  the  Court  of  Chan- 
cery." And  appellant,  assignee  in  bankruptcy  of  said  John 
W.  Scruggs  (who  three  or  four  years  before  his  death  was, 
upon  his  petition,  adjudged  a  bankrupt),  insists  that  this  is 
a  case  of  which  jurisdiction  should  have  been  declined ;  be- 
cause the  statement  of  facts  agreed  on,  after  describing  the 
land  and  its  situation,  and  setting  forth  that  the  entire  prop- 
erty was  worth  $10,000,  proceeds  to  say  :  "  The  dwelling- 
house  on  said  land,  with  the  ground  covered  by  its  yards,  are 
[is]  worth  three-fourths  of  the  value  of  the  entire  property." 
But,  how  does  this  evidence  show  that  dower  could  not  be 
assigned  by  metes  and  bounds?  In  the  first  place,  it  does 
not  appear  what  the  extent  of  the  ground  is  that  was  "  cov- 
ered by  yards."  Perhaps,  so  much  of  it  may  be  taken  from 
one  part,  or  added  to  another,  as  that  the  required  one-third 
can  be  easily  obtained.  Besides,  the  house  itself  may  be 
susceptible  of  convenient  division  by  metes  and  bounds. 
Mr.  Scribner,  in  the  2d  volume  of  his  work  on  Dower,  in  a 
chapter  treating  of  assignment  of  dower  by  metes  and 
bounds,  says  :  "  It  has  been  held,  that  when  the  subject  of 
the  assignment  is  a  dwelling-house,  *  *  *  the  whole  of 
particular  rooms  may  be  set  off  for  dower."  And  several 
instances  are  referred  to  by  that  author,  in  which  "  particu- 
lar rooms  in  the  house  were  assigned  to  the  widow,  with  the 
right  of  using  the  stairways,  halls,  &c.,  so  as  to  afford  in- 
gress and  egress  for  the  enjoyment  of  the  rooms." — Ch.  21, 
p.  546.  It  seems  that  only  the  widow  herself,  if  she  may, 
can  object  to  such  an  assignment.  For,  when  the  property 
admits  of  an  assignment  in  severalty,  "  the  endowment  must 
be  of  parcel  of  the  lands  and  tenements  themselves." — Vol- 
ume 2,  pp.  74-5. 
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The  objections  taken  to  the  jurisdiction,  were  properly 
overruled,  as  the  case  is  now  presented,  and  was,  in  the  Pro- 
bate Court. 

It  is  also  urged  that  petitioner's  claim  of  dower  must  be 
regarded  as  re.s  judicata,  by  the  result  of  a  suit  of  appellant 
Humes,  in  the  District  Court  of  the  United  States  at  Hunts- 
ville,  decided  in  his  favor  as  assignee  in  bankruptcy  of  peti- 
tioner's husband,  by  the  Supreme  Court  of  the  United  States, 
in  January,  1877,  reversing  the  decree  therein  of  said  District 
Court.  This  suit  was  brought  to  have  a  conveyance  of  the 
property  to  petitioner  declared  void.  Ever  since  1866,  she 
has  held  and  claimed  the  laud  in  question  as  her  own,  for 
her  sole  and  separate  use,  by  virtue  of  a  conveyance  of  the 
same  and  other  property,  in  that  year,  from  her  husband 
John  W.  Scruggs;  and  a  decree  confirming  her  title  thereto 
had  been  obtained  in  a  suit  brought  by  her  against  said  John 
W.,  in  the  Chancery  Court  of  the  State  for  Madison  county. 
The  consideration,  or  a  part  of  it,  for  this  transfer  to  her, 
appears  to  have  been  money  of  the  separate  estate  of  peti- 
tioner, said  Narcissa,  which  her  husband  had  in  previous 
years  received  and  used,  and  with  some  of  which,  it  was 
contended,  he  had  bought  valuable  lands  in  Arkansas,  for 
his  wife,  as  she  was  informed,  though  the  title  thereto  had 
been  taken  in  his  own  name  and  he  liad  received  and  used 
the  proceeds  thereof.  The  lower  Federal  court,  having  the 
jurisdiction  of  a  Circuit  Court,  decided  the  cause  in  her  favor. 
In  reversing  its  decree,  the  Supreme  Caurt  of  the  United 
States  said  of  the  consideration  just  mentioned :  "  If  the 
money  which  a  married  woman  might  have  had  secured  to 
her  own  use,  is  allowed  to  go  into  the  business  of  her  hus- 
band, and  be  mixed  with  his  property,  and  is  applied  to  the 
purchase  of  real  estate  for  his  advantage,  or  for  giving  him 
credit  in  his  business,  and  is  thus  used  for  a  series  of  years, 
there  being  no  specific  agreement  when  the  same  is  purchased 
that  such  real  estate  shall  be  the  property  of  the  wife,  the 
same  becomes  the  property  of  the  husband  for  the  purpose 
of  paying  his  debts."  In  which  view  of  the  case,  the  con- 
veyance would  be  only  constructively  fraudulent  so  far  as 
Mrs.  Scruggs  herself  was  concerned. 

There  were  reasons,  therefore,  why  she,  the  wife,  might  in 
good  faith  believe  her  title  to  be  both  meritorious  and  legal, 
a  title  in  virtue  of  which,  she  could  justifiably  insist  upon 
holding  and  occupying  the  property,  and  invoke  the  judg- 
ment of  the  courts  in  favor  of  her  right  to  do  so.  Defend- 
ing the  suit  upon  a  supposed  good  title  in  herself  by  a 
conveyance  and  assurances  which  she  was  challenged  to 
maintain,  it  would  be  inconsistent  with  such  a  contestation, 
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to  set  up  only  a  right  of  dower  in  the  premises,  for  this 
would  be  an  implicit  admission  that  the  fee  in  them  was  not 
in  her  at  the  time  of  her  husband's  death.  A  cross-bill 
claiming  a  right  to,  and  praying  an  assignment  of  dower, 
would  therefore  have  been  contradictory  of  the  defense  made 
by  her  answer,  instead  of  being  in  aid  of  it.  So  that  the 
question  of  dower  was,  not  only  not  in  issue,  but  [could  not 
properly  have  been  put  in  issue,  in  that  cause.  Besides,  that 
suit — a  suit  in  a  Chancery  Court — was  brought,  and  the 
pleadings  all  filed,  and  a  large  part  of  the  evidence  taken,  in 
the  life  time  of  the  husband,  John  W.  Scruggs — when  his 
wife's  right  of  dower  was,  of  course,  not  yet  consummate  ; 
and  the  decree  therein,  dismissing  plaintiff's  bill  and  leaving 
her  title  in  full  force,  was  rendered  within  less  than  three 
months  after  her  husband's  death. 

Her  right  to  the  dower  claimed  is  not,  therefore,  res  judi- 
cata. Is  it  barred,  as  contended,  by  virtue  of  section  2251 
(1643)  of  the  Code  of  1876  ?  It  says :  "All  proceedings  or 
suits  for  dower,  when  the  claim  or  rights  of  an  alienee  of  the 
husband,  or  any  one  claiming  under  such  alienee,  are  in- 
volved in  such  suits  or  proceedings,  must  be  commenced 
within  three  years  after  the  death  of  the  husband,  and  not 
after  " 

It  is  contended  that  the  assignee  of  a  person  adjudged 
upon  his  own  petition  to  be  a  bankrupt,  is  an  alienee  of  such 
person  within  the  meaning  of  this  statute.  We  can  not 
think  so.  The  assignee  of  a  bankrupt's  estate  stands  in  rela- 
tion to  it,  very  like  an  administrator  towards  the  estate  of  a 
decedent.  The  appointment  of  each  is  made  by  a  court,  and 
they  are  both  alike  removable  by  it.  On  each  the  title  of 
the  former  owner  is  devolved  by  the  law ;  and  each  is 
required,  out  of  the  property  thus  committed  to  him,  to  pay 
the  debts  of  the  former  owner,  and  if  there  be  a  surplus  to 
return  it,  in  the  case  of  a  bankrupt,  if  he  be  living,  to  him, 
or  in  the  case  of  the  deceased  person,  to  the  next  of  kin. 
There  are  some  differences,  it  is  true.  Upon  the  assignee  is 
cast  all  the  title  the  bankrupt  had,  as  well  in  his  lands  as  in 
his  personalty  and  choses  in  action  ;  while  the  administrator 
acquires  title  only  to  the  personalty  and  cJiones  in  action,  but 
not  in  the  land  ;  though  power  is  conferred  on  him  to  sub- 
ject this  also  to  payment  of  debts  when  necessary.  And  the 
assignee,  moreover,  may,  if  there  has  been  a  fraudulent  trans- 
fer of  the  bankrupt's  property,  have  it  set  aside,  while  the 
administrator  has  not  such  authority. 

In  each  case,  however,  the  property  undisposed  of  by  the 
administrator  or  assignee,  remains  of  the  estate  which  he  is 
appointed  to  administer,  and  is  recognized  and.  kept  as  such 
in  the  custody  of  the  law  and  control  of  the  courts  to  whose 
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charge  the  law  commits  it.  It  ceases  to  be  of  such  estate, 
only  when  by  an  actual  sale  the  ownership  of  any  part  is 
transferred  to  a  purchaser  ;  and  the  assignee  having  no  ben- 
eficial interest  therein,  can  not  be  considered  "  an  alienee  of 
the  husband,"  within  the  meaning  of  this  section  of  the 
Code. 

"  It  is  a  well  established  doctrine,"  said  Mr.  Justice  Story, 
"  that  (except  in  cases  of  fraud)  assignees  in  bankruptcy  take 
only  such  rights  and  interests  as  the  bankrupt  himself  had, 
and  could  himself  claim  and  assert  at  the  time  of  his  bank- 
ruptcy."— Mitchtll  V.  ffinslow,  2  Story,  637.  "  Even  where 
a  complete  title  vests  in  them,"  said  Sir  Wm.  Grant,  M.  K., 
"  and  there  is  no  notice  of  any  equity  affecting  it,  they  take 
subject  to  what  ever  equity  the  bankrupt  was  liable  to.  *  *  * 
Indeed,  a  distinction  has  been  constantly  taken  between 
them  and  a  particular  assignee  for  a  valuable  consideration ; 
and  the  former  are  placed  in  the  same  class  as  voluntary 
assignees  and  personal  representatives." — Mitford  v.  Mitford^ 
9  Yes.  87,  100.     See,  also.  Smith  v.  Perry,  56  Ala.  268. 

We  hold,  therefore,  that  the  title  which  was  in  the  assignee 
in  bankruptcy,  is  not  such  an  one  as  would  be  protected 
against  the  widow's  right  to  dower,  when  this  is  not  claimed 
by  legal  proceedings  before  the  lapse  of  three  years. 

In  regard  to  the  claim  of  appellant,  Sarah  C.  Robinson, 
executrix  and  sole  devisee  of  James  Robinson,  deceased,  this 
much  appears  by  the  record :  In  the  bill  filed  by  Humes  as 
assignee,  in  the  District  Court  of  the  United  States,  in  Au- 
gust, 1870,  against  John  W.  Scruggs  (since  dead)  and  his 
wife,  Narcissa,  and  said  Robinson,  it  is  alleged  that  the  lat- 
ter, one  among  many  large  creditors  of  said  John  W.,  had  in 
1867  brought  suit  in  the  State  Chancery  Court  at  Huntsville, 
Alabama,  against  said  John  W.  and  Narcissa,  afterwards  in 
1870,  revived  against  said  Humes,  as  assignee  in  bankruptcy 
of  said  John  W.,  to  set  aside  the  conveyance  of  the  latter  to 
his  wife,  as  fraudulent  and  void  as  to  said  Robinson :  by 
which  suit,  then  pending,  it  was  supposed  a  lien  was  created 
on  the  land  in  controversy.  What  had  been  done  further  in 
this  suit,  whether  it  has  been  determined  or  not,  is  no  where 
disclosed.  But  very  singularly,  in  the  other  suit  which  was 
brought  by  Humes,  as  assignee,  in  the  Federal  District  Court, 
aud  in  whicli  Robinson,  though  a  defendant,  did  not  answer, 
much  less  file  a  cross-bill,  or  otherwise  ask  any  relief,  that 
court,  after  decreeing,  conformably  to  the  decision  of  the 
Supreme  Court,  the  deed  from  Scruggs  to  his  wife  fraudu- 
lent, and  the  title  to  be  in  Humes,  as  assignee,  declared  a 
lien  on  all  the  property,"  for  tlie  amount  thereof,"  in  Robin- 
son's favor.     This  was  in  November,  1877 ;  and  it  seems  that 
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in  consequence  of  this  ruling,  but  whether  in  virtue  of  any 
sale  and  purchase  does  not  appear,  a  deed  of  the  land  in 
controversy  was  made  by  Humes,  the  assignee,  to  said  Sarah 
C.  Robinson  :  and  tbis  is  her  title.  She  did  not  become  an 
alienee  of  the  property  until  1877  ;  and  her  title  not  having 
accrued  three  years  before  the  petition  in  this  cause  was 
filed,  the  three  years  statute  creates  no  bar  in  her  favor. 

It  is  insisted  further,  however,  that  petitioner,  Mrs.  Scruggs, 
has  no  right  to  dower  of  this  land,  because  by  the  convey- 
ance of  her  husband  to  her,  which,  though  voidable  and 
decreed  to  be  void  as  to  these  appellants,  was  valid  between 
the  parties  to  it,  her  right  as  dowress  became  merged  in  the 
fee  thus  transferred  to  her,  and  was  extinguished.  But  the 
contention,  in  this  cause,  is  between  petitioner  and  appel- 
lants; and  in  respect  of  the  latter  it  has  been  decided,  that 
the  conveyance  to  the  petitioner  is  inoperative  and  null.  In 
favor  of  contestants,  the  title  must  be  regarded  as  having 
remained  in  John  W.  Scruggs  until  it  was  devolved  on  his 
assignee  in  bankruptcy.  This  is  tbe  basis  on  which  alone 
the  claims  of  appellants  are  founded :  and  they  can  not  be 
heard  to  make  demands  inconsistent  with  and  contradictory 
of  the  fundamental  propositions  on  which  the  case  in  their 
favor  must  rest.  As  was  said  in  the  similar  case  of  Mallory 
V.  Horan  (49  N.  Y.  119)  :  "  When  a  creditor  of  the  husband 
pursues  him  to  judgment,  and  attacks  as  fraudulent,  and  sets 
aside  as  void,  the  deed  from  him,  joining  in  which  the  wife 
has  released  her  right  of  dower,  he  does  not  connect  himself 
with  the  title  which  that  deed  has  created,  and  with  which  the 
release  of  dower  is  connected.  He  sets  up  the  title  of  the 
husband  as  it  existed  before  the  fraudulent  conveyance,  and 
stands  in  hostility  to  the  title  which  it "  was  intended  to 
give.  That  is  the  attitude  of  appellants  in  the  present  in- 
stance. And  in  reference  to  a  case  exactly  like  the  present 
{Richardson  v.  Wyman,  62  Maine,  280),  the  Supreme  Court 
of  Maine  said  :  "  The  deed  to  the  demandant,  upon  which 
the  tenant  relies  to  defeat  her  dower,  was  fraudulent  and 
void  as  to  creditors  ;  and  he,  being  a  creditor,  has  avoide  ^  it. 
The  deed  to  demandant,  releasing  to  her  the  fee,  being  avoid- 
ed for  fraud,  the  tenant  would  set  it  up  as  an  existing  estate 
to  bar  the  dower  to  which  she  would  otherwise  be  entitled. 
*  *  *  Reduced  to  its  ultimate  elements,  the  proposition 
is,  that  a  deed  fraudulent  and  void  as  to  the  tenant,  and 
which  has  been  avoided  by  him,  may,  after  such  avoidance, 
be  set  up  as  a  valid  and  existing  deed,  for  the  purpose  of 
defeating  and  destroying  a  right  to  which  the  defendant 
would  unquestionably  have  been  entitled  had  no  such  deed 
been  executed.     When  a  lesser  estate  is  merged  in  a  greater, 

(1) 
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the  greater  estate  must  be  assumed  as  valid  and  contiuuiug. 
There  can  be  no  merger  when  the  .estates  are  successive,  and 
not  concurrent,  nor  where  the  greater  estate  is  void  and  has 
been  avoided." — Bichardson  v.  ^/yma??,  62  Maine,  280;  Eidg- 
way  V.  Masting,  23  Ohio  St.  294;  McLeery  v.  McLeery,  65 
Me.  172. 

In  respect  of  the  objection  that  petitioner  had  a  separate 
estate  of  her  own,  by  which,  according  to  section  2715  (2380) 
of  the  Code,  she  is  excluded  from  dower  of  her  husband's 
lands,  it  appears, — Ist,  that  the  property  was  not  of  the 
statutory  separate  estate,  to  which  said  section  relates  ;  and 
secondly,  that  the  Federal  District  Court,  in  the  suit  of 
Humes,  assignee,  against  petitioner,  by  its  decree  declared 
her  title  to  said  property  void  against  him  and  the  creditors 
of  her  insolvent  husband.  The  objection  referred  to  is  not 
therefore  well  taken. 

Let  the  decree  of  the  Probate  Court  be  affirmed. 

Brickell,  C.  J.,  not  sitting. 


McBrayer  v,  Cariker. 

Statutory  Action  in  Nature  of  Ejectment. 

1.  Amendment  of  complaint.  — When  the  statute  of  limitations  is  pleaded  to 
a  statutory  action  in  the  nature  of  ejectment,  and  the  evidence  shows  that 
some  of  the  plaintiffs  are  barred,  ibe  complaint  may  be  amended,  by  leave  of 
the  court,  by  striking  out  the  names  of  those  who  are  so  barred;  and  this 
amendment  may  be  allowed  at  any  time  before  final  judgment. 

2.  Convei^nnce  to  trustee,  and  continuance  of  his  estate. — When  lands  are  con- 
veyed to  a  person,  in  trust  for  his  mother  and  her  children,  tiien  living  and 
after-born,  whether  it  creates  a  naked  or  an  active  trust  under  the  statute 
(Code  §§  2185-H6),  his  estate  terminates  on  the  death  of  his  mother,  and  the 
entire  estate,  legal  and  equitable,  is  then  united  in  the  children. 

3.  Conveyance  by  trustee.  —At  law,  a  trustee,  clothed  with  the  legal  title,  may, 
unless  restrained  by  the  terms  of  the  trust,  alien  or  incumber  the  estate,  and 
the  cestui  que  trust,  if  injured,  must  resort  to  equity  for  relief  ;  but  this  rule 
has  no  application  to  a  sale  and  conveyance  made  by  the  trustee  after  his 
estate  has  expired,  and  when  the  legal  and  equitable  estates  have  become 
united  in  the  beneficiaries. 

4.  (Same.  —  If  the  trustee,  in  such  case,  is  himself  one  of  the  cestnis  que  trust, 
his  conveyance  passes  to  his  grantee  his  own  individual  interest,  though  inop- 
erative to  pass  the  interests  of  the  other  beneficiaries. 

Appeal  from  the  Circuit  Court  of  Elmore. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  W.  W.  Cariker,  Mattie  Cari- 
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ker,  S.  C.  Cariker,  J.  H.  Cariker,  S.  E.  Cariker,  F.  L.  Adams, 
S.  C,  Cariker,  A.  B.  Cariker,  and  F.  M.  Cariker  (the  last  two 
being  infants,  and  suing  by  their  next  friend),  against  James 
H.  McBrayer,  to  recover  a  tract  of  land  in  said  county  con- 
taining about  two  hundred  acres,  being  a  part  of  section 
twenty  (20),  in  township  twenty  (20),  range  twenty  (20),  to- 
gether with  damages  for  its  detention  ;  and  was  commenced 
on  the  15th  April,  1878.  The  defendant  pleaded — 1st,  the 
statute  of  limitations  of  ten  years  ;  2d,  a  former  verdict  and 
judgment  in  favor  of  the  defendant ;  3d,  that  he  bought  the 
lands  on  the  14th  November,  1867,  from  Sidney  S.  Cariker, 
"  who  had  the  legal  title  thereto,  with  power  of  sale,"  and 
paid  full  value  for  the  lands,  without  notice  of  the  rights  of 
the  plaintiffs  ;  and,  4th,  that  he  bought  the  lands,  on  the  14th 
November,  1867,  from  said  S.  C.  Cariker,  who  was  in  posses- 
sion of  said  lands  at  the  time,  and  paid  their  full  value,  and 
received  a  conveyance  from  said  Cariker,  and  has  ever  since 
been  in  possession,  claiming  the  lands  as  his  own,  and  has 
erected  valuable  and  permanent  improvements,  worth  $500. 
The  cause  was  tried  on  issue  joined  on  all  these  pleas. 

The  land  sued  for  belonged  in  January,  1853,  and  for  sev- 
eral years  prior  thereto,  to  one  Thomas  J.  Edwards,  and  was 
conveyed  by  him.  on  the  17th  January,  1863,  to  Sidney  S. 
Cariker.  This  deed,  under  which  the  plaintiffs  claimed,  and 
which  was  offered  in  evidence  by  them  on  the  trial,  was  in 
these  words  :  "  Know  all  men  by  these  presents,  that  we, 
Thomas  J.  Edwards  and  Elizabeth  Edwards,  of  the  State 
and  county  above  written,  for  and  in  consideration  of  one 
thousand  dollars,  to  us  in  hand  paid  by  Sidney  S.  Cariker,  as 
trustee  for  his  mother,  Elizabeth  Cariker,  and  her  children 
that  is  in  living,  or  that  may  hereafter  be  born  of  her,  all  of 
said  county  and  State,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  grant,  bargain,  sell,  enfeoff,  and  confirm 
unto  the  said  S.  S.  Cariker,  in  trust  for  E.  Cariker,  and  their 
assigns,  all  that  tract  of  land,"  <fec.,  describing  it ;  "  to  have 
and  to  hold  the  aforegranted  premises  unto  the  said  Cariker 
and  assigns,  to  their  use  and  behoof  forever.  And  the  said 
Edwards  and  wife  dofh  covenant  with  the  said  Cariker  and 
his  assigns,  that  we,  the  said  Edwards  and  wife,  was  lawfully 
seized  in  fee  of  the  aforegranted  premises  ;  that  they  are  free 
of  all  incumbrances  ;  that  we  have  a  good  right  to  sell  and 
convey  the  same  to  the  said  Cariker  and  assigns;  and  that 
we,  the  said  Edwards  and  wife,  will  warrant  and  defend  the 
said  premises  to  the  said  Cariker  and  assigns  forever,  against 
the  lawful  claims  of  all  persons.  In  witness,"  &c.  (Signed 
by  said  Edwards  and  wife,  attested  by  two  witnesses,  and 
recorded  in  April,  1863  ;  having  two  certificates  attached,  by 
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different  justices  of  the  peace,  of  proof  before  them  by  one 
of  the  subscribing  witnesses,  whose  name  is  not  mentioned 
in  either  certificate.) 

The  defendant  claimed  the  lands  under  a  conveyance  to 
him  by  said  Sidney  S.  Cariker,  which  he  proved  and  offered 
in  evidence  on  the  trial,  and  which  was  in  these  words  : 
"Know  all  men  by  these  presents,  that  1,  Sidney  S.  Cariker, 
as  trustee  for  Elizabeth  Cariker,  deceased,  and  the  heirs  of 
the  said  E.  Cariker — namely,  Lucy  E.  Adams,  William  W. 
Cariker,  Sidney  S.  Cariker,  of  the  age  of  twenty-one  years ; 
Marthy  Cariker,  over  eighteen  years  of  age  ;  Sam.  E.  Cariker, 
Susan  C.  Cariker,  Henry  J.  Cariker,  Frances  M.  Cariker, 
Abram  B.  Cariker,  minors  less  than  twenty-one  years — for 
and  in  consideration  of  two  hundred  dollars,  to  me  in  hand 
paid,  and  one  promissory  note  for  two  hundred  dollars,  due 
twelve  months  after  date,  of  James  H.  McBrayer,  the  receipt 
whereof  is  hereby  acknowledged,  hath  given,  granted,  bar- 
gained, sold,  enfeoffed,  and  conveyed  the  following  lands," 
(fee,  describing  them ;  "  to  have  and  to  hold  to  the  said 
McBrayer,  his  heirs,  executors,  admioistrators,  and  assigns, 
to  their  proper  use  and  behoof  forever.  And  I  do  covenant 
with  the  said  James  H.  McBrayer,  his  heirs,  &c.,  that  I  am 
lawfully  seized  in  fee  of  said  lands,  as  such  trustee  ;  that  I 
have  a  good  right,  as  such  trustee,  to  sell  and  convey  the 
same  unto  the  said  J.  H.  McBrayer,  his  heirs,  &c.,  and  that 
I  will  warrant  and  defend  the  same  unto  the  said  J.  H.  Mc- 
Brayer, his  heirs,  &c.,  against  the  lawful  claims  of  all  per- 
sons whatsoever.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  seal,  as  such  trustee,  on  this  14th  day  of 
November,  A.  D.  1867."  (Signed  by  said  S.  S.  Cariker, 
acknowledged  before  a  justice  of  the  peace,  and  recorded  on 
the  24th  March,  1868.) 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  after  set- 
ting out  the  deeds  under  which  the  parties  respectively 
claimed,  "  it  was  in  evidence,  that  said  Sidney  S.  Cariker  and 
his  mother,  Mrs.  Elizabeth  Cariker,  with  her  other  children, 
went  into  the  possession  of  said  lands  on  the  making  of  said 
deed  by  Edwards  and  wife,  and  continued  in  the  I'lossession 
of  the  same  until  the  said  Sidney  S.  made  the  said  deed  to 
defendant,  which  was  also  introduced  in  evidence ;  that  de- 
fendant went  into  the  possession  of  said  lands  shortly  after 
the  said  sale  to  him,  and  has  ever  since  been  in  possession 
thereof,  claiming  the  same  as  his  own,  cultivating  them,  and 
has  made  permanent  and  valuable  improvements  thereon, 
from  the  latter  part  of  1867  to  the  present  time.  It  was  in 
evidence,  also,  that  at  said  sale  to  defendant,  which  was  a 
sale  at  public  auction,  on  the  14lh  November,  1867,  Lucy  F. 
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Adams,  W.  W.  Cariker,  and  Martha  (or  Mattie)  Cariker  were 
present,  and  made  no  objection  to  the  sale  ;  that  the  said 
Lucy  F.  Adams,  Sidney  S.  Cariker,  W.  W.  Cariker,  Martha 
or  Mattie)  Cariker,  S.  E.  Cariker,  S.  C.  Cariker,  J.  H.  Cari- 
ker. F.  M,  Cariker,  and  A.  B.  Cariker  were  the  only  children 
and  heirs  of  said  Elizabeth  Cariker,  and  are,  at  the  present 
time,  of  tlie  following  ages  :  Lucy  F.  Adams,  forty  years  old; 
W.  W.  Cariker,  thirty-nine  years  ;  Martha,  or  Mattie,  thirty- 
one  years ;  S.  E.  Cariker,  twenty-eight  years ;  S.  C.  Cariker, 
twenty-four  years ;  J.  H.  Cariker,  twenty-two  years;  F.  M. 
Cariker.  twenty  years  ;  and  A.  B.  Cariker,  eighteen  years  old. 
It  was  proved,  also,  that  said  Sidney  S.  Cariker  is  thirty- 
seven  years  old  ;  that  Mrs.  Elizabeth  Cariker  died  about  the 
middle  of  the  year  1865  ;  and  that  the  annual  rent  of  the 
lands  was  about  $45.  The  value  of  the  improvements  made 
by  the  defendant  was  not  shown.  The  testimony  showed, 
also,  that  the  consideration  expressed  in  the  deed  from  S.  S. 
Cariker  to  the  defendant,  above  set  forth,  was  paid  to  said 
S.  S.  Cariker ;  the  part  specified  as  cash  being  paid,  $70  in 
money,  and  the  balance  in  a  note  held  by  defendant  on  said 
S.  S.  Cariker,  and  the  note  named  in  the  deed  was  paid  at 
maturity." 

"After  the  testimony  was  all  introduced,  the  plaintiffs  moved 
to  amend  the  complaint,  by  striking  out  the  names  of  Lucy 
F.  Adams,  William  W.  Cariker,  Martha  (or  Mattie)  Cariker, 
and  S.  E.  Cariker;  which  motion  was  based  on  the  ground, 
that,  as  to  them,  the  statute  of  limitations  was  a  bar  to  their 
recovery.  To  this  motion  the  defendant  objected,  but  his 
objection  was  overruled,  and  the  amendment  allowed ;  to 
which  ruling  the  defendant  excepted."  In  the  judgment- 
entry,  this  motion,  and  the  ruling  of  the  court,  are  different- 
ly stated,  thus :  "  The  plaintiffs,  having  offered  all  their 
evidence,  before  going  to  the  jury,  moved  to  amend  their 
summons  and  complaint,  by  striking  out  the  names  "  speci- 
fied, "  and  to  strike  out  from  the  complaint  the  words  'eight 
ninths.'  and  insert  '  four  ninths ;'  to  which  motion  defend- 
ant objected,"  &c.  In  the  complaint,  as  copied  in  the  tran- 
script, the  entire  interest  in  the  lands  is  claimed,  and  neither 
"eight-ninths"  nor  "four-ninths"  appears  any  where  ex- 
cept in  the  verdict  and  judgment. 

"The  foregoing  was  all  the  evidence  in  the  case  ;  and  there 
being  no  dispute  as  to  it,  nor  any  conflict  thereof,"  the  court 
charged  the  jury,  at  the  request  in  writing  of  the  plaintiffs, 
as  follows  :  "  If  the  jury  believe  the  whole  of  the  evidence, 
the  plaintiffs  left  in  the  complaint,  as  amended,  are  entitled 
to  recover  four-ninths  of  the  land  sued  for."  The  defendant 
excepted  to  this  charge,  and  requested  the  court,  in  writing, 
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to  charge  the  jury — 1st,  "  that  the  plaintiffs,  under  the  evi- 
dence, are  not  entitled  to  recover  in  this  action  ;"  2d,  "  that 
if  the  jury  find,  from  the  evidence,  that  Lucy  F.  Adams,  W. 
W.  Cariker,  Mattie  Cariker,  and  S.  E.  Cariker  were  of  age  at 
the  time  the  defendant  purchased  and  took  possession  under 
the  deed  from  Sidney  S.  Cariker,  then  the  plaintifis  can  not 
recover  in  this  suit,  notwithstanding  the  amendment  of  the 
complaint  by  striking  out  the  names  of  the  persons  men- 
tioned." The  court  refused  each  of  these  charges,  and  the 
defendant  excepted  to  their  refusal. 

The  errors  now  assigned  are,  the  allowance  of  the  amend- 
ment, the  charge  given,  and  the  refusal  of  the  charges 
asked. 

W.  P.  Gabdis,  and  Watts  <fe  Sons,  for  appellant,  cited 
Perry  on  Trusts,  §§  321-27,  334-5  ;  You  v.  Flinn,  34  Ala.  409 ; 
Pittman  v.  Gorniff,  52  Ala.  83 ;  Code,  §  2185. 

Geo.  W.  Parsons  &  L.  E.  Parsons,  Jr.,  and  S.  J.  Darby, 
contra. 

BRICKELL,  C.  J.— It  was  the  right  of  the  plaintiffs,  dur- 
ing the  progress  of  the  trial,  indeed  at  any  time  before  final 
judgment,  to  amend  the  complaint,  in  any  respect  in  which  it 
was  defective  ;  and  the  amendment  might  be  by  adding  to  or 
striking  out  parties,  plaintiff  or  defendant. — Crimrii  v.  Craw- 
ford, 29  Ala.  623 ;  Forcheimer  v.  Pickard,  27  Ala.  142 ;  Pra- 
ter V.  Miller,  25  Ala.  320. 

2.  The  recital  in  the  conveyance  of  Edwards  is,  that  the 
consideration,  one  thousand  dollars,  was  paid  by  Sydney  S. 
Cariker,  as  trustee  for  his  mother,  and  her  living  and  after- 
born  children.  The  recital  must  be  taken  as  true,  as  against 
Sydney  S.,  and  as  against  the  appellant,  his  alienee  and  privy 
in  estate.  The  consideration  moving  from  him  in  the  capac- 
ity of  trustee,  and,  as  it  must  be  intended,  being  trust  funds 
in  his  hands  which  he  had  the  right  of  investing,  if  the  legal 
estate  had  been  conveyed  to  him,  without  a  declaration  of 
trusts,  a  court  of  equity  would  have  impressed  it  with  the 
same  trusts  which  were  impressed  upon  the  funds  employed 
in  its  purchase.  It  is  in  this  view  of  his  relation,  and  of  the 
transaction,  the  conveyance  must  be  read  and  construed. 
Thereby,  though  the  conveyance  is  evidently  the  work  of  a 
very  unskilled  draughtsman,  the  intention  of  the  parties  can  be 
collected  with  certainty,  and  the  character  of  the  estate  cre- 
ated is  not  matter  of  reasonable  doubt.  The  legal  estate  is 
conveyed  to  Sydney  S.,  in  trust  for  his  mother,  her  living  and 
her  after-born  children.     Whether  it  is  an  active  trust,  cre^ 
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ated  for  the  preservation  of  the  estate  during  the  life  of  the 
mother,  for  herself,  her  living  and  her  after-born  children, 
the  legal  title  to  which  vested  in  the  trustee,  continuing  until 
the  trusts  were  executed,  under  the  statute  (Code  of  1876, 
§  2186) ;  or  whether  it  is  a  passive  trust,  which,  by  operation 
of  the  preceding  section,  clothed  the  cestui  que  trust  with  the 
legal  as  well  as  the  equitable  estate,  is  not  a  question  of 
practical  importance.  On  the  death  of  the  mother,  in  any 
event,  the  estate  of  the  trustee  terminated.  All  the  purposes 
of  the  trust  were  then  accomplished,  and  every  person  enti- 
tled to  take  as  a  cestui  que  trust  must  then  have  been  in  be- 
ing. An  extension,  or  enlargement,  of  the  estate  of  the  trus- 
tee beyond  the  life  of  the  mother,  intercepting  the  vesting  of 
a  fee-simple,  legal  estate  in  the  cestui  que  trust,  would  be 
without  an  object,  and  of  detriment  to  them.  The  preserva- 
tion of  the  legal  estate,  until  they  who  were  entitled  to  take 
as  after-born  children  could  be  ascertained,  is  the  character- 
istic of  the  trust,  distinguishing  it,  if  it  is  distinguishable, 
from  a  naked,  dry,  or  passive  trust,  whic'i  the  statute  divests 
and  removes  as  an  obstacle  to  the  union  in  the  cestui  que  trust 
of  the  legal  and  equitable  estate.  On  the  death  of  the 
mother,  these  are  ascertained,  and  the  estate  of  the  trustee 
terminates  from  its  very  nature  and  purposes. — Comby  v. 
McMichael,  19  Ala.  747. 

The  general  rule,  insisted  on  by  appellant,  may  be  con- 
ceded, that  at  law  the  trustee,  clothed  with  the  legal  title, 
unless  restrained  by  the  terms  of  the  trust,  may  convey,  as- 
sign, or  incumber  the  trust  estate ;  and  if  the  cestui  que  trust 
is  injured,  he  must  resort  to  a  court  of  equity  for  relief. — 
Huckabee  v.  Billingsley,  16  Ala.  414.  The  rule  can  have  no 
application  to  this  case,  in  which  the  sale  and  conveyance 
was  made  by  the  trustee  after  the  expiration  of  his  estate, 
and  when  the  legal  and  equitable  estate  had  united  in  the 
cestuis  que  trust.  The  estate  vesting  in  him  as  one  of  the 
cestuis  que  ti'ust,  passed  to  his  grantee,  but  his  conveyance 
was  inoperative  to  pass  the  estate  of  the  other  children  who 
did  not  join  in  executing  it. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 
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McMullen  v.  Lockard. 

Attachment  and  Garnishment. 

1.  Attachment  and  (jarninhment  against  wife's  separate  estate;  contest  with  Irans- 
ferree  of  debt  attached. — The  wife's  statutory  separate  estate  can  uot  be  reached 
by  attachment  or  garnishment ;  and  when  an  attaching  creditor  of  the  husband 
seeks  to  reach  and  subject,  by  garnishment,  a  debt  due  by  promissory  uot© 
payable  to  the  husband,  but  given  for  the  purchase-money  of  personal  prop- 
erty belonging  to  the  wile's  statutory  estate,  he  can  not  be  heard,  in  a  contest 
with  a  transferree  of  the  note,  to  insist  that  the  transfer  was  inefl'ectual  to  pass 
the  wife's  interest. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  W.  C.  McIver,  an  attorney  of  the 
court,  selected  by  the  parties  on  account  of  the  incompetency 
of  the  presiding  judge,  Hon.  James  E.  Cobb,  who  had  been 
of  counsel  in  the  cause. 

This  action  was  commenced  by  original  attachment,  sued 
out  by  P.  S.  Lockard,  against  John  McMullen  and  Carrie 
McMullen,  who  were  husband  and  wife,  but  they  are  nowhere 
so  described  in  any  of  the  proceedings  in  the  original  cause, 
so  far  as  those  proceedings  are  shown  by  the  transcript. 
The  affidavit  for  the  attachment,  and  the  attachment  itself, 
are  not  set  out ;  but  the  bill  of  exceptions  states,  that  the 
attachment  was  returnable  to  the  Circuit  Court,  on  the  first 
Monday  in  March,  1874,  and  was  levied  only  by  service  of  a 
garnishment  on  E..  D.  Cox,  on  the  2d  September,  1873.  The 
garnishee  appeared  at  the  March  term,  1876(?),  and  answered: 
"  He  owes  a  note,  made  payable  to  John  McMullen,  for  $150, 
due  December  1st,  1873,  according  to  his  best  recollection. 
Said  note  was  given  for  a  piano,  which  belonged  to  the  wife 
of  said  John  McMullen.  About  the  1st  September,  1873, 
before  the  service  of  the  garnishment  in  this  case,  he  was 
notified  by  George  W.  Campbell  that  the  note  was  in  his 
posbossion,  having  been  sent  from  Texas  for  a  new  note  to 
be  given,  payable  to  Thomas  McMullen,  who  claimed  said 
note  as  his  own,  having  come  possessed  of  the  same.  On 
the  same  day,  in  the  evening,  or  the  next  day,  the  writ  of 
garnishment  in  this  case  was  served  ;  and  he  did  not  give 
the  new  note  as  requested,  having  been  served  with  the  gar- 
nishment, and  as  he  thought  the  note  was  to  go  to  Mr.  Lock- 
ard. At  the  time  the  note  was  made,  he  (Cox)  said,  he  *  did 
not  want  his  note  made  like  merchandise;'  and  John  McMul- 
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len  remarked,  *  that  the  note  would  be  left  here  with  P.  S. 
Lockard,  and  he  could  find  it  here.'  He  (Cox)  was  to  pay 
$50,  if  convenient,  in  April,  1873,  which  was  to  be  sent  to 
John  McMullen,  in  Texas;  and  if  this  was  not  done,  then 
the  note  was  to  go  to  Lockard." 

A  notice  having  been  issued  to  Thomas  McMullen,  as  the 
transferree  or  claimant  of  the  debt  admitted  by  the  gar- 
nishee, lie  appeared,  and  an  issue  was  thereupon  made  up 
between  him  and  the  plaintifi'  in  attachment;  the  claimant 
asserting  "  that  said  promissory  note  was  transferred  to  him, 
for  valuable  consideration,  before  the  service  of  the  garnish- 
ment in  this  case,  and  he  is  the  lawful  holder  thereof ;"  while 
the  attaching  plaintiff  "  took  issue  on  the  facts  stated  in  said 
clain»,  and  denied  that  the  claimant  is  the  owner  of  said 
note."  On  the  trial  of  this  issue,  as  the  bill  of  exceptions 
shows,  the  note  in  controversy  was  not  produced  ;  but  its  con- 
tents and  loss  were  proved  by  the  affidavit  of  an  attorney, 
with  whom  the  claimant  had  left  it  for  collection.  Lockard, 
the  plaintiff  in  attachment,  "  testified,  that  he  drew  the  said 
note ;  that  no  one  was  present  at  the  time,  but  himself.  Cox 
(the  maker),  and  John  McMullen  ;  that  he  understood  the 
note  was  to  be  turned  over  to  him  ;  that  at  the  time  the  note 
was  sent  on  from  Texas,  for  a  new  note  payable  to  the  claim- 
ant, as  stated  by  the  garnishee,  there  was  no  transfer  on  it 
to  Thomas  N.  McMullen,  signed  by  John  McMullen  and 
wife.  He  stated,  also,  on  cross-examination,  that  he  knew 
when  the  note  was  executed  that  it  was  given  for  the  sepa- 
rate property  of  Carrie  McMullen,  having  been  given  for  a 
piano  belonging  to  her  separate  estate."  He  read  in  evi- 
dence, also,  a  letter  to  himself,  written  by  said  Thomas  Mc- 
Mullen, the  claimant ;  which  was  dated  at  Waco,  Texas,  Oc- 
tober 14th,  1873,  and  in  which  the  writer  spoke  of  the  note 
having  been  transferred  to  him,  in  consideration  of  necessary 
provisions  and  supplies  which  he  had  furnished  to  said  John 
McMullen  (his  brother)  and  his  family,  who  were  sick  and  in 
destitute  circumstances  ;  deprecated  any  litigation  about  the 
matter,  and  proposed  to  spend  the  amount  of  the  note  in 
helping  his  brother  to  make  a  crop  the  ensuing  year,  and  to 
allow  Lockard's  debt  to  be  first  paid  out  of  the  crop,  if  he 
would  consent  to  settle  the  matter  in  this  way,  "  and  not  dis- 
turb the  note." 

The  plaintiff  having  here  closed,  the  claimant  offered  in 
evidence  the  depositions  of  himself,  of  said  John  McMullen 
and  his  wife,  and  of  Daniel  McMullen,  taken  on  interrogato- 
ries and  cross-interrogatories.  Daniel  McMullen  thus  testi- 
fied :  "  The  note  mentioned  was  given  by  Cox  to  defendants, 
for  a  piano  ;  and  when  defendants  went  to  Texas,  in  January, 
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1873,  according  to  my  best  recollection,  it  was  left  in  my  pos- 
session.    I  afterwards  sent  it  to  Thomas  N.  McMullen,  at 
Waco,  Texas.     All  that  I  know,  in  reference  to  the  owner- 
ship of  the  note,  is,  that  it  was  handed  to  me  by  said  John 
McMullen,  the  day  before  he  left  for  Texas ;  saying,   that 
Cox  had  agreed  to  pay  $50  on  it  by  the  first  day  of  May  that 
year,  provided  a  certain  suit,"  in  which  he  was  liable   as 
surety  for  one  of  the  parties,  was  not  decided  adversely  to 
his  principal.     The  material  part  of  the  claimant's  testimony 
was  in  these  words  ;     "  The  said  note  was  payable  to  John 
McMullen.     I  was  in  possession  of  it.     It  was  transferred  to 
me  by  John  and  Carrie  McMullen,  by  their  indorsement,  and 
I  became  the  bona  fide  owner,  for  valuable  consideration — its 
full  value  in  money — at  the  instance  and  request  of  the^said 
Carrie  and  John.     They  were  out  of   money,   and   needed 
money  badly ;  and  I  cashed  the  note  for  them,  for  the  pur- 
pose of  helping  them  along.     *     *     *     It   was   transferred 
to  me  by  said  Carrie  and  John,  by  their  written  indorsement, 
and  was  delivered  to  me ;  do   not   remember   the   date.     It 
Avas  so  indorsed  before  it  was  sent  back  to  Alabama  by  me, 
for  collection.     The  negotiation  for  said  note  was  made  by 
me  with  both  said  Carrie  and  John :  it  was  one  transaction, 
and  with  both  of  them  together."     John  McMullen  testified, 
among  other  things,  as  follows  :     "  The  note  was  given  for 
part  payment  of  a  piano,  which  I  sold  to  ('ox  tor  $200.     He 
paid  me  $')0  in  cash,  and  executed  his  said  note  for  $150 ; 
and  he  promised  to  pay  $50  on  the  note  in  three  weeks,  if  he 
did  not  have  certain  security  money  to  pay.     The  piano  was 
the  property  of  my  wife,  Carrie  McMullen,  whom  I  married 
in  Dale  county,  Alabama,  in  1864.     Cox  knew  that  the  piano 
belonged  to  her ;  it  was  at  his  house,  and  had  been  rented 
to  him   for  a  year  previous.     P.  S  Lockard  also  knew  the 
fact.     He  was  requested  to  draw  up  the  note,  because  he 
wrote  a  better  hand  than  any  one  present.     I  told  him,   in 
the  presence  of  Cox,  to  draw  the  note  payable  to  Carrie  Mc- 
Mullen, as  the  piaoo  was  her  property.     He  stepped  into 
his  store,  and  wrote  the  note ;  and  when  he  read  it,  I  asked, 
why  he  did  not  make  it  payable  to  Carrie ;  but  all  present 
concurred  in  the  expression,  that  it  made  no  difference."     In 
reference  to  the  transfer  of  the  note  to  the  claimant,  said 
John  McMullen  and  his  wife  testified  to  the  same  facts  in 
substance — that  during  the  summer  of  1873,  their  crop  hav- 
ing failed,  and  they  being  sick  and  destitute,  Thomas  McMul- 
len assisted  them,  and  furnished  them  with  necessaries  equal 
in  value  to  the  amount  due  on  the  note ;  that  in  compensa- 
tion or  payment  for  these  things   Mrs.  McMullen   suggested 
to  her  husband  that  they  should  transfer  the  note  on  Cox  to 
Votj.  liXiv. 
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him,  and  they  agreed  to  do  so ;  that  Thomas  McMuUen  sent 
back  to  Alabama,  at  their  suggestion,  for  the  note,  and  when 
he  received  it,  and  brought  it  to  them,  they  transferred  it  to 
him  by  their  indorsement  in  writing,  but  without  attesting 
witnesses ;  and  that  afterwards, — at  what  time  is  not  stated, — 
he  brought  it  back  to  them,  for  a  new  indorsement  in  the 
presence  of  witnesses. 

"  This  was  all  the  evidence ;  and  tbe  court  thereupon 
charged  the  jury,  that  if  they  believed  the  note  in  contro- 
versy was  a  part  of  the  statutory  separate  estate  of  Mrs.  Car- 
rie McMullen,  and  that  it  was  not  transferred  to  the  claimant 
by  writing,  signed  by  her  and  her  husband  in  the  presence 
of  two  witnesses,  or  acknowledged  before  a  proper  officer, 
before  the  levy  of  the  plaintiff's  attachment,  they  must  find 
for  the  plaintiff."  The  claimant  excepted  to  this  charge,  and 
requested  the  following  charge,  which  was  in  writing  :  "  If 
the  plaintiff  knew,  at  the  time  of  the  alleged  transfer  of  the 
note  by  John  McMullen  to  him,  that  said  note  was  the  sep- 
arate property  of  said  Mc Mullen's  wife,  the  wife  was  not 
bound  by  said  transfer,  and  could  afterwards  assert  her  rights 
to  it ;  and  a  legal  transfer  of  the  same,  by  herself  and  her 
husband,  would  convey  the  legal  title  to  it."  The  court  re- 
fused this  charge,  and  the  claimant  excepted  to  its  refusal. 
The  charge  given,  and  the  refusal  of  the  charge  asked,  are 
now  assigned  as  error. 

S.  B.  Paine,  for  appellant. 

Abercrombie,  Graham  <fe  Bilbro,  contra. 

STONE,  J. — The  charge  to  the  jury  in  this  case  puts  Lock- 
ard  in  a  category,  which  denies  to  him  the  right  to  condemn 
the  note  of  Cox  in  the  attachment  suit.  The  statutory  sep- 
arate estate  of  Mrs.  McMullen  could  not  be  reached  by 
attachment,  whether  levied  on  property  or  by  garnishment. 
Cauly  V.  Blue,  62  Ala.  77;  Saunders  v."  Garrett,  33  Ala.  454. 
But  the  present  suit  is  between  the  attaching  creditor,  and 
the  alleged  transferree ;  in  which,  the  fact  and  bona  fides  of 
the  transfer  before  service  of  the  garnishment,  can  alone  be 
put  in  issue  and  tried. — Code  of  1876,  §§  3302  et  seq.  ;  Roiv- 
land  V.  Plummer,  50  Ala.  182. 

The  legal  title  to  the  note,  according  to  the  evidence,  was 
in  John  McMullen,  the  husband,  although  the  consideration 
on  which  it  was  given  was  the  statutory  estate  of  the  wife. 
The  testimony  tends  to  show  that,  with  the  concurrence  and 
approbation  of  the  wife — in  fact,  with  her  participation — this 
note,  for  full  value,  was  traded  and  transferred  to  Thomas  N. 
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McMullen,  the  claimant,  before  the  garnishment  was  served. 
The  attachment  suit  and  levy  seek  to  condemn  this  debt,  as 
the  property  of  John  McMullen.  If  it  was  not  his  property, 
but  belonged  to  the  statutory  estate  of  the  wife,  then  it  was 
not  the  subject  of  garnishment,  in  this,  or  any  other  suit 
against  the  husband. — Saunders  v.  Garrett,  supra.  Proceed- 
ing, as  Lockard  must,  and  does,  to  condemn  this  note  as  the 
property  of  the  husband,  and  not  of  the  wife,  he  thereby  dis- 
arms himself  of  all  power  of  disputing  the  right  of  the  hus- 
band to  sell  and  transfer  it,  on  the  ground  that  it  is  of  the 
statutory  separate  estate  of  the  wife.  The  note  can  not  be 
the  property  of  the  husband,  liable  to  his  debts,  and,  at  the 
same  time,  the  property  of  the  wife,  not  subject  to  tiie  hus- 
band's power  of  disposition.  The  two  positions  are  irrecon- 
cilably repugnant.  So,  we  hold  that,  in  attaching  this  note 
as  the  property  of  John  McMullen,  Lockard  estopped  him- 
self from  denying  John  McMullen's  power  to  dispose  of  it. 
In  other  words,  he  can  not  claim  to  have  acquired  title  under 
the  husband,  and  defend  his  possession  or  grasp  under  the 
title  of  the  wife. 

Reversed  and  remanded. 


Vaugliau  V.  Marable. 

BiU  in  Equity  for  Cancellation  of  Mortgage,  and  Injunction  of 
Sale  under  Poioer ;  Cross-Bill  for  Foreclosure. 

1.  Injunction  of  sale  under  power  of  sale  in  mortgage. — A  court  of  equity  has 
undoubted  jurisdiction  to  restniin,  by  injunction,  the  execution  of  a  power  of 
sale  in  a  mortgage,  or  deed  of  trust ;  but  this  jurisdiction  is  exercised  with 
great  care  and  caution,  and  only  when  it  is  made  to  appear,  by  clear  and  pre- 
cise allegations  of  distinct  ijicts,  that,  by  reason  of  fraud,  or  want  or  illegality 
of  consideration,  the  collection  of  the  debt  is  against  good  conscience,  and  the 
sale  would  work  irreparable  injury. 

2.  Comeyance  of  wife's  sialutory  separate  estate. — Lands,  belonging  to  the 
statutory  separate  estate  of  a  married  woman,  can  ouly  be  conveyed  by  the  deed 
of  husband  and  wife,  attested  by  two  witnesses,  or  acknowledged  and  certified 
before  and  by  some  ofl&cer  having  authority  to  take  and  certify  such  acknowl- 
edgment. 

3.  Entry  by  owner,  vpnn  lands  illegally  sold  and  conveyed;  consideration" of 
deed  or  mortgage. — When  lands,  belonging  to  the  statutory  separate  estate  of  a 
married  woman,  have  been  sold  and  conveyed  by  her  husband  only,  or  by  a 
conveyance  which  was  inoperative  to  pass'ber  estate,  she  may  at  any  time 
peaceably  enter  into  the  possession,  by  herself  or  her  agent,  whenever  she  can 
do  80  ;  and  having  regained  the  possession  peaceably,  and  then  sold  and  con- 
veyed to  a  third  person,  who  sold  and  conveyed  by  quit-claira  to  the  original 
purchaser,  putting  him  i;i  possession,  and  taking  a  mortgage  on  the  land   to 
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secure  the  payment  of  the  purchafie-money,  the  mortgage  is  supported   by  a 
valid  and  adequate  consideration. 

4.  Mdinknance;  what  constitutes. — Maintenance  is  the  officious  intermed- 
dling, bj'  a  third  person,  with  a  suit  which  in  no  wise  concerns  him,  and  in 
which  he  has  no  interest  ;  but  it  depends  upon  the  question  of  intention  and 
good  faith,  and  not  on  the  correctness  of  the  party's  opinion  as  to  his  interest 
in  the  suit :  if  he  honestly  believes  that  he  has  an  interest,  though  in  fact  he 
has  none,  he  may  lawfully  contract  in  reference  to  it. 

5.  Foreclosure  of  mortgage  in  equity.  —  A.  mortgagee  may  come  into  equity 
to  foreclose  his  mortguge,  although  it  contains  a  power  of  sale  ;  or  he  may  file 
a  cross-bill  to  foreclose,  when  tbe  original  bill  seeks  an  injuuctiou  and  can- 
cellation. 

Appeal  from  the  Chancery  Court  of  Tallapoosa. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  (  riginal  bill  in  this  case  was  filed  on  the  12th  May, 
1875,  by  Champion  Marable,  against  James  Vaughan  and  the 
administrators  of  the  estate  of  Ichabod  Phillips,  deceased  ; 
and  sought  to  restrain  by  injunction  the  sale  of  certain  lands, 
under  a  power  of  sale  contained  in  a  mortgage,  which  the 
complainant  had  executed  to  said  Vaughan,  and  to  have  the 
mortgage  declared  void  and  cancelled,  on  the  ground  of  main- 
tenance, fraud,  want  of  consideration,  and  illegality  of  con- 
sideration. 

The  mortgage,  in  which  the  complainant's  wife  joined  with 
her  husband,  was  dated  the  '23d  February,  1871,  and  pur- 
ported on  its  face  to  be  given  "  to  secure  the  said  James 
Yaughan,  in  the  prompt  and  full  payment  of  a  promissory 
note  for  the  sum  of  $400,  executed  by  Champion  Marable 
and  George  T.  Craddock,  to  said  .lames  Vaughan  aud  Ichabod 
Phillips,  on  the  7tli  day  of  April,  1870,  and  payable  on  the 
25th  December,  1870,  with  interest  from  date  ;  and  also  to 
secure  the  said  James  Vaughan  in  the  full  payment  of  cer- 
tain costs,  charges,  and  expenses,  which  may  accrue  upon  a 
certain  litigation  hereafter  more  especially  set  forth  in  this 
mortgage  ;"  afterwards  more  particularly  described,  thus  : 
"  Whereas,  the  said  James  Vaughan  and  Ichabod  Phillips, 
deceased,  became  the  purchasers  of  said  aforegranted  lands, 
from  Mrs.  Sarah  Smith,  in  the  sum  of  $400,  evidenced  by 
their  promissory  note  made  the  31st  day  of  December,  1869, 
and  due  and  payable  on  the  1st  day  of  January,  1871 ;  and 
whereas,  the  said  C.  Marable,  prior  to  said  sale  to  Vaughan 
&  Phillips,  claimed  one  undivided  half  interest  in  said 
lands,  by  purchase  from  said  Mrs.  Sarah  Smith  ;  and  where- 
as, the  said  Marable,  since  the  purchase  of  said  lands  by 
said  Vaughan  &  Phillips,  has  purchased  of  them  their  inter- 
est in  and  to  said  lands,  for  which  he  and  said  George  T. 
Craddock  gave  their  said  note,  which  is  set  out  and  secured 
in  the  first  part  of  this  mortgage ;  and  the  said  Marable  be- 
ing desirous  of  litigating  with  one  Allen  Thomas,  the  trans- 
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ferree  of  said  note  executed  by  Vaughan  &  Phillips  to  Mrs. 
Sarah  Smith,  his  claim  or  right  as  transferree  to  recover  on 
said  note ;  which  said  litigation,  and  all  costs  and  damages, 
though  done  in  the  name  of  said  Vaughan,  shall  be  done  at 
the  expense  of  the  said  Marable:  Now,  if  the  said  Marabie 
shall  successfully  defend  the  said  note  now  in  the  hands  of 
said  Allen  Thomas,  and  save  the  said  Vaughan  harmless 
from  all  costs  and  damages  which  may  result  to  him  (Vaughan) 
by  reason  of  said  litigation,  or,  in  the  event  a  judgment 
shall  be  recovered  on  said  note  in  the  Circuit  Court  of  Tal- 
lapoosa county,  shall,  within  thirty  days  after  the  adjourn- 
ment of  said  court,  pay  off  and  discharge  said  judgment,  and 
all  costs  and  damages  ;  then,  and  in  that  event,  this  mort- 
gage to  be  null  and  void,  and  the  same  shall  be  satisfied  by 
the  said  Vaughan,  and  the  note  executed  to  him  by  said 
Marable  and  Craddock,  which  is  secured  liy  this  mortgage, 
shall  be  returned  to  said  Marable,"  &c. ;  but,  in  the  event 
Marable  failed  to  defend  the  suit,  or  to  pay  off  any  judgment 
that  might  be  rendered  .in  it  against  Vaughan,  within  thirty 
days  alter  the  adjournment  of  the  court,  then  the  mortgagee 
was  authorized  to  take  possession  of  the  land,  and  to  sell 
after  ten  days'  notice. 

The  facts  alleged  in  the  bill,  on  which  the  complainant 
asked  equitable  relief  agaiust  this  mortgage,  were  these : 
On  the  1st  April,  1867,  he  bought  at  sheriff's  sale,  under 
execution  against  one  W.  M.  A.  Mitchell,  an  undivided  half 
interest  in  said  lands,  on  which  a  saw-  and  grist-mill  was  sit- 
uated, and  received  the  sheriff's  deed  ;  and  he  went  into 
possession  of  the  property  under  his  purchase,  and  continued 
in  tlie  peaceable  possession  thereof  until  on  or  about  the  31st 
December,  18(59,  when  said  Vaughan  and  Phillips,  having 
purchased  the  property  from  Mrs.  Sarah  Smith,  ''jointly 
took  forcible  possession  of  the  entirety  of  said  mills,  together 
with  the  fixtures,  and  a  quantity  of  lumber  which  was  in  the 
yard."  Vaughan  and  Phillips  continued  in  possession  of  the 
lands  and  mill  until  the  7th  April,  1870,  when  they  sold  and 
conveyed  the  entire  property  to  complainant,  who  paid  them 
$400  in  cash,  and  gave  them  his  note  for  $400,  with  Craddock 
as  his  surety,  which  is  the  note  secured  by  the  mortgage ; 
and  the  bill  alleged  that  "  he  was  forced  to  make  this  trade, 
to  get  his  right  to  tlie  one  undivided  half  interest  in  said 
property,  which  said  Vaughan  and  Phillips  had  forcibly  taken 
from  him."  At  the  time  this  contract  was  made,  it  was 
agreed  between  complainant  and  said  Vaughan  and  Phillips, 
"  that  he  should  have  the  privilege  of  litigating  with  said 
Sarah  Smith  and  the  heirs  of  her  deceased  husband,  Simeon 
L.  Smith,  the  collection  of  the  note  made  by  Vaughan  and 
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Phillips,  payable  to  her  or  bearer  ;"  and  on  the  23d  January, 
1871,  suit  having  been  brought  on  said  note  by  one  Thomas, 
the  said  mortgage  was  executed,  containing  the  stipulations 
above  shown,  which  the  complainant  insisted  was  illegal, 
champertous,  and  void.  The  bill  alleged,  also,  that  Vaughan 
had  violated  the  stipulations  of  the  contract  on  his  part,  by 
paying  off  a  judgment  which  had  been  rendered  against  him 
in  the  suit  on  the  note,  amounting  to  $400  or  more,  without 
allowing  complainant  an  opportunity  to  carry  the  case  to  the 
Supreme  Court  by  appeal,  where,  as  he  was  advised  by  coun- 
sel, he  could  have  reversed  the  judgment;  also,  that  said 
Vaughan  and  Phillips  "  practiced  a  fraud  on  him,  by  pur- 
chasing the  entii'ety  of  said  property  from  said  Sarah  Smith, 
when  they  well  knew  at  the  time  that  he  was  the  owner  of  an 
undivided  half  interest  therein,  and  was  in  the  possession  of 
the  same." 

Vaughan  alone  defended  the  suit,  a  decree  pro  con/esso 
having  been  entered  against  the  personal  representatives  of 
Phillips.  He  admitted  the  execution  and  contents  of  the 
deed,  notes,  and  mortgage,  as  shown  by  the  exhibits  to  the 
bill ;  but  denied  that  there  was  any  fraud,  imposition,  or  ille- 
gality of  consideration,  in  any  of  tlie  transactions  with  com- 
plainant. Denied,  also,  that  complainant  acquired  any  in- 
terest in  the  lands  by  his  purchase  at  the  execution  sale 
against  Mitchell,  and  that  he  was  in  possession  of  any  part 
of  the  lands,  or  of  any  interest  therein,  at  the  time  Vaughan 
and  Phillips  sold  and  conveyed  to  him.  As  to  these  matters, 
he  alleged  that  said  Mitchell  claimed  an  interest  in  the  lands 
under  a  conveyance  from  said  Simeon  L.  Smith,  since  de- 
ceased, which,  if  Mrs.  Sarah  Smith,  his  wife,  joined  in  it, 
was  nevertheless  inoperative  to  convey  any  interest  in  the 
lands,  because  it  was  not  attested  by  two  subscribing  wit- 
nesses, nor  acknowledged  and  certified  as  required  by  law, 
and  the  lands  belonged  to  the  statutory  separate  estate  of 
Mrs.  Stnith  ;  and  that  Mrs.  Smith,  after  the  death  of  her 
husband,  was  in  the  peaceable  possession  of  the  lands  when 
she  sold  and  conveyed  to  Vaughan  and  Phillips.  He  alleged, 
also,  that  the  mortgage  was  no  part  of  the  original  contract 
between  complainant  and  Vaughan  and  Phillips,  for  the  sale 
and  purchase  of  the  lands,  but  was  executed  subsequently, 
as  shown  by  its  date,  to  secure  the  payment  of  the  complain- 
ant's note,  and  to  enable  him  to  litigate  with  Thomas  the 
suit  against  Vaughan  on  the  other  note.  He  admitted  that 
he  had  paid  the  judgment  rendered  against  him  in  that  suit, 
after  the  expiration  of  thirty  days,  and  insisted  that  the 
mortgage  gave  him  the  right  to  do  so;  and  also  admitted 
that  he  was  proceeding  to  foreclose  the  mortgage  by  a  sale 
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under  the  power  therein  contained.  He  demurred  to  the 
bill,  for  want  of  equity,  and  afterwards  moved  to  dissolve 
the  injunction,  as  well  for  want  of  equity  in  the  bill,  as  on 
the  denials  of  the  answer.  The  chancellor  overruled  the 
demurrer  and  thft  motion,  bat  gave  the  respondent  leave  to 
file  a  cross-bill;  and  a  cross-bill  was  afterwards  filed  by 
Vaughan,  asking  a  foreclosure  of  the  mortgage. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  for  the  complainant ;  holding  the  mort- 
gage to  be  champertous,  contrary  to  public  policy,  illegal  and 
void,  and  ordering  its  cancellation ;  and  he  dismissed  the 
cross-bill.  The  decree  on  the  original  bill,  and  the  dismissal 
of  the  cross-bill,  are  now  assigned  as  error. 

D.  Clopton,  for  appellant. — 1.  There  is  nothing  champer- 
tous, or  tainted  with  maintenance,  in  the  contract  shown  by 
the  mortgage.  To  constitute  maintenance,  the  intermeddling 
must  be  officious  and  unlawful — must  be  "  in  a  suit  that  in 
no  way  belongs  to  one,  to  the  disturbance,  or  hindrance  of 
common  right." — Thompson  v.  Marshall,  26  Ala.  512;  3IcCall 
V.  Capehart  dt  Harbin,  20  Ala.  512-26.  The  question  is  one 
of  honest  belief  and  intention,  and  not  whether  Marable 
could  or  could  not  successfully  defend  the  suit  against 
Yaughan,  on  the  law  and  the  facts.  If  the  contract  were 
champertous,  Marable  could  not  ask  relief  against  it ;  since, 
where  parties  are  in  pari  delicto,  the  courts  will  not  interfere 
between  them. — Black  dt  AJanning  v.  Oliver,  1  Ala.  449.  For 
this  reason,  the  injunction  ought  not  to  have  been  made  per- 
petual.—  Tracy  v.  Talmadge,  15  N.  Y.  162,  181.  Moreover, 
the  mortgage  was  upon  two  distinct  considei'ations ;  and 
even  if  one  of  them  be  held  champertous  and  illegal,  this 
would  not  affect  the  validity  of  the  mortgage  as  a  security 
for  Marable's  note.  Where  a  contract  contains  independent 
and  severable  stipulations,  and  a  part  be  rejected  as  illegal, 
the  legal  part  shall  stand  and  be  enforced. —  Carlefon  v.  Woods, 
28  N.  H.  290 ;  Mohinson  v.  Green,  3  Mete.  Mass.  159 ;  Curtis 
V.  Leavift,  15  N.  Y.  96 ;  Anderson  v.  Books,  8  Ala.  704-19. 
For  this  reason,  if  no  other,  the  cross-bill  should  have  been 
sustained,  and  the  mortgage  foreclosed. 

W.  D.  Bulger,  contra. — The  depositions  of  the  complain- 
ant and  Norris,  and  the  exhibits,  show  that  Marable  owned 
an  undivided  half  interest  in  the  lands  when  Vaughan  and 
Phillips  sold  to  him,  and  that  they  forcibly  ejected  him  when 
they  bought  from  Mrs.  Smith,  and  were  trespassers  when 
they  sold  to  him.  These  facts  being  proved,  the  note  secured 
by  the  mortgage  was  without  consideration,  being  given  for 

Vol.  lxiv. 


18790  OF  ALABAMA.  65 

[Vaughan  v.  Marable.] 

Marable's  own  property,  which  they  ought  to  have  surren- 
dered to  him  without  compensation  or  reward. — 3IcCall  v. 
Capehart  d  Harbin,  20  Ala.  521 ;  McCaleh  v.  Price,  12  Ala.  753. 
The  maker  of  a  note  may  set  up  the  want  of  consideration, 
though  he  executed  it  with  full  knowledge  of  the  facts. — Holt 
V.  Robinson,  21  Ala.  106.  The  mortgage  itself  sets  out  the 
champertous  contract,  on  which  it  is  based. — Hdloivay  v. 
Lowe,  7  Porter,  488  ;  Wheeler  v.  Pounds,  24  Ala.  472  ;  5  Johns. 
Ch.  144. 

BKICKELL,  C.  J. — Courts  of  equity  will  interfere  by 
injunction  to  restrain  the  execution  of  a  power  of  sale  in  a 
mortgage  or  deed  of  trust.  The  jurisdiction  is,  however, 
exercised  with  great  care  and  caution,  and  only  when  by 
clear,  precise  allegations  of  distinct  facts,  it  is  made  to  appear 
that,  by  reason  of  fraud,  or  want  or  illegality  of  considera- 
tion, the  collection  of  the  debt  is  against  good  conscience, 
and  the  sale  would  work  irreparable  injury. — 2  Jones  Mort. 
§§  1804-07 ;  High  on  Inj.  §§  309-12. 

The  mortgage,  in  the  present  case,  is  framed  and  intended 
to  secure  a  pre-existing  debt,  due  by  promissory  note  made 
by  the  mortgagor,  and  the  performance  of  a  contemporane- 
ous agreement  by  which  the  mortgagor  assumed  to  defend  a 
suit  commenced  by  one  Thomas  against  the  mortgagee,  and 
to  pay  and  satisfy  any  judgment  which  might  be  rendered 
therein  against  the  mortgagee.  The  validity  of  the  promis- 
sorj  note  is  assailed,  because  of  duress  and  fraud  in  obtain- 
ing it,  and  for  want  of  consideration.  The  consideration  was 
the  purchase-money  of  lands,  which  the  payee  had  bargained 
and  sold,  and  by  quit-claim  conveyed  to  the  mortgagor.  The 
facts  are,  in  substance,  that  the  lands  were  the  statutory 
separate  estate  of  a  married  woman,  Mrs.  Smith,  from  whom 
and  her  husband  one  Mitchell  had  purchased,  or  asserted 
he  had  purchased,  an  undivided  half  interest  therein.  Un- 
der such  claim,  he  was  in  possession ;  and  an  execution, 
issuing  on  a  judgment  against  him,  was  levied  on  the  lands, 
and  a  sale  made  by  the  sheriff,  at  which  the  mortgagor  be- 
came the  purchaser,  entering  into  possession.  There  is  some 
doubt  whether  the  conveyance  to  Mitchell  was  executed  by 
the  wife,  or  by  her  authority.  It  is  produced ;  purports  to 
bear  her  signature  ;  is  attested  by  but  one  witness,  and  not 
acknowledged  before  any  officer  having  authority  to  take  and 
certify  her.  acknowledgment.  The  mortgagor  remained  in 
possession  for  some  time,  claiming  only  an  undivided  half 
interest,  when  possession  was  taken  peaceably,  not  violently 
(as  is  alleged  in  the  bill),  by  a  son  of  Mrs.  Smith.  The  mort- 
gagor then  commenced  negotiations  for  a  purchase  of  the 
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lands  from  Mrs.  Smith,  who  had  become  discovert.  These 
negotiations  were  unsuccessful,  and  Mrs.  Smith  made  a  sale 
and  conveyance  of  the  lands  to  the  appellant  and  one  Phil- 
lips, who  subsequently  sold  and  conveyed  to  the  appellee, 
taking  the  promissory  note  secured  by  the  mortgage  for  the 
purchase-money. 

2-3.  If  it  could  be  admitted  that  the  conveyance  to  Mitchell 
was  signed  by  Mrs.  Smith,  it  is  apparent  that  it  is  invalid 
and  inoperative,  not  passing  her  estate.  The  statutory  sep- 
arate estate  of  a  married  woman,  in  lands,  can  not  be  con- 
veyed by  deed,  or  other  instrument,  unless  it  is  attested  by 
two  witnesses,  or  acknowledged  and  certified  by  some  one  of 
the  officers  havicg  authority  to  take  and  certify  her  acknowl- 
edgment. If,  under  a  conveyance  not  attested  or  acknowl- 
edged, possession  of  the  lands  is  taken,  the  possession  is 
wrongful.  Mitchell  had  no  interest  or  estate  in  the  lands, 
which  was  the  subject  of  levy  and  sale  under  execution  ;  and 
none  was  acquired  by  the  appellee,  by  his  purchase  at  the 
sale  by  the  sheriff.  Without  any  right  the  appellee  having 
entered  into  possession,  it  was  the  right  of  Mrs,  Smith  to 
enter,  by  herself  or  her  agents,  whenever  she  could,  peace- 
ably, without  force  or  violence.  Having  entered,  the  sale  and 
conveyance  to  the  appellant  was  rightful,  furnishing  to  the 
appellee  no  just  cause  of  complaint.  With  full  knowledge 
of  all  the  facts,  without  duress  or  fraud,  the  appellee  pur- 
chased from  the  appellant  and  Phillips,  entered  into  and  has 
remained  in  undisturbed  possession,  accepting  from  them  a 
quit-claim  conveyance.  Tliere  can  be  no  doubt  of  the  ade- 
quacy of  the  consideration  of  the  note.  Nor  is  there  any 
room  for  tlie  pretense  that  he  was  in  fact  purchasing  his  own 
property.  As  we  have  seen,  he  had  no  estate  in  the  lands — 
acquired  none  by  the  purchase  at  sheriff's  sale,  and  was  in 
effect,  while  in  possession,  a  trespasser. 

4  Contracts  for  the  maintenance  of  suits,  or  for  cham- 
perty, are  void.  A  mortgage,  given  as  a  security  for  the  per- 
formance of  such  a  contract,  being  founded  on  an  illegal  con- 
sideration, and  contravening  public  policy,  a  court  of  equity 
will  interfere  and  restrain  the  mortgagee  from  executing  a 
power  of  sale  it  may  contain. —  Gilbert  v.  H  Imes,  64  111.  5-18. 
Maintenance  is  defined  by  Blackstone,  as  "  an  officious  inter- 
meddling in  a  suit  that  no  way  belongs  to  one,  by  maintain- 
ing or  assisting  either  party,  with  money  or  otherwise,  to 
prosecute  or  defend  it." — 4  Black.  134.  In  Finden  v.  Parker, 
11  Mees.  k  Wels.  682,  Lord  Abinger  said :  "  The  law  of 
maintenance,  as  I  understand  it,  upon  the  modern  construc- 
tions, is  confined  to  cases  where  a  man  improperly,  and  for 
the  purpose  of  stirring  up  litigation  and  strife,  encourages 
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others  to  bring  actions,  or  to  make  defenses,  which  they  have 
no  right  to  make."  And  in  Thompson  v.  Marshall,  36  Ala.  512, 
it  is  said  :  "  The  gist  of  the  offense  is,  that  the  intermeddling 
is  unlaivful ;  that  it  is  officious,  and  in  a  suit  which  no  way 
belongs  to  the  iutermeddler."  The  offense  rests  in  intention, 
and  no  intermeddling  in  suits  is  regarded  as  officious,  and 
falling  within  it,  if  a  party,  under  an  honest,  though  mistaken 
belief,  that  he  has  an  interest,  interferes  for  its  protection, 
and  not  for  the  purpose  of  fomenting  litigation. — McCall  v. 
Capehart,  20  Ala.  526  ;  1  Story  on  Con.  §  579.  The  essential 
element  of  the  offense — the  intent  to  stir  up  strife,  the  offi- 
cious intermeddling  in  a  suit  in  which  there  was  not  an  hon- 
est belief  of  an  interest — is  absent  from  this  transaction. 
However  mistaken  he  may  have  been,  it  is  certain  the  appel- 
lee was  under  the  honest  belief  that  he,  by  his  purchase  at 
sheriff's  sale,  had  acquired  an  undivided  half  interest  in  the 
lands,  and  that,  of  consequence,  to  that  extent  there  was  a 
want  of  consideration  for  the  note  on  which  the  appellee 
was  sued  by  Thomas.  If,  on  that  ground,  successful  defense 
was  made  to  that  suit,  it  would  relieve  him  from  liability  on 
the  note  given  to  the  appellee  and  Phillips.  It  is  the  good 
faith  of  the  parties,  not  the  correctness  of  their  opinions, 
which  must  be  considered  in  determining  whether  their  con- 
tracts are  to  be  defeated  for  maintenance.  They  are  not  to 
be  defeated,  when  m  ide  between  persons  who  have  an  inter- 
est absolute,  certain,  or  contiDgent,  or  who  honestly  believe 
that  they  have  such  interest.  It  is  not  officious,  or  unlaivful, 
for  them  to  assist  in  the  prosecution  or  defense  of  suits  in- 
volving such  interest. — 2  Story's  Eq.  §  1048.  The  contract 
by  which  the  appellee  bound  himself  to  indemnify  the  ap- 
pellant against  the  costs  and  expenses  of  the  suit  by  Thomas 
against  him,  was  not  void  for  maintenance.  It  results  that 
there  is  not  shown  any  cause  for  enjoining  the  appellant  from 
executing  the  power  of  sale  in  the  mortgage. 

5.  A  mortgagee,  though  clothed  with  a  power  of  sale, 
may  proceed  in  equity  for  a  foreclosure  ;  and  there  are  many 
good  reasons  why  he  should  have  a  foreclosure  by  a  decree 
of  the  court,  rather  than  by  an  exercise  of  the  power. — 2 
Brick.  Dig.  259,  §  147.  The  mortgage  being  a  valid  security 
for  a  just  debt,  and  the  performance  of  a  legal  contract,  the 
cross-bill  should  not  have  been  dismissed,  but  a  decree  of 
foreclosure  ought  to  have  been  rendered. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  de- 
cree here  rendered  in  conformity  to  this  opinion. 
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Boykiii  V,  Pace's  Executor. 

Bill  of  Interpleader  by    Trustee,  against  Claimants  of  Trust 

Funds. 

1.  Trust  construed,  as  evidenced  by  receipt  of  trustee ;  admissibility  of  parol 
evid'Yice  to  vary.  —A  writiu<;  signeil  by  T  M.  P.,  iu  these  words:  "Received  of 
6.  P.,  Heuior,  jJWU  iu  gold,  valued  at  Sl.UOO  iu  currency,  in  trust  for  S  P., 
minor,  my  brothers.  P.'s  only  living  child,  to  be  kept  and  used  for  his  benefit, 
to  the  best  .  f  my  ability,  until  he  becomes  of  age,  or  marries," — evidences  a 
trust  created  by  the  donor,  and  accepted  by  the  maker  as  trustee,  by  which 
the  sum  of  money  specified,  with  its  gains  and  accretions  under  the  manage- 
ment of  the  trustee,  is  vested  absolutely  iu  the  beneficiary;  and  on  his  death 
before  attaining  his  majority,  never  having  married,  a  contest  arising  between 
the  sole  distributee  of  his  estate  and  the  personal  representative  of  the  deceased 
donor,  parol  evidence  can  not  be  received  to  show  that  the  donor  intended,  ia 
that  contingeDcy,  that  the  property  sbonld  revert  to  him,  or  to  bis  estate. 

Appeal  from  the  Chancery  Court  of  Macon. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  19th  May, 
187y,  by  Thomas  M.  Pace,  against  John  W.  Pace,  as  the 
executor  of  the  last  will  and  testament  of  Stephen  Pace, 
senior,  deceased,  and  Frank  A.  Boykin,  asking  that  they  be 
required  to  interplead  and  propound  their  respective  claims 
and  interests  in  and  to  a  certain  trust  fund  in  the  hands  of 
said  complainant,  Thomas  M.  Pace.  As  to  the  trust,  and 
the  manner  in  which  it  was  created,  the  bill  only  alleged 
that,  'on  the  12th  January,  1870,  Stephen  Pace,  seni  -r,  be- 
ing a  citizen  of  Macon  county,  Alabama,  delivered  to  your 
orator  $800  in  gold,  valued  at  that  time  by  said  Stephen  Pace 
at  $1,000  io  United  States  currency,  to  be  held  by  your  ora- 
tor in  trust,  and  used  to  the  best  of  his  ability,  for  the  bene- 
fit of  Stephen  Pace,  junior ;  that  said  Stephen  Pace,  senior, 
at  the  time  of  delivering  said  sum  of  money  to  your  orator, 
instructed  him  to  hold  said  sum,  and  to  use  it  as  aforesaid, 
until  said  Stephen  Pace,  junior,  should  either  marry  or  arrive 
at  the  age  of  twenty-one  years,  and,  upon  the  happening  of 
either  of  these  events,  to  account  to  him  therefor."  It  was 
alleged,  also,  that  said  Stephen  Pace,  junior,  was  the  only 
child  of  a  deceased  son  of  said  Stephen  Pace,  senior,  whose 
name  was  likewise  Stephen ;  that  said  Stephen  junior,  the 
beneficiary  of  the  trust,  died  intestate,  unmarried,  and  under 
the  age  of  twentj-one  years,   leaving  Frank  A.  Boykin,  his 
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half-brother,  his  next  of  kin  and  the  sole  distributee  of  his 
estate ;  that  said  Stephen  senior,  the  donor,  had  also  died, 
having  executed  his  last  will  and  testament,  which  had  been 
duly  admitted  to  probate,  and  of  which  said  John  W.  Pate' 
had  qualified  as  executor ;  and  that  said  executor  and  the 
father  and  guardian  of  said  Frank  A.  Boykin,  he  being  an 
infant,  each  claimed  said  trust  fund. 

The  defendants  each  appeared,  and  answered,  propound- 
ing his  claim  and  interest ;  and  by  consent  and  agreement, 
all  objections  to  the  form  of  the  bill  were  waived,  and  it  was 
admitted  to  be  regularly  and  properly  filed  as  a  bill  of  inter- 
pleader. Boykin,  who  answered  by  his  guardian  ad.  litem 
appointed  by  the  court,  alleged  that,  "  at  the  time  of  the 
delivery  of  said  sum  of  money  to  said  Thomas  M.  Pace  as 
trustee,  said  Stephen  Pace,  senior,  took  from  him  a  receipt 
in  writing,  expressive  of  the  objects  of  said  trust ;  which 
receipt  the  said  Stephen  (senior)  filed  in  the  office  of  the 
probate  judge  of  said  county  of  Macon,  and  caused  to  be 
recorded  in  the  record  books  of  said  office  ;  and  defendant 
alleges  and  insists,  that  by  the  delivery  of  said  fund  to  the 
said  Thomas  M.  Pace,  and  by  the  terms  of  said  paper  writ- 
ing, an  absolute  and  unrestricted  estate  in  said  fund  was 
conveyed  to,  and  did  vest  in  said  Stephen  Pace,  junior." 
This  receipt,  which  was  alleged  to  be  lost,  and  a  certified 
copy  from  the  record  made  an  exhibit  to  the  answer,  was  in 
these  words  :  "  Received  of  Stephen  Pace,  senior,  eight  hun- 
dred dollars  in  gold,  valued  at  one  thousand  dollars  in  cur- 
rency, in  trust  for  Stephen  Pace,  minor,  my  brother  Stephen 
Pace's  only  living  child,  to  be  kept  and  used  for  liis  benefit, 
to  the  best  of  my  ability,  until  he  becomes  of  age,  or  marries." 
(Dated  January  12th,  1870,  and  signed  by  said  T.  M.  Pace.) 
The  answer  alleged,  also,  that  the  donor  of  the  trust  fund 
never  afterwards  claimed  any  interest  in  it,  nor  attempted 
to  exercise  any  control  over  it,  and  did  not  attempt  to  dis- 
pose of  it  by  his  will. 

The  claim  of  the  executor,  on  the  other  hand,  was  thus 
stated  in  his  answer  :  "  This  defendant  denies  that,  by  the 
terms  of  said  written  receipt,  th^^  said  trustee  was  to  pay 
said  sum  of  money  to  said  Stephen  Pace  (junior),  upon  his 
marriage  or  arrival  at  the  age  of  twenty-one  years  ;  and  this 
defendant  insists  that,  by  the  terms  of  said  written  receipt 
alone,  the  said  Stephen  junior  was  onh'  entitled  to  such  sum 
as  might  be  expended  for  him  by  said  trustee  until  the  hap- 
pening of  one  or  other  of  the  contingencies  mentioned  in  said 
receipt.  And  this  defendant  does  insist,  that  said  sum  of 
money  in  the  hands  of  complainant  does  of  right  belong  to 
the  estate  of  his  testator,  as  shown,  first,  by  the  ter^ns  of 


70  SUPKEME  COURT  [!>««•  Term. 

[Boykin  v.  Pace's  Executor.] 

said  written  receipt ;  and,  secondly,  by  the  fact  that  said 
receipt  was  drawn  by  said  complainant,  who  was  entirely 
unskilled  in  the  drafting  of  such  papers,  and  failed  to  fnlly 
express  the  intention  of  the  donor  in  reference  to  said  gift,  in 
this :  that  said  donor  had  repeatedly  declared,  and  at  the 
time  of  the  execution  of  said  receipt  declared,  that  his  inten- 
tion was,  and  he  attached  and  expressed  it  as  a  condition  of 
said  gift,  that  if  the  said  Stephen  Pace,  junior,  died  before 
attaining  his  majority,  or  marrying,  that  said  sum  of  money 
should  revert  to,  and  become  a  part  of  the  estate  of  said 
donor  ;  which  condition,  through  the  mistake  of  said  com- 
plainant, was  not  incorporated  in  said  receipt ;  for  said  Ste- 
phen (senior)  repeatedly  expressed  himself  as  being  totally 
opposed  to  any  part  of  his  property  going  into  the  hands  of 
a  stranger  to  his  blood  ;  and  this  in  connection  with  the  gift 
to  his  said  grandson.  Wherefore  defendant  insists,  that  said 
fund  does  of  right  belong  to  the  estate  of  his  testator." 

An  account  of  the  trust  fund  having  been  stated  by  the 
register,  showing  a  balance  in  the  trustee's  hands  amount- 
ing to  $1333.43,  he  paid  the  money  into  court,  and  was  dis- 
charged by  decretal  order  of  the  chancellor.  The  cause  was 
submitted  for  final  hearing,  on  the  part  of  Boykin,  on  his 
answer,  the  receipt  made  an  exhibit  to  it,  and  a  copy  of  the 
will  of  the  donor ;  and  on  the  part  of  the  executor,  on  his 
answer,  and  the  depositions  of  Thomas  M.  Pace,  the  trustee, 
and  R.  G.  Herbert.  The  will  of  said  donor,  after  bequeath- 
ing all  of  his  property,  real  and  personal,  to  his  wife  for  life, 
and  directing  his  homestead  to  be  valued  at  her  death,  pro- 
vided that  Elkanah  Pace,  one  of  his  sons,  should  have  it  on 
paying  the  assessed  value  ;  and  that  the  money  so  paid,  and 
the  proceeds  of  the  sale  of  the  residue  of  his  property,  should 
be  equally  divided  among  all  his  children  "  and  grand-chil- 
dren where  their  parents  are  dead." 

Thomas  M.  Pace  thus  testified :  "  I  drew  said  original 
receipt,  at  my  own  instance,  and  for  my  own  protection,  and 
dictated  its  terms.  I  was  a  farmer,  and  had  never  followed 
any  other  occupation,  and  was  not  experienced  in  drafting 
such  instruments.  No  material  fact,  intended  to  be  inserted 
in  said  instrument,  was  omitted.  Said  receipt  was  only  in- 
tended to  express  the  amount  received,  and  to  release  me 
from  any  responsibility  for  any  loss  of  said  fund,  or  any 
part  thereof,  if  I  should  be  so  unfortunate  as  to  lose  it 
whilst  I  was  striving  to  use  it  for  his  benefit.  Said  fund,  or 
no  part  thereof,  was  to  be  applied  to  the  use  and  benefit  of 
said  Stephen  junior,  unless  he  arrived  at  the  age  of  twenty- 
one  years  or  married ;  the  gift  being  conditioned  as  above 
expressed.     Said  receipt  was  uot  intended  to  express  what 
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disposition  should  be  made  of  said  fund,  in  case  the  said 
Stephen  died  before  arriving  at  lawful  age  ;  but  the  direction 
that  said  fund  was  to  take,  in  the  event  of  his  death,  was 
given  to  me  verbally  in  the  presence  of  R.  G.  Herbert ;"  and 
he  proceeded  to  state  these  verbal  directions,  and  other 
declarations  made  by  the  donor  in  reference  to  the  gift  and 
his  estate.  The  defendant  Boykin  objected  to  the  greater 
part  of  this  testimony,  stating  his  objections  in  detail,  on  the 
grounds — 1st,  that  it  was  illegal  and  irrelevant ;  2d,  that  it 
was  the  expression  of  an  opinion  by  the  witness,  as  to  the 
construction  of  the  receipt,  and  not  the  statement  of  a  fact ; 
3d,  that  it  was  an  attempt  to  vary  the  terms  of  the  writing 
by  parol  evidence  ;  and,  4:th,  that  it  was  incompetent  under 
the  statute  (Code,  §  3058).  The  chancellor  sustained  the 
last  objection,  and  suppressed  the  testimony,  "  so  far  as  he 
testifies  to  transactions  with,  or  statements  made  by  said 
Stephen  Pace,  senior ;"  but  he  did  not  specify  the  portions 
thus  suppressed,  nor  did  he  notice  the  other  objections. 

Tlie  material  portions  of  the  deposition  of  Herbert  are 
contained  in  his  answers  to  the  third  and  fourth  direct  inter- 
rogatories, as  follows  :  "I  was  a  subscribing  \\itness  to  the 
receipt  mentioned.  The  said  Stephen  Pace,  senior,  delivered 
to  said  Thomas  M.  Pace  $800  in  gold,  valued  at  $1,000  in 
currency,  and  directed  him  to  use  it  to  the  best  advantage 
for  Stephen  Pace,  minor,  only  child  of  Stephen  Pace,  junior, 
until  the  said  Stephen  (minor)  should  become  of  age  or  mar- 
ry ;  and  in  the  event  that  said  minor  should  die,  before  he 
became  of  age  or  married,  then  he  wanted  the  said  funds  to 
revert  to  his  estate,  for  distribution  among  his  children.  He 
further  stated,  that  the  said  Thos.  M.  Pace,  in  the  event  he 
shoald  lose  the  funds  thus  placed  in  his  hands,  was  not  to 
be  responsible  for  the  same,  either  to  his  heirs,  or  to  the  said 
minor.  Thos.  M.  Pace  drew  the  receipt.  He  was  a  farmer 
at  the  time,  and  about  as  skilled  in  drawing  such  instru- 
ments as  farmers  generally  are.  It  was  not  proposed  at  the 
request  of  said  Stephen  Pace,  senior,  but  was  voluntarily 
given  by  said  Thos.  M.  Pace,  to  show  the  amount  and  char- 
acter of  the  funds  thus  placed  in  his  hands,  and  was  not 
intended  to  show  what  disposition  should  be  made  of  the 
funds  in  the  event  of  the  death  of  the  minor  Stephen  before 
he  came  of  age  or  married.  His  instructions  with  regard  to 
the  disposition  to  be  made  of  the  funds,  were  verbal,  and  are 
given  above  in  my  answer."  Boykin  objected  to  these  an- 
swers, and  to  the  interrogatories  calling  for  them,  because 
the  evidence  was  illegal  and  irrelevant,  and  because  it  sought 
to  vary  and  contradict  the  terms  of  the  written  receipt ;  but 
the  chancellor  overruled  the  objections,  and  held  the  evi^ 
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dence  legal  and  admissible,  citing  to  this  point  the  following 
authorities  :  Strong  v.  Gregory,  19  Ala.  146  ;  Pollard  v.  Mad- 
dox,  28  Ala.  321 ;  Murcliie  v.  Cock  dt  McNab,  1  Ala.  41 ;  Si- 
monton  v.  Steele,  1  Ala.  357  ;  Neivton  v.  Jackson,  23  Ala.  355  ; 
Broivn  v.  Isbell,  4  Ala.  1009  ;  Goiven  v.  Carpenter,  1  Porter,  359; 
Pettus  V.  Roberts,  6  Ala.  810. 

On  consideration  of  the  evidence  thus  admitted,  the  chan- 
cellor held,  on  final  hearing  on  pleadings  and  proof,  that  the 
personal  representative  of  the  donor,  Stephen  Pace,  senior, 
was  entitled  to  the  fund ;  that  under  the  t^rms  of  the  gift,  as 
shown  by  the  verbal  declarations  proved  by  Herbert,  the 
funds  reverted  to  the  donor's  estate,  on  the  death  of  the 
minor  before  attaining  his  majority,  and  without  having 
married  ;  and  that  the  written  receipt,  though  binding  on  the 
trustee  as  an  acknowledgment,  could  not  change  the  terms 
of  the  verbal  gift.  He  cited  the  following  authorities,  in  ad- 
dition to  those  above  mentioned  :  Hill  on  Trustees,  66,  215; 
Crompton  v.  Vasser,  19  Ala.  259 ;  Caple  v.  McCdlura,  '21  Ala. 
461 ;  Bagley  v.  Votrain,  68  Illinois,  25  ;  1  Hare,  Eng.  Ch.  458. 
The  chancellor's  decree,  and  his  adverse  rulings  on  the  evi- 
dence, are  now  assigned  as  error  by  Boykin. 

"W.  F.  Foster,  for  the  appellant,  cited  1  Greenl.  Ev.  §§  351- 
2,  368,  401-02  ;   Vincent  v.  Rogers,  30  Ala.  471 ;    Ware  v.  Bar- 
ringer,  1  Ala.  160  ;    Jfare  v.  Coiol.es,  24  Ala.  446  ;  11  Mass.  27 
12  Peters,  32,  168 ;  Jbercrombie  v.  Abercronibie,  27  Ala.  489 
Foscue   V.  Lyon,  55  Ala.  442 ;  Banks  v.  Jones,  50  Ala.  4S0 
Savage  v.  Benham,  17  Ala.  119  ;  Higgins  v.  Waller,  u7  Ala.  396. 

S.  B.  Paine,  contra,  relied  on  the  authorities  cited  by  the 
chancellor,  and  also  cited  Addison  on  Contracts,  159-60 ; 
and  Clements  v.  Hood,  57  Ala.  460. 

STONE,  J.— The  paper  executed  by  T.  M.  Pace  to  Ste- 
phen Pace,  senior,  bearing  date  January  12th,  1870,  is  more 
than  a  receipt  for  money.  It  is  a  contract,  acknowledging  a 
trust,  and  imposing  duties  on  T.  M.,  the  maker.  Its  primary 
object  and  effect  are,  to  secure  to  the  grand-child,  Stephen, 
of  the  elder  Stephen  Pace,  the  sum  of  money  therein  de- 
scribed, together  with  its  gains  and  accretions.  To  this 
extent,  the  instrument  imposed  obligations  on  T.  M.  Pace, 
as  binding  as  if  its  form  had  been  that  of  a  promissory  note ; 
with  the  exception,  that  it  conferred  a  discretion  on  him  in 
its  investment,  which,  in  law,  relieves  him  from  accounta- 
bility for  any  loss,  that  does  not  result  from  his  negligence 
or  want  of  good  faith. — McGehee  v,  .^wmpA,  37  Ala.  651 ;  Lyon 
V.  Foscue,  60  Ala.  468. 
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T)iis,  then,  being  a  contract  reduced  to  writing,  parol  evi- 
dence to  vary  its  contents  is  inadmissible. — 1  Greenl.  Ev. 
275  ;  1  Brick.  Dig.  865,  §§  866  et  seq.  The  receipt  given  by 
T.  M.  Pace  establishes  three  propositions  clearly  :  first,  that 
the  money  was  received  from  Stephen  Pace,  senior ;  second, 
that  it  was  received  "  in  trust "  for  Stephen  Pace,  minor, 
only  living  child  of  Stephen  Pace,  brother  of  T.  M.  Pace ; 
third,  that  until  Stephen,  the  minor,  became  of  age,  or  mar- 
ried, this  money  was  to  be  "  kept  and  used  "  by  T.  M.  Pace, 
for  the  benefit  of  the  minor,  to  the  best  of  the  said  T.  M.'s 
ability.  This  paper,  then,  clearly  shows  from  whom  the 
money  was  received — that  T.  M.  was  created  a  trustee  of  this 
fund  for  Stephen,  the  minor  and  beneficiary,  and  that  until 
the  said  minor  became  of  age,  or  married,  T.  M.  was  to  keep 
and  use  the  money,  to  the  best  of  his  ability,  for  the  benefit 
of  said  minor.  There  is  no  ambiguity  or  uncertainty  in  any 
of  these  clauses,  unless  it  be  as  to  which  Stephen  Pace  the 
money  proceeded  from.  The  writing  says  it  was  from  Ste- 
phen Pace,  senior.  The  writing  also  declares  the  money 
was  received  "  in  trust  for  Stephen  Pace,  minor,  my  [his] 
brother  Stephen  Pace's  only  living  child."  Whether  this 
statement  indicates  there  are  three  persons  each  named  Ste- 
phen Pace,  or  whether  its  meaning  is  that  Stephen  Pace,  se- 
nior, and  Stephen  Pace,  brother  of  T.  M.  Pace,  the  trustee, 
are  one  and  the  same,  it  is  not  necessary  we  should  decide. 
That,  at  most,  could  indicate  only  that  there  was  a  latent 
ambiguity  as  to  who  was  the  donor  of  the  fund,  should  that 
inquiry  become  material :  the  old  familiar  illustration, 
found  in  the  books,  of  black-acre  and  white-acre.  This 
would  let  in  proof,  should  a  material  issue  be  raised  upon  it, 
as  to  which  of  the  elder  Stephens  gave  the  money.  The 
ambiguity  would  extend  no  farther,  and  the  door  for  parol 
proof  would  be  opened  no  wider.  The  trust  charged  on  the 
conscience  of  T.  M.  Pace,  its  duration,  and  the  beneficiary 
under  the  trust,  are  clearly  expressed  ;  and  parol  proof  can 
not  be  received  to  vary  or  contradict  these  stipulations. 
See  the  full  discussion  of  this  principle  in  Miller  v.  Travers, 
8  Bing.  244. 

Although  the  paper  was  not  signed  by  Stephen  Pace  se- 
nior, yet  he  accepted  it  as  evidence,  and  the  evidence,  of  the 
contract  he  made  Avith  T.  M.  Pace.  He  was  as  much  bound 
by  its  terms  as  was  T.  M.  Pace,  who  signed  it.  One  who 
asserts  title  under  a  contract  made  with  him,  must  take  it, 
in  the  terms,  and  under  the  conditions  expressed  in  it. 

The  appellant,  Boykin,  is  entitled  to  the  money  described 
in  the  pleadings.  The  decree  of  the  chancellor  is  reversed, 
and  this  court  proceeds  to  render  the   decree   which   the 
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chancellor  should  have  rendered  :  It  is  ordered  and  decreed 
that  the  appellant.  Bojkin,  is  entitled  to  the  money  men- 
tioned in  the  pleadings.  It  is  further  ordered,  that  of  the 
money  in  the  hands  of  the  register,  there  be  first  paid  one- 
half  the  costs  of  this  suit  incurred  in  the  court  below,  but 
this  not  to  include  any  part  of  the  costs  of  appeal ;  the  res- 
idue of  said  fund  to  be  paid  to  said  Boykin,  or  to  his  proper 
guardian,  if  he  be  still  a  minor.  Let  the  other  half  of  the 
costs  in  the  court  below,  and  the  entire  costs  of  appeal  in  that 
court  and  in  this  court,  be  paid  by  the  administrator  of 
Stephen  Pace,  the  elder. 


Shorter  v,  Frazer. 

BUI  in  Equity  to  Enforce  Vendor^ s  Lien  on  Land. 

1.  Unauthorized  sale  of  lands  by  guardian  or  trustee;  remedies  of  ward  or 
cestui  que  trust. — When  a  gutirdian,  or  other  trustee,  makes  an  unauthorized 
sale  of  lands  belonging  to  his  ward,  or  the  cestui  que  trust,  the  latter  may.  at 
his  election,  either  repudiate  the  sale,  and  recover  the  lands,  or  ratify  the  sale, 
and  claim  the  purchase-money ;  and  if  he  elects  to  ratify  it,  his  ratification 
relates  back  to  the  date  of  the  sale,  and  clothes  bim  with  all  the  rights  of  the 
original  vendor,  including  the  right  to  enforce  the  vendor's  lien  for  the  unpaid 
purchase-money. 

2.  Vendor's  lien;  arises  when,  and  against  ir>hom  enforced.  — In  the  absence 
of  an  agreement  to  the  contrary,  expressed  or  inferred,  the  vendor  of  lands 
has  a  lien  on  them  for  the  unpaid  purchase-money,  although  he  has  executed 
a  deed  reciting  the  payment  of  the  purchase-money  ;  which  lien  arises  by  op- 
eration of  law,  unless  excluded  by  the  agreement  or  conduct  ol  the  parties, 
and  adheres  to  the  lands  until  they  pass  to  a  bona  fide  purchaser  for  valuable 
consideration  without  notice. 

3.  Same;  how  affected  by  statute  of  limitations,  and  lapse  of  time, — It  is  a  set- 
tled doctrine  of  tliis  court,  that  thie  vendor's  lien  may  be  enforced  in  equity, 
after  an  action  at  law  for  the  unpaid  purchase- money  has  become  barred  by 
the  statute  of  limitations,  and  that  it  does  not  become  a  stale  demand,  as  that 
term  is  used  in  courts  of  equity,  until  the  expiration  of  twenty  years.  (Man- 
ning, J.,  dissenting,  where  the  vendor  has  executed  a  conveyance,  and  has 
not  taken  a  mortgage,  nor  otherwise  reserved  a  lieu  by  contract.) 

4.  Same;  when  sub-purchaser  is  chargealjle  with  notice.  — A  purchaser  of  lands 
is  chargeable  with  constructive  notice  of  every  fact  which  appears  on  the  face 
of  his  deed,  or  of  any  other  deed  which  forms  a  necessary  link  in  his  chain  of 
title ;  and  when  it  thus  appears  that  his  vendor  purchased  from  a  guardian, 
who  had  no  authority  to  sell,  he  is  chargeable  with  notice  of  the  outstanding 
legal  title  in  the  ward,  and  can  not  claim  protection  against  the  lieu  for  the 
purchase-money,  if  the  ward  elects  to  ratify  the  sale. 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  21st  March,  1871,  by 
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Charles  S.  Shorter  and  others,  children  and  heirs  at  law  of 
James  H.  Shorter,  deceased,  against  Addison  Frazer  and 
others;  and  sought  to  enforce  a  vendor's  lien  on  a  certain 
tract  of  land,  which  was  particularly  described,  for  the  pay- 
ment of  a  note  alleged  to  have  been  given  for  a  part  of  the 
purchase-money.  The  note,  which  was  made  an  exhibit  to 
the  bill,  signed  by  said  Frazer,  and  dated  Columbus,  Georgia, 
February  2d,  1853,  was  in  these  words  :  "  On  or  before  the 
1st  day  of  January  next,  I  promise  to  pay  Mrs.  Mary  E.  Shorter, 
guardian  of  heirs  of  J.  H,  Shorter,  deceased,  two  thousand 
six  hundred  and  twenty  19-100  dollars,  for  the  north  half  of 
section  eight  (8),  and  north  half  of  section  four  (4),  township 
nineteen  (19),  range  twenty-six  (26),  in  Macon  county,  with 
interest  on  the  above  amount  from  the  ^Sth  December,  1852 ;" 
indorsed  on  which  was  a  credit  for  $900,  dated  22d  Febru- 
ary, 1854,  and  signed  by  W.  H.  Maynor.  The  bill  alleged, 
that  the  lands  were  sold  to  said  Addison  Frazer,  on  the  'Zd 
February,  1853,  by  Mrs.  Mary  E.  Shorter,  as  guardian  for 
the  infant  heirs  of  her  deceased  husband,  James  H.  Shorter; 
that  this  note  was  given  for  a  part  of  the  purchase-money, 
and  was  still  unpaid ;  that  no  conveyance  of  the  lands  was 
executed,  but  only  a  bond  conditioned  to  make  title  on  pay- 
ment of  the  note  ;  and  that  the  land  was  in  the  possession  of 
said  Addison  Frazer,  and  of  the  other  defendants  claiming 
under  him.  Addison  Frazer  having  died  soon  after  the  filing 
of  the  bill,  the  suit  was  revived  against  his  heirs  at  law  ;  and 
an  amended  bill  was  filed,  before  answer  by  any  of  the  de- 
fendants, striking  out  the  averment  as  to  the  title-bond,  and 
inserting,  in  lieu  of  it,  these  averments  :  "  that  the  said  Mary 
E.  had  no  authority  to  make  any  conveyance  of  said  lands, 
or  to  do  more  than  give  a  bond  to  convey  upon  payment  of 
the  purchase-money,  if  that,  which  complainants  are  informed 
and  believe  she  did ;  which  sale  and  bargain  complainants 
hereby  ofi'er  in  all  things  to  afiirm,  upon  payment  of  the 
purchase-money  therefor  as  evidenced  by  said  note ;"  and 
that  the  complainants  were  infants  when  the  lands  were  sold, 
and  attained  the  age  of  twenty-one  years  within  six  years 
before  the  filing  of  the  bill. 

The  defendants  filed  a  joint  answer,  denying  the  contract 
of  sale  as  alleged  in  the  bill,  and  alleging  that  there  were 
two  separate  and  distinct  contracts  of  sale — the  first  on  the 
27tli  October,  1849,  for  the  north  half  of  section  eight  (8). 
at  the  price  of  $1280,  and  the  other  on  the  3d  November, 
1849,  for  the  north  half  of  section  four  (4),  at  the  price  of 
$1280 ;  that  part  of  the  purchase-money  was  paid  in  cash,  and 
separate  notes  were  given  for  the  residue,  which  were  paid 
at  maturity,  and   which  were  produced,  and  set  out  in  the 
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answer ;  and  that  Mrs.  Shorter  executed  conveyances  for 
the  lands  to  the  said  Addison  Frazer,  at  or  about  the  dates 
of  the  respective  sales ;  which  conveyances  were  produced, 
and  made  exhibits  to  the  answer.  The  first  conveyance,  as 
shown  by  the  exhibit,  is  dated  the  27th  October,  1849 ;  pur- 
ports to  be  made  by  Mafy  E.  Shorter,  "  for  herself,  and  as 
guardian  of  her  children  by  her  late  husband,  James  H. 
Shorter,  deceased  ;"  recites,  as  its  consideration,  the  sum  of 
$1280  in  hand  paid ;  and  uses,  as  words  of  conveyance,  the 
words  "  has  granted,  bargained,  sold,  and  quit-claimed." 
The  other  deed  is  in  like  form,  but  is  dated  the  3d  Novem- 
ber, 1849,  conveys  the  north  half  of  section  four  (4),  and 
recites  the  payment  of  $800  as  its  consideration.  The  an- 
swer further  alleged,  that  Addison  Frazer  went  into  posses- 
sion of  the  land  at  the  dates  of  these  respective  purchases, 
and  continued  in  the  uninterrupted  possession  thereof  until 
his  death,  except  those  portions  which  he  sold  in  the  mean- 
time, at  different  dates,  to  the  several  defendants  who  thus 
held  under  him,  and  who  claimed  to  be  bona  fide  purchasers 
for  valuable  consideration,  without  notice  of  the  equity 
asserted  in  the  bill,  having  paid  the  purchase-money  in  full, 
entered  into  possession,  and  received  conveyances,  which 
were  made  exhibits  to  the  answer.  The  answer  contained 
a  demurrer  to  the  bill — 1st,  for  want  of  equity  ;  2d,  because 
the  demand  was  stale ;  and,  3d,  because  the  comjjlainants 
could  not  ratify  the  contract  in  part,  and  repudiate  it  in  part — 
that  is,  could  not  ratify  the  sale  made  by  their  guardian, 
and  yet  repudiate  her  conveyances  to  the  purchaser.  After 
the  filing  of  this  answer,  a  second  amended  bill  was  filed  by 
the  complainants,  by  leave  of  the  court,  adopting  the  aver- 
ments of  the  answer  as  to  the  date  and  terms  of  the  con- 
tracts of  sale,  and  alleging  that  the  note  exhibited  with  the 
original  bill  was  given,  on  the  day  of  its  date,  in  lieu  of  the 
original  notes  for  the  purchase-money,  which  were  thus  con- 
solidated and  then  delivered  up. 

No  testimony  was  taken  by  either  party,  but,  by  consent 
and  agreement  in  writing,  the  following  facts  were  admitted : 
"  It  is  admitted,  that  Mary  E.  Shorter  sold  the  lands  in  con- 
troversy to  Addison  Frazer,  at  the  dates  respectively  stated 
in  the  answer,  and  for  the  prices  therein  stated,  and  for  the 
notes  as  stated  therein  ;  and  that  the  notes  therein  described 
were  given  for  the  said  purchase-money  at  the  respective 
sales  ;  and  that  she  gave  him  the  deeds  made  exhibits  to  said 
answer ;  and  that  said  deeds  were  duly  executed  and  deliv- 
ered by  said  Mary  E.  Shorter  to  said  Frazer ;  and  that  said 
Frazer  went  into  the  possession  of  said  lands,  under  said 
purchases,  at  the  dates  they  respectively  bear,  and  held  the 
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possession  thereof  until  he  sold  them  to  the  parties  named 
and  set  forth  in  the  answer.  It  is  admitted,  also,  that  the 
several  parties  alleged  to  have  bought  from  said  Addison 
Frazer,  did  buy  from  him,  at  the  dates  specified  in  the  an- 
swer, and  for  the  prices  therein  named ;  and  that  each  paid 
down  in  cash,  at  the  times  of  said  several  purchases,  to  the 
said  Frazer,  the  said  amounts  recited  in  said  several  deeds ; 
and  that  all  the  alleged  purchases,  subsequent  to  the  pur- 
chases from  said  Frazer,  took  place  at  the  times  respectively 
mentioned  and  stated  in  the  answer,  and  for  the  amounts  as 
stated,  and  that  the  purchase-money  of  each  of  said  sub- 
purchasers was  paid  down  in  cash  to  the  parties  from  whom 
they  respectively  purchased ;  and  that  all  the  deeds  men- 
tioned and  described  in  the  answer,  as  well  those  which  are 
made  exhibits  as  those  which  are  not,  were  duly  executed 
and  delivered  by  the  parties  as  alleged  ;  and  that  the  parties 
buying  each  became  possessed  of  said  lands  as  stated,  under 
such  respective  purchases,  and  respectively  held  the  posses- 
sion as  charged  and  averred  in  the  answer ;  and  that  said 
possession  remained  and  continued  in  the  said  Addison 
Frazer,  and  in  the  purchasers  and  sub-purchasers  from  him, 
down  to  the  present  time.  It  is  admitted,  also,  that  each 
and  every  purchaser  from  said  Frazer,  and  each  sub-pur- 
chaser, will  swear  that  they  made  their  respective  purchases, 
and  paid  down  the  purchase-money  in  cash,  and  that  at  the 
time  of  making  said  purchases,  and  at  the  time  of  paying 
the  purchase-money  and  taking  said  deeds,  they  had  no 
knowledge,  notice,  or  information  that  there  was  any  claim 
on  said  land  for  any  unpaid  purchase-money  due  by  said 
Frazer ;  nor  had  they  any  notice  of  the  note  on  which  this 
bill  is  filed  ;  nor  had  they,  or  any  or  either  of  them,  any  such 
notice  or  knowledge  of  the  same,  at  any  time  previous  to 
said  respective  purchases  and  payments  as  stated,  or  that 
said  note  was  outstanding  aud  unpaid.  The  execution  of 
said  note,  on  which  the  bill  is  filed,  is  admitted ;  and  it  is 
admitted,  also,  that  the  complainants  are  the  children  and 
only  heirs  at  law  of  James  H.  Shorter,  deceased ;  and  that 
said  Shorter  died  in  Georgia,  where  he  was  living,  on  or 
aV)out  the  first  day  of  January,  1840 ;  and  that  he  was  in 
possession  of  said  lands  at  the  time  of  his  death,  claiming 
to  be  the  owner  thereof;  and  that  the  complainants  are,  and 
were  at  the  filing  of  the  bill,  the  owners  of  said  note,  claim- 
ing it  as  the  heirs  of  said  James  H.  Shorter  ;  and  that  George 
H,  Shorter,  the  only  other  child  of  said  James  H.  deceased, 
died  in  1868,  intestate,  and  without  widow  or  child  ;  and  that 
there  were  no  outstanding  debts  or  liabilities  against  him  ; 
and  that   no  administration   has   been    taken   out    on   his 
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estate ;  and  that  the  complaiaants  are  his  only  heirs  and 
next  of  kin." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill,  holding  that  the  complainants  were  not 
entitled  to  relief,  but  not  stating  on  what  ground ;  and  his 
decree  is  now  assigned  as  error. 

Geo.  W.  Gunn,  and  G.  D.  &  G.  W.  Hooper,  for  the  appel- 
lants.—Lapse  of  time  does  not  bar  a  bill  to  enforce  an  out- 
standing vendor's  lien,  until  the  expiration  of  twenty  years 
from  the  maturity  of  the  debt. — Relfe  v.  Hel/e,  34  Ala.  503. 
Besides,  in  this  case,  the  contract  was  invalid,  until  ratified 
by  the  heirs, — Ragland  v.  Morton,  41  Ala.  344 ;  WorUy  v. 
High,  40  Ala.  171 ;  BlackweU  v,  Blaftkwell,  33  Ala.  57 ;  An- 
drews V.  Hnhson,  23  Ala.  219  ;  Colbert  v.  Daniel,  32  Ala.  314 ; 
Foster  v.  Gressetf's  Heirs,  29  Ala.  393  ;  Greenwood  v.  Coleman, 
34  Ala.  156.  Under  the  admitted  facts,  there  can  be  no  pre- 
sumption that  the  purchase-money  has  been  paid ;  and  the 
right  of  the  heirs  to  enforce  a  vendor's  lien  must  prevail 
against  all  the  world,  except  only  a  bona  fide  purchaser  for 
valuable  consideration  without  notice. — Knight  v.  Blantons 
Heirs,  51  Ala.  333 ;  Piflant  v.  Reeves,  53  Ala.  132.  The  de- 
fendants can  not  claim  protection  as  purchasers  without 
notice,  because  Mrs.  Shorter's  deed  to  Frazer  shows  that  the 
legal  title  was  in  the  heirs  of  James  H.  Shorter,  and  they  are 
chargeable  with  constructive  notice  of  the  fact. — Moore  v. 
Clay,  7  Ala.  742 ;  Wells  v.  Morwio,  38  Ala.  125 ;  Garrett  v. 
Lyle,  27  Ala.  586 ;  Bradford  v.  Harper,  25  Ala.  337 ;  Brewer 
V.  Brewer,  19  Ala.  482 ;  Pepper  v.  George,  51  Ala.  174 ;  John- 
son V.  Toulmin,  18  Ala.  50 ;  Boon  v.  Ghilds,  10  Peters,  177  ; 
Daii  V.  Freskett,  40  Ala.  624  ;  3  Paige,  421 ;  13  How.  U.  S.  18 ; 
34  N.  Y.  93  ;  27  N.  Y.  277  ;  7  Peters,  271 ;  Wilson  v.  Wall,  34 
Ala.  288 ;  Center  v.  P.  d  M.  Bank,  22  Ala.  743 ;  Chapman  v. 
Glassel,  13  Ala.  50 ;  Diidky  v.  Witter,  48  Ala.  664 ;  10  Curtis, 
469. 

William  H.  Barnes,  contra. — 1.  The  bill  was  filed  nearly 
twenty-two  years  after  the  sale  and  conveyance  of  the  lands 
by  Mrs.  Shorter.  After  the  lapse  of  twenty  years,  the  courts 
will  presume  conveyances,  orders,  settlements,  "  and  almost 
anything  else,"  to  support  a  transaction  such  as  this,  which 
has  been  accompanied  with  continuous,  uninterrupted,  peace- 
able possession. —  I  Best  on  Pr.  Ev.  591,  note  1 ;  Valentine  v. 
Piper,  22  Pick.  81 ;  17  Indiana,  255  ;  White  v.  Loring,  24  In- 
diana, 319 ;  Rider  v.  Hathaway,  21  Indiana,  298  ;  McNarrie 
V.  Hunt,  5  Missouri,  300 ;  Hepburn  v.  Quid,  5  Cranch,  262  ; 
Johnson  v.  Johnson,  5  Ala.  90 ;  Juzan  v.  Toulmin,  9  Ala.  662  ; 

Vol.  Lxiv. 


1879.]  OF  ALABAMA.  79 

[Shorter  v.  Frazer.] 

3Iartin  v.  Branch  Bank,  31  Ala.  115  ;  Baglandv.  Morton,  H  Ala. 
344;  Bhodes  V.  J'/trwer,  21  Ala.  210-18 ;  Barnett  v.  Tarrence, 
23  Ala.  463  ;  Austin  v.  Jordan,  35  Ala.  642  ;  Blavkicell  v. 
Blackwell,  33  Ala.  57;  McCartnev  v.  Bone,  40  Ala.  533;  Wor- 
ley  V.  High,  40  Ala.  171 ;  Mc Arthur  v.  Carrie,  32  Ala.  75. 

2.  The  complainants  can  not  ratify  the  contract  in  part, 
and  repudiate  it  in  part.  Where  a  party  adopts  a  contract, 
which  was  entered  into  without  his  authority,  he  must  adopt 
it  altogether ;  he  can  not  ratify  the  part  which  is  beneficial 
to  him,  and  reject  the  remainder :  he  must  take  the  benefits 
cum  onere. — Murdorff  v.  JVicker.sham,  63  Penn.  St.  87  ;  Cole- 
man V.  Slark,  1  Oregon,  115;  Bennett  v.  Judson,  21  N.  Y.  238; 
28  N.  Y.  389  ;  46  N.  Y.  310  ;  53  N.  Y.  114 ;  55  N.  Y.  343  ;  1 
Hill,  N.  Y.  317  ;  23  Wendell,  260 ;  7  East,  164 ;  Broom's  Le- 
gal Maxims,  632. 

BKICKELL,  C.  J. — There  are  three  questions,  arising 
upon  this  record — the  first,  whether  the  complainants  (now 
appellants)  can  assert  and  maintain  a  lien  on  the  lands  in 
controversy,  for  the  payment  of  the  promissory  note,  given 
by  the  original  vendee  to  their  guardian,  for  the  payment  of 
the  purchase-money ;  second,  whether  the  claim  for  the  en- 
forcement of  such  lien  is  stale,  according  to  the  doctrine  of 
a  court  of  equity,  or  barred  by  the  statute  of  limitations  ; 
third,  are  the  defendants  (now  appellees)  entitled  to  protec- 
tion as  bona  fide  purchasers,  against  such  lien. 

The  sale  and  conveyance  of  the  lands  by  the  guardian  was 
unauthorized,  in  derogation  of  her  duty  and  trust,  passing 
no  title  to  the  purchaser,  and,  at  the  option  of  the  wards, 
could  have  been  avoided.  But  we  apprehend  there  is  no 
room  for  doubt,  that  if  the  wards  so  elected,  the  sale  and 
conveyance  was  capable  of  ratification  and  confirmation  by 
them,  as  well  as  of  repudiation.  They  could  have  afiirmed 
it,  by  holding  the  guardian  liable  for  the  purchase-money; 
and  they  may  affirm  it,  by  claiming  the  note  given  for  the 
purchase-money,  as  assets  to  which  they  are  entitled.  In 
whatever  mode  the  confirmation  is  manifested,  it  has  rela- 
tion to  the  day  of  sale,  and  from  that  day  -the  wards  stand 
as  the  Vendors,  clothed  with  all  the  rights,  and  subject  to  all 
the  duties  of  a  vendor.  The  sale  and  conveyance  was  in- 
tended for  their  benefit;  and  the  vendee,  or  those  who  suc- 
ceed to  his  estate,  or  the  estate  it  was  intended  to  confer  on 
him,  have  no  just  ground  of  objection  to  its  confirmation  by 
them.  The  sale  and  conveyance  is  merely  completed,  and 
the  estate  the  vendee  intended  to  acquire,  passes  to  him. 
The  principle  is  general,  applying  to  the  relation  of  trustee 
and  cestui  que  trust  in  all  its  various  forms,  that  if  the  trustee 
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makes  an  unauthorized  sale  of  the  trust  estate,  the  cestui  que 
trust  may  ratify  and  confirm  it,  claiming  the  purchase-money; 
or  may  repudiate  it,  and  recover  tlie  estate.  The  trustee 
can  not  repudiate  it,  nor  can  the  purchaser,  if  the  cestui  que 
trust  is  williog  to  ratify  and  confirm  it. —  Greenleaf  v.  Queen, 
1  Pet.  146 ;  Lamkin  v.  Reese,  7  Ala.  170 ;  Bland  v.  Bowie,  53 
Ala.  J 52  ;  McCuUy  v.  C/iapman,58  Ala.  325  ;  Alderson  v.  Har- 
ris, 12  Ala.  580. 

The  sale  and  conveyance  having  been  ratified  and  con- 
firmed by  the  appellants,  they  stand  as  the  vendors  of  the 
lands,  subrogated  to  all  the  rights  and  remedies  of  the  orig- 
inal vendor,  the  guardian.  It  is  the  settled  law  of  this  State, 
that  a  vendor  of  lands,  in  the  absence  of  an  agreement  to  the 
contrary,  express  or  implied,  retains  a  lien  for  the  payment 
of  the  purchase-money,  though  he  may  execute  a  convey- 
ance, which  on  its  face  acknowledges  full  payment  of  the 
consideration.  The  vendee  stands  in  the  relation  of  a  trus- 
tee for  the  vendor — holding  the  legal  estate  charged  with  a 
trust  for  the  payment  of  the  purchase-money.  The  trust 
follows  the  estate,  and  binds  it,  unless  it  devolves  on  a  bona 
jide  purchaser  without  notice.  It  does  not  spring  from,  or 
depend  upon  the  agreement  of  vendor  and  vendee.  The 
law  raises  it,  unless  the  agreement  of  the  parties  excludes  it, 
upon  the  broad  principle,  that  in  good  conscience  one  man 
ought  not  to  get  and  keep  the  estate  of  another,  without 
paying  the  consideration-money. — Foster  v.  Athenaeum,  3  Ala. 
302  ;  Pylant  v.  Reeves,  53  Ala.  122 ;  Simpson  v.  McAllister, 
56  Ala.  228. 

It  is  also  the  settled  doctrine  of  this  court,  that  the  lien  is 
not  lost,  because  an  action  at  law  for  the  recovery  of  the 
purchase- money  is  barred  by  the  statute  of  limitations  ;  nor 
is  the  demand  for  its  enforcement  stale,  within  the  sense  of 
that  term,  as  used  in  courts  of  equity,  unless  its  enforcement 
is  delayed  for  twenty  years  after  the  purchase-money  be- 
comes due  and  payable. — Driver  v.  Hudspeth,  16  Ala.  348 ; 
Relfe  V.  Rdfe,  34  Ala.  500 ;  Bizzdl  v.  Nix,  60  Ala.  281 ;  Moreion 
V.  Harrison,  1  Bland,  49  i ;  Singar  v.  Henderson,  lb.  236. 

The  lien,  as  we  have  said,  will  prevail  against  the  vendee, 
and  all  others  claiming  under  him  than  bona  Jide  purchasers, 
for  a  valuable  consideration,  without  notice.  As  against  the 
heirs,  or  the  voluntary  donees,  or  purchasers  of  the  vendee 
with  notice,  or  purchasers  from  him  acquiring  an  equitable 
title  only,  the  lien  exists  and  will  be  enforced. — 2  Story's  Eq. 
§  1228.  The  general  principle  embodied  in  the  maxim,  Nemo 
plus  juris  ad  alium  transfer  re  potest  quam  ipse  habet,  is  recog- 
nized by  courts  of  equity,  as  well  as  by  the  courts  of  com- 
mon law ;  as  is  also  the  general  principle,  embodied  in  the 
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maxim,  qui  prior  est  in  tempore,  potior  est  in  jure.  An  excep- 
tion, however,  obtains  in  favor  of  a  purchaser  who  acquires 
the  legal  estate,  from  a  vendor  seized,  or  pretending  to  be 
seized,  of  a  fee  simple  in  the  premises.  If  the  pnrcliase  is 
•of  a  mere  equity,  which  can  be  enforced  only  through  the 
instrumentality  of  a  court  of  equity,  there  is  no  reason  for  a 
departure  from  the  general  principle,  that  priority  in  point 
of  time  creates  priority  in  point  of  right,  and  that  the  trans- 
fer or  conveyance  must  be  limited  to  the  interest  of  the 
grantor. — 2  Lead.  Eq.  Cases,  94-5. 

Another  principle,  well  established,  is,  "  that  a  purchaser 
will  have  constructive  notice  of  every  thing  which  appears 
in  any  part  of  the  deeds  or  instruments  which  prove  and 
constitute  the  title  purchased,  and  is  of  such  a  nature  that, 
if  brought  directly  to  his  knowledge,  it  would  amount  to 
actual  notice.  For  the  right  of  a  purchaser  can  in  no  case 
go  beyond  his  own  title,  and  whatever  appears  on  the  face 
of  the  title  papers,  forms  an  integral  part  of  the  title  itself." 
2  Lead.  Eq.  Cases,  168-9 ;  Johnson  v.  T/nveatt,  18  Ala.  741  ; 
Wihon  V.  Wall,  34  Ala.  288  ;  Witter  v.  Dudley,  42  Ala.  616  ; 
Taylor  v.  Forsey,  56  Ala.  426. 

These  principles  are  fatal  to  the  claim  of  the  appellees,  to 
protection  as  bona  fide  purchasers.  The  legal  estate  in  the 
premises  did  not  reside  in  the  vendor,  Frazer,  through  and 
from  whom  they  deduce  title.  It  resided  in  the  appellants, 
and  the  maxim  caveat  emptor  is  completely  applicable.  The 
whole  principle  on  which  protection  is  afforded  a  bona  fide 
purchaser,  proceeds  on  the  substantial  reason,  that  by  part- 
ing with  a  valuable  consideration  he  has  acquired  an  equity 
equal  in  dignity  to  the  outstanding  equity  of  which  he  has 
no  notice.  As  a  mere  equity,  that  he  acquires  must  be  su- 
bordinate to  older  equities,  but  annexed  to  it  is  the  legal 
estate,  and  it  is  the  legal  estate  which  gives  him  precedence. 
In  Hinds  v.  Fattier,  7  Pet.  271,  said  C.  J.  Marshall:  "  The 
rules  respecting  a  purchaser  without  notice  are  framed  for 
the  protection  of  him  who  purchases  a  legal  estate,  and  pays 
the  purchase-money  without  knowledge  of  an  outstanding 
equity.  They  do  not  protect  a  person  who  acquires  no  sem- 
blance of  title.  They  apply  fully  only  to  the  purchaser  of 
the  legal  estate.  Even  the  purchaser  of  an  equity  is  bound 
to  take  notice  of  any  prior  equity."  All  the  appellees  ac- 
quired, or  could  acquire  by  their  purchase,  was  an  equity. 
If  their  vendor  had  fully  paid  the  purchase-money,  and  the 
guardian  of  the  appellants  had  made  proper  application  of 
it,  the  estate  could  and  would,  in  a  court  of  equity,  have 
been  charged  with  it.  This  is  the  extent  of  the  equity,  per- 
haps, if  the  purchase-money  had  been  paid ;  not  having  been 
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paid,  if  the  appellants  elect,  as  they  do,  to  confirm  the  sale, 
the  purcljase-mont^y  is  a  trust  chargeable  on  the  lands ;  and 
all  that  the  purchasers  from  the  original  vendee  acquired,  is 
an  equity  to  the  legal  estate  on  the  payment  of  the  purchase- 
money.      TJmi  have  not  the  .semb  ance  of  a  legal  title. 

The  several  conveyances  by  the  guardian  give  notice  that 
the  legal  estate  resides  in  the  appellants.  Each  recites  that 
Mary  E.  Shorter,  for  herself,  and  as  guanlian  to  her  children 
by  her  late  husband  deceased,  James  H.  Shorter,  grants  and 
covenants.  It  is  vain  for  a  purchaser  from  her  grantee  to 
profess  ignorance  of  the  fact,  not  now  disputed,  that  the 
estate  resided  in  the  ancestor  of  the  appellants,  and  that  the 
sale  and  conveyance  by  the  guardian  was  unauthorized.  Of 
the  title  papers  of  their  vendor,  the  law  conclusively  charges 
them  with  notice.  There  is,  and  can  be,  no  more  disputation 
of  the  fact  of  notice,  than  of  the  presumption  every  man 
knows  the  law.  If  they  were  not  grossly  negligent — if  they 
made,  as  they  were  bound  to  make,  an  examination  of  the 
quality  of  the  estate  of  their  vendor,  they  could  not  be  igno- 
rant that  the  legal  estate  resided  in  the  appellants,  and  all 
they  could  possibly  acquire  was  an  equity  to  charge  the 
lands  with  the  purchase-money,  if  it  had  been  paid  and 
properly  applied.  Into  its  payment  and  application,  they 
were  bound  to  inquire,  for  their  equity  depended  on  these 
facts.  If  it  had  not  been  paid,  they  can  not,  without  profes- 
sing ignorance  of  the  law,  aver  that  they  had  not  notice  of 
the  equity  of  the  appellants,  to  confirm  the  unauthorized  sale 
•by  their  guardian,  and  charge  the  lands  with  the  payment 
of  the  purchase-money.  There  is  no  aspect  of  the  case  in 
which,  in  equity  and  good  conscience,  the  lands  should  not 
be  charged  with  the  payment  of  the  original  purchase-money. 
Thereby,  the  original  vendee  is  freed  from  standing  in  the 
condition  of  a  trespasser,  a  condition  he  never  intended  to 
assume;  acquires  that  for  which  he  contracted,  the  legal 
estate  in  the  premises;  and  is  saved  from  the  injustice  of 
doing  that  which  even  the  sovereign  power  of  the  State  can 
not  do,  taking  the  property  of  another  without  just  compen- 
sation. 

The  decree  of  the  chancellor  must  be  reversed,  and  a 
decree  will  be  here  rendered,  granting  the  appellants  re- 
lief. 

MA.NNING.  J.,  dissents  upon  the  proposition,  that  the 
venlor  of  land  who  has  executed  a  conveyance  without  re- 
serving or  contracting  for  a  lien  to  secure  payment  of  the 
price,  may  sue  in  equity  to  establish  and  enforce  such  a  lien, 
after  recovery  of  the  debt  by  an  action  at  law  is   barred  by 
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the  statute  of  limitations  ;  a  statute  which  by  express  enact- 
ment is  extended  to  suits  in  equity  also.  For  his  views  on 
this  subject,  he  refers  to  bis  dissenting  opinion  in  Bizzell  v. 
Nix,  60  Ala.  281. 


Gasseiiheimer  v.  Hug'uley. 

Statutory  Proceeding  for  Partition  of  Crops. 

1.  Record  of  action  of  urdaicful  detainer;  ndmissibility  as  evidence,  and  how 
proved. — In  a  statutory  proceeding  for  the  partition  of  crops  between  two  joint 
owners  (Code  §§  .3521-29),  it  is  permissible,  if  not  necessary,  for  the  plaintiff  to 
prove  that,  before  the  institution  of  the  proceeding,  he  was  dispossessed  by 
the  defendant  of  the  crops,  and  of  the  land  on  which  they  were  raised ;  and 
the  record,  or  papers,  of  the  action  of  unlawful  detainer,  are  the  highest  and 
best  evidence  of  the  eviction;  and,  as  preliminary  to  their  introduction,  the 
justice  may  testify  to  the  fact  that  there  was  such  a  suit  between  the  parties  in 
his  court. 

2.  Redundant  evidence. — In  a  case  tried  before  the  court  below  without  a 
jury,  a  disputed  question  of  fact  being  proved  by  unexceptionable  testimony, 
the  admission  of  illegal  evidence  for  the  same  purpose  is  error  without  injury, 
since  the  evidence  is  simply  redundant  ;  but,  "if  the  trial  had  been  before  a 
jury,  the  rule  would  probably  be  different." 

Appeal  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Ben  Huguley  against  S.  Gas.- 
senheimer,  and  was  instituted  in  the  Probate  Court,  on  the 
3d  September,  1877.  The  proceeding  was  founded  on  the 
statute  Code  (§§  3521-35),  and  sought  a  partition  of  crops 
between  the  plaintiff  and  defendant.  On  the  trial  in  the 
Probate  Court,  which  was  by  the  judge  without  a  jury,  the 
defendant  reserved  several  exceptions  to  the  rulings  of  the 
court  in  admitting  e\ddence  ;  and  these  rulings  were  assigned 
by  him  as  error  in  the  Circuit  Court,  to  which  the  cause  was 
removed  by  appeal  at  his  instance.  The  Circuit  Court 
affirmed  the  judgment  of  the  Probate  Court ;  and  its  judg- 
ment is  now  assigned  as  error  in  this  court,  together  with 
the  several  rulings  of  the  Probate  Court  shown  by  the  bill  of 
exceptions. 

H.  C.  LiNDSEY,  for  appellant. 

Geo.  D.  &  Geo.  "W.  Hooper,  contra. 

STONE,  J. — This  proceeding  was  instituted  in  the  Probate 
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Court,  under  the  act  "  To  authorize  and  regulate  the  parti- 
tion of  crops  among  tenants  in  common,  or  joint  owners 
therein,  and  to  enforce  liens  thereon  in  certain  cases,"  ap- 
proved Aiarch  7,  1876.-  Pamph.  Acts,  125  ;  Code  of  1876, 
§§  3521  et  f>eq.  The  exceptions  relate  to  the  admission  of  evi- 
dence tending  to  show  that  G.  Gassenheimer  was  the  agent 
of  S.  Gassenheimer,  and  to  the  admission  of  the  papers  in 
the  unlawful  detainer  suit  between  these  parties.  The  trial 
was  had  before  the  court  without  a  jury ;  and  the  material 
inquiry  for  the  court  to  determine  was,  whether  the  parties, 
Huguley  and  Gassenheimer,  were  the  joint  owners  of  the 
crops  sought  to  be  partitioned,  and  the  amount  or  extent  of 
their  several  interests.  If  the  legal  testimony  enabled  the 
Probate  Court  to  solve  these  inquiries  with  reasonable  and 
satisfactory  certainty,  we  are  relieved  of  the  necessity  of 
considering  the  court's  rulings  on  other  questions. 

There  can  be  no  question  that  the  Probate  Court  rightly 
received  the  record,  or  papers,  io  the  unlawful  detainer  suit, 
in  evidence.  It  was  permissible,  if  not  necessary,  to  prove 
that  Huguley  was  dispossessed  of  the  land,  and  of  the  crop 
jointly  owned  by  him  and  Gassenheimer.  Those  papers  were 
the  highest  and  best  evidence  of  the  eviction.  And  it  was 
permissible  to  prove,  as  introductory  to  the  quasi-vecord  from 
the  justice,  that  there  was  a  suit  between  these  parties  be- 
fore Esquire  Hanson.  This  was  not  proviug  the  contents  of 
a  writing. — Phillips  v.  Costley,  40  Ala.  486 ;  Ware  v.  Robin- 
son, 18  Ala.  105 ;  Kennedy  v.  Dear,  6  Por.  90. 

The  agency  of  G.  Gassenheimer  to  make  the  contract  with 
Huguley  is  admitted  in  the  complaint  filed  by  S.  Gassen- 
heimer, in  the  action  of  unlawful  detainer.  It  is  also,  in  effect, 
proved  by  the  attorney,  Lindsey,  when  he  testifies  that  G. 
Gassenheimer  employed  him  to  bring  that  suit.  This  fact, 
the  agency,  being  proved  by  unexceptionable  testimony,  and 
the  trial  being  before  the  judge  without  a  jury,  the  admis- 
sion of  additional,  illegal  evidence  of  the  same  fact,  could 
not  possibly  have  worked  any  injury.  It  was  simply  redun- 
dant. The  case  would  probably  be  different,  if  the  trial  had 
been  before  a  jury. 

We  find  no  error  that  could  have  prejudiced  the  appellant, 
and  the  judgment  of  the  Circuit  Court  is  aflSrmed. 
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Hurt  V.  Kedd  <fe  Co. 

Statutory   Trial  of  Right  of   Property  between  Plaintiffs  in 

Attachment  and   Mortgagee. 

/'  ' 

1.  Description  of  property  in  mortaage.  —  "Foniteen  mules,  now  on  my  plan- 
tation in  Russell  count}',''  is  a  sufficient  description,  in  a  mortgage,  of  the 
property  conveyed  by  it ;  and  parol  evidence  of  the  fact  that  the  mortgagor 
had  but  one  plantation  in  said  county,  and  that  he  had  on  it  fourteen  mules, 
renders  the  description  definite  and  certain,  and  the  property  capable  of  iden- 
tification. 

2.  Sale  of  mortgaged  properly  under  attachment ;  right  of  mortgagee  to  surplus 
proceeds,  as  against  junior  attachment. — When  mortgaged  personal  property  is 
seized  under  attachment  against  the  mortgagor,  before  the  registration  of  the 
mortgage,  and  is  sold  as  perishable,  the  lien  of  the  attachment  must  prevail 
over  that  of  the  mortgage  ;  but,  it  the  mortgage  is  duly  recorded  before  the 
rendition  of  judgment  in  the  attachment  suit,  and  the  proceeds  of  sale  exceed 
the  amount  of  that  judgment,  the  mortgagee  may  claim  the  surplus  in  the 
hands  of  the  sheriff ;  or  he  may  interpose  a  claim  to  it,  and  recover  it  on  the 
trial  of  a  statutory  contest  with  a  junior  attaching  creditor,  whose  attachment 
was  levied  on  it,  in  the  hands  of  the  sheriff,  after  the  registration  of  the  mort- 

Appeal  from  the  Circuit  Court  of  Eussell. 

Tried  before  the  Hon.  James  E.  Cobb. 

This  was  a  statutory  trial  of  the  right  of  property  in  and 
to  a  certain  sum  of  money  in  the  liands  of  the  sheriff, 
amounting  to  $233,  between  C.  A.  Eedd  &  Co.,  plaintiffs  in 
attachment  against  John  W.  Hurt,  and  George  T.  Hurt  as 
claimant.  The  money  arose  from  the  sale  of  certain  muh^s, 
twelve  in  number,  and  other  personal  property,  belonging  to 
said  John  W.  Hurt ;  on  which  the  sheriff  had  levied  a  former 
attachment,  at  the  suit  of  Flournoy,  McGehee  &  Co.,  against 
said  John  W.  Hurt,  and  which  he  had  sold,  while  in  his  pos- 
session under  the  levy,  as  perishable  property  ;  the  sum  here 
in  controversy  being  the  surplus  left  in  the  hands  of  the 
sheriff  after  satisfying  the  judgment  rendered  against  Hurt 
in  that  suit.  The  attachment  of  Flournoy,  McGehee  &  Co. 
was  levied  on  the  property  on  the  9th  December,  1876 ;  the 
judgment  in  their  suit  was  rendered  at  the  Fall  term  of  said 
Circuit  Court,  1877,  and  was  satisfied  out  of  the  moneys  in 
the  hands  of  the  sheriff;  and  the  attachment  of  C.  A.  Redd 
&  Co.  was  levied  on  the  balance  in  his  hands,  as  the  prop- 
erty of  said  John  W.  Hurt,  on  the  8th  December,  1877. 
George  T.  Hurt,  the  claimant,  derived  title  to  this  balance 
under  a  mortgage  executed  to  him  by  said  John  W.  Hurt, 
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the  defendant  iu  attachment ;  which  was  executed  in  Fulton 
county,  Georgia,  dated  the  1st  May,  1876,  and  recorded  in 
the  office  of  the  probate  judge  of  Russell  count}'  on  the  3d 
March,  1877,  which  was  prior  to  the  sale  of  the  property 
under  the  attachment  of  Flournoy,  McGehee  &  Co.,  but  after 
the  levy  of  that  attachment.  The  mortgage  purported  to 
convey  a  tract  of  land  in  Fulton  county,  Georgia,  "  also, 
fourteen  mules,  now  on  my  plantation  in  Russell  county,  Al- 
abama." It  was  admitted,  that  neither  the  sheriff,  nor 
Flournoy,  McGehee  &  Co.,  had  any  notice,  actual  or  con- 
structive, of  this  mortgage,  at  the  levy  of  the  first  attach- 
ment ;  and  that  the  mortgagee  claimed  the  mules,  and  gave 
public  notice  of  his  claim  under  the  mortgage,  at  the  sheriff's 
sale  under  the  attachment.  One  Chitwood.a  witness  for  the 
claimant,  "  testified  that,  during  the  year  1876,  he  was  em- 
ployed by  said  John  W.  Hurt  as  agent  on  his  plantation  in 
Russell  county,  about  five  miles  from  Glennville,  and  lived 
on  said  plantation  during  the  whole  of  that  year ;  that  on 
the  9th  December,  1876,  while  he  was  living  on  the  place, 
the  attachment  of  Flournoy,  McGehee  &  Co.  was  levied  on 
twelve  mules  and  other  property  on  said  plantation ;  that 
said  Hurt  had  on  said  plantation,  on  the  Ist  May,  1876, 
fourteen  mules,  two  of  which  died  during  the  year,  and  the 
others  were  the  mules  on  which  said  attachment  was  levied; 
and  that  said  John  W.  Hurt  never  owned  during  the  year 
1876,  nor  claimed  to  own,  any  other  plantation  in  Russell 
county  than  that  upon  which  witness  so  lived,  nor  any  other 
mules  than  those  above  mentioned."  The  claimant  himself, 
also,  testified  to  the  same  facts  as  to  the  plantation  and 
mules,  and  that  his  debt  secured  by  the  mortgage  was  still 
due  and  unpaid.  "  In  connection  with  this  testimony,  the 
claimant  then  offered  to  introduce  in  evidence  his  said  mort- 
gage, its  due  execution  and  record  being  admitted ;  but  the 
plaintiffs  objected  to  its  introduction,  on  these  grounds  :  1st, 
that  the  same  was  void,  so  far  as  it  purported  to  convey  the 
mules,  on  account  of  the  uncertainty  with  which  they  were 
therein  described ;  and,  2d,  because  the  mortgage  purported 
to  convey  mules,  whereas  the  property  claimed  is  money. 
The  court  sustained  the  plaintiffs'  objections,  and  excluded 
the  mortgage  from  the  jury ;  to  which  ruling  the  claimant 
excepted.  And  this  being  all  the  evidence,  the  court  charged 
the  jury,  at  the  request  in  writing  of  the  plaintiffs,  that  they 
must  find  for  the  plaintiffs  if  they  believed  the  evidence ; 
to  which  charge,  also,  the  claimant  excepted."  The  exclu- 
sion of  the  mortgage  from  the  jury,  and  tlje  charge  of  the 
court,  are  now  assigned  as  error. 
Vol.  lxiv. 
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James  P.  Mitchell,  and  Watts  &  Sons,  for  the  appellant. — 
1.  The  mortgage  described  the  mules  with  sufficient  certainty 
and  definiteness,  and  the  parol  evidence  in  aid  of  it  identi- 
fied them  beyond  mistake  or  dispute. — Ellis  v.  Sims,  2  La. 
Ann.  251 ;  Baker  v.  Bank,  2  La.  Ann.  371  ;  Bank  v.  Barrow, 
21  La.  Ann.  396 ;  24  La.  Ann.  518 ;  Witczinski  v.  Everman, 
51  Miss.  841 ;  Wilson  v.  Boyce,  92  U.  S.  320 ;  Johnson  v.  De- 
lancii,  4  Cowen,  427;  Pond  v.  Berg,  10  Paige,  140 ;  Jones  on 
Mortgages,  vol.  1,  65-6. 

2.  The  other  objection  to  the  mortgage  is  answered  by  the 
following  authorities :  Marriott  (£■  Hardtsty  v.  Givens,  8  Ala. 
694 ;  Abney  v.  Kingsland  (It  Co.,  10  Ala.  356 ;  Carville  v. 
Stout,  10  Ala.  796. 

L.  W.  MARTm,  contra.-    (No  brief  on  file.) 

BRICKELL,  C.  J. — The  mortgage  is  of  "  fourteen  mules, 
now  "  (at  the  time  or  date  of  executing  the  mortgage)  "  on 
my  "  (the  mortgagor's)  "  plantation  in  Bussell  county,  Ala- 
bama." It  was  sufficiently  specific  and  certain.  The  num- 
ber of  the  mules  is  stated,  and  the  place  at  which  they  would 
be  found  Parol  evidence  that  the  mortgagor  had  but  one 
plantation  in  Russell  county,  and  had  there  only  fourteen 
mules,  rendered  the  property,  on  wliich  the  mortgage  was  to 
operate,  definite  and  certain,  capable  of  positive  indentifica- 
tion. 

2.  An  attachment  was  levied  on  the  mules,  and  other  per- 
sonal property  of  the  mortgagor,  before  the  registration  of 
the  mortgage.  By  the  levy,  a  lien  was  acquired,  which  had 
priority  over  the  mortgage.  A  sale  of  the  property,  as  per- 
ishable, was  made  by  the  sheriff,  under  the  levy  of  the  attach- 
ment ;  and  the  proceeds  of  sale,  with  the  attachment,  were 
returned  into  court,  the  aggregate  of  the  sale  being  $733.93  ; 
of  which  sum  $623.50  was  the  price  for  which  the  mules 
were  sold.  At  the  time  of  the  sale,  the  sheriff,  and  the 
plaintiffs  in  attachment,  had  notice  of  the  mortgage,  and  that 
the  mortgagee  made  claim  to  the  mules.  The  mortgage  was 
recorded  before  the  rendition  of  the  judgment  in  the  attach- 
ment suit.  A  surplus  of  $233  remaining  in  the  hands  of  the 
sh^^riff  after  satisfying  the  judgment,  the  appellees  caused  an 
attachment  to  be  issued  against  the  mortgagor,  and  levied 
upon  it.  Thereupon,  the  appellant,  the  mortgagee,  inter- 
posed a  claim  to  it  under  the  statute,  and  an  issue  was 
formed  to  try  the  right  of  property.  The  rulings  of  the  Cir- 
cuit Court,  though  made  on  objections  to  the  admissibility 
of  evidence,  really  involve  only  the  question,  whether  the 
jnoney  was  subject  to  the  attachment ;  and  we  consider  that 
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question,  without  dwelling  upon  the  manner  in  which  it  was 
presented. 

A  surplus  of  money  remaining  in  the  hands  of  a  sheriff, 
derived  from  a  sale  of  property  under  legal  process,  belongs 
to  the  owner  of  the  property ;  and  the  sheriff,  and  the  sure- 
ties on  his  official  bond,  are  bound  for  its  payment  to  bim. 
State  V.  Pool,  5  Ired.  105;  State  v.  Reed,  lb.  351.  The  lien 
of  the  mortgage,  though  subordinate  to  that  acquired  by 
the  levy  of  the  first  attachment,  because  of  the  failure  to 
record  it,  had  precedence  of  the  lien  acquired  by  the  levy  of 
the  attachment  in  favor  of  the  appellee.  The  lien  of  the 
mortgage  could  not  be  defeated  by  the  excessive  sale  made 
by  the  sheriff,  and  priority  given  to  the  younger  lien  claimed 
by  the  appellee.  To  prevent  such  injustice,  the  law,  at  the 
election  of  the  morigagee,  transfers  the  prior  lien  to  the  sur- 
plus proceeds  of  sale,  and  requires  that  it  should  be  applied 
to  the  payment  of  the  mortgage  debt. — Averill  v.  Loucks,  6 
Barbour,  478.  The  sheriff  may  have  been  guilty  of  a  con- 
version in  selling  more  of  the  mules  than  was  necessary  to 
satisfy  the  prior  attachment.  The  mortgagee  had  the  right 
to  waive  the  tort,  ratify  the  unauthorized  sale,  and  claim  the 
proceeds  as  money  had  and  received  to  his  use.  The  elec- 
tion was  made  by  a  claim  to  the  money,  interposed  under 
the  statute. 

The  rulings  of  the  Circuit  Court  were  adverse  to  these 
views ;  and  its  judgment  must  be  reversed,  and  the  cause 
remanded. 


Wright's  Adin'r  v.   Wright's  Distri- 
butees. 

Final  Settlement  and  Distribution  of  Decedent's  Estate. 

1.  AUowanee  to  administrator,  jnr  hoard  or  maintenance  of  infant  distributee. 
It  is  not  within  the  line  of  the  ordinary  authority  and  duty  of  an  executor  or 
administrator,  to  apply  the  assets  in  his  hands  to  the  maintenance  of  the 
widow  and  children,  or  other  persons  having  an  interest  in  the  estate;  and 
even  when  the  testator's  will  charges  his  estate  with  the  maintenance  and 
education  of  an  infant  grandson,  and  authorizes  his  personal  representative 
to  make  a  reasonable  appropriation  of  the  assets  for  that  purpose,  the  charge 
is  subordinate  to  the  payment  of  debts  and  expenses  of  administration;  conse- 
quently, when  the  personal  representative  claims  a  credit,  on  final  settlement 
of  his  accounts,  for  moneys  expended  for  that  purpose,  he  must  show  that 
there  were  assets  remaining,  after  the  payment  of  debts  and  expenses,  which 
cbnld  properly  be  so  applied. 

Voii.    LXIY. 
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2.  Proof  of  voucher. — A  receipt  for  money  paid,  presented  by  an  adminis- 
trator as  a  voucher,  is  not  self-proving;  and  if  it  is  contested,  the  onus  is  on 
him  to  prove  the  payment,  or  the  signature  to  the  receipt. 

Appeal  from  the  Probate  Court  of  Macon. 

In  the  matter  of  the  final  settlement  and  distribution  of 
the  estate  of  Charlton  Wright,  deceased,  by  Moses  T.  Wright, 
the  administrator  de  bonis  non,  with  the  will  annexed.  The 
decedent  died  on  the  29th  January,  1869 ;  and  by  his  last 
will  and  testament,  which  was  duly  admitted  to  probate  in 
said  county,  devised  and  bequeathed  all  his  property  to  his 
wife,  during  life  or  widowhood  ;  adding  tliese  words  :  "After 
her  death,  what  remains  of  said  property  I  want  equally 
divided  among  my  children,"  naming  his  nine  children,  and 
Henry  J.  Wright,  a  grandson,  whose  father  was  dead  ;  "  the 
last  named,  Henry  J.  Wright,  to  be  maintained  and  schooled, 
and  to  have  his  father's  share  of  the  estate."  The  bill  of 
exceptions  states,  that  Moses  T.  Wright  "  qualified  and  gave 
bond  as  administrator  of  said  estate,  with  the  will  annexed  ;" 
that  the  estate  was  regularly  declared  insolvent,  on  the  13th 
March,  1871 ;  that  said  Moses  T.  Wright  continued  in  the 
administration  of  said  estate  after  the  declaration  of  insolv- 
ency ;  and  that  said  estate,  by  compromising  claims  against 
it,  and  by  failure  of  creditors  to  file  claims  against  it  within 
the  time  allowed  by  law,  became  solvent." 

In  his  accounts  as  stated  by  himself  for  settlement,  the 
administrator  claimed  a  credit  for  $500,  "as  per  voucher  No.  6;" 
which  was  a  receipt,  without  date,  purporting  to  be  signed 
by  John  P.  Wright,  as  guardian  of  Henry  Wright,  minor, 
appended  to  an  account  against  Moses  T.  Wright,  as  admin- 
istrator of  Charlton  Wright,  deceased,  "  for  board  and  edu- 
cation of  said  minor  for  the  years  1871,  '72,  '73,  '74,  and  '78, 
at  $100  per  year."  The  adult  heirs  of  the  estate  objected  to 
the  allowance  of  a  credit  to  the  administrator  for  this  item, 
and  moved  to  strike  it  out  of  his  account ;  "  and  in  support 
of  said  motion,  they  introduced  the  decree  of  insolvency  of 
said  estate,  which  was  admitted  to  be  true,  and  also  an 
agreement  entered  into  by  all  the  adult  heirs  of  said  estate," 
as  follows : 

"  Whereas,  the  undersigned,  heirs  and  distributees  of  the 
late  Charlton  Wright,  deceased,  who  are  also  th5  heirs  and 
distributees  of  the  late  T.  J.  Wright,  deceased,  have  among 
themselves  matters  of  controversy  touching  the  ownership 
of  certain  assets,  real  and  personal,  of  said  two  decedents, 
and  touching  the  settlement  of  the  administration  of  D.  F. 
Wright  upon  the  estate  of  T.  J.  Wright,  deceased :  Now,  for 
the  purpose  of  settling  said  controversy,  and  avoiding  any 
further  costs  and  litigation  growing  out  of  the  same,  have 
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entered  into  the  following  agreement :  1.  The  lands  claimed 
by  D.  F.  Wright,  as  administrator  of  the  estate  of  T.  J. 
Wright,  are  the  lands  of  Charlton  Wright,  deceased,  to  be 
administered  by  his  administrator.  2.  The  said  D.  F.  Wright 
surrenders  to  the  other  heirs  of  said  Charlton  Wright  the 
rent  cotton  grown  on  said  lands  during  the  year  1873,  to-wit, 
four  bales.  3.  The  said  D.  F.  Wright  is  discliarged  from  all 
further  liability  as  such  administrator,  and  his  surrender  of 
the  lands  and  cotton  above  referred  to,  to  the  other  heirs  of 
said  estate,  is  in  full  and  entire  satisfaction  of  all  claims 
which  we  have  against  said  administrator  as  such,  and  in 
full  satisfaction  of  all  interest  which  we  have  in  and  to  the 
estate  he  has  represented,  viz.,  the  estate  of  said  T.  J.  Wright, 
deceased.  4.  In  the  distribution  of  the  assets  of  Charlton 
Wright,  deceased,  D.  F.  Wright  surrenders  to  the  other  heirs 
of  said  decedent  all  right,  title  and  interest,  which  he  has  in 
and  to  the  same,  as  heir  or  legatee  of  said  decedent.  5. 
The  assets  o  said  Charlton  Wright's  estate,  after  paying  the 
debts  and  exp  uses  of  administration,  shall  be  equally  divided 
among  the  remaining  heirs  of  said  estate  ;  an  account  being 
first  taken  of  advancements  made,  or  purchases  by  said  heirs, 
and  the  severa  and  respective  [interests]  of  each  equalized 
on  this  basis.  6.  That  a  final  settlement  and  distribution  of 
said  estate  shall  be  made,  at  as  early  a  day  as  practicable, 
after  the  debts  and  expenses  of  administration  are  paid. 
7.  The  rents  due  for  the  lands  this  year  are  a  part  of  the 
assets  of  said  Charlton  Wright's  estate,  and  are  subject  to 
the  5th  article  of  this  agreement.  8.  It  is  the  purpose  and 
meaning  of  this  agreement  to  make  a  final  and  complete  set- 
tlement of  all  matters  growing  out  of,  or  connected  with  the 
administration  of  D.  F.  Wright  upon  the  estate  of  T.  J. 
Wright,  and  give  'dm  a  full  acquittance  therefrom  ;  as  well 
as  to  determine  the  disposition  of  the  assets  of  Charlton 
Wright,  deceased.  Witness  our  hands  and  seals,  this  6th  of 
January,  1874."  (Signed  by  all  the  adult  heirs,  including 
Moses  J.  Weight.) 

"  It  was  proved,  also,  that  the  estate  of  said  T.  J.  Wright 
was  a  separate  and  distinct  estate,  before  said  agreement 
was  made  ;  that  the  heirs,  under  the  law,  of  Chaflton  Wright, 
deceased,  were  also  the  heirs  of  said  T.  J.  Wright ;  that  said 
T.  J.  Wright  died  intestate,  and  his  estate  was  solvent ;  that, 
at  the  time  said  agreement  was  made,  the  estate  of  Charlton 
Wright  had  been  declared  insolvent,  and  the  claims  against 
his  estate  proper,  which  had  been  paid,  were  more  than  sufii- 
cient  to  consume,  and  did  consume  the  assets  of  his  estate 
proper, — meaning  thereby  the  estate  of  said  Charlton  alone, 
as  distinguished  from  the  estate  of  T.  J.  Wright,  afterwards 
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administered  under  the  name  of  the  Charlton  Wright  estate. 
This  was  all  the  evidence  of  the  contestants.  It  was  admit- 
ted that  said  Charlton  Wright  died  on  the  29th  January,  1869, 
leaving  a  last  will  and  testament,  which  was  duly  probated, 
and  which  was  introduced  in  evidence  by  the  administrator. 
It  was  proved,  also,  that  said  M.  J.  Wright  continued  in  the 
administration  after  the  declaration  of  insoh^ency  ;  also,  that 
said  estate,  by  compromising  claims  against  it,  and  by  the 
failure  of  creditors  to  file  their  claims  against  it  wuthin  the 
time  allowed  by  law,  became  solvent.  It  was  further  proved, 
that  the  amount  paid  by  said  administrator  to  the  guardian 
of  said  minor,  for  board  and  education  for  the  years  named, 
was  reasonable  and  proper ;  and  that  said  minor,  when  said 
account  commenced,  was  about  ten  or  eleven  years  of  age. 
This  was  all  the  proof ;  and  the. court  thereupon  sustained 
the  motion  to  strike  out  said  item,  and  refused  to  allow  said 
administrator  a  credit  for  said  payment."  This  ruling  of  the 
court,  to  which  the  administrator  reserved  an  exception,  is 
the  only  matter  now  assigned  as  error. 

Abeecrombie  &  Graham,  and  S.  B.  Paine,  for  appellant. 

W.  C.  Brewer,  and  W^.  C.  McIver,  contra. 

BKICKELL,  C.  J.— We  do  not  find  any  error  in  this 
record,  prejudicial  to  the  appellant.  It  is  not  within  the  line 
of  the  ordinary  authority  and  duty  of  an  executor,  or  admin- 
istrator, to  apply  the  assets  in  his  hands  to  the  maintenance 
of  the  widow  and  children,  or  others  standing  in  a  relation 
of  dependence  to  the  testator,  or  intestate.  It  may  be  ad- 
mitted, that  the  will  of  the  testator  charged  his  estate  with 
the  maintenance  and  education  of  his  grand-son,  Henry  J. 
Wright,  and  that  the  executor,  or  an  administrator  de  bonis 
non  with  the  will  annexed,  would  have  been  authorized  to 
make  a  reasonable  appropriation  of  the  assets  for  that  pur- 
pose. The  charge  was  subordinate  to  the  payment  of  debts, 
and  the  expenses  of  administration.  It  is  not  shown  that 
there  were  assets  remaining  after  the  payment  of  debts  and 
the  expenses  of  administration,  which  could  have  been  prop- 
erly applied  to  the  maintenance  of  the  grand-son ;  nor  that 
the  allowance  of  the  claim  for  his  board  would  not  have  im- 
posed it  on  the  assets  of  the  estate  of  Thomas  J.  Wright, 
which  were  not  subject  to  its  payment. 

Independent  of  this  consideration,  there  was  no  evidence 
offered  of  the  correctness  of  the  voucher,  nor  of  the  fact  of 
its  payment.  Vouchers  presented  by  an  administrator,  are 
not  self-proving.     If  objection  is  made  to  them,  the  onus  of 
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proof  rests  on  the  administrator  or  executor ;  and  if  evi- 
dence sufficient  to  create  the  presumption  of  the  validity  of 
the  claim  and  its  payment  is  not  produced,  a  credit  for  it 
can  not  be  allowed.  The  mere  production  of  an  instrument, 
purporting  to  be  a  receipt,  without  proof  of  the  signature  of 
the  party  by  whom  it  purports  to  be  signed,  and  who  may 
be  entitled  to  receive  pavment,  is  not  proof  of  payment. 
Gauntt  V.  Tucker,  18  Ala.  27. 
Let  the  judgment  be  affirmed. 


Walker  t'.  Bentley. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  When  sworn  replication  is  necessary. — When  a  promissory  note,  or  other 
written  instrument,  is  offered  in  evidence  under  the  plea  of  set-off,  or  other 
plea  in  bar,  the  execution  or  assignment  thereof  can  only  be  put  in  issue  by  a 
replication  verified  by  affidavit  (Code,  §  3037);  and  this  rule  applies  to  a  note 
which  purports  to  be  signed  by  the  maker's  mark  only,  and  is  not  attested  by 
any  witness. 

Appeal  from  the  Circuit  Court  of  Tallapoosa. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Moses  Bentley  against  James 
Walker,  and  was  commenced  before  a  justice  of  the  peace, 
on  the  6th  August,  1873 ;  the  cause  of  action  being  a  prom- 
issory note  for  $128.86,  executed  by  the  defendant,  dated 
February  yth,  1872,  and  payable  to  the  plaintiff  or  order  one 
day  after  date,  on  which  the  balance  due  was  $56.86,  after 
deducting  the  credits  indorsed.  The  cause  having  been 
removed  into  the  Circuit  Court  by  appeal,  the  plaintiff  there 
filed  a  complaint  on  the  note ;  to  which  the  defendant 
pleaded,  among  other  things,  "  that  said  defendant,  at  and 
before  the  commencement  of  this  suit,  held  and  owned  a 
promissory  note  for  $30,  with  interest  from  date,  made  by 
said  plaintiff  to  William  Williams  on  the  1st  August,  1870, 
and  due  the  1st  December  next  after  date ;  wherefore  said 
note  should  be  set  off  against  plaintiff's  action."  To  this 
plea  the  plaintiff  replied — 1st,  that  thp.  note  pleaded  as  a 
set-off  was  barred  by  the  statute  of  limitations  of  six  years  ; 
2d,  payment  of  said  note ;  3d,  that  the  note  was  included  in 
the  settlement  had  between  plaintiff  and  defendant  when 
the  note  sued  on  was  given,  and  was  thus  paid  and  dis- 
charged ;  and,  4th,  that  the  defendant  was  not  the  owner  of 
Vol.  lxiv. 
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the  note.  These  pleadings  are  set  out  at  length  in  the  tran- 
script, in  which  it  is  also  stated  "  the  defendant  takes  issue 
on  said  replications ;"  but  the  judgment-entry  only  recites 
that  a  demurrer  to  the  plea  of  set-off  was  overruled,  "and 
issue  being  joined  on  the  plea  of  the  general  issue,  thereup- 
on came  a  jury,"  &c. ;  while  the  bill  of  exceptions  thus  states 
the  facts ;  "  Issue  being  joined  on  the  pleadings  filed,  the 
plaintiff  offered  in  evidence  the  note  sued  on,  and  rested ; 
and  then  the  defendant  offered  in  evidence  the  note  pleaded 
as  a  set-off,"  which  is  set  out,  *'  and  proved  that  he  bought 
said  note  from  said  Williams,  the  payee,  in  the  year  1874, 
and  that  it  was  his  property  at  the  commencement  of  this 
suit,  and  was  due  and  unpaid ;  and  closed  his  evidence," 
This  note,  as  copied  in  the  transcript,  is  dated  the  1st  Au- 
gust, 1870,  and  payable  by  the  1st  December  next  after  date, 
with  interest  from  date,  to  William  Williams  or  bearer ;  pur- 
ports to  be  signed  by  Moses  Bentley,  by  his  mark  only,  and 
has  no  attesting  witness.  "This  was  all  the  evidence  on  this 
question  ;  whereupon  the  court  charged  the  jury  :  '  That  all 
written  instruments,  the  foundation  of  the  suit,  or  offered  in- 
evidence  as  a  set-off,  purporting  to  be  signed  by  the  party 
against  whom  it  is  offered,  must  be  received  in  evidence 
without  proof  of  execution,  unless  its  execution  is  denied  by 
a  sworn  plea ;  and  is  evidence  of  the  debt.  That  signature 
includes  the  making  of  a  mark,  when  the  person  can  not 
write ;  his  name  being  written  near  it,  and  witnessed  by  a 
person  who  writes  his  own  name  as  a  witness.  A  note, 
therefore,  which  has  only  a  cross  mark,  and  no  witness,  is 
not  sufficient  evidence  of  the  debt,  and,  if  not  supported  by 
other  testimony,  is  not,  of  itself,  sufficient  evidence  of  the 
debt,  under  sections  3035  and  3036  of  the  Code.'  The  de- 
fendant excepted  to  this  charge,  and  requested  the  court  to 
instruct  the  jury,  that  under  the  plea  of  set-off  in  this  case, 
and  the  plaintiff's  replication  thereto,  the  question  of  the 
execution  of  said  note  [offered]  as  a  set-off,  or  the  consider- 
ation thereof,  is  not  in  issue,  and  the  jury  will  not  consider 
such  defense  to  said  note."  The  court  refused  to  give  this 
charge,  and  the  defendant  excepted  to  its  refusal ;  and  he 
now  assigns  as  error  the  charge  given,  and  the  refusal  of  the 
charge  asked. 

W.  D.  BuLGEE,  for  appellant. 

William  H.  Baknes,  contra. 

BRICKELL,  C.  J. — When  a  promissory  note,  or  other 
written  instrument,  is  offered  in  evidence  under  the  plea  of 
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set-off,  or  other  plea  in  bar,  the  execution  or  assignment 
thereof  can  be  put  in  issue  only  by  a  replication  verified  by 
affidavit.— Code  of  1876,  §  3037.  If  such  replication  is  not 
filed,  the  execution  or  assignment  thereof  is  an  admitted 
fact,  for  all  the  purposes  of  the  trial.  That  a  promissory 
note  purporting  to  be  signed  by  the  maker  with  a  mark 
only,  and  which  is  not  attested,  is  the  matter  of  the  plea, 
is  not  an  exception  to  the  statute. —  Wimherly  v.  Dallas, 
52  Ala.  196. 

Reversed  and  remanded. 


Reiifro  &  Andrews  v,  Loyd. 

Action  on  Promissory  Note,  by  Payees  against  Maker. 

1.  Sale  of  ferliUzers,  without  compliance  fjoith  inspedion  laws. — Under  the  pro- 
visions of  the  ii(5t  approved  March  2,  1871,  requiring  the  inspecting,  stamping 
and  branding  of  fertili^'^rs  (since  repealed),  there  could  be  no  recovery  for 
the  price  of  a  fertilizer,  which  had  not  been  inspected,  stamped  or  branded, 
as  required  by  the  second  section  of  that  act. 

2.  Same;  sufficiency  of  jjlea  in  averment  of  facts,  or  legal  conclusions. — In  an 
action  on  a  promissory  note  given  for  the  price  of  a  fertilizer  sold  by  plain- 
tiffs to  defendant,  a  plea  averring  that  the  fertilizer  had  not  been  inspected, 
stamped  or  branded,  as  required  by  the  second  section  of  the  said  act,  is  not 
objectionable  for  vagueness  or  indefiniteness,  nor  as  averring  legal  conclusions 
instead  of  facts. 

3.  Same;  place  of  sale. ;  sufficiency  of  plea. — Although  the  said  statute  had 
no  extra-territorial  operatiou,  and  did  not  aflfect  the  validity  of  sales  made  in 
another  State;  yet,  in  a  plea  setting  up  a  failure  to  comply  with  the  requisi- 
tions of  the  statute,  in  defense  of  an  action  on  a  note  given  for  the  price  of  a 
fertilizer,  it  is  not  necessary  to  aver  that  the  sale  was  made  in  Alabama  :  if  it 
was  not  made  here,  the  fact  would  be  good  matter  for  a  replication  to  the 
plea. 

Appeal  from  the  Circuit  Court  of  Lee. 
Tried  before  the  Hon.  James  E.  Cobb. 

J.  M.  Chilton,  for  appellant. 

W.  H.  Barnes,  contra. 

BRICKELL,  C.  J. — The  action  was  commenced  before  a 
justice  of  the  peace,  and  was  founded  on  a  promissory  note 
made  by  the  defendant,  payable  to  the  plaintiffs,  dated  the 
15th  day  of  April,  1873,  for  the  payment  of  $78.23  on  the  1st 
day  of  October,  1873,  with  interest  from  date.  The  cause 
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was  removed  into  the  Circuit  Court,  aud  the  defendant  there 
filed  several  pleas ;  the  fourth  of  which  avers,  that  the  con- 
sideration of  the  note  was  a  fertilizer,  manufactured  in,  or 
imported  into  the  State,  and  sold  by  the  plaintiffs  to  the 
defendant,  Avhich  had  not  been  inspected,  stamped  or  brand- 
ed, as  required  by  the  second  section  of  the  act  of  the  Gen- 
eral Assembly,  entitled  "  An  act  to  protect  the  planters  of 
this  State  from  imposition  in  the  sale  of  fertilizers,"  approved 
March  "^d,  1871.  To  this  plea  the'plaintiffs  demurred,  assign- 
ing eight  several  causes  of  demurrer.  The  material  causes 
are,  that  the  plea  is  defective  in  not  averring  that  the  sale 
was  made  in  this  State ;  and  that  it  is  vague  and  indefinite, 
not  averring  any  specific  facts  which  show  a  failure  on  the 
part  of  the  plaintiffs  to  cause  the  inspection,  stamping,  or 
branding  the  fertilizer. 

That  there  can  be  no  recovery  of  the  price  of  a  fertilizer 
sold  within  this  State,  which  was  not  inspected,  branded 
and  stamped,  as  required  by  the  second  section  of  the  stat- 
ute referred  to  in  the  plea,  was  settled  in  IVoods  v.  Armstrong, 
54  Ala.  150.  The  first  section  of  the  act  required  the  gov- 
ernor to  appoint  an  inspector  of  fertilizers  for  the  State  at 
large ;  who  had  the  power  to  appoint  sub-inspectors,  in  such 
counties  as  the  governor  may  have  designated.  The  inspec- 
tor or  sub-inspectors  were  required,  by  the  second  section 
of  the  law,  in  their  respective  counties  to  inspect  all  fertiliz- 
ers, and  to  stamp  or  brand  the  packages  thereof  with  his 
name  as  inspector,  and  the  name  of  the  county  in  which  it 
was  inspected.  The  plea  negatives  a  compliance  with  this 
section.  There  is  no  room  for  intendment,  or  presumption, — 
no  necessity  for  it.  The  averment  is  express,  that  the  con- 
sideratioD  of  the  nole  was  the  price  of  a  ton  of  fertilizer, 
either  manufactured  in  this  State,  or  imported  into  it,  and 
that  it  had  not  been  inspected,  branded  or  stamped,  as  was 
required  by  the  second  section  of  the  law.  There  was  no 
reference  to  the  jury  of  a  question  of  law — of  what  was 
required  by  the  second  section  of  the  statute — as  is  supposed 
by  counsel.  There  was  a  mere  denial  that  certain  acts, 
required  by  that  section,  and  essential  to  the  validity  of  the 
contract,  had  been  done. 

The  statute  had  no  extra-territorial  operation.  It  did  not 
affect  the  validity  of  a  sale  of  a  fertilizer  not  inspected,  made 
in  another  State,  to  a  citizen  of  this  State. — Sfokes  v.  Culver, 
57  Ala.  412.  While  this  is  true,  we  are  not  prepared  to  pro- 
nounce the  plea  defective,  because  it  contains  no  averment 
that  the  sale  of  the  fertilizer  was  made  in  this  State.  If  the 
sale  was  not  in  this  State,  the  fact  was  as  completely  within 
the  knowledge  of  the  plaintiff  as  within  that  of  the  defendant, 
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and  was  the  matter  of  a  replication  to  the  plea.  Time  and 
pZace,  where  material  facts  may  have  occurred  which  form 
the  matter  of  pleas,  are  not  introduced  into  any  of  the  forms 
of  pleas  given  by  the  Code ;  and  pleas  analogous  to  the 
forms  are  declared  sufficient. 
The  judgment  is  affirmed. 


Hart  V.  Ross  &  Garner. 

Statutory  Action  in  Nature  of  Ejectment. 

i.  Recorded  deed ;  wlien  admissible  evidence,  without  proof  of  exectdion. — Un- 
der the  geueriil  statute  ((!ode,  §  2154),  a  recordefl  deed  is  admissible  in  evi- 
dence, without  proof  of  its  execution,  only  when  it  was  recorded  within  twelve 
months  from  its  date  ;  but,  under  the  special  statute  approved  March  20,  1875 
(Sess.  Acts  1874-5,  p.  180),  the  same  Effect  was  given  to  deeds  which  were 
recorded  within  twelve  months  after  its  passage,  saving  the  rights  of  creditors 
and  purchasers  without  notice. 

2.  Same;  repealing  statutes. —The  omission  of  this  special  statute  from  the 
Code  of  1«7S,  if  operating  its  repeal,  would  not  destroy  the  force  and  effect  of 
a  deed  duly  registered  while  it  was  in  existence ;  and  in  a  suit  which  was 
pending  when  the  Code  became  operative,  such  deed  would  be  admissible 
evidence  under  the  statutory  exception  (§  10),  which  continues  in  force  laws 
then  existing  as  to  all  rights  and  remedies  then  subsisting,  and  which  mate- 
lially  modifies  the  general  principle  as  to  ihe  retroactive  operation  of  repeal- 
ing statutes. 

Appeal  from  the  Circuit  Court  of  Chambers. 

Tried  before  the  Hon.  James  E,  Cobb. 

This  action  was  brought  by  Thomas  D.  Hart,  against  Bat- 
tle Eioss  and  James  Garner,  to  recover  the  possession  of  a 
tract  of  land,  with  damages  for  its  detention  ;  and  was  com- 
menced on  the  21st  July,  1875.  The  plaintiff  claimed  the 
land  under  a  deed  from  J.  T.  Baggett  and  wife,  which  was 
executed  in  Cooke  county,  Texas,  dated  the  6th  April,  1874, 
and  attested  by  two  witnesses ;  and  which,  as  shown  by  the 
certificates  indorsed  on  it,  was  proved  by  one  of  the  subscrib- 
ing witnesses,  on  the  day  of  its  date,  before  a  notary  public 
in  Texas,  whose  certificate  of  the  fact  is  in  the  language  of 
the  statute  (Code,  §  2159) ;  and  was  filed  for  record  in  the 
office  of  the  probate  judge  of  Chambers  county,  Alabama, 
on  the  20th  January,  1876,  and  recorded  by  him  on  the  25th 
February,  1876,  as  shown  by  his  certificate.  On  the  trial,  as 
the  bill  of  exceptions  states,  "  the  plaintiff  offered  said  deed 
in  eiddence,  in  connection  with  said  several  certificates,  but 
without  any  other  evidence  of  its  execution  than  is  disclosed 
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by  said  certificates."  The  defendants  objected  to  its  intro- 
duction as  evidence,  "  on  the  ground  that  its  execution  was 
not  proved  ;  which  objection  the  court  sustained,  holding 
that  said  deed,  in  connection  with  said  certificates,  was  not 
self-proving,  and  that  its  execution  must  be  proved."  In 
consequence  of  this  ruling,  to  which  the  plaintiff  duly  ex- 
cepted, he  was  compelled  to  take  a  nonsuit ;  and  he  now 
moves  to  set  aside  the  nonsuit,  assigning  as  error  the  exclu- 
sion of  the  deed  as  evidence. 

J.  E.  DowDELL,  for  appellant. 

W.  H.  Baenes,  contra. 

BRICKELL,  C.  J.— When  this  cause  was  before  this  court 
at  a  former  term,  it  was  decided,  that  the  execution  of  the 
deed,  under  which  the  plaintiff  claims  title,  was  proved  by 
one  of  the  subscribing  witnesses  in  the  form,  and  the  pro- 
bate certified  by  an  officer  having  authority  to  take  and  cer- 
tify it,  in  accordance  with  our  statutes,  and  that  no  other 
evidence  of  its  execution  was  necessary  to  its  admissibility. 
Hart  V.  Boss,  57  Ala.  518.  Conveyances,  acknowledged  (or 
proved)  and  certified  as  authorized  by  the  statutes,  are  ad- 
missible in  evidence,  without  other  proof  of  execution,  only 
when  recorded  in  the  proper  office  within  twelve  months 
from  their  date. — Code  of  1876,  §  2154.  This  deed  was  not 
recorded  within  that  period ;  but,  in  the  decision  to  which 
we  have  referred,  this  defect  was  cured  by  its  registration 
within  twelve  months  after  the  enactment  of  the  statute, 
approved  March  20,  1875,  which  authorized  its  registra- 
tion within  that  period,  and  gave  to  it,  when  registered,  all 
the  force  and  effect  it  would  have  had,  if  it  had  been  regis- 
tered within  twelve  months  from  its  execution,  saving  the 
rights  of  bona  fide  creditors  and  purchasers  without  notice. 
Pamph.  Acts  1874-5,  p.  180.  True,  this  statute  does  not 
seem  to  be  carried  into  the  Code  of  1876.  But,  if  we  were 
to  concede  that  the  omission  operates  its  repeal,  the  force 
and  effect  the  deed  had  acquired,  while  it  was  in  existence, 
would  not  be  destroyed.  Generally,  it  may  be  true,  that 
repealing  statutes,  not  operating  to  infringe  vested  rights, 
affecting  only  rules  of  evidence  or  remedies,  have  a  very 
large  retroactive  operation.  The  rule  is  materially  modified 
as  to  the  Code,  by  the  10th  section  thereof,  which  declares : 
"  This  Code  shall  not  affect  any  existing  right,  remedy,  or 
defense  ;  nor  shall  it  affect  any  prosecution  now  commenced, 
or  which  shall  hereafter  be  commenced,  for  any  offense 
already  committed.     As  to  all  such  cases,  the  laws  of  force 
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at  the  adoption  of  this  Code  shall  continue  in  force." 
When  the  Code  became  operative,  this  suit  was  pending ; 
the  deed  had  been  legally  registered,  and  was  a  legal  instru- 
ment of  evidence  ;  and  this  section  of  the  Code  preserves  it 
for  all  the  purposes  of  the  suit. 

The  Circuit  Court  erred,  in  not  admitting  the  deed  in 
evidence  ;  and  for  the  error,  the  nonsuit  must  be  set  aside, 
and  the  cause  remanded. 


Coles  &  Wife  v,  Allen,  Freer  «fe  Illges. 

BiU  in  Equity  hy  Mortgagees,  for  Confirmation  of  Purchase  at 
Sale  under  Mortgage,  and  Removal  of  Cloud  on  Tith. 

1.  '  Conclusiveness  of  judgment  or  decree;  on  whom  binding. — Au  alienee, 
grantee,  or  assignee  is  not  bound  or  afifected  by  any  judgment  or  decree  ren- 
dered against  the  alienor,  grantor,  or  assignor,  in  a  suit  commenced  after  the 
alienation,  grant,  or  assignment. 

2.  Resulting  trust ;  when  arises  from  application  of  trust  funds  in  pnym'^nt  of 
purchase-money.— Ttxe  principle  is  well  settled,  that  if  a  trustee  uses  the  trust 
funds  in  his  hands  in  making  a  purchase  of  lands,  taking  a  conveyance  of  the 
legal  title  in  his  own  name,  a  trust  results  by  operation  of  law,  iu  fnvor  of  the 

cestui  que  trust,  to  the  extent  of  the  funds  thus  used  ;  but  the  trust  only  results 
from  the  origiual  transaction,  and  the  application  of  the  trust  funds  to  the 
payment  of  the  purchase-money  must  be  coeval  with  the  conveyance  :  a  sub- 
sequent use  of  the  trust  funds,  iu  payment  of  the  trustee's  notes  for  the  pur- 
chase-money, is  not  sufficient  to  create  such  a  trust. 

3.  Same;  as  between  guardian  and  lOf/rd.  — When  a  person  borrows  money 
from  an  infant's  guardian,  to  be  used  in  paying  his  notes  for  lands  which  he 
has  purchased,  with  the  understanding  and  agreement  between  them  that,  on 
the  guardian's  resignation  in  a  short  time,  the  borrower  would  take  out  letters 
of  guardianship,  and  receive  his  own  notes  from  the  former  guardian  as 
money  ;  and  this  agreement  is  carried  into  eflect,  and  the  money  is  so  used  ; 
the  transaction  does  not  create  an  equity  in  the  ward  to  charge  the  lands  with 
the  payment  of  the  money  so  borrowed  and  used. 

4.  Who  is  purchuHer  pendente  lite.  — When  lands  are  sold  under  a  power  in  a 
mortgage,  pending  a  suit  against  the  mortgagor  to  enforce  a  charge  on  them 
in  favor  of  a  third  person,  and  the  mortgagee  himself  becomes  the  purchaser, 
his  title  is  derived  from  the  mortgage,  and  the  doctrine  of  lis  pendens  does  not 
apply  to  him,  if  his  mortgage  was  executed  before  the  commencement  of  the 
suit 

Appeal  from  the  Chancery  Court  of  Russell. 

Heard  before  the  Hon.  N.  S.  Gbaham. 

The  bill  in  this  case  was  filed  on  the  31st  December,  1872, 
by  the  persons  composing  the  firm  of  Allen,  Freer  &  Illges,  a 
mercantile  partnership  doing  business  in  Columbus,  Georgia, 
against  George  D.  Connor,  Mrs.  Eugenia  Coles  and  her  hus- 
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band,  and  others ;  and  sought  to  obtain  the  conj&rmation  of 
a  sale  of  certain  lands,  under  a  power  contained  in  a  mort- 
gage executed  to  the  complainants  by  said  Connor,  at  which 
they  indirectly  became  the  purchasers,  and  to  perpetually 
enjoin  proceedings  under  a  decree  which  Mrs.  Coles  had 
obtained  against  said  Connor  and  others,  declaring  a  trust 
in  the  lands,  or  a  charge  on  them  in  her  favor,  for  her  moneys 
used  by  Connor  in  paying  for  them.  The  complainants' 
mortgage,  which  was  made  an  exhibit  to  the  bill,  was  dated 
the  19th  January,  1871 ;  recited,  as  its  consideration,  that 
the  mortgagor  had  executed  his  draft  for  $3,825.32  to  said 
Allen,  Freer  &  Illges,  due  the  15th  November,  1871,  the  pay- 
ment of  which  he  desired  to  secure,  "  as  well  as  for  the  con- 
sideration of  supplies  advanced  to  me  by  them,  amounting 
in  value  to  amount  of  said  draft,  the  receipt  whereof  is 
hereby  acknowledged ;"  conveyed  a  tract  of  land  in  said 
county,  together  with  "twenty-five  bales  of  cotton,  and  other 
produce,  made,  grown,  or  produced  by  me,"  said  Connor, 
"  for  me,  or  under  my  management  and  control,  at  any  time 
during  the  year  ;"  and  authorized  the  mortgagees,  if  def9,ult 
should  be  made  in  the  payment  of  said  draft,  "to  take  pos- 
session of  all  or  any  part  of  said  property,"  and  to  sell  the 
same  after  ten  days'  notice.  Default  having  been  made  in 
the  payment  of  the  debt,  the  mortgagees  advertised  and  sold 
the  lands,  under  the  power  of  sale  contained  in  the  mortgage, 
on  the  21st  October,  1872 ;  James  B.  Mitchell  becoming  the 
purchaser  at  the  sale,  receiving  a  conveyance  from  them,  and 
afterwards  (on  the  same  day)  conveying  the  lands  to  them 
by  quit-claim  deed.  The  bill  of  Mrs.  Coles  against  said  Con- 
nor and  others,  the  sureties  on  his  official  bond  as  her  guar- 
dian, was  filed  on  the  6th  March,  1872 ;  and  sought  to  com- 
pel a  settlement  and  account  of  his  guardianship,  a  discov- 
ery as  to  the  uses  to  which  her  moneys  had  been  applied  by 
him,  and  to  fasten  a  trust  or  charge  on  the  lands  conveyed 
by  the  mortgage  to  the  complainants,  on  the  ground  that  her 
said  guardian  had  used  her  moneys  in  paying  for  the  lands, 
and  he  and  his  sureties  were  insolvent.  The  proceedings 
had  in  that  suit,  a  copy  of  which  was  made  an  exhibit  to  the 
bill  in  this  case,  show  that  a  decree  proconfesso  was  regularly 
entered  against  said  Connor ;  that  an  account  was  stated  by 
the  register,  under  a  decretal  order  of  the  chancellor,  by 
which  it  was  ascertained  that  the  balance  due  the  Avard, 
after  deducting  the  credits  to  which  the  guardian  was  enti- 
tled from  tHe  amount  of  assets  which  he  had  received,  was 
$14,693.03,  and  that  the  several  sums  of  her  money  by  him 
invested  in  said  lands,  with  interest  thereon,  was  $24,253.73 ; 
that  the  register's  report  was  confirmed  without  objection ; 


100  SUPEEME  COUET  pec.  Term, 

[Coles  and  Wife  v.  Allen,  Freer  &  lUges.] 

and  that  the  chancellor  rendered  a  final  decree  in  the  cause 
on  the  20th  November,  1872,  declaring  that  "  the  complain- 
ant has  a  lien  on  the  lands  mentioned  in  the  bill,  for  the 
purchase-money  noio  due,  including  principal  and  interest, 
which  is  the  sum  of  $24,'^53.73,"  and  ordering  a  sale  of  the 
lands  by  the  register  unless  this  sum  was  paid  to  him  within 
five  days  after  the  adjournment  of  the  court. 

As  to  the  consideration  of  the  complainants'  mortgage, 
their  bill  contained  the  following  allegations  :  "  Your  orators 
advanced  to  George  D.  Connor,  in  the  year  1870,  money  and 
provisions  to  enable  him  to  make  his  crop  on  his  plantation 
in  Barbour  and  Russell  counties  for  the  year  1870.  Said 
advances  were  made  on  the  express  contract  and  agreement, 
and  the  sole  consideration,  that  the  said  Connor  would  exe- 
cute a  mortgage,  for  the  payment  of  said  sum  of  money  and 
supplies,  on  the  property  described  in  said  mortgage  marked 
*  Exhibit  A ;'  and  on  a  settlement  of  accounts  for  said  advan- 
ces, the  sum  of  $3,825.32  was  found  to  be  due  for  said  ad- 
vances ;  and  at  the  same  time,  and  on  the  same  day,  said 
Connor  executed  his  draft  to  your  orators  for  said  sum,  and, 
in  accordance  with  his  said  contract  and  agreement,  he  exe- 
cuted said  mortgage ;  and  your  orators  aver  that,  but  for 
said  contract  to  make  said  mortgage,  they  never  would  have 
advanced  said  money  and  supplies."  The  lands  conveyed 
by  the  mortgage  were  bought  by  said  Connor  from  William 
Freeman ;  whose  deed,  in  which  his  wife  joined,  and  which 
was  made  an  exhibit  to  the  bill  in  this  case,  was  dated  the 
14th  December,  1857,  and  recited,  as  its  consideration,  the 
payment  in  hand  of  $17,850.  In  reference  to  Connor's  pur- 
chase of  this  land,  the  claim  asserted  against  the  land  by 
Mrs.  Coles,  and  the  grounds  on  which  the  complainants  con- 
tested her  claim,  and  asked  protection  against  the  decree  in 
her  favor,  the  bill  contained  the  following  allegations : 
"  Tour  orators  aver,  on  information  and  belief,  that  a  large 
portion  of  the  purchase-money  for  said  lands  was  paid  with 
funds  of  said  Connor,  and  that  the  amount  of  the  funds  of 
the  said  Eugenia  [Mrs.  Coles]  invested  in  said  lands  was  less 
than  $5,000.  To  state  the  above  facts  in  another  form — the 
purchase-money  for  the  whole  amount  of  lands  purchased 
by  said  Connor  was  $17,850;  the  payments  were  provided  for 
by  two  promissory  notes,  for  $8,925  each  ;  the  first  note  was 
paid  with  the  funds  of  said  Connor,  and  in  like  manner  $4,000 
was  paid  on  the  second  note,  three  months  before  said  Con- 
nor was  appointed  guardian  of  said  Eugenia,  and  therefore 
could  not  have  been  paid  with  her  funds  in  his  hands  as 
guardian.  Your  orators  aver,  that  they  had  no  notice  of  any 
incumbrance,  or  claim,  or  pretended  claim  of  any  one  what- 
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ever,  in  or  to  the  said  land,  at  the  time  of  said  contract ;  and 
that  at  the  time  of  the  execution  of  said  mortgage  by  said 
Connor  to  tliem,  they  had  no  notice  of  any  claim,  or  pretended 
claim,  of  the  said  Engenia  Coles  to  said  lands,  or  that  she 
claimed,  or  pretended  to  claim,  any  interest  therein.  And 
your  orators  call  attention  to  the  fact,  patent  on  the  bill  of 
said  Coles  and  wife,  that  your  orators  were  not  parties  there- 
to, and  that  their  rights  can  not  be  prejudiced  by  any  decree 
therein  rendered." 

Mrs.  Coles  and  her  husband  filed  an  answer  to  the  bill, 
and  decrees  pro  confesso  were  entered  against  the  other  de- 
fendants. Said  respondents  admitted,  in  their  answer,  that 
the  complainants  sold  goods,  wares  and  merchandise  to  said 
Connor,  during  the  year  1870,  but  to  what  amount  they  did 
not  know ;  denied  that  the  price  of  said  goods  was  equal  to 
the  sum  specified  in  the  draft  and  mortgage,  and  alleged  that 
the  debt  had  been  paid ;  denied  that  said  goods  were  sold 
under  a  promise  or  contract  that  a  mortgage  should  after- 
wards be  given  as  security  for  the  debt,  and  alleged  that  such 
promise  or  contract,  if  made,  being  verbal  only,  was  void 
under  the  statute  of  frauds  ;  denied  the  sufficiency  of  the 
allegations  of  the  bill  as  to  the  complainants'  want  of  notice 
of  the  lien  or  equity  of  Mrs.  Coles,  and  alleged,  on  informa- 
tion and  belief,  that  they  had  notice  of  it.  As  to  the  decree 
in  favor  of  Mrs.  Coles  against  Connor  and  his  sureties,  and 
the  investment  of  her  moneys  by  him  in  the  lands,  they 
alleged  the  facts  to  be  as  ascertained  and  established  by  that 
decree ;  insisted  that  the  complainants  were  not  necessary 
parties  to  that  suit,  and  that  they  acquired  no  -title,  as 
against  Mrs.  Coles,  by  the  sale  and  purchase  under  their 
own  mortgage,  because  it  was  made  while  her  suit  was  pend- 
ing ;  also,  that  the  sale  under  the  mortgage  was  a  foreclosure 
of  it,  and  the  complainants  could  not  afterwards  claim  any- 
thing as  mortgagees ;  and  that  they  could  not  claim  under 
their  purchase  from  Mitchell,  because  he  was  their  attorney 
and  agent,  and  made  the  purchase  for  them.  They  demur- 
red to  the  bill,  for  want  of  equity ;  and  "  because  plaintiffs 
have  no  right  to  sue  as  mortgagees,  since,  on  their  own 
showing,  their  debt  has  been  paid,  and  they  have  no  interest 
as  creditors  ;"  and  "  because  they  have  elected  their  remedy 
under  the  mortgage  by  sale,  and  are  now  estopped  from  fore- 
closing by  bill ;"  and  because,  "  as  purchasers,  their  bill 
shows  that  they  purchased  after  the  decree  of  May,  1872, 
declaring  that  Coles  and  wife  had  a  right  to  the  relief  asked 
by  their  bill ;"  and  "  because  the  contract  alleged  in  the  bill 
is  shown  to  be  contrary  to  the  statute  of  frauds ;"  and  "  be- 
cause said  mortgage  is  shown  to  hafVe  been  given  to  secure 


102  SUPEEME  COURT  [Dec.  Term. 

[Coles  and  Wife  v.  Allen,  Freer  &  Illges.] 

an  antecedent  debt ;"  and  "  because  plaintiifs  omit  to  show 
in  their  bill  their  want  of  notice  of  the  pendency  of  the  suit 
of  Coles  and  wife,  and  any  sufficient  excuse  for  not  filing 
any  bill  they  might  wish  to  file,  before  the  decree  rendered 
in  that  case." 

Connor,  whose  deposition  was  taken  by  the  complainants, 
thus  testified  as  to  the  consideration  of  their  mortgage  : 
"Allen,  Freer  &  Illges  advanced  money  and  provisions  to  me, 
in  order  to  enable  me  to  make  a  crop  during  the  year  1870. 
The  advances  were  made  on  the  express  contract,  that  twen- 
ty-five bales  of  cotton  of  my  crop,  and  my  land^  should  be 
mortgaged  to  secure  the  payment  for  said  advances,  the 
land  being  made  mainly  the  basis  of  the  agreement  upon 
which  the  advances  were  made.  The  above  contract  was 
made  before  any  thing  was  advanced,  and  they  refused  to 
make  any  advances  without  the  agreement  that  said  mort- 
gage was  to  be  given.  The  said  advances  amounted,  in  all, 
to  about  $6,000.  At  the  time  said  contract  was  made,  I  did 
not  disclose  that  any  one  had  any  lien  on  the  land  or  crop. 
I  executed  the  mortgage  in  fulfillment  of  said  contract,  and 
made  no  disclosures  as  to  lien,  except  as  to  W.  H.  Younge's 
mortgage  for  about  $3,800,  as  therein  recited ;  and  I  told 
them  there  was  no  other  incumbrance  on  said  lands." 

As  to  his  purchase  of  the  lands,  and  the  use  of  the  money 
belonging  to  Mrs.  Coles  in  paying  for  them,  Connor  testified 
as  follows  :  "  Deponent  was  appointed  guardian  of  Eugenia 
Coles  on  the  13th  June,  1859.  Purchased  said  lands  from 
Willianj  Freeman,  in  November,  or  December,  1857.  The 
terms  of  the  purchase  were,  one  half,  being  $8,925,  was  to  be 
paid  on  the  1st  day  of  January,  1858,  and  the  other  half  on 
the  1st  day  of  January,  1859.  Gave  $17,850  for  said  lands, 
and  was  to  pay  one  half  on  the  1st  January,  1858,  which  was 
considered  cash,  and  the  other  half  on  credit,  to  be  paid  in 
twelve  months,  and  without  interest.  Gave  a  note  for  the 
credit  payment,  which  was  due  the  1st  January,  1859.  On 
the  first  note,  due  January  1st,  1858,  his  best  recollection  is 
that  $2,512  was  paid  about  the  middle  of  January.  1858,  and 
thinks  the  balance  was  paid  during  the  year  1858.  The 
other  note,  due  the  1st  January,  1859,  was  paid  about  the 
21st  March,  1859,  except  about  $186.69,  which  was  paid  a 
short  time  afterwards."  "  While  Leroy  Upshaw  was  the 
guardian  of  said  Eugenia  Coles,  deponent  borrowed  from 
him,  as  such  guardian,  on  the  12th  March,  1859,  the  sum  of 
$4,500 ;  and  when  he  testified  before  the  register,  as  copied 
in  the  direct  interrogatories,  that  he  had  invested  the  money 
of  said  Eugenia  in  said  lands,  he  alluded  to  the  money  which 
he  had  thus  borrowed.     Said  Upshaw  was  the  guardian  of 
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said  Eugenia  when  deponent  purchased  said  land.  It  was 
about  one  year  and  eight  months  from  the  time  deponent 
purchased  said  lands  to  the  time  he  was  appointed  guardian 
of  said  Eugenia.  Before  deponent  became  her  guardian,  he 
had  paid  the  whole  amount  due  for  said  land,  with  the 
exception  of  some  $186.  In  March,  1859,  deponent  received 
from  said  Upshaw  $4,500  of  money  belonging  to  said  Euge- 
nia, and  in  addition,  between  then  and  June  13,  1859,  when 
he  was  appointed  her  guardian,  a  sum  of  money  making, 
with  that  sum,  the  amount  of  $7,iOO  and  odd  in  all.  The 
understanding  was,  that  he  should  pay  this  money  on  the 
Freeman  lands.  There  was  no  conversation  between  depo- 
nent and  said  Upshaw  to  that  effect ;  but  it  was  so  under- 
stood, and  the  money  went  that  way.  When  this  money 
was  received,  it  was  the  understanding  that  deponent  should 
be  appointed  guardian  of  said  Eugenia.  When  deponent 
became  her  guardian,  he  received  his  notes  from  said  Up- 
shaw for  the  money  so  borrowed,  on  deponent's  settlement 
with  said  Upshaw." 

In  reference  to  the  loan  of  the  money  to  Connor,  Upshaw, 
the  former  guardian,  thus  testified  :  "  Seven  thousand  two 
hundred  dollars  in  cash,  of  the  moneys  belonging  to  said 
Eugenia,  was  received  by  said  Connor  before  he  got  the 
guardianship.  All,  or  nearly  all  of  the  money,  was  used  by 
said  Connor  in  the  purchase  of  the  Freeman  place,  which 
was  bought  in  1858.  It  was  received  in  March,  and  Connor 
did  not  get  the  guardianship  until  June,  1859.  Deponent 
let  him  have  the  cash  ip  March,  1859,  before  he  was  her 
guardian.  Connor  was  to  become  her  guardian,  as  deponent 
knew ;  and  he  would  not  have  let  him  have  the  money,  ex- 
cept upon  the  understanding  that  he  was  to  become  her 
guardian.  Connor  said  he  would  take  the  money,  and  that 
would  be  a  settlement  when  he  and  deponent  should  have  a 
settlement.  Deponent  would  not  have  let  him  have  the 
money,  but  for  the  fact  that  Connor  was  to  become  the  guar- 
dian. Connor  afterwards  became  guardian,  and  he  and 
deponent  settled  it  in  that  way.  Connor's  notes  were  used 
in  the  settlement,  and  there  was  no  actual  cash  in  the  settle- 
ment ;  that  is,  very  little,  if  any.  The  cash  had  been  previ- 
ously paid  over  to  Connor." 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  complainants  were  entitled  to  relief ;  and  he 
therefore  rendered  a  decree,  confirming  their  title  under  the 
mortgage,  and  perpetually  enjoining  proceedings  under  the 
decree  in  favor  of  Mrs.  Coles.  From  this  decree  Coles  and 
wife  appeal,  and  here  assign  it  as  error. 
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Hoopers  &  TVaddell,  and  Watts  &  Sons,  for  appellants. 
1.  The  complainants  must  make  out  their  own  case,  and  can 
not  have  relief  on  account  of  auy  weakness  in  the  lien  or 
equity  asserted  by  Mrs.  Coles.  Whether  tested  by  the  alle- 
gations of  the  bill,  or  by  the  proof,  their  claim  must  fail. 
They  can  not  have  relief  as  mortgagees,  because  their  sale 
under  the  mortgage  was  a  foreclosure,  and  the  mortgage  debt 
was  thereby  extinguished. —  Williams  v.  Hatch,  38  Ala.  338  ; 
Cheek  v.  Waldrum,  25  Ala.  152 ;  Foster  v.  Goree,  5  Ala.  424 ; 
Edrnondson  v.  Welsh,  27  Ala.  578 ;  Benham  v.  Rowe,  2  Cal. 
They  can  not  have  relief  as  purchasers,  because  their  pur- 
chase was  champertous,  and  was  made  pendente  lite;  and 
although  they  were  not  parties  to  the  suit  of  Mrs.  Coles, 
Connor  was  a  party,  under  whom  they  claim,  and  from  whom 
they  received  the  possession. — Sugden  on  Vendors,  1047 ; 
Finch  V.  Neivnham,  'z  Vernon,  216  ;  Trevelyan  v.  White,  1  Bea- 
van,  588  ;  Murray  v.  Ballon,  1  John.  Ch.  573 ;  Murray  v.  Lil- 
hurn,  2  John.  Ch.  444 ;  Newman  v.  Chapman,  2  Eand.  93 ; 
4  Kent's  Com.  449,  note. 

2.  The  investment  of  the  funds  of  Mrs.  Coles  by  her  guar- 
dian, in  payment  for  the  land,  is  shown  by  the  allegations  of 
the  bill  and  its  exhibits,  which  are  to  be  construed  most 
strongly  against  the  complainants;  and  the  only  matter  of 
dispute,  on  the  face  of  the  bill,  is  as  to  the  amount  so  invest- 
ed.—Mw^er  &  Gayle  v.  Bank,  23  Ala.  762 ;  4  Jones,  Eq.  27. 
The  allegation  of  the  bill  is,  "That  the  amount  of  funds  of 
Mrs.  Coles  invested  in  said  land  was  less  than  $5,000,"  which 
is  an  admission  that  the  sum  so  invested  was  §4,999  ;  while 
the  proof  shows  that  the  sum  actually  invested  was  $7,200, 
which,  with  interest,  exceeds  the  value  of  the  land.  But  the 
fact  of  the  investment  being  admitted,  the  amount  is  imma- 
terial in  this  case  ;  and  it  is  equally  immaterial  that  a  part 
of  the  money  was  so  used  before  Connor  became  the  guar- 
dian. The  proof  shows  that  it  was  borrowed  for  the  de- 
clared purpose  of  being  invested  in  the  land,  and  with  the 
understanding  that  it  should  be  so  used  ;  and  Upshaw  swears 
that,  but  for  this  agreement,  he  would  not  have  let  Connor 
have  the  money.  Ihis,  in  law,  only  shows  collusion  between 
Connor  and  the  former  guardian,  and  neither  Connor  him- 
self, nor  any  one  claiming  under  him,  can  derive  any  ad- 
vantage from  it.  This  use  of  the  trust  funds  gave  Mrs.  Coles 
an  equity  to  charge  the  lands. — Moseley  v.  Lane,  27  Ala.  70 ; 
Preston  d:  Stetson  v.  McMillan,  58  Ala.  84. 

3,  This  equity  of  Mrs.  Coles  being  older  and  superior  to 
the  complainants'  lien  or  claim  on  the  land,  they  claim  pro- 
tection  against  it  as   bona  fide   purchasers  without  notice. 

But  the  allegations  of  their  bill,  which  are  peculiar,  and  to 
Voi^  L,xrr. 
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which  particular  attention  is  invited,  are  not  sufficient  to 
entitle  them  to  such  protection. — Ledhetter  v.  Walker,  31 
Ala.  176 ;  29  Ala.  703.  The  consideration  of  the  mortgage 
is  averred  to  be  an  antecedent  debt,  which  is  alleged  to  have 
been  contracted  on  the  faith  of  Connor's  promise  to  execute 
the  mortgage ;  but  the  averments  as  to  the  terms,  time,  &c., 
of  this  promise,  are  singularly  indefinite  and  uncertain,  and 
the  promise  was  void  under  the  statute  of  frauds.  No  rea- 
son is  assigned  for  postponing  the  execution  of  the  mortgage 
an  entire  year ;  and  it  is  strange  that  the  crop  of  1871  was 
included,  instead  of  the  crop  of  1870.  Besides,  the  accounts 
between  Connor  and  the  complainants,  made  exhibits  to 
their  depositions,  shows  that  Connor's  debt  to  them  was 
paid  up  to  31st  December,  1870,  and  that  he  only  owed  a 
debt  to  the  former  firm  of  Freer,  Illges  &  Co. 

D.  Clopton,  contra. — 1.  To  establish  a  resulting  trust  in 
lands,  the  money  must  be  paid  contemporaneously  with  the 
purchase  :  "  the  trust  must  have  been  coeval  with  the  deed, 
or  it  can  not  exist  at  all." — Botsford  v.  Burr,  2  John.  Ch. 
404 ;  Til/ord  v.  Lockivood  &  Tonpy,  53  Ala.  120.  Under  this 
principle,  on  the  undisputed  facts  shown  by  the  record,  there 
was  no  resulting  trust  in  the  lands  in  favor  of  Mrs.  Coles. 

2.  But,  whatever  may  be  the  equity  or  rights  of  Mrs.  Coles 
as  against  Connor,  her  guardian,  the  complainants  in  this 
case  can  not  be  prejudiced  or  affected  by  them,  being  enti- 
tled to  protection  as  bona  Jid,e  purchasers  for  valuable  consid- 
eration without  notice. — Coleman  v.  Smith,  55  Ala.  368,  376. 
That  they  can  not  be  charged  as  purchasers  pendente  lite,  see 
Murraij  v.  Ballon,  1  John.  Ch.  577  ;  Creigliton  v.  Paine,  2  Ala. 
158 ;   Winston  v.  Westfeldt,  22  Ala.  769. 

BRICKELL,  C.  J. — The  purpose  of  the  bill  is  a  confirm- 
ation of  the  title  the  mortgagees  acquired  indirectly,  through 
the  purchase  made  by  Mitchell,  at  the  sale  under  the  power 
in  the  mortgage  executed  by  Connor ;  and  to  remove  the 
cloud  cast  upon  the  title,  by  the  decree  obtained  by  Mrs. 
Coles  against  Connor,  subsequent  to  the  execution  of  the 
mortgage.  It  is  only  as  between  parties  and  privies  that  a 
judgment  or  decree  is  final  and  conclusive  of  the  matters  in 
controversy,  or,  collaterally,  evidence  of  the  facts  upon  which 
it  may  be  founded.  Res  inter  alios  acta  alteri  nocere  non  debet, 
is  an  inflexible  maxim  in  its  application  to  judicial  proceed- 
ings, shielding  the  stranger  from  injury,  while  it  precludes 
him  from  taking  benefits  under  judgments  or  decrees  to 
which  he  was  not  a  ]^arty,  in  the  absence  of  any  relation  of 
privity  with  the  parties  which  made  him  answerable  for  the 
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results  of  the  litigation.  No  alienee,  grantee,  or  assignee, 
is  bound  or  affected  by  a  judgment  or  decree,  rendered  in  a 
suit  commenced  against  the  alienor,  grantor,  or  assignor 
subsequent  to  the  alienation,  graut,  or  assignment ;  for  the 
plain  zeason,  that  otherwise  his  rights  of  property  could  be 
divested  without  his  consent,  and  the  fraud  or  laches  of  the 
grantor  could  work  a  forfeiture  of  estates  he  had  created  by 
the  most  solemn  conveyances.  Whatever  may  be  the  force 
and  effect  of  the  judgment  or  decree  against  the  grantor,  if  it 
is  sought  to  be  used  to  the  prejudice  of  the  grantee,  there 
must  be  independent,  distinct  evidence  of  the  facts  which 
authorized  its  rendition. — McLemore  v.  Nuckols,  37  Ala.  662  ; 
Branch  Bank  at  Montgoniery  v.  Hodges,  12  Ala.  118  ;  S pencer 
V.  Godwin,  30  Ala,  355. 

2.  The  whole  theory  of  the  original  bill  filed  by  Mrs.  Coles, 
in  which  the  decree  against  Connor  was  rendered,  rests  upon 
the  proposition,  that  Connor  had  employed  the  funds  in  his 
hands  as  guardian,  in  purchasing  the  lands  mortgaged, 
taking  title  to  himself,  whereby  a  trust  of  the  legal  estate 
resulted  to  her ;  or  that  subsequent  to  the  purchase  he  ap- 
plied such  funds  to  the  payment  of  the  notes  given  for  the 
purchase,  thereby  creating  an  equity  in  her  to  charge  the 
lands  with  the  repayment  of  the  funds  so  applied.  The 
proposition,  in  either  aspect,  is  wholly  unsupported  by  the 
evidence.  It  is  well  settled,  that  if  a.  trustee  employs  the 
moneys  of  the  cestui  que  trtist  in  making  a  purchase  of  lands, 
and  takes  to  himself  the  conveyance  of  the  legal  estate,  by 
operation  of  law  a  trust  results  to  the  cestui  que  trust ;  and  a 
payment  of  part  of  the  purchase-money  will,  to  the  extent  of 
the  payment,  create  a  corresponding  trust.  But,  to  the  cre- 
ation of  the  trust,  as  was  said  by  Chancellor  Kent,  in  Bots- 
ford  V.  Burr  (2  Johns.  Ch.  414),  "  the  trust  must  have  been 
coeval  with  the  deeds,  or  it  can  not  exist  at  all.  ****** 
The  resulting  trust,  not  within  the  statute  of  frauds,  and 
which  may  be  shown  without  writing,  is  when  the  purchase 
is  made  with  the  proper  moneys  of  the  cestui  que  trust,  and 
the  deed  not  taken  in  his  name.  The  trust  results  from  the 
original  transaction,  at  the  time  it  takes  place,  and  at  no  other 
time ;  and  it  is  founded  on  the  actual  payment  of  money,  and 
on  no  other  ground.  It  can  not  be  mingled  or  confounded 
with  any  subsequent  dealings  whatever.  They  are  governed 
by  different  principles ;  and  the  doctrine  of  a  resulting  trust 
would  be  mischievous  and  dangerous,  if  we  once  departed 
from  the  simplicity  of  the  rule." 

The  authorities  in  this  court,  and  elsewhere,  following  this 
clear  statement  of  principle,  certainly  leave  no  room  for 
doubt,  that  a  resulting  trust  springs  from  the  original  trans 

VoIj.   lxit. 
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action,  and  that  it  is  impossible  to  raise  it,  so  as  to  divest 
the  legal  estate,  by  the  application  of  the  funds  of  a  third 
person,  whether  he  is  a  principal  or  a  ctstui  que  trust,  to  sat- 
isfy the  unpaid  purchase-money.  Connor  had  purchased 
the  lands,  and  received  a  conveyance  of  the  legal  estate, 
eighteen  months  before  he  became  the  guardian  of  Mrs. 
Coles,  giving  his  own  notes  for  the  purchase-money  ;  it  not 
being  then  contemplated  that  he  would  become  her  guardian. 
The  note  for  the  purchase-money,  first  falling  due,  was  paid 
with  his  own  funds,  more  than  twelve  months  before  he  be- 
came guardian;  and  the  other  note,  about  two  months  before 
he  became  guardian,  with  moneys  borrowed  from  his  prede- 
cessor in  the  guardianship,  for  which  he  gave  to  him  prom- 
issory notes.  Now,  that  no  resulting  trust  can  be  raised 
upon  these  facts,  is  too  clear  for  argument. 

3.  Nor  was  an  equity  to  charge  the  lands  with  the  pay- 
ment of  the  money  borrowed  by  Connor,  created  by  the 
transaction  with  tJpshaw,  the  former  guardian,  though  it 
was  contemplated,  when  the  loan  was  made,  that  Connor 
would,  on  IJpshaw's  resignation,  become  guardian,  and 
receive  as  money  his  own  notes.  There  was  then  no  fiduci- 
ary relation  between  Connor  and  Mrs.  Coles ;  and  when  the 
money  was  received  by  Connor,  on  loan,  it  became  his  own 
money,  for  the  repayment  of  which  he  was  liable  at  all 
events.  No  diligence  on  his  part,  in  keeping  the  money, 
could  have  absolved  him  from  the  obligation  and  duty  of 
repayment,  though  by  accidents,  against  which  human  pru- 
dence could  not  guard,  it  had  been  lost. 

4.  It  is  unnecessary  to  enter  on  the  inquiry,  whether,  if 
there  was  a  resulting  trust,  or  an  equity  residing  in  Mrs. 
Coles  to  charge  the  lands,  the  mortgagees  are  entitled  to 
protection  as  bona  fide  purchasers.  The  mortgage  is  a  valid 
security  for  a  debt,  which  we  concur  with  the  chancellor  in 
regarding  as  well  established ;  and  the  evidence  does  not 
establish  the  trust  or  the  equity.  Consequently,  the  mort- 
gagees were  clothed  with  a  title,  which  the  appellants  have 
no  right  or  interest  in  questioning.  The  title  is  derived  from 
the  mortgage — that  is  its  origin  and  source  ;  and  that  having 
been  executed  before  the  commencement  of  Mrs.  Coles'  suit 
against  Connor,  there  is  no  room  for  the  application  of  the 
doctrine  of  lis  pendens. 

Let  the  decree  be  affirmed. 
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Colt  V,  Barnes. 

BiU  in  Equity  by  Trustees  for  foreclosure  of  Mortgage  on  Rail- 
road for  Benefit  of  Bondholders. 

1.  Sl/de  indm-gement  of  railroad  bonds;  extent  of  staiulory  lien. — Under  the 
provisions  of  the  act  approved  February  21st,  1870  (Sess.  Acts  1^69-70,  pages 
149-57),  antboriziag  the  indorsement  by  the  governor,  iu  the  name  of  the 
State,  of  the  bonds  of  railroad  companies,  althoagh  no  indorsement  conld  be 
made  until  twenty  continuous  miles  ot  road  had  been  finished,  completed  and 
equipped,  and  subsequent  indorsements  were  authorized  only  as  sections  of 
five  continuous  miles  were  finished,  completed,  and  equipped  ;  yet  the  statu- 
tory lien  given  to  the  State,  on  account  of  such  indorsements,  was  not  limited 
or  restricted  to  the  portions  of  the  road  then  finished,  nor  to  the  property 
then  owned  by  the  railroad  company,  but  extended  to  the  entire  road,  its  fran- 
chises, and  all  property  then  belonging  to  it,  or  afterwards  acquired ;  and  this 
lien,  by  the  express  words  of  the  statute,  was  declared  prior  and  superior  to 
all  liens  or  incumbrances  created  by  the  railroad  company,  and  all  other  claims 
existing  or  to  exist  against  it. 

2.  Same  ;  suljrogation  of  bondholders  to  statutory  lien.  — This  statutory  lien  is 
declared  to  be  "for  the  payment  by  said  company  of  said  bonds,  with  the 
interest  thereon,  as  the  same  becomes  due  ;"  and  a  railroad  company  having 
executed  a  mortgage,  or  deed  of  trust,  for  the  benefit  of  all  its  bondholders, 
and  afterwards  made  default  and  become  bankrupt,  the  holders  of  the  indorsed 
bonds  are  entitled  to  be  subrogated  to  the  statutory  lien  of  the  State,  on  bill 
filed  by  the  trustees  to  for<;close  the  deed  of  trust,  and  are  entitled  to  be  first 
paid  out  of  the  proceeds  of  sale  of  the  property. 

3.  Practice  as  to  distribution  of  funds  between  several  daimanis,  under  bUlio 
foreclose. — Under  a  bill  to  foreclose  a  mortgage  or  deed  of  trust  executed  by  a 
railroad  company  for  the  benefit  of  all  its  bondholders,  filed  by  the  trustees, 
against  the  purchasers  of  the  equity  of  redemption  at  a  sale  in  bankruptcy  ; 
all  the  bondholders  having  come  in  and  proved  their  claims  before  the  regis- 
ter under  a  reference,  and  his  report  disclosing  the  iact  that  some  of  the  bonds 
had  been  indorsed  by  the  State  under  the  provisions  of  the  act  of  February 
2lst,  1870;  the  chancellor  must,  of  necessity,  determine  the  order  in  which 
the  claims  shall  be  paid  ;  and  since  no  motion  or  petition  was  necessary  for 
that  purpose,  it  is  immaterial  that  the  holders  of  the  indorsed  bonds  assorted 
their  right  of  priority  by  petition,  and  that  the  chancellor  acted  on  it  without 
notice . 

Appeal  from  the  Chancery  Court  of  Lee. 

Heard  before  the  Hon,  N.  S.  Gkaham. 

The  bill  in  this  case  was  filed  on  the  3d  November,  1877, 
by  William  H.  Barnes  and  Henry  Clews,  as  trustees  under 
a  deed  of  trust  executed  by  the  East  Alabama  and  Cincin- 
nati Railroad  Company,  for  the  benefit  of  the  holders  of  its 
first  mortgage  bonds.  The  deed,  which  was  made  an  exhibit 
to  the  bill,  conveyed  the  franchises  and  all  the  property  of 
the  railroad  company  to  said  trustees,  "  in  trust,  and  upon 
the  trusts,  uses  and  purposes  hereinafter  expressed,  of  and 
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concerning  the  same,  for  the  benefit  and  security  of  the  per- 
sons and  bodies  corporate  who  liave  become,  or  who  shall  at 
any  time  become,  the  holder  or  holders  of  said  three  thousand 
five  hundred  bonds,  or  any  of  them,  which  have  been  or  shall 
be  issued  and  negotiated  by  the  said  party  of  the  first  part, 
without  preference  to  the  h^  Iders  of  any  one  or  more  of  said 
bonds,  over  the  holder  or  holders  of  any  of  the  others,  by 
reason  of  priority  in  time  of  issuing  or  negotiating  the  same, 
or  any  otlier  matter  whatsoever."  The  railroad  company 
became  bankrupt  in  1873 ;  and  at  a  sale  by  the  assignee  in 
bankruptcy,  James  I.  Colt,  Eichard  H.  Kelly,  B.  Boyle  and 
V.  S.  Murphey  became  the  purchasers ;  and  they  took  pos- 
session under  their  purchase,  and  were  operating  the  road 
when  the  bill  was  filed.  These  purchasers  were  made,  with 
the  railroad  compan}',  the  only  defendants  to  the  bill ;  and 
the  prayer  was  for  the  appointment  of  a  receiver,  an  account 
of  the  rents  and  profits  received  by  the  defendants,  and  a 
foreclosure  of  the  deed  of  trust  by  a  sale  under  the  order  of 
the  court.  The  chancellor  held  the  bill  well  filed,  and 
ordered  the  register  to  ascertain  and  report  the  names  of  the 
bondholders,  and  the  amounts  due  to  them  respectively. 
Under  this  reference,  the  holders  of  the  bonds  appeared 
before.the  register,  and  proved  their  claims  ;  and  he  reported 
to  the  chancellor  the  several  names  and  amounts,  showing 
-Uiat  bonds  to  the  amount  of  nearly  $750,000  had  been  in- 
dorsed by  the  State,  and  about  $500,000  were  unindorsed. 
The  report  was  confirmed  without  objection.  On  the  same 
day,  the  holders  of  the  indorsed  bonds  filed  a  petition,  claim- 
ing a  right  to  be  subrogated  to  the  statutory  lien  of  the 
State  on  account  of  its  indorsement,  and  to  prior  satisfac- 
tion out  of  the  proceeds  of  sale  when  brought  into  court. 
The  chancellor  held  that  they  were  entitled  to  this  right  of 
subrogation  and  priority,  and  rendered  a  decree  accordingly  ;  t 
and  this  decree  is  now  assigned  as  error  by  the  holders  of 
the  unindorsed  bonds. 

Clopton,  Hekbert  &  Chambers,  for  appellants. — 1.  By  the 
act  of  February  lyth,  1867,  "  To  establish  a  system  of  inter- 
nal improvements  in  the  State  of  Alabama  "  (Pamph.  Acts, 
1866-7,  p.  686),  a  lien,  in  favor  of  the  State,  upon  the  section 
or  sections  of  the  road  finished,  equipped,  and  completed, 
including  the  road-bed,  right  of  way,  bridging,  grading,  and 
masonry,  upon  all  the  stock  subscribed  for,  and  upon  the 
iron  rail,  chairs,  spikes,  and  equipments,  when  purchased 
and  delivered,  was  declared,  upon  the  indorsement  of  the 
bonds  by  the  governor,  for  such  section  or  sections.  A  lien, 
in  favor  of  the  State,  upon  the  entire  road,  and  all  the  prop- 
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erty  owned  by  the  company,  as  incident  to,  or  necessary  for 
its  business,  and  depots  and  depot-stations,  was  not  given 
by  the  act,  until  the  whole  of  the  road  was  completed.  The 
railroad  in  this  case  was  never  completed,  and  the  State  had 
a  lien  only  upon  the  property  jfirst  above  mentioned.  The 
mortgage  executed  to  the  complainants  covers  the  entire  rail- 
road, extending  from  Eufauia  to  Guntersville,  its  entire  fran- 
chises and  privileges,  and  much  other  property,  upon  which 
the  State  had  no  lien  by  the  statute ;  and  yet,  the  decree  of 
the  court  gives  to  the  holders  of  the  indorsed  bonds  a  prior 
lieu  on  all  the  property,  franchises  and  privileges  covered 
by  the  mortgage,  upon  a  large  portion  of  which  the  State 
had  no  lien.  Upon  all  the  property  included  in  the  mort- 
gage, and  upon  which  the  State  had  no  lien,  it  is  manifest 
that  the  holders  of  the  indorsed  and  unindorsed  bonds  had 
equal  liens  by  virtue  of  the  mortgage,  and  the  decree  of  the 
chancellor  is  clearly  erroneous  in  this  respect. 

2.  It  is  true,  as  a  general  rule,  that  a  creditor  has  a  right 
to  be  subrogated  to  all  the  liens  or  securities  given  to,  or  in 
the  hands  of  a  surety,  for  his  indemnity  ;  such  liens  or  secur- 
ities being  trusts  for  the  better  security  of  the  debt.  It  is 
also  true,  that  the  State,  by  virtue  of  the  statute,  had  a  first 
lien,  so  far  as  respects  the  property  upon  which  a  lien  was 
given  by  the  statute.  This  right  of  subrogation,  however, 
extends  no  higher  or  further  than  the  rights  of  the  surety, 
and  to  such  remedies  as  the  surety  may  have  to  enforce  such 
liens  or  securities.  The  statute  does  not  give  the  State  any 
right  to  sell,  or  have  sold,  the  road  and  its  property,  upon  a 
mere  failure  to  pay  the  interest  on  the  bonds.  The  only 
right  which  the  statute  gives,  in  such  cases,  is  a  seizure  of 
the  road,  and  the  appointmeut  of  a  receiver  to  receive  the 
rents,  issues,  and  profits,  and  apply  them  to  the  payment  of 
the  interest.  Provision  is  made  for  a  sale  of  the  road  by 
proceedings  in  chancery,  in  the  name  of  the  State  of  Alabama, 
to  pay  the  bonds  when  they  fall  due,  but  in  no  other  event. 
The  holders  of  the  indorsed  bonds,  by  virtue  of  the  mere 
right  of  subrogation,  and  even  upon  proper  proceedings  to 
assert  that  right,  would  not  be  entitled  to  a  sale  of  the  road 
and  property  upon  the  failure  to  pay  interest  only,  but,  at 
furthest,  would  only  be  entitled  to  the  appointment  of  a 
receiver  to  take  possession  of  the  road  and  property,  and 
apply  the  rents,  issues,  and  profits  to  the  payment  of  the 
unpaid  interest.  The  lien  in  favor  of  the  State  is  a  statutory 
lien,  without  the  necessity  of  a  deed  or  other  conveyance — 
a  right  given  only  by  statute,  which  did  not  previously  exist; 
and  the  remedies  for  its  enforcement,  given  by  the  statute, 
are  exclusive.     But  the  decree  of  the  court,  in  effect,  orders 
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a  sale  of  the  property,  and  gives  priority  to  the  holders  of 
the  indorsed  bonds,  because  of  their  right  of  subrogation, 
and  in  this  respect  is  erroneous. —  Osborn  v.  Noble,  46  Miss. 
449  ;  Brandt  on  Suretyship  &  Guaranty,  §  284 ;  Houston  v. 
Branch  Bank,  25  Ala.  250. 

3.  This  right  of  subrogation  is  personal,  and  may  be  waived 
by  the  creditor.  It  has  been  held,  that  if  a  surety,  knowing 
of  the  existence  of  a  mortgage,  given  by  the  principal  for  the 
payment  of  a  debt,  take  a  distinct  security  for  his  indemnity 
from  the  principal,  he  thereby  waives  his  right  of  subroga- 
tion to  the  mortgage  held  by  the  creditor  :  "He  must  pro- 
ceed under  one  or  the  other  of  the  two  rights  which  he 
claims.  If  he  had  bound  himself  to  pay  the  mortgage,  and 
had  done  so,  he  would  then  have  been  entitled  to  the  benefit 
of  the  mortgage.  He  has  not  done  so.  He  has  bargained 
by  a  separate  instrument  for  an  indemnity  which  is  perfectly 
distinct.  *  *  *  *  If  a  surety  pay  off  the  mortgage,  he  is 
entitled  to  the  benefit  of  all  the  securities.  But,  here,  the 
plaintiff  has  contracted  with  a  mortgagor,  for  whom  he  is 
surety,  that  he  should  receive  a  particular  species  of  indem- 
nity, if  he  pay  off  any  part  of  the  principal  or  interest  of  the 
mortgage.  That  indemnity  he  is  entitled  to,  and  not  to  the 
benefit  of  the  mortgage  paid  off." — Cooper  v.  Jenkins,  32 
Beavan,  337 ;  CromiceWs  Appeal,  7  Watts  &  Serg.  305 ;  Brandt 
on  Suretyship  and  Guaranty,  §  267. 

The  holders  of  the  indorsed  bonds,  knowing  that  the  State 
had  the  statutory  lien,  took  from  the  company  a  distinct 
security  for  the  bonds — to-wit,  the  mortgage  executed  to  the 
complainants  as  trustees — which  extended  to  and  embraced 
a  large  amount  of  property,  upon  which  the  State  had  no 
lien,  to  which  they  could  be  subrogated  ;  and  which  mort- 
gage provided,  in  case  of  default  for  six  months  in  the  pay- 
ment of  interest,  that  the  trustees  might  sell  the  entire  road 
and  property,  and  out  of  the  proceeds  pay  the  due  and  un- 
paid interest  and  the  principal  of  said  bonds,  whether  the 
principal  be  due  or  not ;  and  also  contained  other  terms  and 
provisions,  entirely  differing  and  distinct  from  the  statutory 
lien  of  the  State.  Jiy  the  terms  of  the  mortgage,  the  trustees 
have  the  right  to  treat  the  principal  of  the  bonds  as  due 
upon  default  to  pay  interest  due  for  the  space  of  six  months. 
By  taking  such  distinct  security  for  the  payment  of  the 
bonds,  the  holders  of  the  indorsed  bonds  waived  any  right 
of  subrogation  which  they  would  otherwise  have  had,  upon 
the  same  principle  that  a  surety  waives  his  right  of  subro- 
gation by  taking  distinct  security  from  the  principal  debtor. 

4.  The  rights  of  the  holders  of  the  bonds,  under  the  mort- 
gage, are  different  from  the  rights  which  they  would  acquire 
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by  subrogation  to  the  lien  of  the  State.  It  is  clear  they 
could  not  enforce  and  claim  both  of  these  conflicting  rights 
at  the  same  time.  The  holders  of  the  indorsed  bonds  had 
an  election  between  their  rights  under  the  mortgage  and 
their  rights  of  subrogation  to  the  lien  of  the  State.  The 
filing  of  the  bill  in  this  case  by  the  trustees  in  the  mortgage, 
to  foreclose  it  by  a  sale  of  the  property  thereunder,  and  suf- 
fering the  bill  to  proceed  to  a  final  decree  without  objection 
to  its  nature  and  character,  or  the  purposes  for  which  it  was 
filed,  was  an  election  by  the  holders  of  the  indorsed  bonds 
to  take  under  the  mortgage. 

5.  The  filing  of  a  bill  to  foreclose  the  mortgage,which  included, 
with  other  property,  the  property  upon  which  the  State  had 
a  lien,  operated  to  discharge  the  State  from  liability.  Its 
effect  and  operation  were,  by  a  judicial  sale  of  the  property, 
to  defeat,  or,  at  least,  embarrass  the  State  in  the  prosecu- 
tion of  the  remedies  which  the  statute  provided  for  its  in- 
demnity. These  remedies  were  intended  for  the  protection 
of  the  State  alone,  and  not  of  the  bondholders  ;  and  a  bond- 
holder has  no  right,  against  the  interest  of  the  State,  to  pur- 
sue any  remedy,  which  embarrasses  the  State  in  the  pursuit 
of  its  statutory  remedies.  If  he  does  so,  he  damnifies  the 
State,  which  is  surety  merely,  and  thereby  releases  it  from 
liability  to  him,  forasmuch  as  he  thereby  deprives  the  State 
of  its  only  means  of  indemnity  and  protection  against  its 
contingent  liability  as  indorser.  This  court,  speaking  of  the 
mortgage  in  this  case,  has  said:  "  It  is  not  a  lien  or  security 
for  the  default  of  the  State  the  deed  of  trust  affords  ;  but  a 
lien  or  security  for  the  default  of  the  corporation,  the  prin- 
cipal debtor,  which  alone  can  involve  the  State  in  loss." 
Therefore,  when  the  bondholder  elected  to  rely  upon  the 
mortgage  for  security  against  the  default  of  the  corporation, 
he  elected  to  rely  on  it  in  preference  to  a  reliance  on  the 
liability  of  the  State  as  indorser ;  and  such  election  must 
necessarily  operate,  either  to  discharge  the  State  from,  lia- 
bility as  indorser,  or  as  an  election  to  rely  on  the  mortgage, 
rather  than  on  his  right  to  subrogation  to  the  lien  of  the 
State.  If  a  creditor  parts  with,  or  renders  unavailable, 
securities  or  any  fund  which  he  would  be  entitled  to  apply 
in  the  discharge  of  his  debt,  the  surety  becomes  exonerated, 
to  the  extent  of  the  value  of  such  securities ;  because  secur- 
ities, which  the  creditor  is  entitled  to  apply  in  discharge  of 
his  debt,  he  is  bound  to  apply,  or  to  hold  them  as  a  trustee 
ready  to  be  applied  for  the  benefit  of  the  surety. — GuUorn  v. 
Emanuel,  1  Ala.  23.  Upon  the  same  principle,  the  holder 
of  an  indorsed  bond,  who  asserts  a  claim  under,  or  seeks  the 
enforcement  of  a  lien  created  by  a  separate  and  distinct 
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mortgage  in  his  favor,  for  the  security  of  the  common  debt, 
and  thereby  appropriates  to  the  payment  of  this  Common 
debt  the  property  upon  which  the  State  as  indorser  also  has 
a  lien,  waives  his  right  of  subrogation  to  the  lien  of  the  in- 
dorser, or  certainly  elects  to  rely  upon  the  security  afforded 
by  his  mortgage  rather  than  the  right  of  subrogation.  The 
lien  of  the  mortgage  was  subordinate  to  the  lien  of  the  State, 
so  far  as  regards  the  property  against  which  both  liens  ex- 
isted. The  holder  of  an  indorsed  bond  can  not  enforce  the 
lien  created  by  the  mortgage,  which  is  the  inferior  lien,  and 
then,  or  at  the  same  time,  assert  also  a  right  to  the  enforce- 
ment of  a  superior  lien  for  his  benefit.  These  two  rights 
are  conflicting,  and  the  bondholder  must  elect  upon  which 
he  will  rely.  The  bill  filed  in  this  case  by  the  trustees  under 
the  mortgage  for  the  benefit  of  the  bondholders,  secured  by 
the  mortgage,  was  an  election  to  rely  on  his  rights  under  the 
mortgage. — Kelly  v.  Trustees  of  Ala.  &  Gin.  R.  R.  Co.,  58 
Ala.  489,  in  which  case  these  principles  seem  to  have  been 
recognized  by  the  court,  in  deciding  upon  the  right  and 
power  of  the  company  to  execute  the  mortgage. 

6.  Subrogation  is  the  substitution  of  a  new  for  an  old 
creditor — "  the  act  of  putting,  by  a  transfer,  a  person  in  the 
place  of  another."  It  is  a  mere  creature  of  equity,  and 
does  not  arise  from  any  contract  or  agreement  between  the 
parties,  but,  in  a  case  like  the  present,  from  the  relation  of 
creditor  and  surety.  Its  enforcement,  in  any  given  case, 
depends  upon  the  special  circumstances  of  the  case.  It  will 
not  be  enforced,  when  it  conflicts  with  any  other  rights  of 
the  creditor  or  surety,  as  the  case  may  be,  or  when  it  con- 
flicts with,  or  impairs  the  rights  of  other  creditors.  It  will 
not  be  enforced,  when  the  creditor  can  enforce  the  payment 
of  his  debt  by  any  other  mode.  It  was  the  creature  of 
necessity,  and  was  adopted  by  courts  of  equity  to  prevent  a 
failure  of  justice,  and  should  not  be  enforced  when  it  would 
work  inequality  and  injustice.  Conceding  that  the  holders 
of  the  indorsed  bonds  had  a  right  to  be  subrogated  to  the 
lien  of  the  State,  yet,  with  this  right  existing,  and  with  a 
knowledge  of  it,  they,  in  connection  with  the  holders  of  the 
unindorsed  bonds,  took  and  accepted  a  distinct  and  specific 
security — the  mortgage — for  the  benefit  of  the  holders  of  all 
the  bonds,  indorsed  and  unindorsed,  without  preference  or 
priority  by  reason  of  the  time  of  the  issue  or  negotiation,  or 
from  "  any  other  matter  lohatever."  Under  these  circumstan- 
ces, and  in  view  of  the  foregoing  principles,  the  holders  of 
the  indorsed  bonds  must  be  held  to  have  originally  waived 
their  right  of  subrogation,  or,  at  least,  that  they  are  estopped 
from  setting  it  up  against  the  holders  of  unindorsed  bonds, 
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who  acquired  their  bonds  on  the  faith  and  credit  of  the 
mortgage.  The  holders  of  the  indorsed  bonds  can  not  claim 
under  and  against  the  mortgage  at  the  same  time. — Reaves 
V.  Garrett,  34  Ala.  558,  561 ;  Morris  v.  Hall,  41  Ala.  527 ; 
Hart  V,  Johnson,  6  Ohio,  87. 

7.  The  case  made  by  the  bill  was  adapted  alone  to  a  fore- 
closure of  the  mortgage,  and  a  sale  of  the  property  for  the 
equal  benefit  of  the  holders  of  all  the  bonds,  indorsed  and 
unindorsed.  No  other  relief  could  have  been  granted,  under 
such  a  bill,  without  violating  the  universal  rule,  that  relief 
can  not  be  granted  for  matters  not  alleged  in  the  bill, 
although  they  may  be  apparent  from  other  parts  of  the 
pleading  and  evidence.  It  is  a  radical  violation  of  this  fun- 
damental rule,  to  decree  priority  of  lien,  because  of  a  real  or 
supposed  right  of  subrogation  to  the  lien  of  the  State  in 
favor  of  the  holders  of  the  indorsed  bonds,  under  and  upon 
a  bill  filfed  exclusively  for  the  purpose  of  foreclosing  a  spe- 
cific and  distinct  mortgage ;  and  in  which  bill  no  right  of 
subrogation  is  claimed,  and  no  facts  averred  from  which  such 
right  can  be  claimed.  The  first  time  it  was  brought  to  the 
attention  of  the  court  that  some  of  the  bonds  were  in  fact 
indorsed  by  the  State,  and  others  not,  was  by  the  report  of 
the  register  made  December  1st,  1 879,  although  a  suspicion 
of  such  fact  seems  to  have  existed  at  the  time  the  decree  of 
reference  was  made.  The  first  claim  to  a  priority  set  up  by 
the  holders  of  the  indorsed  bonds  was  bv  the  petition,  filed 
by  them  December  5th,  1879.  By  Eule  97  of  Chancery 
Practice,  this  petition  could  not  be  heard  but  upon  one  day's 
notice  in  writing,  unless  notice  is  waived.  No  notice  of  the 
filing  of  the  petition  was  given,  or  waived.  It  was  not  per- 
mitted even  to  lay  over  for  one  day  after  being  filed ;  but  on 
the  same  day  on  which  it  was  filed,  the  court  rendered  its 
decree,  not  upon  the  case  made  by  the  original  bill,  but  upon 
a  new  and  different  case  made  by  this  petition.  A  petition 
was  not  the  proper  proceeding  to  set  up  in  such  a  case  a 
right  of  priority,  because  of  a  right  of  subrogation.  It  is 
not  permissible,  or  proper,  by  a  mere  petition,  to  change 
the  entire  nature  and  character  of  the  case.  More  formal 
proceedings  than  a  mere  petition  are  requisite  to  accomplish 
this  end.  When  the  holders  of  the  indorsed  bonds  appeared, 
and  filed  their  bonds  before  the  register  under  the  decree  of 
reference,  they  should  then,  if  they  desired  to  assert  their 
right  of  subrogation,  have  done  so  by  a  cross-bill  proper,  or 
an  original  bill  in  the  nature  of  a  cross-bill.  But,  even  if  a 
petition  is  an  appropriate  or  proper  remedy  in  such  cases 
and  for  such  purposes,  those  having  opposing  interests 
should  be  allowed  an  opportunity  to  contest  the  same,  and  a 
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decree  should  not  be  made  upon  an  ex  parte  petition,  as  was 
done  in  this  case. — May  v.  Duke,  61  Ala.  53,  58 ;  Erioin  v. 
CuUom,  4  Ala.  461 ;  Coioles  &  Ledyard  v.  Andrews,  39  Ala. 
125-;  10  Pick.  134 ;  9  Gill  &  J.  193. 

W.  H.  Barnes  &  Son,  contra. — 1.  The  question  of  priority 
was  properly  raised.  The  trustees  were  not  presumed  to 
know  that  there  was  any  conflicting  interest  between  the 
bonds  secured  by  the  deed  of  trust.  All  of  the  bonds  are 
secured  by  the  same  deed,  and  the  trustees  appointed  therein 
were  the  trustees  of  all  the  holders  of  bonds  secured  thereby 
alike  ;  and  it  would  have  been  unseemly  in  them  to  raise  any 
question  between  their  cestuis  que  trust,  and  all  mention  of 
anything  likely  to  produce  collision  between  them  was  very 
properly  omitted  from  the  bill.  It  was  altogether  proper  to 
leave  questions  of  diverse  interest  to  the  cestuis  que  trust,  to 
be  determined  by  them  themselves  whenever,  at  any  stage 
of  the  proceedings,  the  facts  should  appear  that  would  justify 
controversy  between  them.  This  is  clearly  the  intention 
and  sense  of  Rule  107  of  the  Chancery  Practice.  Suppose, 
for  instance,  that  the  fact  of  issuance  of  both  indorsed  and 
unindorsed  bonds  had  not  appeared  from  the  exhibit  to  the 
bill  of  complaint,  and  the  first  intimation  of  such  issuance 
of  both  kinds  had  first  appeared  from  the  register's  report ; 
it  certainly  can  not  be  supposed  that  the  trustees  would 
have  been  compelled  to  amend  their  bill,  and  make  it  one  of 
interpleader.  This  certainly  would  be  officious  on  their 
part,  as  the  parties  entitled  to  priority  might  be  content  to 
allow  equal  distribution.  Suppose  the  proceedings  of  the 
case  should  not  develop  the  ground  of  their  claim  to  priority 
at  all,  but  it  rested  in  their  own  knowledge  ;  how  would  they 
raise  the  question,  except  by  petition,  or  motion,  as  in  this 
case?  This  is  especially  so,  when  it  is  considered  that  all 
the  parties  here  are  co-complainants,  and  claiming  under 
the  same  deed  of  trust.  And  there  was  no  other  proper 
way  to  raise  the  question  than  by  motion,  or  petition,  as  is 
provided  by  Rule  107.^ — Foscue  v.  Lyon,  55  Ala.  456. 

2.  As  to  the  decree  being  rendered  the  same  day  the  peti- 
tion was  filed,  and  without  notice  to  the  appellants,  there  is 
no  assignment  of  error  unless  by  implication  ;  and  it  can  not 
therefore  be  noticed.  It  will  be  observed  that  the  appel- 
lants, being  in  fact  the  holders  of  the  unindorsed  bonds, 
came  in,  as  did  the  holders  of  the  indorsed  bonds,  and  filed 
their  bonds,  and  thereby  became  parties  complainant  to  the 
bill  of  complaint ;  and  as  such,  they  were  bound  to  take 
notice  of  any  and  all  proceedings  had  in  the  cause,  and 
especially  of  all  motions  and  proceedings  growing  out  of 
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facts  developed  in  the  proceedings,  and  germane  thereto; 
and  also,  especially,  of  all  motions  in  regard  to  the  distribu- 
tion of  the  fund. 

Upon  the  coming  in  of  the  master's  report,  this  cause  was 
submitted  on  3d  December,  1879,  upon  the  following  note  of 
submission  :  *'  Motion  to  confirm  report  of  register,  and  on 
motion  of  S.  &  W.  Welsh  et  ah,  holders  of  indorsed  bonds  of 
E.  A.  &,  C.  R.  R.  Co.,  claiming  priority  of  said  indorsed 
bonds."  The  written  petition,  filed  by  oversight  on  Decem- 
ber 5,  1879,  was  filed  as  an  embodiment  of  this  motion, 
based  entirely  on  facts  developed  in  the  proceedings  them- 
selves. This  submission  was  made  in  term  time ;  and  the 
appellants  being  parties  to  the  proceediilgs,  as  above  shown, 
aod  as  appears  from  the  report  of  the  register,  either  were 
actually,  or  presumed  to  be,  present  in  court,  and  had  all 
necessary  notice.  This  motion  was  merely  incidental,  and  is 
covered  by  the  last  clause  of  Rule  95,  which  says,  "  And  at 
the  calling  of  a  cause,  any  incidental  motion  can  be  made." 

3.  The  argument  that  the  decree  is  erroneous,  because  the 
priority  is  made  to  cover  the  whole  property  of  the  road, 
when  the  State  had  a  lien  only  on  the  sections  completed,  is 
based  upon  the  statute  of  1866-7,  which  was  not  the  law  gov- 
erning this  case.  The  indorsement  of  these  bonds,  as  ap- 
pears from  the  record,  was  obtained  under  the  act  of  21st 
February,  1870 ;  the  decree  is  strictly  in  accordance  with  its 
provisions,  which  are  more  comprehensive  than  those  of  the 
act  of  1866-7.— See  act  21st  February,  1870,  §  3,  p.  149,  Acts 
1869-70.  Furthermore,  there  is  no  assignment  of  error  on 
this  ground,  and  it  can  not,  therefore,  be  considered.  Again, 
the  act  of  21st  February,  1870,  section  4,  contains  the  fol- 
lowing provision,  which  is  not  found  in  the  act  of  1866-7, 
referred  to  in  brief  of  appellants'  counsel ;  "  The  governor 
may  proceed  to  sell  the  road,  outfit,  and  equipments  ;"  the  third 
section  providing,  "  said  indorsement  shall  constitute  a  first 
lien,  upon  the  section  or  sections  of  said  road  as  far  as  com- 
pleted, including  road-bed,  superstructure,  and  equipment,  and 
the  franchise  of  the  company  granted  by  this  State,  or  under 
its  authority."  Such  is  the  property,  only,  covered  by  the 
decree,  and  in  this  respect  it  is  correct. 

4.  There  is  no  question  raised  as  to  the  validity  of  the 
State's  indorsement  of  these  bonds,  and  none  can  be  raised 
except  by  the  State  itself. — See  Kelly  et  al.  v.  Barnes  et  al, 
58  Ala.  489.  The  act  itself  gives  the  State  a  first  lien  upon 
the  road,  superstructure,  equipments,  and  franchise  ;  not  as 
an  indemnity,  but  "  for  the  payment  of  all  of  said  bonds 
indorsed  for  the  company,  as  provided  in  this  act,  and  for 
the  interest  accruing  on  said  bonds,"  and  with  power  to  sell 
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the  same  for  such  purpose. — Plock  &  Go.  v.  Governor,  at  the 
present  term.  Furthermore,  this  power  to  sell  is  given  in 
two  events  ;  and  this  power  is  not  dependent  on  the  fact  that 
the  road  is  entirely  completed,  but  upon  entirely  different 
grounds.  The  whole  act  and  decree  are  in  consonance  and 
full  accord.  The  bondholders,  holding  indorsed  bonds, 
being  principal  creditors  of  the  corporation,  are  subrogated 
to  all  the  securities  the  State  had,  and  may  proceed  in  equity 
to  make  them  available  in  priority  to  any  other  creditor. 
Brandt  on  Suretyship  &  Guaranty,  §§  282  and  283,  pages 
380-1-2 ;  Sqfold  V.  Wade's  Ex'r,  51  Ala.  214 ;  Curtis  v.  Ty- 
ler, \)  Paige  Ch.  432 ;  Bering  v.  Earl  of  Winchelsea,  1  Leading 
Cases  in  Equity,  120 ;  2  Woods,  C.  0.  606.  The  same  prin- 
ciple is,  in  effect,  decided  in  this  case  when  before  this  court 
on  appeal  heretofore. — Kelly  etal.  v.  Barnes  etal.,  58  Ala.  489. 
5.  These  proceedings  to  enforce  the  mortgage  by  the  trus- 
tees, and  their  approval  by  the  holders  of  the  indorsed  bonds, 
can  not  be  considered  "  an  election  to  rely  simply  upon  this 
security ;"  nor  does  it  operate  to  release  the  State  from  lia- 
bility. This  is  not  one  of  the  defenses  which  the  State,  as 
a  surety,  can  set  up  against  its  indorsement  of  the  bonds  ; 
nor  does  it  fall  under  any  of  the  heads  into  which  the  defenses 
available  to  a  surety  have  been  classified. — De  Colyar  on 
Guaranties,  &c.,  ch.  Discharge  of  Surety.  The  Roman  law 
enabled  the  surety  to  force  a  suit  against  the  principal  debtor 
by  the  creditor,  before  any  proceeding  against  the  surety 
himself ;  and  this  rule  prevails  wherever  the  civil  law  ob- 
tains. Chancellor  Kent  says,  "  that  there  is  nothing  in  such 
a  rule  inconsistent  with  the  relative  rights  and  duties  of 
principal  and  surety,  and  it  accords  with  a  common  sense  of 
justice  and  the  natural  equity  of  mankind." — 4  John.  Ch.  123. 
While  this  rule  does  not  prevail  in  America  and  England, 
unless  expressly  stipulated  by  the  surety's  contract,  there  is 
nothing  militating  against  such  a  course,  if  the  creditor 
please  to  pursue  it ;  and  especially  where,  by  the  consent  of 
the  surety,  such  a  security  is  given  as  is  created  by  this  deed 
of  trust.  The  statute  expressly  authorizes  the  indorsement 
by  the  governor  of  the  first  mortgage  bonds  of  the  company, 
but  declares  that  such  lien  shall  be  inferior  to  its  own.  It 
seems  to  have  been  understood  and  contemplated  that  such 
bonds  should  be  issued,  and  further  secured  by  a  deed  of 
trust  of  the  company,  not  only  on  the  property  on  which  the 
State  might,  by  its  indorsement  of  the  bonds,  acquire  a  stat- 
utory lien,  but  also  on  such  other  property  as  might  be 
therein  included.  These  parties  very  properly  proceeded  to 
exhaust  the  security  given  by  the  deed  of  trust,  since  other- 
wise the  State  might  be  discharged  by  reason  of  their  lo/che^ 
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and  failure  to  realize  on  this  security,  and  by  allowing  the 
same  to  be  lost.  When  the  creditor  first  sues  the  principal 
debtor,  and  makes  available  any  of  the  securities  provided, 
the  surety  is  entitled  to  the  benefit  of  it ;  and  "  when  the 
creditor  distrained  upon  the  goods  mortgaged  to  the  surety 
by  the  principal  debtor,  for  the  same  debt  in  respect  to  which 
the  distress  issued,  it  was  held  that,  to  the  extent  of  the  sum 
produced  by  the  sale  of  the  goods,  the  surety  was  dis- 
charged."— Fearl  v.  Deacon,  24  Beavan,  186  ;  De  Colyar,  427. 
This  accords  with  reason  and  justice.  The  surety  is  dis- 
charged, or  released,  only  so  far  as  he  has  been  damnified 
by  the  act  or  interference  of  the  creditor ;  and  especially  is 
this  the  case  when  the  surety,  at  the  time  of  his  contract, 
contemplated  that  the  creditor  himself  should  have  a  lien 
on  the  same  property.  The  statute  contemplates  that  a  deed 
of  trust,  or  mortgage,  should  be  taken  ;  yet  why  take  it,  if  it 
was  not  intended  that  the  creditor  should  proceed  under  it, 
in  case  of  necessity?  Whether  the  State  has  been  discharged 
or  damnified  by  the  act  of  these  creditors,  can  only  be  deter- 
mined by  a  direct  proceeding  between  them.  The  doctrine 
of  election  does  not  apply. 

6.  The  bill  averred  that  all  the  bonds  were  indorsed  by 
the  State.  The  first  positive  proof  and  information  of  the 
fact  that  there  were  also  some  unindorsed  bonds,  appears  in 
and  from  the  register's  report ;  and  the  record  shows  that 
the  holders  of  the  indorsed  bonds  took  the  first  opportunity 
thereafter  to  assert  their  priority.  They  proceeded  properly 
by  petition,  which  was  the  most  expeditious,  and  really  the 
only  proper  way. — Fosciie  v.  Lyon,  55  Ala.  456.  They  could 
not  have  proceeded  otherwise  till  they  had  the  information, 
and  especially  until  they  were  advised  of  the  names  of  the 
persons  who  held  the  unindorsed  bonds.  By  their  action 
before  the  register,  all  the  bondholders  became  parties  to  the 
cause — they  were  co-complainants,  and  were  in  court  for  all 
purposes  in  matters  growing  out  of  the  proceedings ;  and 
they  can  not  now  complain  of  any  want  of  notice.  If  they 
had  been  co-defendants,  the  rule  might  be  different,  and  a 
cross-bill  might  have  been  necessary.  Moreover,  they 
moved  to  confirm  the  report  of  the  register,  which  disclosed 
the  very  facts  on  which  the  right  of  priority  is  claimed 

BRICKELL,  C.  J.— The  original  bill  was  filed  by  William 
H.  Barnes  and  Henry  Clews,  as  trustees  in  a  mortgage  exe- 
cuted on  the  first  day  of  July,  1870,  by  the  East  Alabama  and 
Cincinnati  Railroad  Company,  to  secure  the  payment  of 
bonds  to  the  amount  of  three  millions  five  hundred  thousand 
dollars,  the  company  proposed  to  issue  and  negotiate,  for 
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the  purpose  of  borrowing  money  to  aid  in  the  construction, 
completion,  and  equipment  of  a  raih'oad  from  Eufaula  to 
Guntersville  in  this  State.  The  bonds  were  prepared  with 
the  view  of  obtaining  the  indorsement  of  the  State,  under 
the  act  of  the  General  Assembly,  approved  February  2 1st, 
1870  (Pamph.  Acts  1869-70,  pp.  '149-157),  as  is  shown  by 
the  bonds  and  the  mortgage  ;  and  in  the  mortgage,  it  is  ex- 
pressly recited  and  stipulated,  that  the  title  and  lien  thereby 
created  is  subordinate  to  the  lien  of  the  State,  arising  from 
its  indorsement,  declared  by  the  act  of  the  General  Assem- 
bly aforesaid.  The  company  issued  and  negotiated  bonds, 
to  the  amount  of  seven  hundred  and  five  thousand  dollars, 
of  which  only  three  hundred  and  ninety-five  thousand  dol- 
lars were  indorsed  by  the  8tate.  It  became  bankrupt  in 
1873,  and  has  been  since  in  default  in  payment  of  the  inter- 
est on  the  said  bonds ;  and  under  proceedings  in  the  course 
of  bankruptcy,  all  its  property  had  passed  into  the  posses- 
sion of  purchasers  of  its  equity  of  redemption.  The  mort- 
gage provided,  that  if,  for  six  months,  the  company  was  in 
default  in  the  payment  of  principal  or  interest  on  said  bonds, 
the  trustees  were  to  take  possession,  and  make  sale  of  the 
entire  property  mortgaged,  which  included  all  the  property, 
rights,  credits,  and  franchises  of  the  company  ;  and  to  apply 
the  proceeds  of  the  sales,  first,  to  the  liquidation  and  pay- 
ment of  the  unpaid  interest  on  the  bonds,  and  then  to  the 
extinguishment  of  the  principal. 

In  the  progress  of  the  present  suit,  a  reference  to  the  reg- 
ister was  ordered,  to  ascertain  and  report  the  amount  of  the 
bonds  of  the  company  outstanding,  indorsed  by  the  State, 
and  the  amount  of  the  bonds  of  the  company  outstanding 
not  indorsed.  Of  the  time  and  place  of  holding  the  refer- 
ence, notice  was  given,  and  the  holders  of  the  bonds  indorsed 
by  the  State  appeared,  and  proved  their  claims  ;  and  the 
appellants,  holders  of  bonds  not  indorsed,  also  appeared,  and 
made  proof  of  their  claims.  The  register  made  a  report, 
showing  the  amount  of  principal  and  interest  of  each  class 
of  bonds,  and  who  were  the  respective  holders  thereof;  to 
which  no  exception  was  taken,  and  it  was  confirmed.  There^ 
upon,  the  holders  of  the  indorsed  bonds  presented  to  the 
chancellor  a  petition,  averring  they  were  entitled  to  be  sub- 
rogated to  the  lien  of  the  State,  created  by  the  act  of  the 
General  Assembly,  to  which  the  lien  and  security  of  the 
mortgage  was  expressly  made  subordinate,  and  were,  of  con- 
sequence, entitled  to  be  first  paid  from  the  proceeds  of  sale, 
and  praying  it  should  be  so  declared  in  the  decree  of  fore- 
closure and  sale.  On  the  same  day  of  filing  the  petition,  the 
chancellor  rendered  the  final  decree  of  foreclosure  ^nd  sa,lQ, 
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and  declared  that  the  holders  of  the  bonds  indorsed  by  the 
State  were  subrogated  to  the  lien  of  the  State,  and  must  be 
first  paid  from  the  proceeds  of  sale,  and  so  ordered  and  de- 
creed the  distribution  of  the  proceeds  of  sale.  From  that 
decree,  this  appeal  is  prosecuted  by  the  holders  of  the  bonds 
not  indorsed  by  the  State. 

To  understand  clearly  the  principal  question  involved,  it 
is  necessary  to  refer  to  the  act  of  the  General  Assembly. 
The  first  section  declares,  that  the  credit  of  the  State  shall 
be  afforded  to  corporations  then  chartered  to  construct  rail- 
roads within  the  State,  upon  conditions  thereinafter  ex- 
pressed. The  second  section  provides,  that  when  a  railroad 
company  had  finished,  equipped,  and  completed  twenty  con- 
tinuous miles  of  road,  at  or  near  either  terminus,  or  at  the 
intersection  or  crossing  of  any  other  railroad  in  operation 
on  the  line  of  said  road,  the  governor,  on  the  application 
of  the  company,  should  indorse  on  the  part  of  the  State  the 
first  mortgage  bonds  of  the  company,  to  the  extent  of  sixteen 
thousand  dollars  per  mile  for  that  portion  of  the  road  thus 
finished,  completed  and  equipped ;  and  should  make  a  like 
indorsement  for  each  continuous  section  of  five  miles,  sub- 
sequently finished,  completed,  and  equipped.  The  third  sec- 
tion declares,  that  when  the  indorsement  is  made,  the  in- 
dorsement itself  "  shall  constitute  a  first  lien,  upon  the  sec- 
tion or  sections  of  said  road  as  far  as  completed,  including 
road-bed,  superstructure,  and  equipment,  and  the  franchises 
of  the  company  granted  by  this  State,  or  under  its  authority; 
and  the  State  of  Alabama,  upon  the  indorsement  of  said 
bonds,  and  by  virtue  of  the  same,  shall  be  invested  with  said 
lien  or  mortgage,  without  a  deed  from  the  company,  for  the 
payment  by  said  company  of  said  bonds,  with  the  interest 
thereon,  as  the  same  becomes  due  ;  and  when  the  whole  of 
said  road  shall  be  completed,  the  State  of  Alabama  shall  be 
invested  with  a  first  lien,  without  a  deed  from  the  company, 
upon  the  entire  road  in  this  State,  and  the  franchises  granted 
by  this  State,  or  under  its  authority,  including  the  right  of 
way,  grading,  bridges,  masonry,  rails,  spikes,  and  joint-fast- 
enings, and  the  whole  superstructure  and  equipments,  and 
all  the  property  owned  by  the  company  as  incident  to,  or 
necessary  for  its  business,  including  depots  and  depot  sta- 
tions, and  all  other  property,  real  and  personal,  belonging  to 
said  company,  or  hereafter  to  be  acquired  by  them,  for  the 
payment  of  all  of  said  bonds  indorsed  for  the  company'-,  as 
provided  in  this  act,  and  for  the  interest  accruing  on  said 
bonds  ;  and  after  the  governor,  on  the  part  of  the  State,  shall 
have  indorsed  any  bonds  as  aforesaid,  for  any  road  making 
application  therefor,  under  this  act,  it  shall  not  be  lawful  for 
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said  company  to  give,  create,  or  convey  to  any  person  or 
persons,  or  body  corporate  whatever,  any  lien,  incumbrance, 
or  mortgage  of  any  kind,  which  shall  have  priority  over,  or 
come  in  conflict  with  the  lien  secured  by  this  act ;  and  any 
such  lien,  incumbrance,  or  mortgage,  created  after  the  pas- 
sage of  this  act,  shall  be  null  and  void  as  against  such  lien 
or  mortgage  of  the  State,  as  to  any  and  all  bonds  so  indorsed 
on  behalf  of  the  State  under  the  provisions  of  this  act ;  and 
the  said  lien  or  mortgage  of  the  State  shall  have  priority 
over  all  other  claims  existing  or  to  exist  against  said  com- 
pany." The  tenth  section  declares,  "  that  this  act  shall  be 
deemed  and  taken  to  be  a  public  act  as  to  all  purposes." 
The  fourth,  fifth  and  sixth  sections  provide  for  the  seizure  of 
the  road  and  all  its  assets  by  the  governor,  if  at  any  time 
the  company  should  make  default  in  the  payment  of  the 
interest  on  the  bonds,  and  for  a  suit  in  chancery,  in  the  name 
of  the  State,  against  the  company,  if  default  was  made  in 
payment  of  the  principal  when  it  became  due. 

It  is  obvious,  if  the  company  had  executed  to  the  State, 
for  its  security  and  indemnity,  in  the  words  of  the  statute,  a 
mortgage,  or  a  deed  of  trust,  that  all  its  property  then  held 
and  owned,  and  all  it  subsequently  acquired  in  its  corporate 
capacity,  loith  the  franchise  granted  to  it  hy  the  State,  or  under 
its  authority,  would  have  been  included,  and  would  have 
passed  by  the  conveyance.  No  broader  or  more  compre- 
hensive terms  could  have  been  employed,  than  are  found  in 
the  third  section  of  the  act,  descriptive  of  and  covering  all 
the  property  it  had  capacity  to  acquire,  whether  such  prop- 
erty was  then  existing,  or  subsequently  acquired,  including 
also  the  franchise  it  had  derived  from  the  State.  If  such 
mortgage,  or  deed  of  trust,  had  been  executed,  all  who  sub- 
sequently acquired  any  lien,  or  took  any  incumbrance  upon 
the  property  or  franchise,  with  notice  of  the  prior  mortgage 
or  deed  of  trust,  would  take  in  subordination  to  it.  The  lien 
or  mortgage  (the  terms  are  employed  in  the  statute  as  syn- 
onymous) of  the  State  is  declared  by  the  statute,  which  is  a 
public  act,  and  of  itself  operates  as  notice.  The  bonds  issued 
by  the  corporation,  indorsed,  and  unindorsed,  refer  to  the 
act ;  the  mortgage  also  refers  to  it,  and  declares  that  its 
security  is  in  subordination  to  the  lien  of  the  State.  The 
statute  declares  all  other  liens,  incumbrances,  or  mortgages, 
created  after  the  enactment,  are  void  as  against  the  lien  of 
the  State,  and  that  "  the  said  lien  or  mortgage  of  the  State 
shall  have  priority  over  all  other  claims  existing  or  to  exist 
against  the  said  company." 

Liens  in  the  nature  of  mortgages,  created  by  statute,  for 
the  protection  and  indemnity  of  the  State,   are   not  infre- 
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quent  in  our  legislation.  They  have  not  been  regarded  as 
of  less  force,  or  more  limited  in  operation,  than  similar  liens 
created  by  contract  between  individuals.  In  construing 
them,  from  the  purpose  for  which  they  are  created,  and  the 
terms  employed  in  creating  them,  their  scope  and  operation 
have  been  determined,  as  the  scope  and  operation  of  a  mort- 
gage or  other  incumbrance  would  be  ascertained.  The  Re- 
vised Code  (§  495)  declared,  that  the  bond  of  a  tax-collector 
"  operates,  from  its  execution,  as  a  lien  in  favor  of  the  State 
or  county,  on  the  property  of  such  tax-collector,  for  the 
amount  of  any  judgment  which  may  be  rendered  against 
him  in  his  official  capacity,  for  State  or  county  taxes,  and  on 
the  property  of  his  securities  from  the  date  of  his  default." 
Of  the  lien  thus  created,  in  Dallas  County  v.  Timherlake,  54 
Ala.  403,  we  said,  that  it  was  unlike  that  of  a  judgment  or 
execution  of  a  court  of  law,  merely  a  creature  of  legislation, 
not  ordinarily  within  the  cognizance  of  a  court  of  equity ; 
'*but  a  tax-collector's  bond  being  a  contract,  by  which  the  law 
has  previously  declared  liens  shall  be  created,  its  liens  are 
liens  by  contract,  on  the  part  of  the  persons  who  execute  the 
bond,  as  much  as  that  of  a  mortgage  would  be."  The  same 
doctrine  was  asserted  in  Knighton  v.  Carry,  62  Ala.  404.  If 
any  other  construction  of  statutes  creating  such  liens  was 
adopted,  the  security  it  is  intended  they  shall  afford  the 
State  would  be  diminished  in  value,  and  the  purposes  of  their 
enactment  defeated. 

As  we  have  said,  a  mortgage,  or  deed  of  trust,  employing 
the  terms  found  in  the  statute,  would  embrace  not  only  so 
much  of  the  road  as  was  completed,  finished  and  equipped, 
when  the  bonds  of  the  company  were  indorsed  by  the  State, 
but  all  its  subsequently  acquired  property. —  Galveston  v. 
Coivdry,  11  Wall.  439  ;  Meyer  v.  Johnston,  53  Ala.  237  ;  >S^.  (7., 
at  present  term.  For  the  security  of  the  State  against  loss 
by  its  indorsements,  the  statute  required  that  no  indorse- 
ment should  be  made  until  twenty  continuous  miles  of  road 
had  been  finished,  completed,  and  equipped ;  and  that  subse- 
quent indorsements  should  be  made,  only  as  five  continuous 
miles  were  finished,  completed,  and  equipped.  But  the  lien  of 
the  State  is  not  confined  to  the  section  of  the  road,  for  which 
the  indorsement  is  made.  No  indorsement  could  be  made 
for  a  section  of  less  than  five  miles.  A  road  may  have  been 
completed,  the  length  of  which  would  not  have  authorized 
indorsements  for  every  mile  or  fraction  of  a  mile  ;  yet,  on  its 
completion,  the  State  would  have  been  invested  with  a  first 
lien  on  the  entire  road  in  this  State.  An  indorsement  may, 
as  in  this  case,  have  been  obtained  by  a  road  completing  a 
section  of  twenty  miles,  and  another  section  of  five  miles, 
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and  then  the  enterprise  may  have  failed,  and  been  aban- 
doned, a  number  of  miles  of  the  road  less  than  five  having 
been  completed,  for  which  no  indorsement  was  obtained. 
Whenever  an  indorsement  was  obtained,  the  lien  of  the 
State  attached,  and  attached  not  only  to  the  road  so  far  as 
completed,  but  to  such  parts  of  the  road  as  were  subse- 
quently completed,  and  such  property  as  was  subsequently 
acquired,  as  it  attached  to  the  franchises  of  the  company, 
which  were  incapable  of  division  and  separation,  and  of  sep- 
arate ownership.  The  very  purpose  of  the  statute,  declared 
in  its  first  section,  was  to  afford  railroad  companies  the  high 
and  superior  credit  of  the  State,  to  aid  them  in  constructing 
their  roads.  A  security  commensurate  with  the  great  res- 
ponsibility the  State  assumed  in  becoming  the  indorser  and 
guarantor  of  their  bonds,  it  was  intended  to  provide,  which 
should  have  priority  over  all  other  liens  or  incumbrances. 
That  security  would  not  be  provided,  if  the  narrow  construc- 
tion of  the  statute  now  insisted  upon  should  be  adopted,  con- 
fining it  to  the  particular  sections  of  the  road  for  which  the 
indorsement  may  have  been  made. 

The  statute  was  framed  with  a  knowledge  of  the  mortgages 
railroad  companies,  in  the  incipiency  of  the  enterprise  in 
which  they  were  engaged,  were  accustomed  to  execute,  by 
which  the  whole  undertaking,  its  existing  and  subsequently 
acquired  property,  and  its  franchises,  were  pledged  to  secure 
the  payment  of  its  bonds,  issued  and  negotiated  to  raise 
money  to  aid  in  the  construction  and  completion  of  the  road. 
Such  bonds  could  be,  and  were  frequently  executed ;  and 
without  regard  to  the  stage  of  the  enterprise,  when  its  bonds 
were  issued  and  negotiated,  the  mortgage  was  an  operative 
security  for  their  payment,  not  only  as  to  the  road  completed 
and  property  owned  at  the  time  of  the  negotiation,  but  as  to 
all  parts  of  the  road  subsequently  completed,  and  property 
subsequently  acquired.  It  was  a  lien  and  security  of  like 
kind  the  statute  intended  to  furnish  the  State.  Whenever 
the  company  made  default  in  the  payment  of  interest  on  the 
bonds  indorsed  by  the  State,  whether  the  road  was  com- 
pleted or  unfinished, — whether  there  was  an  indorsement  for 
more,  or  only  twenty  miles  uf  the  road,  the  governor  was 
authorized  to  take  possession  and  control  of  the  railroad, 
and  all  the  assefs  thereof,  and  to  appoint  a  receiver,  or  receiv- 
ers, who  were  to  take  its  7-enfs,  issues,  pro/its,  and  dividends. 
If  the  company  refused  to  surrender  possession,  the  govern- 
or was  authorized  to  issue  a  warrant  to  the  sheriff  of  each 
county,  through  which  the  road  run,  commanding  bim  to  lake 
possession  of  said  road, fixtures,  and  equipments,  and  every  thing 
appertaining  thereto,  and  place  the  receiver  in  full  and  complete 
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possession  of  the  same :  and  said  receivei'  so  appointed  shall 
continue  in  possession  of  said  road,  fixtures,  and  equipments,  and 
run  the  same,  and  manage  the  entire  road,  &c.  The  statute  is 
general  in  its  terms  necessarily,  and  while  some  of  its  words, 
taken  by  themselves,  may  indicate  that  the  lien  of  the  State 
was  limited  to  the  section  or  sections  of  the  road  completed, 
for  which  the  bonds  of  the  company  were  indorsed,  yet 
regard  must  be  had  to  all  its  parts  and  clauses,  and  the  intent 
which  is  found  in  them.  It  can  not  be  supposed  it  was 
intended  that  the  governor  should,  in  the  event  of  the  default 
of  the  company,  take  possession  of  any  property,  or  transfer 
to  a  receiver  the  possession  of  any  property,  on  which  the 
lien  of  the  State  did  not  operate.  Whatever  property  the 
company  had  at  the  time  of  the  default,  the  governor  was 
bound  to  place  in  the  possession  of  the  receiver  of  his  ap- 
pointment;  and  thus  there  is  a  clear  expression  of  the  extent 
of  the  lien. 

That  from  the  time  the  first  bond  is  indorsed  by  the  State, 
a  lien  attached  to  the  franchise  of  the  company,  is  expressly 
declared.  The  franchise  is  an  entirety — it  does  not  attach 
to  any  particular  part  of  the  road,  or  by  fractions  or  parcels. 
Taking  it  in  the  narrowest  sense  of  the  term,  it  is  the  right, 
derived  from  the  charter,  to  construct  and  maintain  the  road 
in  its  entire  length,  on  the  route  designated  in  the  charter, 
and  to  receive  compensation  for  the  transportation  of  persons 
or  property  over  that  road.  There  was  no  purpose  to  cre- 
ate a  security  on  this  franchise  in  favor  of  the  State,  and 
at  the  same  time  to  limit  the  security  to  such  parts  of  the 
road  as  were  completed,  and  for  which  the  State  had  in- 
dorsed the  bonds  of  the  company.  We  do  not,  therefore, 
assent  to  the  argument  of  appellants'  counsel,  that  the  lien 
of  the  State  must  be  confined  to  the  parts  of  the  completed 
road  for  which  the  bonds  of  the  company  were  indorsed. 
We  are  of  the  opinion,  that  by  the  indorsement  of  the  bonds 
of  the  company,  the  State  acquires  a  valid  lien,  having  all 
the  force,  qualities,  and  incidents  of  a  mortgage,  superior  to 
all  other  liens  created  after  the  enactment  of  the  statute  of 
February  21st,  1870,  upon  the  railroad  and  all  its  corporate 
property,  and  its  franchises. 

The  general  principle,  upon  which  the  decree  of  the  chan- 
cellor rests,  has  not  been  controverted,  but  is  admitted  by 
the  appellants.  It  has  been  frequently  the  basis  of  decision 
in  this  court,  and  we  state  it  in  the  terms  generally  em- 
ployed :  A  creditor  is  entitled  to  the  benefit  of  all  pledges, 
or  securities,  given  to,  or  in  the  hands  of  a  surety,  for  his 
indemnity ;  and  this,  whether  the  surety  is  damnified  or  not, 
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as  they  are  regarded  as  a  trust  created  for  the  better  secur- 
ity of  the  debt. —  Toidmin  v.  Hamilton,  7  Ala.  362 ;  OJiio  Life 
Ins.  Co.  V.  Ledyard,  8  Ala.  866  ;  Br.  Bk.  Mobile  v.  Bohertsoriy 
19  Ala.  779  ;  Cnllom  v.  Br.  Bk.  Mobile,  23  Ala.  797 ;  Troy  v. 
Shields,  33  Ala.  469 ;  Saffold  v.  Wade,  51  Ala.  214.  The 
surety  has  a  corresponding  equity.  Whenever  he  pays  the 
debt,  he  is  entitled  to  stand  in  the  place  of  the  creditor,  as 
to  all  securities  for  the  debt  held  or  acquired  by  the  creditor, 
and  to  have  the  same  benefit  from  them  as  the  creditor 
could  have  had,  if  he  had  chosen  their  appropriation  to  the 
payment  of  the  debt,  instead  of  calling  upon  the  surety. — 2 
Brick.  Dig  384,  §  141.  In  Knighton  v.  Curry,  supra,  we  held 
that  the  sureties  of  a  tax-collector,  on  paying  a  judgment  for 
the  default  of  the  principal,  were  entitled  to  be  subrogated 
to  the  statutory  lien  of  the  State  and  county  on  the  property 
of  the  principal. 

When  a  branch  of  this  cause  was  before  this  court,  at  a 
former  term,  we  iutimated,  that  the  holders  of  the  bonds 
indorsed  by  the  State  were  entitled  to  be  subrogated  to  the 
statutory  lien  of  the  State. — Kelly  v.  Barnes,  58  Ala.  489. 
While  the  appellants  recognize  this  general  principle,  they 
insist  that  it  has  no  application,  and  is  incapable  of  just 
application  to  the  lien  the  statute  secures  the  State,  which 
is  purely  personal  to  the  State,  intended  only  for  its  protec- 
tion and  indemnity,  and  not  for  the  security  of  the  bonds,  or 
to  create  a  fund  for  their  payment.  The  question  is  not  free 
from  difficulty ;  and  we  were  aware,  when  we  formerly  iuti- 
mated that  the  holders  of  the  indorsed  bonds  were  entitled 
to  subrogation  to  the  lien  of  the  State,  of  the  distinction 
made  by  the  authorities,  between  a  mere  personal  indemnity 
to  a  surety,  or  an  indemnity  against  a  contingent  liability, 
never  becoming  absolutp.,  and  a  trust  or  security  for  the  pay- 
ment of  the  debt  and  the  protection  of  the  surety.  We  do 
not  dwell  upon  or  discuss  now  the  extent  of  the  distinction. 
By  the  express  words  of  the  statute,  the  lien  of  the  State  is 
declai-ed  to  be  "  for  the  payment  by  said  company  of  said 
boQils,  with  the  interest  thereon,  as  the  same  becomes  due  ;" 
and  if  the  State,  on  the  default  of  the  company  in  paying 
interest,  takes  possession  of  the  road,  whatever  is  derived 
from  its  operation,  after  deducting  expenses,  is  to  be  applied 
"  to  pay  and  discharge  the  interest  due  on  said  bonds."  If 
this  lien  had  been  created  in  these  terms,  by  mortgage,  or 
deed  of  trust,  we  would  have  been  compelled,  under  our 
former  decisions,  to  pronounce  that  the  creditor,  whether  he 
had  knowledge  of  its  existence  or  not,  and  whether  the  State 
had  or  not  been  damnified,  was  entitled  to  be  subrogated  to 
the  security  it  afforded.     Protection,  indemnity  to  the  State, 
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is  intended  ;  but  it  is  to  be  afforded  by  the  payment  of  the 
debt.  When  the  debt  is  paid,  the  State  is  fully  protected, 
and  ample  protection  the  statute  does  not  contemplate  can 
be  otherwise  afforded.  These  bonds  have  gone  out  into  the 
markets  of  the  world,  bearing  the  indorsement  of  the  State, 
referring  to  the  statute,  inviting  an  examination  of  it,  not 
only  as  the  source  of  authority  for  an  indorsement  binding 
the  State,  but  for  the  security  the  State  bad  for  the  payment 
of  the  bond.  They  may  have  acquired  value  and  currency 
because  of  this  security,  aud  there  is  no  good  reason,  no 
substantial  equity,  for  a  narrow  interpretation  of  the  general 
words  of  the  statute,  converting  it  into  a  mere  personal 
security  for  the  State,  incapable  of  enuring  to  the  benefit  of 
the  creditor,  instead  of  a  security,  in  the  words  of  the  statute, 
for  the  'payment  by  said  company  of  said  bonds,  loith  the  interest 
thereon,  as  the  same  becomes  due. 

The  whole  doctrine  of  subrogation  rests  upon  equitable 
considerations  and  principles.  The  purpose,  at  last,  is  to 
make  that  thing  or  person  bear  a  common  burthen,  which 
or  who  ought,  in  equity  and  good  conscience,  to  bear  it  pri- 
marily, in  relief  or  ease  of  another,  only  secondarily  liable 
as  between  the  two.  Therefore  it  is  that,  generally,  when- 
ever a  security  is  given  by  the  principal  debtor,  either  to  the 
surety,  or  to  the  common  creditor,  for  the  payment  of  the 
debt,  a  court  of  equity  will  lay  hold  of  it  as  a  trust  for  the 
security  of  the  debt,  and  will  so  execute  the  trust  that  the 
debt  be  paid.  When  the  security  is  given  to  the  surety,  if 
the  court  subrogates  the  creditor  to  it,  the  surety  is  bene- 
fitted—it  is  for  his  ease.  He  is  relieved  from  the  vexation 
of  suit,  from  payment  of  the  debt,  or  from  resorting  to  the 
legal  remedies  against  the  principal,  or  remedies  to  make  the 
security  available.  The  liability  of  the  principal  is  extin- 
guished, to  the  extent  of  the  security,  and  justice  is  done  to 
all  parties  in  interest.  In  Young  v.  M.  dt.  E.  R.  R.  Co.,  2 
Woods,  606,  the  Circuit  Court  of  the  United  States  decreed, 
that  the  holders  of  bonds  indorsed  by  the  State  w:ere  enti- 
tled to  be  subrogated  to  the  lien  of  the  State,  under  the  act 
of  1867,  which  does  not  differ  from  the  act  of  1870,  in  any  res- 
pect now  material. 

Nor  is  it  unjust  to  the  holders  of  bonds  not  indorsed,  to 
decree  subrogation  and  priority  to  the  holders  of  the  indorsed 
bonds.  These  bonds  were  acquired  with  full  knowledge  of 
the  priority  of  the  State ;  and  it  must  be  presumed  whoever 
acquired  them,  intended  that  his  rights  should  be,  as  they 
were  by  the  mortgage,  secondary,  or  in  subordination  to  the 
rights  of  the  State  ;  and  there  is  no  equity  in  any  claim  now 
of  equality  with  the  holders  of  the  indorsed  bonds. 
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Upon  decreeing  a  foreclosure  and  sale,  after  the  amount  of 
the  mortgage  debt  had  been  ascertained,  the  cliancellor,  of 
necessity,  must  have  determined  and  decreed  the  order  in 
which  these  debts  should  be  paid.  No  motion  or  petition 
was  necessary  to  authorize  the  decree.  It  is  not,  therefore, 
important  that  a  petition  was  filed  invoking  the  decree,  and 
that  it  was  acted  on  without  notice. 

The  decree  is  affirmed. 


The  Btate,  ex  rel.  Plock  &  Co.  v.  Cobb. 

Application  for  Mandamus  to  Governor,  in  matter  of  Renewing 
Railroad  Bonds. 

1.  When  mandamus  lies  to  governor. — Whether  the  governor,  in  the  per- 
formance of  duties  devolved  on  hi  in  in  his  official  capacity,  can  be  controlled 
by  the  judicial  department  of  the  government,  "is  a  question  not  free  from 
difficulty,  and  embarrassed  by  a  conflict  of  authority  ;"  and  the  court  express- 
es no  opinion  on  that  question  in  this  case,  nor  on  the  correctness  of  the  rule 
laid  down  in  the  case  of  Tennessee  and  Coosa  Railroad  Company  v.  Moore, 
36  Ala.  371. 

2.  Power  of  General  Assembly  in  adjustment  of  Slate  debts. — The  State  can 
not,  by  any  act  of  its  own,  any  expression  of  the  legislative  will,  or  any  agency 
whatever,  lessen,  change,  impair  or  destroy  the  legal  obligation  of  contracts 
into  which  it  has  entered  ;  but,  proposing  an  adjustment  ot  its  liabilities,  and 
of  claims  and  demands  against  it,  the  General  Assembly  has  undoubted  power 
to  declare  that  only  particular  liabilities,  or  special  claims  and  demands,  shall 
be  adjusted;  its  powers  in  this  respect  being  the  same  as  those  of  an  individual 
debtor  to  provide  for  the  adjustment,  security,  or  payment  of  particular  debts, 
omitting  others  of  equal  or  greater  obligation. 

3.  Oovernor's  power  as  agent  of  State. — The  governor  has  no  general  author- 
ity to  contract  in  th«  name  of  the  State,  and  thereby  to  bind  it;  and  whenever 
the  power  to  enter  into  particular  contracts,  binding  on  the  State,  is  conferred 
on  him  by  statute,  the  power  is  special,  as  distinguished  from  the  general 
power  which  every  person  has  in  conferring  authority  on  an  agent,  and  is  lim- 
ited by  the  statute  conferring  it. 

4.  Same. — When  the  exen-ise  of  such  special  statutory  power  is  made  to 
depend  on  the  happening  of  future  events  or  contingencies,  and  the  ascertain- 
ment of  the  happening  of  such  events  or  contingencies  is  committed  to  the 
governor ;  if,  in  good  faith,  and  with  reasonable  diligence,  he  determines  that 
they  have  occurred,  the  exercise  of  the  power  is  valid,  and  binding  on  the 
State,  as  to* all  persons  dealing  honestly  in  reliance  on  it,  although  it  may  be 
afterwards  discovered  that  he  was  mistaken,  misled,  or  deceived. 

5.  St'ite  indorsement  of  railroad  bonds;  authority  of  Qovernor  under  .statute. 
Under  the  provisions  of  the  act  approved  November  17,  1868,  relating  to  the 
Wills  Valley  Kailroad  Company  and  the  North-east  and  South-west  liailroad 
Company,  it  was  made  the  duty  of  the  governor  to  indorse,  in  the  name  of  the 
State,  the  bonds  of  the  company  owning  the  franchises  of  the  corporation  last 
named,  whenever  it  should  appear  to  him,  "by  satisfactory  proof."  that  par- 
ticular sections  of  the  road  had  been  finished,  completed,  and  equipped  ;  and 
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he  was  required  by  the  act  iipproved  February  19,  1867,  to  make  such  indorse- 
meuts  on  bonds,  on  the  affidavits  of  the  president  and  chief  engineer,  and  a 
resolution  of  the  board  of  directors,  showing  and  promising  compliance  with 
the  conditions  of  the  act.  Under  these  statutory  provisions,  if  satisfactory 
proof  was  made  to  the  governor  of  the  completion  and  equipment  ot  a  speci- 
fied number  of  miles  of  the  road,  and  the  affidavits  and  resolution  required 
by  the  statute  were  made  and  presented  to  him,  it  was  his  duty,  not  having 
reason  to  doubt  the  truth  of  the  facts  as  stated  and  certified,  to  indorse  the 
bonds  of  the  comp-iny  to  the  amount  thereby  shown  to  be  proper;  and  such 
indorsements  would  be  a  valid  exercise  of  his  statutory  power,  and  would  be 
binding  on  the  State,  although  it  might  be  made  to  appear,  in  a  subsequent 
controversy  between  individual  bondholders,  that  the  affidavits  were  false, 
and  that  he  had  in  fact  indorsed  more  bonds  than  the  company  was  entitled 
to  receive. 

6.  Same. — The  statute  itself  contains  provisions  intended  to  protect  the  Stete 
against  indorsements  obtained  by  fraud  or  mistake,  or  bonds  sold  by  the  com- 
pany at  less  than  ninety  cents  on  the  dollar  ;  and  exact  conformity  between 
the  amount  of  bonds  indorsed  and  the  actual  length  of  the  road,  at  the  rate  of 
$16,00U  per  mile,  is  not  a  "term,  condition,  or  requirement  of  the  statute," 
on  which  depended  the  power  and  duty  of  the  governor  to  make  the  indorse- 
ments. 

7.  State's  power  to  contract,  and  liability  on  contracts. — Except  so  far  as  re- 
strained by  constitutional  limitations,  the  State  has  the  same  power  to  enter 
into  contracts  that  any  private  person  has,  and  is  equally  bound  by  the  con- 
tracts into  which  it  has  entered  ;  and  when  it  has  become  a  party  to  negotia- 
ble paper,  its  liability  is  governed  by  the  same  principles  of  law  that  apply  to 
other  persons  in  that  relation. 

8.  Indorsed  railroad  bonds;  character  as  negotiable  instruments.— The  object 
and  purpose  of  the  indorsement  of  these  railroad  bonds  by  the  Stiito,  under 
the  statutes  above  mentioned,  was  to  improve  their  credit,  and  to  lacilitate 
their  currency.  On  their  face,  thej'  are  negotiable  instruments  by  the  general 
commercial  law,  which  must  be  presumed  to  be  of  force  in  Boston,  where  thty 
are  made  payable,  and  are  capable  of  transfer  by  delivery  ;  and  the  State  is 
liable  as  the  indorser  of  such  paper. 

9.  Same;  rights  of  holder. — The  bonds  being  negotiable,  regular  on  their 
face,  and  reciting  in  the  indorsement  a  compliance  by  the  company  with  the 
conditions  of  the  statute,  an  innocent  holder  for  value  is  not  affected  by  any 
fraud  or  mistake  in  their  over-issue  ;  and  the  dishonor  of  the  unpaid  interest 
coupons  would  not  charge  him  with  notice  of  any  defect  in  them. 

10.  Same;  numbers  on  tends. —The  statutes  do  not  require  that  the  bonds 
shall  be  numbered,  nor  that  they  shall  be  indorsed  in  numerical  order,  nor 
that  they  shall  be  sold  or  negotiated  by  the  company  in  any  particular  order  ; 
and  the  numbers  on  the  several  bonds  do  not  indicate  anything  as  to  the  time 
when  they  were  issued  or  negotiated. 

11.  Same;  governor's  refiLtal  to  pay  interest  on  bonds  of  over-issue. — The  act 
of  Governor  Lindsay,  in  1871,  in  refusing  to  pay  interest  on  the  bonds  num- 
bered above  4,720,  if  held  to  be  the  act  of  the  State,  was  strictly  ex  parte,  and 
can  not  affect  the  rights  of  the  holders  of  those  bonds 

\l.  Alabama  and  Chattanooga  Railroad  Company's  bonds;  retirement  of  old 
bonds,  in  exchange  for  new,  under  act  of  February  23,  1876.— The  act  approved 
February  23,  1876,  authorizing  the  retirement  of  the  bonds  of  the  Alabama 
and  Chattanooga  Railroad  Company,  which  had  been  indorsed  by  the  governor 
in  the  name  of  the  State,  and  the  substitution  of  new  bonds  in  their  stead 
(Sess.  Acts  1875-6,  pp.  130-49),  embraces  and  applies  to  all  the*  indorsed 
bonds  bearing  date  in  1869,  and  makes  no  distinction  between  those  regularly 
issued  and  those  reported  by  the  "State  debt  commissioners"  as  "over- 
issue. " 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  tiie  Hon.  John  A.  Minnis. 
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This  cause,  or  proceeding,  was  commeDced  by  a  petition 
under  oath,  filed  on  the  2d  July,  1878,  in  the  name  of  the 
State,  on  the  relation  of  the  persons  composing  the  firm  of 
Plock  &  Co.,  praying  for  a  mandamus  to  the  Hon.  Geo.  S. 
Houston,  then  governor,  and  ex  officio  commissioner  to  com- 
plete the  adjustment  and  settlement  of  the  State  indebted- 
ness growing  out  of  its  indorsement  of  various  railroad  bonds, 
under  several  statutes  hereinafter  more  particularly  referred 
to ;  commanding  him,  in  the  exchange  of  the  new  bonds, 
which  he  was  authorized  to  issue  for  the  indorsed  old  bonds 
of  the  Alabama  and  Chattanooga  Railroad  Company,  to 
deliver  to  the  relators  two  more  bonds  in  addition  to  those 
which  he  had  already  allowed  them,  "  so  that  said  petition- 
ers and  relators  shall  receive  said  new  bonds  at  the  rate  of 
$211.90  for  each  $1,000  of  the  principal  sum  of  said  indorsed 
first  mortgage  bonds "  held  by  them,  "  and  the  interest 
thereon  due  and  unpaid  to  the  first  day  of  January,  1876  ; 
and  that  he  distribute  of  the  said  [new]  bonds,  to  said  peti- 
tioners, in  the  proportion  which  the  amount  held  by  them, 
as  herein  stated,  including  interest  from  the  1st  day  of  Jan- 
uary, 1872,  bears  to  the  aggregate  composed  of  all  said  first 
mortgage  indorsed  bonds  of  the  said  railroad  company, 
which  are  numbered  seriatim  and  consecutively  from  one  (i) 
to  4,720,  inclusive,  with  the  interest  thereon  due  and  unpaid 
on  the  1st  day  of  January,  1876."  The  relators  were  the 
owners  and  holders  of  ninety-seven  of  the  indorsed  first 
mortgage  bonds  of  said  railroad  company,  and  they  claimed 
that,  in  the  exchange  of  the  new  bonds  for  the  old,  only  the 
holders  of  the  bonds  numbered  consecutively  from  one  (1)  to 
4,720  were  entitled  to  participate  ;  while  the  governor  held 
that  the  additional  bonds,  numbered  from  4,721  to  5,229, 
were  equally  entitled  to  share  in  the  distribution  and  ex- 
change. In  reference  to  these  matters,  and  the  asserted 
rights  of  the  relators  in  connection  with  them,  the  following 
are  the  material  averments  of  the  petition,  or  relation : 

"  Your  petitioners,  being  the  owners  and  holders  of  ninety- 
seven  first  mortgage  indorsed  bonds  of  the  Alabama  and 
Chattanooga  Railroad  Company,  notified  the  said  George  S. 
Houston,  governor  as  aforesaid,  on  or  about  the  29th  day  of 
June,  1877,  by  John  Swann,  their  duly  authorized  agent, 
that  they  objected  to  and  protested  against  the  use  or  appli- 
cation of  any  of  the  bonds  authorized  by  the  9th  section  of 
the  said  act  approved  February  23 ,  1876,  in  the  retirement, 
exchange  or  extinguishment  of  any  first  mortgage  bonds  of 
said  railroad  company,  other  than  such  as  are  described  in 
the  10th  section  of  said  act,  or  in  retirement,  exchange  or 

(9) 
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extinguishmeut  of  any  first  mortgage  indorsed  bonds  of  said 
company,  which  were  not  issued,  indorsed  and  disposed  of, 
in  pursuance  with  the  terms,  requirements  and  conditions  of 
the  statutes  specified  in  the  10th  section  of  said  act ;  and 
that  your  petitioners  contended  and  insisted,  that  each  of 
the  so-called  first  mortgage  indorsed  bonds  of  said  company, 
which  were  indorsed  alter  the  first  mortgage  bonds  of  said 
company  had  been  issued  and  indorsed  to  the  amount  of 
$4,720,000,  or  which  were  issued  in  excess  of  that  amount 
and  indorsed  afterwards,  must  be  excluded  from  any  exchange 
of  bonds  authorized  by  the  10th  section  of  said  act.  Your 
petitioners  further  show  that,  since  the  23d  day  of  February, 
1876,"  and  after  the  new  bonds  had  been  prepared,  "  and 
after  said  notice  was  given  to  said  Houston,  your  petitioners 
offered  and  tendered  to  said  Houston,  governor  and  commis- 
sioner as  aforesaid,  said  ninety-seven  first  mortgage  indorsed 
bonds  owned  and  held  by  them,  together  with  all  the  unpaid 
coupons  attached  or  belonging  to  said  bonds  respectively, 
whether  past  due  or  to  mature,  of  which  your  petitioners 
were  the  owners  or  holders,  for  exchange  for  the  new  bonds 
of  the  State,  which  were  authorized  and  had  been  prepared 
in  pursuance  of,  and  in  accordance  with  the  9th  section  of 
said  act,  and  in  the  manner  provided  in  the  10th  and  12th 
sections  thereof;  and  the  said  Houston,  governor  and  ex  offi- 
cio commissioner  as  aforesaid,  delivered  to  your  petitioners 
bonds  of  the  State  prepared  as  aforesaid  under  the  9th  sec- 
tion of  said  act,  for  the  said  ninety-seven  first  mortgage  in- 
dorsed bonds  so  held  and  owned  by  them,  at  the  rate  of 
$191.24  of  said  new  bonds  for  every  $1,000  of  the  principal 
sum  of  said  ninety-seven  first  mortgage  indorsed  bonds  of 
said  company,  with  the  interest  thereon  due  and  unpaid  to 
the  1st  day  of  January,  1876  ;  and  refused  to  deliver  to  your 
petitioners  any  more  or  greater  amount  of  said  new  bonds, 
m  exchange  for  said  ninety-seven  bonds  of  said  railroad 
company ;  claiming  and  pretending  that  there  were  5,229  of 
the  first  mortgage  indorsed  bonds  issued  by  said  railroad 
company,  amounting  in  the  aggregate  to  $5,229,000,  besides 
interest,  and  that  all  of  said  bonds  were  entitled  to  share  in 
said  exchange  and  distribution ;  whereas  your  petitioners 
show  and  state,  that  they  were  entitled  to  have  and  receive, 
in  exchange  for  said  ninety-seven  bonds  so  held  and  owned 
by  them,  said  new  bonds  at  the  rate  of  $211.90  for  every 
$1,000  of  the  principal  sum  of  said  ninety-seven  bonds  and 
the  interest  due  and  unpaid  thereon  to  the  1st  day  of  Janu- 
ary, 1876 ;  at  which  rate,  the  said  Houston,  as  such  governor 

and  ex  c>fficio  commissioner,  ought  to  have  delivered  said  new 
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bonds  to  your  petitioners  in  making  said  exchange,  and  at 
which  rate  your  petitioners  insisted  and  demanded  that 
said  new  bonds  should  be  delivered  to  them  in  making  said 
exchange. 

"  Your  petitioners  further  show  and  state,  that  the  so- 
called  first  mortgage  bonds  of  said  railroad  company,  which 
are  numbered  seriatim  and  consecutively  from  4,721  to  5,229, 
inclusive,  and  which  the  said  Houston  claims  and  pretends 
are  entitled  to  share  in  said  exchange  and  distribution  of  said 
new  bonds  with  said  first  mortgage  indorsed  bonds  numbered 
seriatim  and  consecutively  from  one  (1)  to  4,720,  inclusive, 
were  not  issued,  indorsed  and  disposed  of,  in  pursuance  of, 
and  in  accordance  with  the  requirements  and  conditions  of 
the  several  statutes  specified  in  said  10th  section  of  said  act. 
Your  petitioners  further  show  and  state,  that  the  entire  road- 
bed of  the  said  Alabama  and  Chattanooga  Railroad  Com- 
pany, which  was  ever  constructed,  or  completed,  or  which 
ever  belonged  to  said  company,  is  situated  between  Wau- 
hatchie,  in  the  State  of  Tennessee,  and  Meridian,  in  the  State 
of  Mississippi,  and  is  not  more  than  295  miles ;  and  that  all 
the  so-called  first  mortgage  bonds  of  said  railroad  company, 
which  are  numbered  over  and  in  excess  of  4,720,  and  which 
purport  to  bear  the  indorsement  of  the  State  of  Alabama,  or 
in  its  name,  do  not  legally  and  properly  bear  the  indorse- 
ment of  said  State,  or  in  its  name  ;  and  such  purported  in- 
dorsement, on  any  and  all  of  said  bonds  last  mentioned,  was 
put  thereon  without  authority  of,  and  contrary  to  law,  and 
said  bonds  are  not  entitled  to  share  in  said  exchange  of  said 
new  bonds,  as  authorized  and  provided  by  the  9th,  10th,  and 
12th  sections  of  said  act ;  and  your  petitioners  were  and  are 
entitled  to  have  and  receive  from  the  said  Houston,  as  gov- 
ernor and  ex  officio  commissioner  as  aforesaid,  two  more  of 
said  new  bonds  authorized  by  the  9th  section  of  said  act, 
in  exchange  for  their  said  ninety-seven  bonds.  *  *  * 
Your  petitioners  further  show  and  state,  that  the  bonds  de- 
scribed in  the  10th  section  of  said  act  are  the  said  first  mort- 
gage indorsed  bonds  of  said  railroad  company  which  are 
numbered  seriatim  and  consecutively  from  one  (1)  to  4,720, 
inclusive,  and  are  the  only  bonds  among  and  to  the  holders 
of  which  the  said  new  bonds,  authorized  by  the  9th  section 
of  said  act,  are  to  be  distributed,  in  the  proportion  respect- 
ively which  the  amount  held  by  said  owners,  including  inter- 
est from  the  Ist  day  of  January,  1872,  bears  to  the  aggregate 
composed  of  the  principal  of  all  said  bonds  numbered  as 
aforesaid  from  one  (1)  to  4,720,  inclusive,  and  the  interest 
thereon  due  and  unpaid  to  the  1st  day  of  January,  1876. 
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The  said  ninety-seven  bonds  held  by  the  petitioner  were 
alleged  to  be  all  of  the  same  form,  tenor  and  date,  differing 
only  in  their  respective  numbers,  each  being  less  than  4,720; 
and  one  of  them  was  made  au  exhibit  to  their  petition,  in 
these  words : 

"  United  States  of  America :  Eight  per  cent.  fi»-8t  mortgage 
bond.  Alabama  &  Chattanooga  Railroad  Company.  No.  3,336. 
Know  all  men  by  these  presents,  that  the  Alabama  and  Chat- 
tanooga Railroad  Company,  a  corporation  existing  under  the 
laws  of  Alabama,  Georgia,  Mississippi  and  Tennessee,  ac- 
knowledges itself  indebted  to  the  State  of  Alabama,  or  bearer, 
in  the  sum  of  one  thousand  dollars  ;  which  sum  it  promises 
to  pay  to  said  State  of  Alabama,  or  bearer,  in  lawful  money 
of  the  United  States,  at  the  National  Security  Bank  of  Bos- 
ton, in  the  Commonwealth  of  Massachusetts,  on  the  first  day 
of  January,  A.  D.  1889,  with  interest  at  the  rate  of  eight  per 
cent,  per  annum,  payable  semi-annually,  on  the  first  days  in 
January  and  July  in  each  year,  on  the  presentation  and  de- 
livery of  the  proper  annexed  interest  warrants.     This  is  one 
of  a  series  of  numbered  bonds,  issued  in  accordance  with, 
and  upon  the  conditions  of  an  act  of  the  General  Assembly 
of  Alabama,  approved  February  lUth,  1867,  and  amended 
September  22d,  1868,  entitled  'An  act  to  establish  a  system 
of  internal  improvements  in  the  State  of  Alabama,  and  which, 
in  pursuance  of  said  act,  are  secured  by  an  indorsement  of 
the  State  of  Alabama,  with  power  of  sale,  and  by  a  first  lien 
upon  the  entire  road,  including  the  stock,  road-bed,  right  of 
way,  grading,  bridges,  masonry,  iron,  rails,  spikes,  chains, 
and  the  whole  superstructure  and  equipment,  and  all  the 
property  owned  by  the  company  as  incident  to,  or  necessary 
for  its  business,  and  depots,  and  depot-stations ;  and  said 
series  may  be  issued  to  an  amount  not  exceeding  at  the  rate 
of  sixteen  thousand  dollars  per  mile  of  said  road.     In  wit- 
ness whereof,  this  company  has  caused  its  corporate  seal  to 
be  hereto  affixed,  and  this  bond  to  be  signed  by  its  president 
and  treasurer,  the  first  day  of  January,  A.  D.  1869."     (Signed 
by  D.  N.  Stanton  as  president,  J.  T.  burr  as  treasurer,  and 
seal  of  corporation  affixed.) 

"  State  of  Alabama  :  (State  Indorsement.)  In  pursuance 
of  certain  acts  of  the  General  Assembly  of  the  State  of  Ala- 
bama— namely,  an  act  approved  February  19,  1867,  entitled 
*An  act  to  establish  a  system  of  internal  improvements  in 
the  State  of  Alabama ;'  and  an  act  approved  September  22, 
1868,  entitled  'An  act  to  amend  the  law  to  establish  a  system 
of  internal  improvements  in  the  State  of  Alabama  ;'  and  an 
act  approved  November  17,  1868,  entitled  'An  act  relating  to 
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the  Wills  Valley  Railroad  Company  and  the  North-east  and 
South-west  Alabama  Railroad  Company' — the  State  of  Ala- 
bama hereby  indorses  this  bond,  and  becomes  liable  for  the 
payment  of  the  principal  and  interest  thereof ;  the  Alabama 
and  Chattanooga  Railroad  Company  having  complied  with 
the  conditions  upon  which  the  undersigned,  governor  of  the 
State  of  Alabama,  is  required,  on  the  part  of  the  State,  to 
give  such  indorsement.  In  witness  whereof,  the  undersigned, 
governor  of  the  State  of  Alabama,  has  hereto  set  his  hand, 
and  caused  to  be  affixed  hereto  the  seal  of  the  State  of  Ala- 
bama, this  first  day  of  January,  A.  D.  1869."  (Signed  by 
W.  H.  Smith,  as  governor,  and  State  seal  affixed.) 

"  The  Alabama  and  Chattanooga  Railroad  Company  here- 
by agrees  to  pay  the  principal  and  interest  of  the  within 
bond,  in  current  money  of  the  United  States.  In  witness 
whereof,  the  said  corporation  has  caused  its  corporate  seal 
to  be  hereto  affixed,  and  these  presents  to  be  subscribed  by 
Daniel  M.  Stanton,  its  president,  hereto  duly  authorized,  on 
this,  the  26th  day  of  January,  A.  D.  1869."  (Signed  by  said 
Stanton,  and  corporate  seal  affixed.) 

The  act  approved  February  23,  1876,  above  referred  to, 
under  which  said  new  bonds  were  authorized  to  be  issued, 
and  which  may  be  found  at  length  in  the  Session  Acts  of 
1875-6,  pp.  130^9,  is  entitled  "An  act  to  ratify  and  confirm 
the  settlement  of  the  existing  indebtedness  of  this  State,  as 
proposed  in  the  report  of  the  commissioners  appointed  under 
the  act  approved  J^7th  December,  1874,  and  which  was  com- 
municated to  the  General  Assembly  by  message  of  the  gov- 
ernor of  24th  January,  1876,  and  to  carry  said  settlement 
into  effect  by  the  issuance  of  new  bonds  of  this  State,  at  a 
reduced  rate  of  interest,  in  adjustment  of  a  portion  of  said 
indebtedoesSj  and  the  surrender  of  certain  securities  held 
by  the  State,  in  discharge  of  another  portion  of  said  indebt- 
edness." The  material  portions  of  said  act,  bearing  on  the 
present  controversy,  are  the  preamble,  and  the  9th,  10th, 
11th,  and  12th  sections,  which  are  in  the  following  words  : 

"  Whereas,  tlie  State  of  Alabama  is  indebted  to  sundry  par- 
ties, the  holders  of  bonds  heretofore  issued  by  it,  and  cer- 
tain claims  are  alleged  against  it,  by  reason  of  certain  indorse- 
ments of  other  bonds  by  this  State,  issued  by  the  Alabama 
and  Chattanooga  Railroad  Company,  and  also  for  money 
loaned  to  the  State,  constituting  the  indebtedness  of  the 
State  existing  on  the  6th  day  of  December,  1875  ;  and  upon 
which  a  large  arrearage  of  interest  remains  unpaid,  and 
which  it  is  the  interest  alike  of  the  said  State  ai^d  of  the 
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holders  thereof  to  adjust  in  such  manner  that  no  question  of 
dispute  may  hereafter  exist,  and  no  default  in  payment  of 
future  accruing  interest  may  occur :  And  luhereas,  a  scheme 
for  adjustment  thereof  has  been  considered  on  the  part  of 
this  State  by  commissioners  appointed  under  the  act  ap- 
proved 17th  of  December,  1874,  entitled  'An  act  for  the 
appointment  of  commissioners  to  liquidate  and  adjust  all 
claims  against  the  State  of  Alabama  arising  from  bonds 
issued  or  indorsed  in  the  name  of  the  State,'  and  the  same 
has  been  accepted  by  a  large  proportion  of  the  holders  of 
such  claims,  and  is  now  recommended  by  the  said  commis- 
sioners to  be  adopted  by  the  State ;  all  of  which  appears  in 
the  report  of  said  commissioners,  which  was  communicated 
to  the  General  Assembly  by  the  governor's  message  dated 
January  24:th,  1876 :  And  ivhereas,  said  adjustment  is  such 
as  the  State  may  wisely  accept  and  ratify,  as  a  settlement  of 
its  liabilities  growing  out  of  bonds  heretofore  issued  by  and 
indorsed  in  the  name  of  the  State,  as  presented  in  said  report 
of  said  commissioners,  and  as  will  do  justice  between  the 
State  and  the  holders  of  the  several  claims  hereinafter  named: 
Therefore — 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  Alabama, 
That  the  provisional  plan  of  settlement  of  the  existing  in- 
debtedness of  this  State,  as  proposed  by  the  report  of  the 
commissioners  appointed  under  the  act  named  in  the  pre- 
amble to  this  act,  and  communicated  to  the  General  Assem- 
bly by  the  message  of  the  governor  under  date  of  January 
24,  1876,  be,  and  the  same  is  hereby,  approved  and  accepted; 
and  to  carry  the  same  into  effect,  the  governor  of  this  State 
is  hereby  authorized  and  empowered  to  cause  to  be  prepared 
bonds  of  the  State  of  Alabama,  to  an  amount  not  exceeding 
in  the  aggregate  seven  millions  of  dollars."  (These  bonds, 
as  the  first  section  of  the  act  further  provides,  after  specify- 
ing the  rate  per  cent,  of  interest  and  other  particulars,  are 
to  be  designated  as  "Class  A;"  and  they  are  to  be  used  and 
applied,  by  the  governor  and  commissioners,  in  exchange 
and  substitution  for  other  bonds  and  debts,  particularly  de- 
scribed in  the  first  five  sections  of  the  act.  In  like  manner, 
the  6th  section  provides  for  the  issue  of  another  series  of 
bonds,  to  be  known  and  designated  as  "Class  B,"  and  which 
were  to  be  used  in  exchange  and  substitution  for  other  bonds 
and  debts,  particularly  described  in  the  6th,  7th,  and  8th  sec- 
tions. As  to  these  bonds,  "Class  A"  and  "Class  B,"  no 
question  is  raised  in  this  case ;  and  it  is  therefore  unneces- 
sary to  set  out  these  sections  of  the  act.) 

"  Sec.  9.   Be  it  further  enacted,  That  the  governor  of  this 
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State  be,  and  he  is  hereby,  authorized  and  empowered  to 
cause  to  be  prepared  a  further  series  of  bonds  of  the  State 
of  Alabama,  to  be  designated  as  'Class  6V  and  numbered 
from  number  one  (1)  to  number  one  thousand  (1,000).  Each 
of  said  bonds  shall  be  for  the  sum  of  one  thousand  dollars, 
and  the  total  amount  shall  be  one  miUion  doHars.  Said  bonds 
shall  be  dated  the  1st  day  of  January,  1876,  and  shall  bear 
interest  from  that  date,  for  the  first  five  years  from  their  date, 
at  the  rate  of  two  (2)  per  cent,  per  annum,  [and]  thereafter 
at  the  rate  of  four  per  cent,  per  annum,  payable  semi-annually, 
on  the  1st  day  of  July  and  January  in  each  year  during  the 
time  for  which  said  bonds  are  to  run.  Said  bonds  shall  be 
made  payable  thirty  years  after  their  date,  and  be  renewable, 
at  the  pleasure  of  the  State,  for  another  period  of  thirty 
years ;  but,  during  that  extended  period,  shall  bear  interest 
at  the  rate  of  five  per  cent.  Principal  and  interest  of  said 
bonds  shall  be  payable,  in  lawful  money  of  the  United  States, 
in  the  city  of  New  York.  In  all  respects  other  than  men- 
tioned in  this  section,  said  bonds,  in  their  mode  of  issue, 
execution,  registry,  shall  conform  to  the  requirements  men- 
tioned in  the  first  section  of  this  act ;  except  that  the  certi- 
ficate therein  required  to  be  made  upon  said  bonds,  by  at 
least  one  of  the  commissioners,  if  the  exchange  hereinafter 
provided  for  be  made  in  London,  may  be  made  upon  said 
bonds  by  the  agent  who  may  be  appointed  to  make  said 
exchange  in  that  city,  whether  he  be  one  of  said  commis- 
sioners or  not. 

"  Sec.  10.  Be  it  further  enacted,  That  said  commissioners 
under  said  act  of  17th  December,  1874,  are  authorized  and 
empowered  to  use  and  apply  said  bonds  which  are  author- 
ized by  the  9th  section  of  this  act,  only  in  retirement  and 
exchange  and  extinguishment  of  the  first  mortgage  indorsed 
bonds  of  the  Alabama  and  Chattanooga  Railroad  Company, 
which  bear  date  in  1869,  and  were  issued,  indorsed  and  dis- 
posed of,  in  pursuance  of,  and  in  accordance  with  the  terms, 
requirements  and  conditions  of  the  following  named  statutes 
of  this  State — that  is  to  say,  an  act  approved  February  39, 
1867,  entitled  'An  act  to  establish  a  system  of  intei'ual  im- 
provements in  the  State  of  Alabama ;"  au  act  approved  Sep- 
tember 22,  1868,  entitled  'An  act  to  amend  the  law  to  estab^ 
lish  a  system  of  internal  improvements  in  the  State  of  Ala- 
bama ;'  and  an  act  approved  September  17th,  1868,  entitled 
'An  act  relating  to  the  Wills  Valley  Eailroad  Company,  and 
the  North-east  and  South-west  Railroad  Company.' 

"Sec.  11.  Be  it  further  enacted,  That  the  exchange  author- 
ized in  the  tiext  preceding  section  shall  be  made  in  the  city 
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of  London,  or  in  the  city  of  New  York,  as  the  holders  of  the 
bonds  authorized  by  said  preceding  section  to  be  received  in 
(exchange  may  elect ;  but  puch  election  must  be  certified  to 
the  governor  of  this  State,  within  six  months  after  the  pas- 
sage of  this  act,  or  he  may  elect  at  which  of  said  cities  such 
exchange  shall  be  made.  Such  exchange  as  may  be  made 
at  London,  shall  be  ejffected  under  the  superintendence  jointly 
of  an  agent  to  be  appointed  by  the  governor  of  this  State, 
and  at  the  expense  of  the  State,  and  an  agent  to  be  appointed 
by  the  council  of  the  corporation  of  foreign  bondholders, 
which  is  a  corporation  established  in  said  city  of  London, 
and  at  its  expense.  But  the  expense  of  printing  and  prepar- 
ing for  exchange  the  bonds  authorized  by  the  9th  section  of 
this  act,  shall  be  paid  by  this  State. 

"  Sec.  12.  Be  it  further  enacted.  That  the  exchange  of  said 
bonds  which  is  authorized  by  the  10th  section  of  this  act, 
shall  be  made  in  such  manner  that  the  said  million  of  dollars, 
principal  expressed  on  the  face  of  the  said  thousand  bonds, 
shall  be  in  full  payment  and  discharge  of  this  State  of  all 
liability,  claim  and  -demand  whatsoever  against  it,  of,  upon, 
and  by  reason  of  said  bonds  described  in  the  10th  section 
of  this  act ;  so  that,  from  and  after  the  issue  of  said  one 
thousand  new  bonds,  this  State  shall  and  will  forever  be  and 
remain  fully,  completely  and  entirely  freed  and  discharged 
of  all  liability,  claim  and  demand  for  principal  and  interest, 
and  any  portion  of  either,  by  any  person  or  persons,  corpor- 
ation or  corporations  whatever,  for  or  on  account  of  any  in- 
dorsement by  any  officer  or  agent  of  the  State,  or  any  person 
acting  in  its  name,  on  or  upon  any,  every,  and  all  bonds 
made  or  issued  by  the  said  Alabama  and  Chattanooga  Rail- 
road Company,  bearing  the  indorsement  thereon  of  this 
State,  or  in  its  name.  Said  exchange  shall  be  made  in  such 
manner,  that  the  bonds  by  the  9th  section  of  this  act  author- 
ized shall  be  distributed  among  and  to  the  several  holders 
of  the  bonds  described  ill  the  10th  section  of  this  act,  in  the 
proportion  respectively  which  the  amount  held  respectively 
by  said  owners,  including  interest  from  the  1st  day  of  Janu- 
ary, 1872,  bears  to  the  aggregate  composed  of  the  principal 
of  all  the  bonds  described  in  said  section,  and  the  interest 
thereon  due  and  unpaid  to  the  1st  day  of  January,  1876 ; 
but  no  portion  of  the  bonds  described  in  the  9th  section  of 
this  act  shall  be  delivered  by  the  said  commissioners,  or  by 
any  agent  appointed  to  make  the  exchange  in  this  act  directed, 
unless  the  bonds  themselves  herein  authorized  to  be  received, 
and  which  are  described  in  the  10th  section  of  this  act,  be 
surrendered  to  said  commissioners  or  agents,  and  the  unpaid 
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coupons  respectively,  whether  attached  to  said  bonds  or  not, 
and  whether  past  due  or  to  mature.  But,  if  any  of  said 
bonds  or  coupons,  or  bonds  and  coupons,  in  this  section 
directed  to  be  surrendered  to  said  commissioners  or  agents, 
before  issued  to  the  holders  thereof  of  these  new  bonds, 
shall  have  been  used  in  payment  of  any  purchase  of  the 
property  of  said  Alabama  and  Chattanooga  Railroad  Com- 
pany, under  the  decree  of  foreclosure  and  sale  of  the  same 
by  the  Circuit  Court  of  the  United  States  for  the  fifth  judi- 
cial circuit,  at  Mobile,  by  the  holders  thereof,  and  the  same 
have  been  cancelled,  by  order  of  said  court,  and  remain 
deposited  therein  as  a  part  of  its  records  ;  as  to  them,  the 
certificate  of  the  clerk  of  said  court,  under  the  seal  thereof, 
specifying  the  description,  numbers  and  amount  of  said 
bonds  and  coupons,  or  bonds  or  coupons,  so  paid  and  can- 
celled, and  that  they  have  been  paid  and  cancelled,  shall  be 
received  by  said  commissioners  or  agent,  and  regarded  the 
same  as  if  the  bonds  and  coupons  in  said  certificate  described 
were  then,  and  to  them,  surrendered  ;  and  such  certificate, 
so  received,  shall  be  returned  by  said  commissioners,  with 
certificate  by  them  or  the  agent  to  exchange  indorsed  there- 
on, of  the  facts  attending  the  receipt  by  them  or  him  of  said 
certificate  by  said  clerk  of  said  Circuit  Court." 

Governor  Houston  filed  an  answer,  or  return,  to  the  alter- 
native writ  served  on  him,  admitting  his  refusal  to  allow  to 
the  petitioners,  in  exchange  for  their  old  bonds,  any  more 
new  bonds  than  they  had  received,  as  stated  in  their  petition; 
and  he  justified  his  action  under  the  construction  which  he 
placed  on  the  said  act  under  which  the  new  bonds  were 
issued.  He  admitted  that  "  all  of  said  railroad,  that  was 
ever  constructed  and  completed,  is  not  longer  than  two  hun- 
dred and  ninety- five  miles  ;"  and  alleged  that  the  railroad 
company  issued,  in  addition  to  the  bonds  numbered  consec- 
utively up  to  4,7ti0,  other  bonds  numbered  from  4,7'il  to 
5,229,  inclusive  ;  that  all  of  said  additional  bonds  "  bear  the 
same  date,  being  dated  in  January,  1869,  and  are  precisely 
similar  in  all  other  respects,  except  as  to  their  numbers,  as 
the  bonds  first  mentioned,  and  bear  precisely  similar  indorse- 
ments ;  and  all  of  said  bonds,  those  numbered  above,  as 
well  as  those  numbered  below  4,720,  alike  purport  to  be 
issued  and  indorsed  in  pursuance  of,  and  in  accordance  with 
the  terms,  requirements  and  conditions  of  the  said  several 
statutes  mentioned  and  referred  to  in  said  writ,  and  all  were 
claimed  and  alleged  to  be  liabilities,  claims  and  demands, 
valid  and  existing  against  the  State  of  Alabama  on  the  23d 
day  of  February,  1876."  Alleged,  also,  that  the  commission- 
ers appointed  to  adjust  the  State   indebtedness,   in   their 
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report  to  the  governor,  "  reported  among  the  contingent  lia- 
bilities of  the  State,  on  account  of  aid  to  railroad  companies, 
the  indorsed  bonds  of  the  Alabama  and  Chattanooga  Eail- 
road  Company  to  the  amount  of  $5,300,000,  including  therein 
all  of  the  said  bonds  hereinbefore  mentioned,"  and  proposed 
the  issue  of  new  bonds,  to  the  amount  of  $1,000,000,  in  satis- 
faction of  all  liability  on  account  of   any  and  all  of  these 
bonds,   without  any  discrimination  between   them ;   and  a 
copy  of  the  commissioners'  report  was  made  an  exhibit  to 
his  answer.     He  further  alleged  that,  before  he  was  notified 
by  the  petitioners'  agent  of  their  claim,  as  set  forth  in  their 
petition,  the  holders  of  the  bonds  numbered  above  4,720  had, 
through  their  agents  and  attorneys,  presented   their   said 
bonds  to  him,  and  offered  to  surrender  them  in  exchange  for 
new  bonds,  and  claimed  a  right  to  participate  in  the  distri- 
bution of  the  new  bonds.     "All  of  said  bonds,  thus  presented 
to  this  respondent,  bear  date  the  1st  day  of  January,  1869, 
and  are  for  $1,000  each,  payable  on  the  1st  day  of  January, 
1889,  and  have  coupons  attached,  payable  on  the  1st  days  of 
July  and  January  in  each  year,  and  contain  the  same  indorse- 
ments.    The  holders  of  said  bonds  claim  and  insist  that  they 
are  embraced  within  the  terms  and  description  of  said  act 
approved  February  28d,  1876 ;  that  in  the  issuance  and  in- 
dorsement of  said  bonds,  all  the  terms,  requirements  and 
conditions  of  the  several  statutes  mentioned  and  referred  to 
in  said  petition  and  writ,  have   been  complied  with ;  that 
said  bonds  were  authenticated  by  the  corporate  seal  of  said 
railroad  company,  by  the  signatures  of  its  president  and 
secretary,  the  certificates  of  at  least  two  of  the  trustees,  the 
signature  of  the  governor  of  Alabama,  and  the  State  seal  of 
Alabama,  and  were  thus  authenticated  at  the  time  they  pur- 
chased said  bonds ;  that  they  are  bona  fide  purchasers  of  said 
bonds,  for  a  valuable  consideration  ;  that  they  are  liabilities, 
claims  and  demands  against  the  State  of  Alabama ;  and  that 
they,  as  the  owners  and  holders  thereof,  are  entitled  to  have 
their  respective  proportion  of  the  new  bonds  authorized  by 
the  9th  section  of  said  act  of  February  23, 1876  ;  and  that  it 
was  the  duty  of  this  respondent,  under  said  act,  to  exchange 
said  new  bonds  with  them  in  the  proportion  prescribed  by 
said  act.     Eespondent  states,  that  such  have  been  and  are 
his  own  views,  as  between  themselves  and  the  dther  holders 
of  said  bonds,  of  the  rights  of  said  parties,  and  of  his  duty 
in  respect  to  them  as  the  owners  and  holders  of  said  bonds, 
and  that  they  are  entitled  under  said  act  of  23d  February, 
1876,  equally  with  the  petitioners  and  the  holders  of  the  other 
bonds  of  said  company  numbered  up  to  4,720,  to  participate 
in   the  distribution   of  the   said  new   bonds.     Eespondent 
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thereupon  denies  "  that  he  has  in  any  respect  violated  the 
provisions  of  the  said  act  approved  23d  February,  1876,  or 
the  duties  imposed  on  him  by  that  law  in  the  exchange  and 
distribution  of  the  new  bonds. 

In  the  report  of  the  commissioners  appointed  to  investi- 
gate and  adjust  the  State  debt,  or  to  propose  an  adjustment 
thereof,  as  shown  by  the  exhibit  annexed  to  the  answer  or 
return,  the  bonds  indorsed  for  the  Alabama  and  Chattanooga 
Railroad  Company  are  included  in  "Class  Four :  Indorsed 
Bonds"  and  their  amount  is  thus  stated :  "  Alabama  and 
Chattanooga  Railroad,  $4,720,000 ;  Alabama  and  Chatta- 
nooga Railroad,  over-issue,  $580,000."  In  reference  to  these 
bonds,  the  report  contains  the  following  statements  and 
suggestions  : 

"  What  shall  be  done  with  this  class  of  alleged  liability,  or 
contingent  indebtedness?"  referring  to  all  the  railroad  bonds 
included  in  "Class  Four."  "  In  the  case  of  the  Alabama  and 
Chattanooga  Railroad  Company,  authority  was  given  to,  and 
the  duty  imposed  upon  Governor  Lindsay,  by  an  act  approved 
8tb  March,  1871,  to  ascertain  upon  what  bonds  of  the  com- 
pany the  State  was  liable  as  indorser,  and  to  borrow  money 
to  remove  the  default  of  the  company  in  the  paj-ment  of  in- 
terest due  on  such  bonds.  Governor  Lindsay,  in  the  exer- 
cise of  the  authority  conferred  on  him  by  that  act,  decided 
that  $4,720,000  of  the  bonds  had  been  legally  indorsed  ;  and 
he  paid  the  semi-annual  interest  due  on  the  1st  January  and 
1st  July,  1871,  and  1st  January,  1872.  Moreover,  under  the 
provisions  of  the  '  State  Aid '  law,  Governor  Lindsay  took 
possession  of  the  road  and  equipments,  and,  through  agents 
appointed  by  him,  operated  it  during  part  of  1871  and  1872. 
The  State  thereby  asserted  its  right  to  seize  the  road  ;  and 
it  may  be  contended  that  it  admitted  its  obligation  to  protect 
its  indorsements,  and  that  it  is  estopped  by  its  action  from 
interposing  the  defense  to  which  we  have  referred.  It  is 
true,  also,  that  the  General  Assembly,  by  its  enactments, 
authorized  Governor  Lewis  and  Governor  Lindsay  to  sell 
said  road  and  equipments,  and  each  of  them  did  endeavor  to 
make  a  sale.  These  various  recognitions  by  the  State  seem 
to  forbid  the  defenses  which  many  believe  could  be  inter- 
posed, and  we  do  not  think  the  duty  is  enjoined  on  us  to  sit 
in  judgment  upon  the  solemn  acts  of  the  General  Assembly. 
It  is  claimed,  by  the  holders  of  the  indorsed  bonds  of  this 
company,  that  great  detriment  to  them  resulted  from  the 
unskilled  management  of  the  road  while  it  was  in  possession 
of  the  State,  and  that  they  are  entitled  to  some  indemnity 
for  injury  to  property  which  was  mortgaged  to  them.  We 
admit  that  there  is  some  plausibility  in  this  plea  for  com- 
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pensation  ;  but,  to  what  extent  the  bondholders  were  injured 
bj  the  action  of  the  State,  has  not  been,  and  can  not  be 
accurately  ascertained. 

"  In  view  of  all  the  facts  and  allegations  to  which  we  have 
referred,  and  to  the  act  of  the  General  Assembly  approved 
March  8th,  1871,  which  we  feel  bound  to  respect,  we  regard 
this  as  a  case  not  entirely  devoid  of  equity,  and  one  which 
should  be  settled  by  a  fair  compromise.     We  have  therefore 
entered  into  an  agreement  with  T.  W.  Snagge,  esq.,  of  Lon- 
don, agent  of  the  holders  of  about  S3,300,0()0  of  the  indorsed 
bonds  of  the  Alabama  and  Chattanooga  Railroad  Company, 
under  and  by  which,  if  approved  by  the  General  Assembly, 
the  Sfate  will  be  relieved  of  many  millions  of  dollars  of  con- 
tingent liability,  and  thereby  quiet  demands  which  might 
give  the  State  future  annoyance.     In  full  satisfaction  of  all 
liability  on  account  of  indorsements  for  that  company,  and 
of  all  other  claims  or  demands  on  account  of  said  road,  we 
pr'opose  that  the  State  pay  $1,000,000,  in  bonds  having  thirty 
years  to  run,  and  bearing  interest  at  the  rate  of  two  (2)  per 
cent,   per  annum   for  five  years,  and  four  (4)  per  cent,  for 
twenty-five  years ;  renewable,  at  the  option  of  the  State,  for 
thirty  years,  at  five  (5)  per  cent,  per  annum.   The  bonds  and 
coupons  are  to  be  made  payable  in  the  city  of  New  York,  in 
lawful  money  of  the  United  States.     The  rate  of  interest  is 
fixed  at  two  (2)  per  cent,  for  five  years,  in  consideration  of 
the  remission  of  such  unpaid  taxes  as  were  due  from  the 
company  on  the  30th  September  last.     For  further  particu- 
lars of  this  agreement,  we  refer  you  to  '  Exhibit  B.'     This 
agreement,  if  consummated,  taken  in  connection  with  a  sale 
of  the  lands  mortgaged  to  the  State  to  secure  the  payment 
of  the  $2,000,000  of  '  straight  bonds '  loaned  to  the  company, 
the  terms  of  which  will  be  seen  by  reference  to  '  Exhibit  C,' 
will  retire  about  $9,000,000  of  contingent  liability,  and  put  at 
rest  all  controversy  and  anxiety  on  account  of  the  connection 
of  the  State  with   this   ill-fated   company.     *     *     *      "We 
recapitulate  the  indebtedness  of  the  State,  direct  and  contin- 
gent, as  follows  :     Amount  in  class  one,  $11,667,470 ;  do.  in 
class  two,  $1,156,000 ;  do.  in  class  three,  $2,573,093 ;  do.  in 
class  four,  $14,641,000;    total,   $30,037,563.     To  recognize 
every  claim  preferred  "against  the  State,   would   render   the 
payment  of  interest,  tq  say  nothing  of  the  principal  of  such 
an  enormous  debt,  utterly  impossible,  even  at  a  very  low 
rate.     It  would  be  to  acknowledge  an  indebtedness  equal  to 
one-fifth  of  all  the  property  of  the  people ;  and  to  provide 
for  the  annual  interest  which  would  accrue,  would  require  a 
tax,  if  not  inhibited  by  the  constitution,  which  would  be  tan- 
tamount to  confiscation.     It  is  apparent,  therefore,  that  a 
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just  and  honorable  compromise  is  indispensable.  Unjust 
claims  must  be  rejected,  and  those  which  are  acknowledged 
must  necessarily  be  reduced." 

"  Exhibit  B"  to  this  report  is  dated  the  22d  January,  1876, 
and  is  signed  by  Governor  Houston,  L.  W.  Lawler  and  T.  B. 
Bethea,  as  commissioners  on  the  part  of  the  State,  and  by 
T.  W.  Snagge  as  the  agent  of  the  English  bondholders. 
The  following  extracts  are  the  only  portions  of  it  which 
appear  to  be  material  :  "  The  following  are  the  terms  of  a 
proposed  settlement  by  way  of  compromise,  arrived  at  after 
prolonged  discussion,  between  the  governor  of  Alabama,  the 
commissioners  appointed  under  the  statute  of  the  General 
Assembly  of  Alabama  of  December  17th,  1874,  entitled  'An 
act  for  the  appointment  of  commissioners  to  liquidate  and 
adjust  all  claims  against  the  State  of  Alabama  arising  from 
bonds  issued  or  indorsed  in  the  name  of  the  State,'  and  Mr. 
T.  W.  Snagge,  the  standing  counsel  of  the  corporation  of 
foreign  bondholders,  acting  under  instriictions  from  the  coun- 
cil of  the  corporation,  to  confer  with  said  governor  and  com- 
missioners. The  settlement  by  way  of  compromise,  herein 
referred  to,  is  in  respect  of  the  first  mortgage  indorsed  bonds 
of  the  Alabama  and  Chattanooga  Railroad  Company  of  1869, 
issued,  indorsed  and  disposed  of,  in  pursuance  of,  and  in 
accordance  with  the  terms  of  certain  statutes  of  the  General 
Assembly  of  the  State  of  Alabama,  namely,"  specifying  the 
respective  dates  and  titles  of  the  three  acts  of  1867  and  1868 
above  mentioned.  "  With  respect  to  the  first  mortgage  in- 
dorsed bonds  of  the  Alabama  and  Chattanooga  Railroad 
Company  of  1869,  above  mentioned  and  described,  the  gov- 
ernor and  commissioners  are  willing  to  submit  the  following 
terms  of  settlement  to  the  legislature  for  ratification  :  1st. 
The  amount  of  principal  and  over-due  interest,  up  to  and  in- 
cluding the  half  year's  interest  due  on  the  1st  January,  1876, 
to  be  added  together ;  and  the  gross  amount,  so  ascertained, 
shall  be  deemed  to  be  the  amount  of  indebtedness  to  be 
dealt  with  under  this  head."  2.  "  The  governor  and  the 
Sfeate  of  Alabama  will  forthwith  transfer  and  assign  to  the 
holders  of  the  bonds  and  coupons,  or  to  representatives  in 
their  behalf,  all  rights,  powers,  title  and  liens  of  every  de- 
scription, whether  existing  by  statute  or  otherwise,  and  pos- 
sessed by  the  State  or  the  governor,  in  respect  of  the  Ala- 
bama and  Chattanooga  Railroad,  upon  the  property  embraced 
in  the  mortgage  under  which  the  bonds  were  issued;  and 
this  settlement  is  to  be  taken  as  an  extinguishment  only  of 
the  direct  liability  of  the  State  upon  said  bonds,  but  shall 
have  no  efi"ect  upon  or  in  extinguishment  of  any  lien  in  favor 
of  the  State  heretofore  in  any  manner  created  for  the  pay- 
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ment  of  the  liability  assumed  by  the  State  upon  the  said 
bonds  ;  but  such  lien  shall  be  retained  and  kept  alive  solely 
for  the  benefit  of  such  of  the  first  mortgage  bondholders  as 
may  become  purchasers  of  said  railroad"  under  a  decree  of 
the  Circuit  Court  of  the  United  States  sitting  at  Mobile,  "  as 
against  all  persons  who  are  not  entitled  to  participate  as 
purchasers  in  the  benefits  of  said  first  mortgage ;  and  the 
said  purchasers  shall  be  clothed  with  full  power,  as  a  com- 
pany, to  assert  and  enforce  the  same,  as  the  State  might  at 
any  time  have  done  prior  to  this  settlement."  3.  "  An 
amount  of  new  State  direct  bonds,  bearing  interest  from  the 
1st  day  of  January,  1876,  shall  be  created  and  issued,  and 
shall  be  applied  in  retirement  of  the  bonds  and  coupons 
forming  amount  of  indebtedness  referred  to  in  paragraph 
one  (1)."  4,  ''  The  amount  of  the  new  State  bonds  to  be 
issued  as  aforesaid  shall  be  for  one  million  of  dollars,  in  one 
thousand  bonds,  of  one  thousand  dollars  each ;"  and  the 
other  stipulations  refer  to  the  rate  of  interest,  the  form  of 
the  new  bonds,  <fec. 

The  relators  demurred  to  this  return,  assigning  specifical- 
ly eleven  causes  of  demurrer  ;  but  the  court  overruled  the 
demurrer,  and  held  the  return  sufficient.  They  then  filed 
five  separate  replications  to  the  return,  to  all  of  which  de- 
murrers were  sustained  by  the  court.  The  relators  declining 
to  plead  further,  the  court  rendered  final  judgment  against 
them,  and  refused  to  grant  a  peremptory  mandamus.  The 
demurrers  and  replications  present  only  questions  of  law 
arising  on  the  facts  above  stated.  The  final  judgment,  and 
the  several  rulings  of  the  court  on  the  pleadings,  are  now 
assigned  as  error. 

Governor  Houston's  term  of  office  having  expired  after 
the  appeal  was  sued  out,  the  cause  was  revived, '  by  con- 
sent, against  Governor  R.  W.  Cobb,  his  successor  in  office. 

Clopton,  Herbert  &  Chambers,  Rice,  Jones  &  Wiley,  and 
Bragg  &  Thorington,  for  appellants. — 1.  The  return  is  in- 
sufficient, and  the  demurrer  to  it  should  have  been  sus- 
tained.— State  V.  Lean,  9  Wise.  279 ;  Levy  v.  Liglish,  4  Ark. 
65  ;  People  v.  Killduff,  15  Ilhnois,  502 ;  Harwood  v.  Marshall, 
10  Maryland,  451;  High  on  Ex.  Remedies,  §§  464, 470-72,  and 
authorities  cited. 

The  act  under  which  the  commissioners  were  appointed, 
defines  their  duties  as  follows  :  "to  inquire  of,  ascertain, 
liquidate  and  adjust  the  subsisting  legal  liabilities  of  the 
State  of  Alabama  on  bonds  issued  and  indorsed  in  the  name 
of  the  State,  and  the  coupons  on  the  same,  in  such  manner 
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as  the  interests  of  the  State  may  require  ; "  but  it  was  further 
provided,  that  the  adjustment  should  not  be  binding  on  the 
State,  "unless  and  until  approved  and  ratified  by  the  General 
Assembly."  In  the  report  of  the  commissioners,  these  424 
bonds,  the  validity  of  which  is  claimed  in  the  return,  are  de- 
scribed as  "over  issue;"  and  their  adjustment  is  nowhere  re- 
commended. On  the  contrary,  after  enumerating  all  the 
claims  against  the  State  in  the  shape  of  bonds,  they  say ; 
"Unjust  claims  must  be  rejected,  and  those  which  are  ac- 
knowledged must  necessarily  be  reduced."  With  the  report, 
and  as  part  of  it,  the  commissioners  submit  the  settlement 
they  had  made  with  Snagge  ;  which  settlement,  by  its  recitals, 
relates  only  to  the  "first  mortgage  bonds  of  the  Alabama  and 
Chattanooga  Railroad  Company  of  1869,  issued,  indorsed  and 
disposed  of,  in  accordance  with  the  terms  of  certain  statutes," 
&c.,  naming  the  statutes  which  are  mentioned  in  the  10th 
section  of  the  act  of  February,  1876  ;  and  this  ]  0th  section 
of  said  act  provides,  that  the  new  bonds,  authorized  by  the 
9th  section  to  be  issued,  shall  be  used  "only  in  retirement, 
exchange  and  substitution  of  the  first  mortgage  indorsed 
bonds  of  the"  said  railroad  company,  "which  bear  date  in 
1869,  and  were  issued,  indorsed  and  disposed  of,  in  pursu- 
ance of,  and  in  accordance  with  the  terms,  requirements  and 
conditions  of  the  following  named  statutes,"  naming  the  same 
statutes  thai  are  recited  in  the  said  contract.  By  using  this 
language,  so  nearly  identical  with  that  employed  by  the  com- 
missioners, and  so  marked  by  positive  and  explicit  require- 
ments, the  General  Assembly  evidently  intended  to  confine 
the  distribution  of  the  new  bonds  to  the  particular  class  of 
bonds  which  this  language  describes,  and  to  exclude  "unjust 
claims,"  which  this  "over  issue"  had  been  determined  to  be 
by  both  the  legislative  and  the  executive  departments  of  the 
State  government.  Every  feature  of  the  statute  of  February 
23d,  1876,  is  consistent  with  this  idea,  and  inconsistent  with 
any  other.  The  General  Assembly,  by  the  act  of  March  8, 
1871,  had  clothed  Governor  Lindsay  with  power  to  investi- 
gate the  bonds  indorsed  for  this  company  by  the  State,  and 
to  pay  interest  on  such  as  were  held  by  "innocent  and  bona 
fde  purchasers  of  valid  claims  against  the  State  ;"  and  Gov- 
ernor Lindsay,  in  the  exercise  of  this  power,  did  investigate, 
and  pay  interest  on  all  bonds  which,  after  investigation,  he 
found  to  be  valid  claims  ;  which  action  was  reported  by  him 
to  the  General  Assembly,  and  was  expressly  ratified  by  that 
body.— Sess.  Acts  1871-2,  p.  12,  §  o.  _ 

2.  If  a  statute  is  plain  and  unambiguous  in  its  terms,  it  is 
its  own  best  expositor,  and  nothing  outside  of  its  own  provi- 
sions can  be  looked  to,  in  arriving  at  its  meaning  and  con- 
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struction  ;  while,  if  it  is  ambiguous,  and  its  meaning  doubtful, 
the  courts,  in  construing  it,  can  look  to  "no  extrinsic  fact 
prior  to  the  passage  of  the  bill,  which  is  not  itself  a  rule  of 
law,  or  an  act  of  legislation." — Sedgw.  Const.  &  Stat.  Law, 
208,  209  ;  Leese  v.  Clark,  20  Cal.  387,  425  ;  Taylor  v.  Taylor, 
10  Minn.  107  ;  Delaplane  v.  Crens/iaio,  15  Gratt.  457.  The  act 
of  February  2'd,  1876,  is  plain  and  unambiguous  in  its  provi- 
sions ;  but,  whether  construed  by  itself  alone,  or  in  connection 
with  the  rules  of  law  and  legislative  acts  above  referred  to, 
the  result  is  the  same.  The  "over  issue"  of  indorsed  bonds 
is  nowhere  recognized  or  provided  for  by  the  statute,  either 
expressly  or  by  implication.  No  more  distinct  and  emphatic 
language  could  have  been  used,  than  is  used  in  this  10th  sec- 
tion, to  negative  the  idea  that  these  bonds,  which  had  already 
been  repudiated  by  the  governor  and  the  legislature,  should 
be  allowed  to  participate  in  the  bonds  of  the  new  issue.  By 
no  force  of  words  can  these  repudiated  bonds,  described  as 
"over  issue,"  be  held  to  have  been  issued,  indorsed  and  dis- 
posed of,  "in  pursuance  of,  and  in  accordance  with  the  terms, 
requirements  and  conditions"  of  the  statutes  specified.  The 
terms  are  repugnant  and  antagonistic  to  each  other ;  and 
when  the  new  bonds  are,  by  a  further  express  declaration,  to 
be  distributed  only  among  the  bonds  so  issued,  indorsed  and 
disposed  of,  the  "over  issue"  must  necessarily  be  excluded. 
Positive  words,  and  the  necessary  implication  fr»m  the  nega- 
tive words  used,  alike  lead  to  this  construction. 

3.  In  full  satisfaction  of  "all  liability  on  account  of  indorse- 
ments for  tliat  company,"  as  those  words  are  used  in  the  re- 
port of  the  commissioners,  must  be  taken  in  connection  with 
the  contract  with  Snagge  ;  and  the  General  Assembly  have 
not  only  shown  what  they  understood  the  words  to  mean, 
but  have  expressly  limited  the  new  bonds  to  "liability  on  ac- 
count of  indorsements  for  that  companxy"  The  additional 
words  used  in  the  report,  on  which  great  stress  is  laid  in  the 
return — "all  other  claims  or  demands  on  account  of  said 
company" — evidently  refer  to  the  claim  for  damages,  or  com- 
pensation, on  account  of  injuries  resulting  from  the  unskilled 
management  of  the  road  by  the  agents  of  the  State,  and  have 
no  allusion  to  the  bonds  illegally  issued ;  and  this  is  the 
claim  which  is  said  to  be  "not  devoid  of  equity,"  and  "which 
should  be  settled  by  a  fair  compromise." 

4.  The  12th  section  of  the  statute  is  a,lso  relied  on,  in  the 
return,  as  justifying  the  action  of  the  governor.  But  this 
section  expressly  refers  to  the  10th  section,  and  declares 
that  the  new  bonds  shall  be  in  full  payment  and  discharge 
of  all  liability  by  the  State  "upon  and  by  reason  of  said  bonds 
described  in  the  10th  section  of  this  act ;"  and  the  more  gen- 
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eral  words  which  follow,  in  the  12th  section,  must,  by  the 
settled  rules  of  construction,  be  referred  to  the  particular 
matter  with  which  they  are  connected,  and  by  which  they 
are  to  be  controlled  and  restrained. —  Grumley  v.  Webh,  44 
Missouri,  456;  Louis  v.  Laughlin,  49  Missouri,  559;  4  Maule  & 
Sel.  423  ;  State  v.  Goettze,  22  Wise.  363  ;  Sanderson  v.  Beach, 
7  Barn.  &  Cr.  100 ;  White  v.  Ivey,  34  Geo.  186  ;  52  Penn.  St. 
391  ;  Smith's  Comm.  Stat  656 ;  2  Parsons  on  Contracts,  494, 
5th  ed.  Besides,  the  explicit  instructions  to  the  commis- 
sioners making  the  exchange,  afterwards  set  out  with  partic- 
ularity and  precision  in  said  12th  section,  require  that  the 
new  bonds  shall  be  distributed  by  them  "among  and  to  the 
several  holders  of  the  bonds  described  in  the  10th  section  of 
this  act ;"  and  the  same  idea  is  further  expressed  by  the 
language  used  in  the  14th  section ;  so  that  the  question  re- 
curs, whether  the  bonds  of  the  "over  issue"  are  included  in 
the  bonds  mentioned  and  described  in  said  10th  section.  In 
law,  matter  of  description  is  always  regarded  as  vitally  ma- 
terial. In  the  bonds  referred  to  in  the  10th  section,  at  least 
two  distinct,  descriptive  phrases  are  used,  and  each  is  equally 
material  in  identifying  the  bonds  :  1st,  they  must  "bear  date 
in  1869 ;"  2d,  they  must  have  been  issued,  indorsed  and  dis- 
posed of,  "in  pursuance  of,  and  in  accordance  with  the  terms, 
requirements  and  conditions"  of  the  several  statutes  speci- 
fied. Neither  of  these  descriptive  averments  can  be  ignored 
or  disregarded,  either  by  the  governor,  or  by  the  courts. 
Bonds  issued  in  any  other  year  than  1869,  though  conform- 
ing to  all  terms  and  requirements  of  the  statutes,  can  not  be 
included  in  the  exchange  ;  and  the  bonds  of  the  "over  issue," 
though  bearing  date  in  1869,  are  equally  excluded.  If  they 
were  issued  <fec.,  "in  accordance  with  the  terms,  requirements 
and  conditions"  of  the  statutes,  they  could  not  be  an  "over 
issue."  Nothing  less  than  an  express  declaration  in  the  act 
of  February  23,  1876,  particularly  describing  these  illegal 
bonds,  and  directing  the  commissioners  to  adjust  them, 
would  authorize  any  commissioner  to  do  so,  or  any  court  to 
hold  that  such  was  the  legislative  intention. 

5.  That  the  governor  ascertained  and  determined,  when 
he  made  the  indorsements  on  the  bonds  of  the  "over  issue," 
that  all  the  preliminary  requisites  of  the  statutes  had  been 
complied  with,  and  that  the  State  is  bound  by  his  act  and 
decision,  are  propositions  which  can  not  be  maintained  in 
this  case.  In  the  first  place,  this  is  not  a  suit  against  the 
State,  nor  has  the  State,  as  a  party,  submitted  itself  to  the 
jurisdiction  of  the  court ;  nor  can  its  rights  be  aftected  by 
any  adjudication  of  the  court  in  this  case.  It  is  the  case  of 
a  special  appropriation,  for  a  specific  purpose,  made  by  the 
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State  to  carry  out  a  proposed  contract  with  certain  of  its 
creditors.  Tbese  creditors  are  described  as  a  class  in  the 
IQth  section  of  the  statute  ;  the  contract  is  set  forth  in  the 
9th,  10th,  and  l'2th  sections  ;  and  the  appropriation  is  made 
upon  "the  terms,  requirements,  and  conditions"  specified  in 
the  statute — that  is,  in  the  statutes  mentioned  by  date  and 
title,  which  makes  them  a  part  of  that  statute  and  proposed 
contract,  as  if  therein  fully  set  forth.  Therefore,  any  per- 
son, claiming  to  avail  himself  of  the  benefit  of  the  proposal, 
must  show  that  he  is  one  of  the  persons  to  whom  the  propo- 
sal is  made^ — that  he  is  one  of  the  creditors  particularly  de- 
scribed and  provided  for.  No  commissioners  can  change  the 
proposed  contract ;  no  court  can  alter  it,  nor  dispense  with 
any  of  its  requirements,  nor  extend  its  provisions  to  any 
other  persons  than  those  named.    • 

6.  The  return,  as  a  pleading,  must  be  taken  most  strongly 
against  the  ipleader.— People  v.  Killdvff,  15  III.  502.  It  does 
not  show  that  the  holders  of  these  bonds  of  the  "over  issue" 
are  bona  fide  purchasers  for  valuable  consideration  without 
notice  of  the  fact  of  "over  issue  ;"  and  therefore  it  must  be 
taken  that  they  had  such  notice — that  they  are  afi'ected  with 
notice  of  the  invalidity  of  the  indorsements,  because  no  one 
had  any  power  to  make  the  indorsement  of  the  State  upon 
the  bonds,  except  in  the  manner,  and  upon  the  requirements 
and  conditions  of  the  public  statutes,  with  which  all  the 
holders  of  these  bonds  are  affected  with  notice. — Broderick's 
Will,  21  Wall.  518. 

Besides,  this  doctrine,  as  to  the  determination  by  the  gov- 
ernor that  there  had  been  a  compliance  with  the  preliminary 
requisites  of  the  statutes,  is  confined  exclusively  to  the  cur- 
ing of  irregularities  in  the  exercise  of  an  unquestioned  power, 
and  can  not  be  invoked  to  create  power  and  authority ;  while 
the  objection  to  the  iudorsement  of  these  bonds  goes  to  a  to- 
tal denial  of  all  power  or  authority  to  make  them.  The  gov- 
ernor's power  to  indorse  bonds  was  special  and  limited; 
when  he  had  indorsed  bonds  to  the  amount  of  $4,720,000,  for 
a  road  only  295  miles  long,  his  power  was  exhausted  ;  and 
any  subsequent  indorsement,  as  shown  by  the  numbers  of 
the  bonds,  was  a  palpable  usurpation,  and  void  for  the  want 
of  power  to  make  it.  Neither  the  governor,  nor  any  other 
oflBcer  or  agent,  can  create  or  impose  any  obligation  or  lia- 
bility on  the  State,  by  any  act  not  authorized  by  law. —  Van- 
Dyhe.  v.  The  State,  24  Ala.  81  :  Governor  v.  Walker,  22  Ala. 
116  ;  Floyd  Acceptances,  7  Wallace,  666.  If  the  over  issue  of 
bonds  had  reached  $50,000,000,  no  one  would  contend  that 
the  State  was  bound  by  them  ;  and  the  same  rule  and  princi- 
ple must  apply  to  the  over  issue  of  $580,000.     The  limit  was 

Voii.  liXiv. 


i«79.]  OF  ALABAMA.  147 

[The  State,  ex  rel.  Plock  &  Co.  v.  Cobb.] 

reached,  and  the  power  was  exhausted,  when  bonds  were  is- 
sued to  the  amount  of  $4,720,000  ;  and  any  excess  was  abso- 
lutely void,  without  regard  to  its  amount. 

7.  The  return  seems  to  assert  that  the  holders  of  these  ille- 
gal bonds  are  entitled  to  protection  as  bona  fide  purchasers 
for  valuable  consideration  without  notice  ;  but  the  averments 
are  wholly  deficient  for  that  purpose.  The  words  "without 
notice"  are  entirely  omitted,  and  the  omission  is  significant. 
Nor  is  it  averred,  as  a  fact,  that  they  are  such  purchasers, 
but  only  that  they  "claim"  to  be.  But,  if  the  averments 
were  technically  sufl&cient  to  present  the  question,  the  re- 
turn would  be  fatally  defective.  Whether  they  are  innocent 
purchasers  without  notice  or  not,  is  a  question  not  involved 
in  the  case.  The  only  question  is,  whether  they  belong  to 
the  class  of  creditors  with  whom  the  State  proposed,  by  the 
terms  of  this  statute,  a  compromise  and  settlement ;  in  other 
words,  whether  the  bonds  held  by  them  were  issued,  in- 
dorsed, &c.,  in  accordance  with  the  terms  and  conditions  of 
the  several  statutes. 

8.  No  argument  can  be  made,  in  favor  of  these  bondhold- 
ers, from  the  State's  asserted  right  of  lien  and  seizure  of  the 
road.  These  indorsements,  being  void,  neither  conferred 
any  right,  nor  created  or  imposed  any  liability  ;  nor  did  the 
State  ever  exercise,  or  claim,  or  attempt  to  exercise,  any  right 
of  lien  or  seizure  on  account  of  these  bonds  of  the  "  over 
issue":  on  the  contrary,  while  repudiating  them,  it  did  claim 
a  Ken  on  account  of  the  bonds  which  it  had  indorsed,  and 
seized  the  road  under  this  claim.  And  this  lien,  with  all 
the  rights  growing  out  of  it,  is  preserved  "  for  the  protection 
and  benefit  of  the  holders  of  the  bonds  "  &c.  "  described  in 
the  10th  section  of  this  act." 

9.  On  the  principles  and  authorities  above  set  forth,  the 
court  below  erred  in  its  ruhngs  and  judgment,  and  this  court 
should  render  the  proper  judgment,  and  award  a  peremptory 
mandamus. — See  authorities  cited  to  1st  paragraph.  That 
mandamus  is  the  proper  remedy,  see  Teiin.  &  Coosa  Rivers 
Railroad  Co.  v.  Mooie,  36  Ala.  371 ;  2  Brickell's  Digest,  240, 
and  cases  cited. 

John  Little  Smith,  contra. — 1,  The  claim  asserted  by  the 
relators,  in  their  petition,  is  their  right  to  have  two  more 
bonds  than  have  been  allowed  them  by  the  governor ;  and 
if  the  petition  does  not  show  that  they  have  this  right,  they 
have  nothing  to  complain  of.  This  claim  is  founded  on  the 
assumption  that  the  entire  length  of  the  road  is  295  miles, 
and  the  amount  of  valid  bonds,  at  $16,000  per  mile,  $4,720,000. 
But  there  is  no  averment  that  the  road  is  295  miles  in  length: 
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the  averment  is,  that  it  is  "  not  longer  than  295  miles ;''  but 
its  exact  length  is  not  stated.  The  distance  between  its  two 
termini  proper,  Chattanooga  and  Meridian,  is  295  miles  ;  but 
the  road  was  never  constructed  between  Chattanooga  and 
Wauhatchie,  and,  as  matter  of  fact,  the  road  is  not  295  miles 
long.  These  facts  are  outside  of  the  record,  but  they  explain 
the  defective  averment ;  and  if  facts  outside  of  the  record 
can  be  assumed,  the  court  will  assume  a  judicial  knowledge 
of  the  actual  facts  as  they  exist.  So  far  as  the  averments  of 
the  petition  go,  the  road  may  not  be  100  miles  long ;  and 
hence  the  court  can  not,  from  the  petition,  make  any  calcu- 
lation founded  on  the  length  of  the  road ;  and  unless  it  is 
295  miles  in  length,  the  petitioners  are  not,  under  their  own 
argument,  entitled  to  two  more  bonds. 

2.  The  bond  exhibited  says  it  is  one  of  a  series,  but  not 
that  it  is  of  a  series  of  4,720.  All  the  bonds  bear  the  same 
date,  and  are  manifestly  of  the  same  series ;  but  there  is 
nothing  on  their  face  to  show  the  number  of  which  the 
series  consists.  The  acts  mentioned  in  the  indorsements  on 
the  bonds  declare,  that  the  indorsement  shall  be  sufficient 
evidence,  to  the  bona  fide  purchaser,  that  it  is  within  the 
limits  of  the  series  authorized.  The  statute  did  not  require 
the  bonds  to  be  numbered  at  all ;  and  although  the  numbers 
may  indicate  the  order  in  which  they  were  signed,  they  can 
not  indicate  the  order  in  which  they  were  sold  ;  and  yet,  if 
the  validity  of  the  bonds  is  to  be  determined  by  the  actual 
length  of  the  road,  the  bonds  first  sold,  within  the  limits  of 
the  series,  would  be  the  valid  and  legal  bonds,  without  regard 
to  the  numbers  on  them.  The  statute  contemplated  that 
the  whole  amount  of  the  bonds  authorized  by  it  should  be 
put  on  the  markets  of  the  world  for  sale,  and  this  was  in  fact 
done  ;  but  the  bonds  sent  to  London  for  sale,  although  num- 
bered higher  than  those  sent  to  Paris,  might  be  first  sold. 
Can  the  purchaser  of  a  bond  be  charged  with  notice  of  the 
order  in  which  the  bonds  are  sold  ?  Must  he  conclude  that 
they- are  sold  in  the  order  of  their  numbers?  It  was  to  the 
interest  of  the  State  that  the  bonds  should  produce  as  much 
money  as  possible ;  and  if  each  purchaser  was  bound  to 
inquire  into  the  length  of  the  road,  and  to  ascertain  how 
many  of  the  bonds  had  already  been  sold,  the  object  of  the 
law  would  be  frustrated,  and  the  value  of  the  bonds  greatly 
impaired,  if  not  altogether  destroyed. 

3.  In  the  adjustment  of  the  State  indebtedness,  the  State 
was  not  dealing  with  the  railroad  officials  who  had  procured 
this  excessive  issue  of  the  bonds,  nor  with  its  own  officers 
and  agents  who  had  been  guilty  of  any  violation  of  duty  in 
issuing  them  :  it  was  dealing  with  the  holders  of  the  bonds, 
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who  were  asserting  them  as  valid  claims  against  the  State  ; 
and  this  fact  is  material  in  construing  the  statute,  and  all 
the  proceedings  connected  with  its  passage.  The  statute 
was  intended  to  adjust  and  settle  the  liability  of  the  State, 
growing  out  of  its  indorsement  of  bonds  for  railroad  compa- 
nies, and  "  thereby  quiet  demands  which  might  give  future 
annoyance,"  as  the  report  says ;  whether  this  annoyance 
were  caused  by  possible  suits  in  the  future,  or  by  a  taint  on 
its  commercial  name.  To  whom  the  million  dollars  of  new 
bonds  should  go,  was  a  matter  of  indifference  to  the  State  ; 
but  that  they  should  be  so  distributed,  in  the  language  of  the 
report,  that  they  should  be  received  "  in  full  satisfaction  of 
all  liability  on  account  of  indorsements  for  that  company, 
and  of  all  other  claims  or  demands  on  account  of  said  road," 
was  a  matter  of  great  moment.  To  exclude  the  holders  of 
the  high-numbered  bonds  from  the  benefit  of  the  compromise 
and  settlement,  would  effectually  defeat  the  declared  purpose 
of  the  proposed  settlement.  Plock  &  Co.  made  no  settle- 
ment with  the  commissioners,  nor  were  they  represented  by 
Suagge  in  the  settlement  which  he  made.  He  represented 
only  the  corporation  of  foreign  bondholders,  whose  claims 
aggregated  about  $3,000,t  00 ;  while  Plock  <fe  Co.  are  Ameri- 
can bondholders,  and  can  only  claim  the  benefit  of  the  statute 
as  these  other  bondholders  do.  To  exclude  these  bonds 
from  the  exchange,  would  make  the  State  repudiate  its  lia- 
bility by  an  act  designed  to  avoid  repudiation ;  nor  would 
the  exclusion  definitely  settle  the  question  of  its  liability, 
or  prevent  these  creditors  from  continuing  to  ask  and  de- 
mand payment. 

4.  But  the  high-numbered  bonds  were  subsisting  legal 
liabilities  of  the  State,  at  the  passage  of  the  statute  under 
which  the  commissioners  were  appointed,  and  are  therefore 
entitled  to  claim  the  benefit  of  the  proposed  settlement. 
Under  the  statutes  providing  for  the  issue  of  bonds  to  this 
railroad  companj^  they  were  required  to  be  made  payable 
to  bearer,  and  that  is  their  form.  That  such  bonds  are 
negotiable  instruments,  is  abundantly  shown  by  the  follow- 
ing authorities :  Mercer  County  v.  HackM,  1  Wallace,  95 ; 
Murray  v.  Lardner,  2  Wallace,  120  ;  Moran  v.  Miami,  2  Black, 
731 ;  Supervisors  v.  Schenck,  5  Wallace,  783  ;  GelpcJce  v.  Du- 
buque, 1  Wallace,  206  ;  Oomnirs  v.  Aspinwall,  21  Howard,  545 ; 
Grand  Chute  v.  Winegar,  15  Wallace,  371.  Although  the 
statute  provided  that  the  bonds  lo  be  issued  should  not  ex- 
ceed $16,000  per  mile,  yet  it  also  provided,  so  far  as  the  State 
and  the  public,  to  whom  the  bonds  were  to  be  offered,  were 
concerned,  the  evidence  by  which  this  limitation  was  to  be 
determined ;  the  tribunal  to  be  satisfied  by  it,  and  to  detey- 
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mine  whether  the  bonds  were  within  such  limitation  ;  the 
mode  in  which  the  decision  of  that  tribunal  should  be  authen- 
ticated ;  the  punishment  to  be  iuflicted  on  those  persons 
who  might   fraudulently   impose  on   that   tribunal ;   and   a 
means  of  redress  for  the  consequences  of  fraud  which  might 
make  the  State  liable ;  and  a  iirat  lien,  or  mortgage  on  all 
the  property  of  the  company,  was  provided  for,  "  so  soon  as 
the  governor,  on  the  part  of  the   State,  shall  indorse  the 
bonds."     The  liability  of   the  State  arises,  on  its  indorse- 
ments, so  soon  as  the  bonds  come  to  the  hands  of  a  bona  fide 
holder  for  value  ;  and  the  lien  then  becomes  operative.     The 
holders  of  these  bonds,  having  acquired  them  before  matur- 
ity,  are   presumptively   bona  fide   holders  for  value ;    with 
notice,  of  course,  of  the  provisions  of  the  acts  under  which 
the  bonds  were  issued,  and  also  of  the  judgment,  certificate 
and  authentication,  necessary  to  make  the  indorsement  bind- 
ing, and  of  the  unusual  safe-guards  provided  against  an  over 
issue.     When  issued,  under  the  provisions  of  this  law,  these 
bonds  were  authenticated  by  the  corporate  seal,  by  the  sig- 
natures of  the  president  and  treasurer,  by  the  certificate  of 
at  least  two  of  the  trustees,  by  the  signature  and  certificate 
of  the  governor,  and  by  the  seal  of  the  State  of  Alabama ;  and 
the  governor's  certificate  states  that  the  raihoad  company 
has  complied  with  all  the  conditions  on  which  he  is  required 
to  make    the   indorsement.     Where   negotiable   bonds   are 
issued  under  an  act   of   the   General   Assembly,   which   is 
referred  to  in  the  face  of  the  bond,  and  which  confers  a  power 
to  issue  bonds,  and  provides  the  manner  of  proving  the  due 
execution  of  that  power,  and  the  tribunal  to  determine  that 
matter ;  and  tlie  due  execution  was  so  determined,  and  the 
authentication  of  such  due  execution  is  indorsed  on  the  bond ; 
such  adjudication  is  final,  as  to  the  due  execution  of   the- 
power,  in  favor  of  a  bona  fide  holder  of  the  bond.     It  seems 
to  he  settled,  also,  that  a  mere  limitation  upon  the  amount 
of  tiie  bonds  to  be  issued,  contained  in  a  resolution  of  the 
company  issuing  them,  is  not  like  the  imposition  of  a  certain 
formality  of   manner  in  the  execution  ;  and   that   bona  fide 
holders  have  a  right  to  infer  that  they  were  lawfully  issued, 
and  that  the  recitals  are  a  conclusive  estoppel  against  set- 
ting up  the  non-performance  of  the  conditions. —  Trustees  v. 
Strong,  6  Otto,  '278 ;  4  Otto,  107,  205  ;  2  Otto,  484,  494,  631, 
637 ;  2  Woods,  C.  C.  523  ;  76  N.  Car.  489 ;  13  Blatchf.  245  ; 
Knox  Co.  V.  Aspinvmll,  21  How.  544;  Goodman  v.  Simonds, 
20  How.  365  ;  Grand   Chute   v.    Winegar,  15  Wallace,  371 ; 
Woods  V.  Laivrence  Co.,  1  Black,  386;    Mercer  Co.  v.  Hackett, 
1  Wallace,  83  ;  Moran  v.  Miami,  2  Black,  724 ;  Supervisors  v. 
Schenck,  5  Wallace,  784 ;  Bissell  v.  Jejfersonville,  24  How.  299; 
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6  E.  &  B.  327 ;  4  K.  &  J.  549 ;  3Ion.  Nat.  Bank  v.  Globe 
Works,  101  Mass.  57  ;  32  Barb.  527  ;  7  Wallace,  413 ;  Green's 
Brice's  Ultra  Vires,  162. 

BRICKELL,  C.  J. — It  is  a  question  not  free  from  difficul- 
ty, and  embarrassed  by  a  conflict  of  authority,  whether  the 
governor,  the  head  of  the  executive  department  of  the  gov- 
ernment of  the  State,  can  be  controlled  by  the  judicial  de- 
partment, iu  the  performance  of  duties  devolved  on  him  in 
his  official  capacity.  The  government  of  the  State  is  divided 
into  three  distinct  and  independent  departments,  and  the 
powers  of  each  "  confided  to  a  separate  body  of  magistracy;" 
and  it  is  declared  that  "  no  person,  or  collection  of  persons, 
being  of  one  of  those  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others,"  except  in  the 
instances  expressly  directed  or  permitted  by  the  constitu- 
tion.---Const.,  Art.  3.  In  Tennessee,  d'.  Coosa  Mailroad  Com- 
pany V.  Moore,  36  Ala.  371,  this  court  decided,  that  when, 
from  the  nature  of  the  authority  conferred  on  the  governor, 
he  was  clothed  w.th  a  discretion  in  its  exercise,  the  courts 
were  without  jurisdiction  to  control  or  direct  him ;  yet,  in 
reference  to  mere  ministerial  duties  imposed  upon  him  by 
statute,  which  might  have  been  devolved  on  another  officer, 
if  the  legislature  had  seen  fit,  and  on  the  performance  of 
which  some  specific  private  right  depends,  he  may  be  made 
amenable  to  the  compulsory  process  of  the  proper  court  by 
mandamus.  Whether  this  case  falls  within  the  principle 
thus  announced,  or  whether  the  principle  itself  is  sound,  and 
can  be  safely  acted  on,  are  questions  which  have  not  been 
argued  by  counsel,  and  in  reference  to  which  we  express  no 
opinion.  The  present  controversy,  it  is  apparent,  is  wholly 
.between  the  holders  of  bonds  of  tlae  Alabama  &  Chattanooga 
Railroad  Company,  indorsed  by  the  State,  of  differing  num-. 
bers ;  and  has  been  in  fact  conducted  by  them,  the  governor 
being  a  nominal  party,  with  the  sole  purpose  of  ascertaining 
judicially  their  rights  in  the  distribution  of  the  new  bonds 
of  the  State,  the  governor  was  authorized  to  issue  to  extin- 
guish the  liability  of  the  State  upon  its  indorsements.  To 
this  question  we  confine  our  decision,  that  litigation  may  not 
be  protracted,  and  doubt  continue,  embarrassing  a  settle- 
ment of  the  public  debt,  which  a  plain  legislative  policy  for 
several  years  past  has  intended  to  expedite. 

The  proposition  of  the  relators  is,  that  the  authority  of 
the  governor  to  indorse,  in  the  name  of  the  State,  the  bonds 
of  the  Alabama  and  Chattanooga  Railroad  Company,  was  a 
special,  stahdory  poioer,  exhausted  when  bonds  to  the  amount 
of  sixteen  thousand  dollars  per  mile,  of  the  length  of  the  road, 
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had  been  indorsed;  that  any  subsequent  indorsement  of 
bonds  was  unauthorized — was  not  in  pursuance  of',  and  in 
accordance  ivifh  the  terms,  requirements  and  conditions,  of  the 
statutes  referred  to  in  the  tenth  section  of  the  act  of  Febru- 
ary 23,  1876 ;  and  that  such  bonds  are  not,  of  consequence, 
to  be  retired,  exchanged,  and  extinguished,  by  the  use  and 
application  of  the  new  bonds  of  the  State.  Whether  this 
proposition  can  be  maintained,  depends  on  the  interpreta- 
tion and  construction  of  the  act  last  referred  to,  when  it  is 
taken  in  connection  with  the  several  statutes  to  which  it 
refers,  and  the  report  of  the  commissioners  on  which  it  is 
based,  and  to  which  it  was  intended  to  conform,  ratifying 
and  approving  their  action. 

The  State  proposing  an  adjustment  of  its  liabilities,  and 
of  claims  and  demands  against  it,  the  power  of  the  General 
Assembly  to  declare  that  only  particular  liabilities,  or  special 
claims  and  demands,  should  be  adjusted,  was  undoubted. 
Its  power,  in  this  respect,  was  no  less,  and  was  of  the  same 
nature  as,  the  power  of  an  individual  debtor,  to  provide  for 
the  adjustment,  security,  or  payment  of  particular  debts, 
omitting  others,  though  they  may  be  of  greater,  or  less,  or 
of  equal  obligation.  The  State  could  not,  as  the  individual 
debtor  could  not,  by  any  act  of  its  own,  by  any  expression 
of  the  legislative  will,  by  any  agency  it  could  employ,  lessen, 
or  change,  or  impair,  or  destroy  the  obligation  of  contracts 
into  which  it  had  entered. — Fletcher  v.  Peck,  6  Cranch,  87 . 
The  power  it  could  rightfully  exercise,  was,  if  it  deemed  it 
right  and  proper,  to  adjust  particular  liabilities,  on  particu- 
lar terms,  witb  the  creditors  accepting  the  adjustment ;  and 
if  the  adjustment  was  limited  to  particular  liabilities,  credit- 
ors holding  other  claims  could  not  participate  in  its  benefits. 
The  State  had  indorsed  the  bonds  of  other  railroad  com- 
panies than  the  Alabama  and  Chattanooga  Railroad  Com- 
pany ;  but  no  adjustment  of  such  liabilities  was  proposed 
by  the  sections  of  the  act  of  February  23,  1876,  under  con- 
sideration, and  no  part  of  the  bonds  of  the  State  authorized 
by  these  sections  could  be  employed  in  the  extinguishment 
of  such  liabilities.  The  adjustment  proposed  is  of  liability 
on  bonds  of  the  Alabama  and  Chattanooga  Railroad  Com- 
pany, bearing  date  in  1869 ;  and  it  could  not  be  extended  to 
such  bonds,  if  there  had  been  any,  bearing  date  in  any  other 
year.  To  all  bonds  of  that  company,  bearing  date  in  that 
year,  indorsed  in  the  name  of  the  State,  'Hn  pursuance  of  the 
terms,  requirements  and  conditions  of  the  several  statutes  referred 
to,"  the  adjustment  extends ;  and  to  the  retirement,  exchange 
and  extinguishment  of  all  such  bonds,  it  is  the  duty  of  the 
governor  to  apply  the  new  bonds  of  the  State, 
You  uuv. 
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What  are  the  terms,  requirements  and  conditions  of  these  stat- 
-utes,  upon  which  the  authority  of  the  governor  to  indorse  the 
bonds  of  the  Alabama  and  Chattanooga  Railroad  Company 
depended  ?  The  governor  is  without  general  authority  to 
contract  in  the  name  of,  and  bind  the  State.  Whenever  he 
so  contracts,  the  power  must  be  conferred  by  law,  or  the 
contract  is  without  validity  as  to  the  State ;  and  when  the 
power  is  conferred  on  him  to  enter  into  particular  contracts, 
binding  the  State,  in  reference  to  all  and  each  of  such  con- 
tracts, the  power  may  be  denominated  as  special,  to  distin- 
guish it  from  the  general  power  an  individual  may  confer  on 
an  agent  to  take  charge  of,  manage  and  control  his  affairs, 
entering  into  contracts  relating  thereto.  The  exercise  of  the 
power  may  depend  upon  the  happening  of  contingencies,  or 
of  future  events,  or  upon  the  doing  of  particular  acts  by 
others ;  and  if  these  contingencies  or  events  do  not  occur,  or 
these  acts  are  not  done,  the  power  may  not  be  vitalized,  and 
its  exercise  as  to  the  State  of  no  validity.  The  ascertain- 
ment of  the  fact  whether  these  contingencies  or  events  have 
happened,  or  these  acts  have  been  done,  may  be  committed 
to  the  discretion  of  the  governor ;  and  if  with  good  faith,  and 
reasonable  diligence,  he  determines  that  they  have  occurred, 
or  have  been  done,  the  exercise  of  the  power  will  be  valid, 
binding  the  State,  as  to  all  dealing  fairly  in  reliance  on  the 
power,  though  it  should  be  subsequently  ascertained  that 
the  governor  was  mistaken,  or  misled  and  deceived.  Or,  on 
proof  in  a  mode  prescribed  by  the  statute  conferring  the 
power,  the  governor  may  be  required  to  exercise  it ;  if  proof 
in  the  mode  prescribed  is  made,  the  power  will  be  legally 
exercised,  and  the  State  bound  to  all  who  in  good  faith  rely 
upon  it,  though  the  proof  may  have  been  false,  corruptly  and 
intentionally,  by  those  making  it.  Any  person  contracting 
in  the  name  of  another,  without  authority,  or  an  agent  ex- 
ceeding his  authority,  incurs  liability  to  those  dealing  with 
him,  though  the  principal  may  not  be  bound.  In  no  one  of 
the  instances  we  have  stated,  would  the  governor  incur  lia- 
bility, either  to  the  State,  or  to  the  persons  dealing  with  him; 
and  in  no  one  of  them  could  it  be  said  the  power  was  not 
exercised  in  conformity  to  the  statute  conferring  it. 

The  act  of  November  17, 1868,  relating  to  tlie  Wills  Valley 
Railroad  Company,  and  the  North-east  and  South-west  Ala- 
bama Railroad  Company,  made  it  the  duty  of  the  governor 
to  indorse  the  bonds  of  the  company  owning  the  franchises 
of  the  North-east  and  South-west  Railroad  Company,  when- 
ever it  should  appear  to  him,  by  satisfactory  proof,  that  par- 
ticular sections  of  the  road  had  been  finished,  completed  and 
■equipped.     The  act  of  February  19,  1867,  required  hini  to 
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indorse,  on  the  affidavits  of  the  president  and  chief  engineer 
of  a  railroad  company,  and  a  resolution  of  its  board  of  direc- 
tors, showing  and  promising  compliance  with  the  conditions 
of  the  act.  Now,  if  satisfactory  proof  was  made  to  the  gov- 
ernor, when  the  bonds  were  indorsed,  that  the  road  had  been 
completed  and  equipped  to  a  certain  number  of  miles ;  if 
that  proof  consisted  of  the  affidavit  of  the  president,  and  of 
the  chief  engineer  of  the  company ;  if  it  was  accompanied 
by  the  affidavit  of  the  president,  and  the  resolution  of  the 
board  of  directory,  that  the  bonds,  when  indorsed,  should 
not  be  used  otherwise  than  in  the  construction  and  equip- 
ment of  the  road,  nor  sold  or  disposed  of  for  less  than  ninety 
cents  on  the  dollar,  can  it  be  said  the  bonds,  if  in  form  and 
substance  corresponding  to  the  fourth  section  of  the  act  of 
February  19,  1867,  as  do  all  these  bonds,  were  not  issued  and 
indorsed  in  pursuance  of,  and,  in  accordance  with  the  terms,  re- 
quirements, and  conditions  of  the  several  statutes,  which  not 
only  conferred  authority,  but  made  it  the  duty  of  the  gov- 
ernor to  indorse  them  in  the  name  of  the  State?  Without  a 
dereliction  of  duty — without  a  disobedience  to  the  legisla- 
tive will — in  the  absence  of  any  fact  tending  to  arouse  sus- 
picion that  the  proof  before  him  was  untrue,  could  the  gov- 
ernor have  withheld  the  indorsement?  It  may  be  the  proof 
was  false,  and  that  he  was  deceived  as  to  the  length  of  the 
road ;  and  the  falsity  and  deception  may  be  easily  exposed, 
when  controversies  arise  between  individual  suitors  in  litiga- 
tion before  judicial  tribunals ;  but  it  remains  the  proof  on 
which  the  governor  was  required  to  exercise  the  power  con- 
ferred on  him,  and  on  which  he  could  not,  without  some 
good  reason  for  suspecting  its  falsity,  have  abstained  from 
acting. 

The  relation  does  not  deny  that,  when  the  governor  made 
the  indorsements  on  the  bonds,  he  had  satisfactory  proof 
that  the  number  of  miles  of  road  finished  and  equipped 
entitled  the  company  to  an  indorsement  of  each  and  all  the 
bonds.  It  does  not  aver  that  any  proof  was  before  the  gov- 
ernor, when  the  bonds  the  relators  hold  were  indorsed,  other 
than  that  before  him  when  the  bonds  exceeding  in  number 
forty-seven  hundred  and  twenty  were  indorsed.  It  does  not 
aver  the  bonds  were  numbered,  when  presented  to  the  gov- 
ernor for  indorsement,  or  were  indorsed  in  the  order  of  their 
number ;  nor  does  it  aver  that  the  proof  before  the  governor 
showed  that  the  road  did  not  exceed  two  hundred  and  ninety- 
five  miles  in  length.  The  averment  is,  that  as  two  hundred 
and  ninety-five  miles  is  the  actual  length  of  the  road,  the 
indorsement  of  bonds  for  a  greater  number  of  miles  was  not 
Voii.  liXrv. 
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in  pursuance  of  the  statutes  referred  to  in  the  10th  section 
of  the  act  under  consideration. 

It  is  certainly  true,  tliat  these  statutes  contemplate  the 
State's  indorsement  of  bonds  of  railroad  companies,  only  to 
the  amount  of  sixteen  thousand  dollars  per  mile  of  the  road 
completed  and  equipped  ;  and  an  indorsement  for  a  road  not 
completed  and  equipped  would  be  in  contravention  of  their 
purposes,  and  would  impose  no  liability  on  the  State,  so 
long  as  the  bonds  had  not  passed  to  a  bonafde  holder.  The 
excess  of  indorsement  may  be  great  or  small ;  and  the  in- 
dorsement may  have  been  obtained  from  mere  error  or  mis- 
take, innocently,  or  may  have  been  obtained  fraudulently ; 
in  either  event,  it  would  not  involve  the  State  in  liability, 
until  a  bona  fide  holder  had  acquired  the  bond.  But  it  is 
apparent  that  conformity  of  amount  to  the  exact  length  of 
the  road  is  not  a  term,  condition,  or  requirement,  on  which  the 
power  and  duty  of  the  governor  to  make  the  indorsement 
depended.  The  affidavits  of  the  president  and  chief  engineer, 
as  to  the  number  of  miles  of  road  completed  and  equipped, 
was  the  evidence  on  which  the  governor  was  required  to  act, 
and  on  which  he  was  bound  to  act,  in  the  absence  of  all  good 
reason  to  believe  they  were  untrue.  When  he  acts  upon 
them,  indorsing  in  the  name  of  the  State  bonds  of  the  com- 
pany issued  in  conformity  to  the  statute,  the  indorsement  is 
in  pursuance  of,  and  in  accordance  ivith  tJie  terms,  require- 
ments, and  conditions  of  the  several  statutes,  which  authorized 
him,  by  indorsing  the  bond,  to  bind  the  State. 

That  the  indorsement  might  possibly  be  obtained  fraudu- 
lently, or  obtained,  without  fraud,  in  violation  of  the  provis- 
ions of  the  statutes ;  or  that,  when  indorsed,  the  bonds  might 
be  sold  or  disposed  of  for  less  than  ninety  cents  on  the  dol- 
lar, was  apprehended  by  the  General  Assembly,  and  provis- 
ion made  for  the  protection  of  the  State  in  either  event. 
Then,  the  attorney-general,  on  being  notified  by  the  governor, 
was  required  to  institute  suit  against  the  railroad  company ; 
and  on  proof  of  the  facts,  a  decree  of  sale  of  the  road  was 
to  follow,  and  the  proceeds  of  sale  were  to  be  paid  into  the 
State  treasury,  to  form  a  fund  for  the  payment  of  the  bonds 
indorsed  by  the  governor — as  well  those  on  which  the  in- 
dorsement was  improperly,  as  those  on  which  it  was  prop- 
erly obtained.  All  are  assumed  to  have  been  indorsed  in 
accordance  with  the  terms,  conditions,  and  requirements  of 
the  statutes  ;  the  proper  proof  having  been  made  at  the  time 
of  the  indorsement,  though  the  proof  was  untrue  in  point  of 
fact.  We  can  not,  therefore,  adopt  the  proposition  of  the 
relator,  that  the  power  of  the  governor  to  indorse  bonds 
depended  on  the  actual  length  of  the  road,  and  that  the 
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indorsement  of  the  bonds  in  excess  of  the  length  was  neces- 
sarily without  authority  and  void.  The  power  depended 
upon  the  proof  before  the  governor,  at  the  time  of  the  in- 
dorsement, as  to  the  number  of  miles  of  road  completed  and 
equipped ;  that  proof  being  made,  though  untrue,  the  power 
was  legally  and  properly  exercised. 

The  State  has  capacity  to  enter  into  contracts,  incurring 
liability  absolute  or  contingent,  as  a  principal  debtor  or  as 
indorser,  guarantor,  or  surety,  when  appropriate  to  the  just 
exercise  of  its  powers,  save  so  far  as  capacity  may  be  re- 
strained by  constitutional  limitation.  When  it  enters  into 
contracts,  while  it  obtains  all  the  rights,  it  incurs  all  the 
responsibilities  of  individuals,  who  are  parties  to  like  con- 
tracts.—  Lfnited  States  v.  Bank  of  Metropdis,  15  Pet.  342.  Its 
contracts  are  of  tl^e  same  obligation,  of  the  same  incidents, 
measured  and  governed  by  the  same  principles  of  law,  as 
are  the  contracts  of  individuals.  The  contract  may  be  of 
the  class  known  as  negotiable,  or  commercial  paper ;  and 
the  State  may  be  the  drawer,  acceptor,  indorser,  or  guaran- 
tor of  such  paper.  If  such  is  the  character  of  the  contract, 
the  State  is  bound  in  the  relation  it  assumes. 

The  contract  is  negotiable,  and  the  promise  of  the  State 
is  not  only  to  the  immediate  payee,  or  the  present  holder, 
but  to  whoever  becomes  the  holder  in  the  usual  course  of 
trade.  The  bonds  indorsed  by  the  State,  being  made  pay- 
able in  Boston,  where,  as  we  must  presume,  the  commercial 
law  is  unaffected  by  legislation  (whatever  would  have  been 
their  character,  if  payable  here),  are  negotiable  instruments, 
capable  of  transfer  by  delivery ;  and  the  State,  as  indorser, 
became  liable  to  the  holder  at  the  time  of  the  maturity  of 
the  bond,  as  it  became  liable  for  the  interest  coupons  as  they 
matured,  if  the  maker  of  the  bond  made  default.  The  very 
•object  and  purpose  of  the  indorsement  of  the  State  was  to 
improve  the  credit,  and  to  facilitate  the  currency  of  the 
bonds.  Upon  the  governor,  at  the  time  of  indorsing,  the 
statutes  devolved  the  authority  and  duty  of  ascertaining 
whether  tiie  facts  existed  which  required  him  to  make  the 
indorsement,  binding  the  State.  The  indorsement  on  each 
of  the  bonds,  of  whatever  number,  recites  on  its  face  that 
the  Alabama  and  Chattanooga  Railroad  Company  had  ^^  com- 
plied luith  the  conditions  upon  which  the  undersigned,  governor 
of  tlie  State  of  Alabama,  w  required  on  t/ie  part  of  thf-  State  to 
give  such  indorsement,"  and  further  recites,  that  it  is  made  in 
pursuance  of  the  acts  of  the  General  Assembly  (referring  to 
them  by  their  respective  titles)  approved  February  19th,  1867, 
September  22d,  1868,  November  17th,  1868. 
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When  the  act  of  February  23,  1876,  was  passed,  prior  to 
and  at  the  time  of  the  report  of  the  commissioners,  all  these 
bonds,  bearing  this  indorsement,  were  in  the  commercial 
markets,  the  subject  of  sale,  barter,  or  exchange,  capable  of 
transfer  by  delivery ;  and  there  could  be  no  distinguishing 
between  such  as  were  indorsed  for  the  exact  length  of  the 
road,  and  such  as  may  have  been  in  excess  of  it.  'Ihe  num- 
bers on  the  bonds  would  not  indicate  when  they  were  issued, 
or  when  indorsed ;  certainly  not  when  negotiated  by  the 
railroad  company.  Until  such  negotiation,  the  indorsement 
of  the  State  was  without  obligation.  So  long  as  the  bonds 
remained  in  the  possession  of  the  railroad  company,  they 
were  not  debts,  nor  evidences  of  debt,  binding  the  company  ; 
nor  did  the  indorsement  involve  the  State  in  liability  to  the 
company.  The  company  was  the  principal  debtor ;  the  State 
its  surety  or  indorser,  whom  the  company  was  bound  to 
indemnify  and  protect.  As  the  bonds  were  negotiated  by 
the  company,  the  indorsement  of  the  State  became  of  obli- 
gation. If  the  State  was  liable  only  to  an  amount  of  the 
bonds  equivalent  to  sixteen  thousand  dollars  per  mile  for 
the  exact  length  of  the  road,  the  liability  would  accrue  in  the 
order  of  negotiation  of  the  bonds,  and  the  number  on  the 
bonds  would  afford  no  indication  of  the  time  and  order  of 
negotiation  :  the  bond  numbered  fifty-three  hundred  may 
have  as  well  been  first  negotiated  as  the  bond  numbered  one, 
the  bonds  and  indorsements  all  having  the  same  date.  The 
statutes,  unlike  the  act  of  February  23, 1876,  did  not  require 
that  the  bonds  should  be  numbered  ;  and  such  a  requisition, 
if  not  impracticable,  would  not  have  been  of  value  in  giving 
notice  to  those  dealing  in  them.  The  amouot  of  a  bond  was 
not  prescribed,  but  it  was  committed  to  the  mere  will  of  the 
railroad  company  to  fix  the  amount,  as  an  individual  may  fix 
the  amount  for  which  he  will  make  a  promissory  note,  or 
draw  a  bill  of  exchange ;  and  certainly  his  numbering  of 
either  would  be  immaterial,  not  affecting  its  tenor  and  effect, 
putting  no  party  on  inquiry,  and  affording  no  notice  of  the 
consideration,  or  of  any  infirmity  attending  it. 

An  error  which  seems  to  underlie  the  whole  theory  of  the 
contention  of  the  relators,  and  of  the  argument  supporting  it, 
is  the  importance  attached  to  the  numbers  of  the  bonds. 
These  numbers  seem  to  be  supposed  integral  parts  of  the 
bonds,  affording  unmistakable  evidence  of  the  time  and 
order  of  issue,  indorsement,  and  negotiation.  Yet,  there 
can  be  no  question  that  the  number  was  not  a  part  of  the 
bond,  or,  if  a  part,  it  was  immaterial.  The  number  could 
have  been  altered,  without  affecting  the  liability  of  the  maker 
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or  indorser ;  and  in  pleading  the  bond  or  indorsement, 
whether  the  pleading  was  civil  or  criminal,  the  number  would 
not  so  enter  into  its  description  or  identification,  that  it 
must  be  averred.  The  contract  of  the  parties,  despite  such 
alteration,  would  remain  unaltered  in  its  entirety.  The 
amount  of  the  bond,  the  time  and  place  of  its  payment,  the 
rate  of  interest  it  bears,  and  every  essential  of  its  terms  and 
obligation,  would  remain  unchanged,  as  would  all  the  terms 
of  the  indorsement.  The  change  or  mutilation  of  the  num- 
ber would  be  a  mere  change  or  mutilation  of  a  mark,  placed 
upon  the  bond,  it  may  be,  by  the  maker,  or  the  indorser,  or 
it  may  be,  by  any  holder,  for  the  convenience  and  protection 
of  the  one  or  the  other. — Com.  v.  Emig.  Ind.  Sav.  Bank,  98 
Mass.  12 ;  Birdsall  v.  Russell,  29  N.  Y.  220 ;  CUy  of  Elizabeth 
V.  Force,  29  N.  J.  Eq.  587 ;  Spooner  v.  Holmes,  102  Mass.  503. 

The  bonds  having  been  issued  and  indorsed,  in  circulation 
as  negotiable  paper,  those  who  acquired  them  were  bound 
only  to  inquire  whether  there  was  authority  of  law  for  their 
issue  and  indorsement.  Irregularity,  fraud,  or  misconduct 
may  have  intervened ;  misrepresentations  may  have  been 
made  to  the  governor,  by  which  a  larger  amount  of  indorse- 
ments were  obtained  than  the  company  was  entitled  to 
receive ;  these  could  not  affect  the  title  of  an  innocent  holder, 
or,  as  against  him,  be  made  the  subject  of  inquiry.  On  the 
governor  was  devolved  the  duty  of  making  the  indorsements, 
when  satisfactory  proof  was  made  that  the  company  was 
entitled  to  it,  for  a  number  of  miles  of  road  completed  and 
equipped ;  and  his  certificate,  in  the  indorsement,  that  the 
company  had  complied  with  the  conditions  of  the  statutes, 
was  sufficient  evidence  to  all  bona  fide  holders,  and  conclusive 
in  their  favor  against  the  State.  The  dishonor  of  the  unpaid 
coupons  for  interest  did  not  infect  with  dishonor  the  bond 
or  other  coupons,  putting  on  inquiry  those  who  in  the  usual 
course  of  trade,  in  good  faith,  and  upon  a  valuable  consider- 
ation, should  acquire  them. — Jones  on  Railroad  Securities, 
§§  287-295 ;  'z  Dan.  Neg.  Ins.  §§  1537-1544. 

It  is  to  be  presumed  the  General  Assembly,  in  the  enact- 
ment of  the  statute  under  consideration,  was  not  unmindful 
of  these  propositions,  established  by  a  long  line  of  decision 
in  the  Federal  Supreme  Court ;  and  was  not  unmindful  of 
the  legal  attitude  in  which  the  State  was  placed  by  the  in- 
dorsements. Whether  the  then  holders  of  the  bonds  were 
bona  fide  holders,  who  could  not  claim  protection  against 
any  defenses  the  State  could  urge,  was  of  but  little  import- 
ance. The  bonds  were  commercial,  and  at  any  time  could 
have  been  passed  to  innocent  holders,  against  whom  the 
defenses  could  not  be  made  available.     The  defenses  now 
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insisted  on,  as  rendering  some  of  the  indorsements  void  of 
obligation,  could  in  no  event  he  made  available  against  any 
other,  of  the  iudorsemeTts,  than  such  as  were  negotiated 
after  there  had  been  a  negotiation  of  the  fujl  amount  to 
which  the  company  was  entitled.  It  must,  therefore,  have 
been  apparent  to  the  General  Assembly,  that  it  was  impos- 
sible to  distinguish  which  of  the  indorsements,  if  any,  could 
be  repudiated  as  excessive,  and  which  were  of  undoubted 
obligation.  The  exclusion  by  the  governor  in  1871,  in  the 
payment  of  interest,  of  all  beyond  the  number  of  forty-seven 
hundred  and  twenty,  was  not  conclusive ;  and  could  not, 
indeed,  operate  as  evidence  for  the  State  as  against  thehold- 
ers  of  the  bonds  bearing  a  higher  number.  It  may  have 
been  the  act  of  the  State,  but  it  was  strictly  ex  pmit — the 
act  only  of  one  party,  and  the  party  to  be  charged,  not 
affecting  the  other  party,  the  holder  of  the  bonds. 

It  is  in  view  of  these  principles  of  law,  which  fix  the  legal 
attitude  of  the  State,  that  the  statute  under  consideration 
must  be  read  and  interpreted,  when  taken  in  consideration 
with  the  report  of  the  commissioners,  whose  action  and  plan 
or  scheme  of  adjustment  it  ratifies  and  confirms.  A  patent 
object  of  the  act,  expressed  in  the  preamble,  is  the  adjust- 
ment of  claims  alleged  against  the  State,  by  reason  of  the  in- 
dorsements of  the  bonds  of  the  Alabama  and  Chattanooga 
Railroad  Company,  so  that  no  question  of  dispute  would  there- 
after exist  between  the  State  and  the  holders  of  such  bonds. 
Such  questions  would  exist,  if  the  theory  of  the  relators 
prevailed,  and  five  hundred  and  eighty  thousand  dollars  of 
these  bonds  were  left  unretired  and  unextinguished.  It  is 
not  of  importance  that  the  State  can  not  be  sued,  and  could 
not,  by  any  other  legal  remedy  than  petition  to  the  General 
Assembly,  be  required  to  satisfy  its  liabilities.  The  statute 
was  not  enacted  with  a  view  to  the  freedom  of  the  State 
from  being  pursued,  as  an  individual  may  be,  by  legal  reme- 
dies in  judicial  tribunals ;  but  with  a  view  to  an  adjustment, 
corresponding  to  its  ability  to  pay,  of  all  the  indorsements 
of  the  bonds  of  this  company,  preferred  as  claims  against  it. 
Nor  did  the  General  Assembly  intend  to  assume  to  deter- 
mine that  some  of  the  claims  were  of  legal  obligation,  and 
others  were  not.  That  was  a  question  upon  which  the 
holders  of  the  claims  must  be  heard,  and  which  could 
only  be  determined  by  future  dispute,  the  statute  intended 
to  avoid.  All  these  indorsements  are,  in  the  statute, 
designated  as  alleged  claims ;  and  there  seems  to  have 
been  a  careful  avoidance  of  making  any  distinction  between 
them. 

The  commissioners  report,  as  contingent  liabilities  of  the 
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State,  the  indorsemeDts  of  the  bonds  of  the  Alabama  and 
Chattanooga  Bailroad  Company,  four  millions  seven  hundred 
and  fiventy  thousand  dollars  ;  and  over  issue,  Jive  hundred  and 
eighty  thousand  dollars.  The  plan,  or  scheme,  of  adjustment 
of  the  liability  of  the  State  they  propose,  is  that  embodied 
in  the  act  under  consideration  ;  and  as  they  report,  it  is  in 
full  satisfaction  of  all  liability  on  account  of  indorsements  for  . 
that  company.  They  make  no  distinction,  and  could  make 
none,  between  the  indorsements,  though  it  was  then  a  well- 
known  fact,  recognized  in  the  report,  that  the  indorsements 
exceeded,  by  five  hundred  and  eighty  thousand  dollars,  the 
length  of  the  road,  finished,  completed  and  equipped.  It  is 
this  adjustment  of  liabilities,  growing  out  of  the  indorsements 
of  these  bonds,  the  preamble  of  the  act  recites  the  State  may 
wisely  accept.  The  legislative  intention,  that  the  new  bonds 
of  the  State  should  be  employed  in  full  payment  and  dis- 
charge of  all  claim,  demand  or  liability,  for  or  on  account  of 
any  indoi'sement  by  any  officer  or  agent  of  the  State,  or  any  per- 
son actiny  in  its  name,  on  or  upon  any,  every  and  all  bonds  made 
or  issued  by  the  said,  Alabama  and  Chattanooga  Railroad 
Company,  bearing  the  indorsement  thereon  of  this  State,  or  in  its 
name,  is  too  clearly  expressed  in  the  12th  section  of  the 
act,  to  leave  any  room  for  doubt  or  construction,  if  the 
words  of  the  10th  section,  so  much  relied  on,  were  of  doubt- 
ful import. 

We  are  of  the  opinion,  that  the  new  bonds  of  the  State 
must,  without  inquiry  as  to  the  number  on  the  bonds  of  the 
Alabama  and  Chattanooga  liailroad  Company,  or  as  to 
whether  there  was  or  not  an  excessive  indorsement  of  such 
bonds,  be  applied  in  exchange,  retirement  and  extinguish- 
ment of  all  such  bonds  bearing  the  indorsement  of  the 
State. 

This  conclusion  compels  an  affirmance  of  the  judgment  of 
the  City  Court. 

MANNING,  J. — The  petition  for  a  mandamus  in  this  cause, 
as  I  understand  the  matter,  was  filed  to  obtain  a  judgment 
declaring  it  the  duty  of  the  governor,  under  the  acts  of  the 
legislature  concerning  the  settlement  of  the  railroad  debts 
of  the  State,  to  distribute  and  deliver  the  bonds  for  the 
amount  of  one  milHon  of  dollars,  with  which  it  proposed  to 
discharge  itself  of  liability  for  its  indorsements  of  bonds  of 
the  Alabama  and  Chattanooga  Railroad  Company,  to  and 
among  the  holders  of,  and  in  exchange  for,  those  only  of  said 
bonds  which  are  numbered  respectively  from  one  to  4,720, 
both  inclusive ;  upon  the  ground  that,  under  the  law,  the 
railroad  company  was  entitled  to  ask  for  the  State's  indorse- 
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ment  for  no  more  than  the  $4,720,000,  for  which  those  bonds 
were  given  ;  that  being  the  amount  produced  by  $16,000  mul- 
tiplied by  the  entire  number  of  miles  of  the  company's  rail- 
road. All  the  bonds  bearing  numbers  above  4,720,  the  peti- 
tioners insist,  should  be  regarded  as  having  been  repudiated 
by  the  State,  for  the  fraud  by  which  the  indorsement  of  them 
in  its  name  had  been  obtained. 

The  question  involved  was  very  ably  and  elaborately  ar- 
gued. But  we  all  agree  in  the  conclusion,  for  reasons  set 
forth  in  the  opinion  of  the  Chief-Justice,  that  no  distinction 
can  be  made,  in  respect  of  their  validity,  between  the  bonds 
bearing  the  indorsement  of  the  State,  merely  for  the  reason 
that  some  are  numbered  over,  and  some  under  4,720.  We 
hold,  that  the  indorsement  of  the  State  must,  for  the  purpose 
of  this  settlement,  be  held  to  have  been  as  validly  made  on 
those  over,  as  on  those  under  the  number  specified. 

There  is  no  other  question,  it  seems  to  me,  which,  upon 
this  petition,  and  between  these  parties,  we  are  entitled  to 
decide, — except  one,  which  it  is  now  not  necessary  to  con- 
sider ;  and  that  is,  whether,  if  we  concurred  in  the  views  of 
counsel  for  petitioners  on  other  matters,  we  would  have  au- 
thority to  coerce  the  governor  by  writ  of  mandamus,  or  other- 
wise, to  distribute  and  deliver  the  new  bonds  according  to 
the  prayer  of  the  petitioners. 

I  concur  ia  the  opinion  that  the  judgment  appealed  from 
should  be  affirmed. 

STONE,  J. — I  fully  concur  in  the  conclusion,  that  bona 
fide  holders  of  the  bonds  indorsed  by  the  State  in  excess  of 
the  proper  amount,  have  the  same  legal  and  equitable  right 
to  share  in  the  million  of  bonds  issued  for  the  purpose  of 
liquidation,  as  the  holders  of  the  indorsed  bonds  that  were 
not  in  excess.  I  hold,  that  purchasers  of  such  bonds  need 
only  look  to  the  indorsements  and  their  recitals,  and  to  the 
statutes  under  which  they  were  indorsed.  They  were  not 
expected  to  know  the  length  of  the  road,  nor  the  progress  or 
extent  of  its  completion.  The  ascertainment  of  these  facts 
is,  by  the  statutes,  confided  to  the  governor ;  and  the  certifi- 
cate by  him,  embodied  in  the  indorsement,  that  the  requisite 
proof  had  been  made,  is  the  only  evidence  a  bona  fide  pur- 
chaser need  make  of  the  due  completion  of  the  road,  au- 
thorizing the  indorsement.  I  think,  also,  that  no  importance 
is  to  be  attached  to  the  numbers  on  the  bonds.  On  these 
questions,  I  fully  concur  with  the  Chief-Justice. 

I  think  the  present  relators  failed  to  make  a  case  authoriz- 
ing mandamvs,  for  the  following  reasons.     First :  I  do  not 
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think  the  legislature  intended  to  cast  on  the  governor,  or  on 
the  State,  the  imperative  duty  of  conducting  litigation,  or  in- 
curring expense,  in  determining  who  are,  and  who  are  not, 
bona  fide  holders  of  such  indorsed  bonds.  Second :  The  re- 
lators in  the  present  case  do  not  aver,  nor  show,  that  they 
are  bona  fide  holders  of  the  bonds  described  in  their  petition, 
and  they  thus  fail  to  show  they  have  a  clear  legal  right  to 
the  remedy  they  invoke.  Third:  I  concur  with  Judge 
Manning  that,  in  this  form  of  proceeding,  in  which  only  Plock 
&  Co.  and  the  governor  are  parties  to  the  record,  the  claims 
of  other  bondholders,  not  parties  to  this  suit,  can  not  be 
pronounced  upon. 

My  individual  opinion,  however,  is,  that  only  bona  fide 
holders  of  the  bonds  indorsed  for  the  Alabama  and  Chatta- 
nooga Railroad  Company,  have  auy  right  to  share  in  the 
million  of  new  issue.  I  intimate  no  opinion  as  to  how  the 
conflicting  claims  of  the  several  bondholders  are  to  be  ad- 
justed. 


Dunklin  v,  Wilson. 

BUI  in  Equity  impeaching  Chancery  Decree,  and  Sale  of  Lands 
under  it^  on  account  of  Fraud. 

1.  ConclusivenesB  of  judgmtnt.—A  party  is  not  concluded  by  a  judgment  or 
decree,  unless  he  had  knowledge  or  notice,  actual  or  constructive,  of  the  suit 
in  which  such  judgment  or  decree  was  rendered. 

2.  Officer's  return  as  to  service  of  process ;  conclusiveness  of. — A  return  of  the 
service  of  process,  indorsed  on  it  by  the  sheriff,  or  coroner  acting  in  his  stead, 
being  the  pertormance  of  an  act  in  the  discharge  of  his  official  duty,  is  pre- 
sumed to  have  been  made  under  oath,  and,  until  set  aside  by  the  court,  or 
disproved  in  a  proper  case,  imports  absolute  verity,  like  any  other  part  of  the 
record. 

3.  Same;  remedy  against  judgment  on  fahe  return.—  When  the  service  of  pro- 
cess, giving  jurisdiction  of  the  person  of  the  defendant,  appears  on  the  face 
of  the  return  to  be  regular,  and  a  judgment  or  decree  is  thereon  rendered 
against  him,  he  may  obtain  relief  against  it  in  equity,  on  averment  and  proof 
that  he  was  not  in  fact  notified  of  the  proceeding,  and  that  he  had  a  good  and 
meritorious  defense  against  the  action  ;  and  he  must  state  the  facts  constitut- 
ing his  defense,  in  order  that  the  court  may  judge  of  their  sufficiency. 

4.  Same;  burden  of  proof. — When  a  defendant  in  a  judgment  or  decree 
seeks  relief  against  it  in  equity,  and  avers  that  he  was  not  served  with  process, 
though  the  averment  is  negative  in  its  character,  the  onxis  of  proving  it  rests 
on  him*,  and  he  must  adduce  evidence  sufficient  to  overcome  the  sworn  return 
of  the  officer.     The  evidence  in  this  case  examined,  and  held  insufficient. 

5.  Misjoinder  of  complainants. — When  several  complainants  unite  in  a  bill, 
claiming  under  the  same  right  and  title,  and  one  of  them  is  barred,  or 
shows  no  right  to  relief,  the  misjoinder  is  fatal  to  the  whole  suit. 
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6.  Purchase  at  sale  under  fraudulent  chancery  decree. — When  a  decree  in 
chancery  has  been  obtained  by  fraud  on  the  part  of  the  complainant,  and  lands 
have  been  sold  under  it,  the  defendants  may  obtain  equitable  relief  on  account 
of  the  fraud,  as  against  the  complainant,  or  against  any  one  claiming  under 
him  with  knowledge  of  the  fraud  ;  but  a  purchaser  at  the  sale,  without  notice, 
actual  or  constructive,  of  the  fraud,  will  be  protected. 

Appeal  from  the  Chancery  Oourt  of  Butler. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  8th  September,  1875, 
by  Mrs.  Julia  A.  Wilson  and  her  children  by  her  deceased 
husband,  William  A.  Wilson,  against  Daniel  G.  Dunklin, 
Allen  Colley,  S.  F.  Gafford,  and  Jesse  M.  Armstrong ;  and 
sought  to  set  aside  and  vacate,  on  the  ground  of  fraud,  a 
decree  in  chancery  which  said  Colley  had  obtained,  in  a  suit 
to  which  Mrs.  Wilson  and  her  children  were  parties,  enforc- 
ing an  asserted  vendor's  lien  on  a  tract  of  land  for  the 
unpaid  purchase-money ;  and  also  to  set  aside  a  sale  of  the 
lands  under  that  decree,  at  which  said  Dunklin  became  the 
purchaser.  Armstrong  was  joined  as  a  defendant,  on  the 
allegation  that  he  was  in  possession  of  a  part  of  the  land,  as 
the  tenant  of  Dunklin ;  and  Gafford,  on  account  of  his  con- 
nection with  the  frauds  alleged  to  have  been  perpetrated  in 
the  former  suit  upon  these  complainants. 

The  land  was  sold  and  conveyed  by  Allen  Colley  to  said 
William  A.  Wilson,  on  the  14th  November,  1861,  at  the  price 
of  $2,520,  as  expressed  in  the  deed ;  and  Wilson  delivered  in 
part  payment,  as  cash,  four  bales  of  cotton,  and  executed 
several  obligations  for  the  residue,  payable  in  cotton,  at  ten 
cents  per  pound,  on  the  first  day  of  January,  in  the  years 
1862,  1863,  1864,  and  1865,  respectively.  These  dates,  how- 
ever, and  other  dates  in  the  case,  may  not  be  stated  correctly, 
as  the  transcript  contains  several  palpable  mistakes  in  fig- 
ures, and  does  not  furnish  the  means  of  correcting  them. 
Wilson  enlisted  in  the  army  of  the  Confederate  States  in  1863, 
and  was  killed  during  the  war,  having  never  returned  home. 
On  the  21st  February,  1863,  while  Wilson  was  absent  in  the 
army,  Colley  filed  a  liill  in  equity  against  him,  to  enforce  a 
vendor's  lien  for  the  unpaid  purchase-money ;  but  no  sub- 
poena, or  notice  of  this  suit,  was  ever  served  on  Wilson. 
The  bill  in  this  case  alleged  that,  soon  after  the  filing  of  the 
bill  in  that  case,  Mrs.  Wilson,  acting  as  the  agent  of  her 
husband  during  his  absence,  compromised  that  suit  with 
Colley,  by  paying  him  $2,500  in  Confederate  treasury-notes, 
and  agreeing  to  pay  the  costs ;  that  Colley  accepted  this  in 
full  settlement  and  satisfaction  of  his  debt  and  claim  on  the 
land,  and  Wilson's  cotton  obligations  were  thereby  paid  and 
extinguished ;    that   this   compromise   and   settlement  was 
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made  with  the  knowledge  and  assistance  of  Gafford,  Avho 
was  her  confidential  friend  and  adviser,  and  had  become  the 
administrator  of  her  husband's  estate  ;  that  she  and  her 
children  continued  to  reside  on  the  land,  without  interrup- 
tion, "  until  some  time  in  the  early  part  of  1867,  when  they 
were  greatly  surprised  by  receiving  subpoenas  from  the 
Chancery  Court  of  said  county  of  Butler,  commanding  them 
to  appear  and  defend  against  said  suit  commenced  by  CoUey 
as  aforesaid  ;"  that  Mrs.  Wilson,  acting  for  herself  and  her 
children,  immediately  employed  counsel  to  defend  against 
the  further  prosecution  of  that  suit,  "  but  was  astonished  to 
find  that  a  final  decree  had  been  rendered  in  said  cause,  con- 
demning said  land  to  the  payment  of  said  written  obligations 
given  by  said  William  A.  Wilson  in  payment  for  said  land." 
The  bill  then  proceeds  thus  :  "As  soon  as  it  became  known 
to  said  S.  F,  Gafford  that  she  had  employed  counsel  to 
defend  said  suit,  he  came  to  her,  and  represented  that  he 
was  the  party  really  interested  in  said  suit,  and  was  the 
actual  holder  of  the  notes  for  cotton  given  by  her  said  hus- 
band to  Colley  ;  that  he  had  it  in  his  power  to  take  the  whole 
of  said  lands  from  her  and  her  children,  and  would  do  so 
unless  she  withdrew  all  opposition  to  said  suit,  and  released 
to  him  by  deed  her  dower  interest  in  said  lands ;  and  he 
proposed  at  the  same  time,"  if  she  would  do  this,  "  he 
would  execute  to  her  a  bond  conditioned  to  make  her  titles 
to  forty  acres  of  said  land  when  said  suit  was  terminated. 
Being  illiterate,  and  profoundly  ignorant  of  all  matters  per- 
taining to  law,  and  having  the  utmost  confidence  in  the  said 
Gafford,  and  believing  that  she  and  her  children  would  lose 
the  whole  of  said  land,  uuless  she  complied  with  the  demands 
of  said  Gafford,"  she  executed  and  delivered  to  him  a  deed 
of  relinquishment,  and  he  executed  to  her  a  bond  for  titles 
to  forty  acres  of  the  land,  as  proposed  ;  said  deed  and  bond 
being  made  exhibits  to  the  bill  in  this  case. 

"  On  the  26th  October,  1868,"  as  the  bill  further  alleges, 
"  another  bill  was  filed  in  said  Chancery  Court  of  Butler,  in 
the  name  of  said  Colley  as  complainant,  and  against  these 
complainants  as  the  legal  heirs  of  said  William  A.  Wilson, 
deceased,  and  against  one  Ira  IV.  Stott  as  the  administrator 
of  his  estate.  Said  bill  sought  to  review  the  decree  and  pro- 
ceedings in  said  former  suit,  and  to  enforce  the  collection  of 
said  cotton  notes  above  described.  Orators  aver,  that  no 
subpcena,  or  other  process  from  said  court,  was  ever  served 
on  them,  or  either  of  them,  in  said  cause  commenced  on  the 
26th  October,  1868  ;  and  they  further  state,  that  neither  they, 
nor  any  or  either  of  them,  ever  had  the  slightest  intimation, 
from  any  source  whatever,  that  such  a  suit  was  pending  in 
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said  court,  until  within  a  few  days  past,"  &c.  "  On  the  26th 
October,  1868,  a  subpoena  in  said  suit  was  issued  from  said 
Chancery  Court,  directed  to  these  complainants  ;  on  which 
is  indorsed  the  return  of  one  Ira  W.  Stott,  as  coroner,  and 
ex  officio  sheriff,  a  copy  of  which  is  hereunto  annexed  as  an 
exhibit,"  &c. ;  "  but  complainants  aver  that  said  return  was 
false,  and  that  [neither  said  subpoena]  nor  any  other  process 
or  notice  of  any  kind  was  ever  given  of  said  suit  to  any  of  them. 
Said  suit  was  prosecuted  to  a  final  decree,"  a  copy  of  which 
was  made  an  exhibit  to  the  bill ;  and  under  which,  it  was  fur- 
ther averred,  the  lands  were  sold  on  the  5th  July,  1869,  and 
were  bought  at  the  sale  by  said  D.  G.  Dunklin.  The  bill 
alleged,  also,  that  said  second  suit  was  in  fact  prosecuted  by 
said  Gafford  and  Dunklin  for  their  own  benefit  and  advant- 
age ;  that  they  induced  Colley  to  allow  them  to  use  his  name, 
in  ignorance  of  the  purpose  and  object  of  the  suit,  by  repre- 
senting to  bim  that  he  was  liable  for  the  costs  of  the  former 
suit,  and  could  only  discharge  himself  from  that  liability  by 
the  further  prosecution  of  the  suit  as  they  proposed  ;  aild 
that  Dunklin  executed  and  delivered  to  Mrs.  Wilson,  on  the 
6th  July,  1869,  a  deed  for  the  forty  acres  of  land  described 
in  the  bond  for  titles  given  to  her  by  Gafford.  The  bill  fur- 
ther alleged,  "  that  said  Dunklin  has  had  the  possession  of 
said  lands  through  all  of  said  years  since,  claiming  the  same 
under  his  said  purchase  at  the  sale  by  the  register  in  chan- 
cery ;  but  complainants  never  knew,  until  within  the  past 
few  days,  under  what  claim  he  held  said  lands,  nor  that  they 
were  sold  by  the  register  of  said  court."  The  prayer  of  the 
bill  was,  that  the  final  decree  of  the  court  in  the  former  cause, 
and  the  sale  of  the  land  under  it,  might  be  vacated  and  set 
aside  ;  that  the  register's  deed  to  Dunklin  might  be  cancelled 
under  the  order  of  the  court,  and  also  Mrs.  Wilson's  deed  to 
Gafford ;  that  the  possession  of  the  lands  be  restored  to  the 
complainants,  and  an  account  be  taken  of  the  rents  and 
profits  ;  and  for  other  and  further  relief. 

The  subpoena  in  the  former  cause,  as  copied  in  the  tran- 
script, is  dated  the  26th  October,  1868 ;  and  the  return  of 
service  indorsed  on  it,  as  copied,  which  is  signed  "  /.  IV. 
Stott,  coroner  and  ex  officio  sheriff,"  is  in  these  words  :  "Exe- 
cuted the  within,  on  the  27th  October,  1867  (?),  by  serving  a 
copy  on  each  defts.,  Julia,  John  W.,  and  Middleton  Wilson, 
personally ;  executed  same  day,  on  defts.  Joseph,  Eliza  L., 
Thomas  J.,  and  William  A.  Wilson,  by  serving  a  copy  of  the 
within  upon  their  mother,  Mrs.  Julia  Wilson." 

Decrees  pro  confesso  were  regularly  entered  against  Colley 
and  Armstrong,  who  made  no  defense.  Gafford  answered, 
aud  denied  all  the  allegations  of  fraud  charged  against  him, 
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and  the  allegations  as  to  the  service  of  process  in  the  former 
suit ;  insisted  that  he  was  improperly  joined  as  a  defendant, 
since  he  had  no  interest  in  the  matters  of  controversy ;  and 
demurred  to  the  bill,  assigning  several  causes  of  demurrer, 
which  require  no  special  notice.  Dunklin  also  filed  an 
answer,  denying  the  material  allegations  of  the  bill  as  to  the 
fraud  and  service  of  process  in  the  former  suit ;  pleading  the 
decree  and  proceedings  in  that  case  as  a  bar  to  this  bill,  and 
demurring  for  want, of  equity.  The  chancellor  overruled  the 
plea  and  demurrers ;  and  on  the  evidence  adduced,  which  it 
is  unnecessary  to  state,  held  the  complainants  entitled  to 
relief,  and  rendered  a  decree  in  accordance  with  the  prayer 
of  the  bill.  The  overruling  of  the  plea  and  demurrers,  and 
the  final  decree,  are  now  assigned  as  error  by  Dunklin  and 
Gafford  jointly. 

Gamble  &  Bollinq,  and  Herbert  &  Buell,  for  appellants. 
1.  As  between  the  parties  to  a  judgment  or  decree,  the 
rebords  of  a  court  of  competent  jurisdiction  import  absolute 
verity  ;  and  neither  allegations  of  fraud,  nor  averments  of 
the  want  of  service  of  process,  will  avail  to  impeach  the 
judgment  or  decree  collaterally.  The  maxim  applies.  Inter- 
est reipublicce  ut  sit  finis  litium,  and  private  hardship  must 
give  way  to  public  convenience. — Freeman  on  Judgments, 
§§  132-34,  and  authorities  cited ;  Bigelow  on  Estoppel,  145- 
51,  and  authorities  cited.  The  two  cases  of  Crofts  v.  Dexter 
(8  Ala.  767),  and  Givens  v.  Tidmore  fib.  747),  seem  to  be 
departures  from  this  salutary  rule,  and  are  opposed  to  the 
weight  of  authority.  They  can  not  be  justified  on  principle, 
nor  can  they  be  defended  on  the  ground  applicable  to  a  set- 
tled rule  of  property.  If,  however,  those  cases  are  to  be 
sustained,  they  should  not  be  extended  to  permit  a  party  to 
a  decree  to  set  it  aside,  by  contradicting  an  officer's  return 
of  the  service  of  process,  except  upon  the  clearest  and  most 
convincing  proof,  and  never,  after  the  lapse  of  a  considerable 
time,  and  the  death  of  the  officer  who  made  the  return,  upon 
the  uncorroborated  oath  of  the  interested  party  himself. 
The  evidence  in  this  case,  it  is  submitted,  is  wholly  insuffi- 
cient to  overturn  the  officer's  return,  which  is  to  be  regarded 
as  made  on  oath. —  Governor  v.  Bancroft,  16  Ala.  604;  Broion 
V.  Turner,  11  Ala.  752  ;  Martin  v.  Barney,  20  Ala.  369. 

2.  Mrs.  Wilson  certainly  had  notice,  and  is  estopped  by 
the  former  decree ;  and  she  not  being  entitled  to  relief,  the 
suit  must  fail  as  to  all  the  complainants. — Hardeman  v.  Sims, 
3  Ala.  747  ;  Wilkitos  v.  Judge,  14  Ala.  135  ;  1  Brick.  Digest, 
750,  §  1634;   Waring  v.  Leivis,  53  Ala.  630. 

3.  Whatever  may  be  the  complainants'  rights  as  agains  t 
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Gafford,  they  can  not  set  asi  le  the  sale  at  which  Dunklin 
became  the  purchaser,  and  can  have  no  relief  against  him. 
Aside  from  the  merits  of  the  decree  in  the  former  suit,  with 
which  he  had  no  connection,  he  is  entitled  to  protection  as 
an  innocent  purchaser. 

P.  O.  Harper,  with  Whitehead  &  Lane,  contra.^— The  alle- 
gations of  the  bill,  both  as  to  the  fraud  perpetrated  in  the 
former  suit,  and  as  to  the  want  of  service  of  process,  are 
fully  proved ;  and  the  equity  of  the  bill,  under  the  facts 
alleged  and  proved,  is  sustained  by  the  following  authorities : 
Crofts  V.  Dexter,  8  Ala.  767 ;  Givens  v.  Tidmore,  8  Ala.  747  ; 
Martin  v.  Barney,  20  Ala.  369 ;  Eslava  v.  Eslava,  50  Ala.  32  ; 
Stalhvorth  v.  Blum,  50  Ala.  46. 

STONE,  J. — ^A  party  sought  to  be  concluded  by  a  judg- 
ment or  decree,  must  be  shown  to  have  had  notice  or  knowl- 
edge of  the  suit,  actual,  or,  in  some  cases,  constructive  ;  and 
if  this  notice  or  knowledge  be  wanting,  the  record  of  recovery 
has  no  binding  effect.  This  rests  on  the  plain  principle  of 
right,  that  no  man  shall  be  deprived  of  his  goods,  until  an 
opportunity  has  been  afforded  him  of  making  defense. 

Under  our  system,  the  return  of  a  sheriff,  or  other  minis- 
terial officer,  asserting  that  service  was  made,  is  evidence  of 
the  fact ;  becomes  a  part  of  the  record,  and,  to  that  extent, 
will  uphold  the  most  solemn  or  momentous  judicial  proceed- 
ings. The  sheriff,  or,  in  case  of  his  incompetency  to  act,  the 
coroner  acting  as  sheriff,  is  a  sworn  officer  ;  and  the  truth  of 
his  returns  is  guaranteed  by  the  sanctions  of  his  official  oath. 
Hence,  it  is  held  that,  in  the  performance  of  duties  the  law 
casts  on  him,  he  is  acting  under  oath.  A  return  indorsed 
on  process  by  such  officer,  in  the  line  of  his  official  duties,  is 
a  sworn  affirmation  that  it  is  true  ;  and,  until  set  aside  under 
the  authority  of  the  court,  or  disproved  in  a  proper  case,  it 
imports  verity,  as  absolutely  as  any  other  matter  which  goes 
to  make  up  the  records  of  the  court. — 2  Brick.  Dig.  456, 
§§  340,  341.  In  Broivn  v.  Turner,  11  Ala.  752,  it  was  said  : 
"  The  court  must,  of  necessity,  give  credence  to  the  acts  of 
its  own  officers ;  otherwise,  it  would  be  impeded,  at  every 
step,  by  the  trial  of  collateral  issues."  In  Martin  v.  Barney, 
it  was  said  :  "  It  is  clear  that  the  return  of  the  sheriff  on  the 
writ  is,  in  its  nature,  both  the  highest  and  best  evidence  of 
execution." 

This  evidence,  however,  is  not  conclusive,  except  that  it 
can  not  be  impeached,  when  it  comes  up  collaterally  and 
incidentally.  On  a  direct  proceeding  for  the  purpose,  its 
tri^th  naay  sometimes  be  controverted.     Thus,  if  the  service 
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of  process,  giving  jurisdiction  of  the  person,  appear  on  its 
face  to  be  regular,  and  judgment  or  decree  be  rendered  in 
the  cause,  the  defendant,  under  our  decisions,  may  obtain 
relief  in  equity,  by  averring  and  proving  that,  in  fact,  he  was 
not  notified  of  the  proceedings,  and  that  he  had  a  good  and 
meritorious  defense  to  the  action.  Want  of  notice  or  knowl- 
edge is  not  enough.  He  must  go  further,  and  show,  both  in 
averment  and  proof,  that  he  had  and  has  a  defense  good  in 
law,  and  in  what  that  defense  consists.  The  court  must  be 
put  in  possession  of  the  facts ;  for  the  sufficiency  of  the  de- 
fense is  an  indispensable  element  of  the  issue. —  Givens  v. 
Tidmore,  8  Ala.  745  ;  Crofts  v.  Dexter,  lb.  767 ;  Freeman 
Judgments,  §§  495,  498. 

The  tendencies  of  the  testimony,  in  the  present  record, 
make  a  case  of  extreme  hardship,  if  not  oppression,  on  the 
complainants  in  the  court  below.  We  do  not  hesitate  to 
declare  our  conviction,  that  Mrs.  Wilson,  acting  for  her 
absent  husband,  agreed  with  Colley,  the  complainant  in  the 
first  and  second  suits,  on  terms  of  compromise  and.  settle- 
ment, by  which  she  agreed  to  pay,  and  Colley  agreed  to 
receive,  twenty-five  hundred  dollars  in  Confederate  treasury- 
notes,  in  full  payment  of  the  claim  the  latter  held  against 
Wilson,  unpaid  purchase-money  of  the  land ;  that,  in  pursu- 
ance of  this  agreement,  Mrs.  Wilson  paid  Colley  two  thous- 
and dollars,  and  that  Gafford  paid  the  residue,  at  the  request 
of  Mrs.  Wilson.  The  weight  of  the  testimony  shows  that 
Gaflford  was  repaid  this  money  so  paid  by  him,  in  the  cotton 
which  Mrs.  Wilson  delivered  to  him.  We  think  Gafford  fails 
to  show  that  Wilson's  notes  were  traded  or  transferred  to 
him.  On  the  contrary,  we  think  the  notes  were  fully  pfiid 
to  Colley,  and  that  the  only  claim  he  had  was  to  have  the 
costs  of  the  then  pending  suit  paid  by  Wilson.  Saving  this 
claim  for  costs,  which  was  at  that  time  necessarily  a  small 
sum,  it  was  the  right  and  privilege  of  Wilson,  and  of  those 
standing  in  his  right,  to  have  the  notes  delivered  up  and  can- 
celled. Gafford,  by  paying  the  balance  of  the  debt  to  Colley, 
at  the  request  of  Mrs.  Wilson,  acquired  no  right  to  Colley 's 
lien  on  the  land  as  a  vendor. —  Chapman  v.  Abrahams,  61  Ala. 
108.  It  is  thus  shown  there  was  a  good  and  valid  defense 
to  Colley's  bill  to  enforce  a  vendor's  lien  against  the  lands. 
But  the  proof  which  establishes  the  existence  of  a  defense 
to  that  suit,  also  shows  that  Mrs.  Wilson  had  full  knowledge 
of  its  existence ;  for  she  made  the  compromise,  made  the 
larger  payment  herself,  and  procured  the  residue  to  be  made 
through  Gafford.  Why,  when  pressed  with  the  effort  to 
revive  the  original  suit  in  1867,  she  did  not  assert  this 
defense ;  why  she  did  not  inform  her  counsel  of  its  existence, 
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is  not  attempted  to  be  explained.  Why,  armed  with  the 
defense  she  certainly  could  have  made  good,  she  consented 
to  bargain  away  her  right  to  make  it,  for  one-ninth  part  of 
the  laud  in  controversy,  is  equally  unexplained  in  this  re- 
cord. 

But  the  other  material  point  of  inquiry  is,  have  the  com- 
plainants satisfactorily  proved  that  the  coroner  did  not  in 
fact  serve  the  process  on  them.  The  proof  of  this  aver- 
ment, though  negative  in  its  character,  rested  on  them.  The 
only  testimony  offered  in  favor  of  this  averment,  is  that  of 
Mrs.  Wilson  and  her  two  sons ;  all  complainants  in  the  pre- 
sent suit.  They  all  swear  that  process  was  served  on  them 
in  1867,  but  not  in  1868.  The  sons,  being  infants,  testify 
that  they  did  not,  and  do  not,  know  the  object  or  purport  of 
the  process  that  was  served  on  them.  Neither  witness 
states  any  fact  or  circumstance,  in  aid  of  his  testimony,  that 
was  calculated  to  impress  its  date  on  their  memories.  Six 
or  seven  j^ears  had  intervened  between  the  date  of  the  coro- 
ner's return,  and  the  giving  of  their  testimony.  In  the 
absence  of  some  attending  circumstance  to  fix  the  attention, 
associated  in  the  memory  with  the  transaction  itself,  there  is 
no  subject  on  which  human  recollection  is  more  frequently 
at  fault,  than  the  particular  date  of  past  occurrences. 
Against  this  uncorroborated  proof  is,  first,  the  sworn  return 
of  the  ofiicer,  made  in  twenty-four  hours  after  the  alleged 
service ;  second,  that  the  suit  was  prosecuted  to  a  final 
decree,  and  the  lands  sold  under  that  decree;  third,  the 
unassailed  proof  of  two  or  more  witnesses,  that  Mrs.  Wilson 
did  have  knowledge  of  the  suit  while  it  was  pending  ;  fourth, 
the  undisputed  fact  that  first  Gafford,  and  then  Dunklin,  took 
possession  of  the  land,  and  occupied  it  in  their  own  right, 
and  with  the  knowledge  of  complainants,  for  seven  or  more 
years,  before  the  present  bill  was  filed ;  fifth,  that  Mrs.  Wil- 
son not  only  made  no  defense  to  the  suit,  but  actually  bar- 
gained away  her  right  to  make  defense,  and,  after  the  end  of 
the  suit,  and  sale  of  the  land  under  the  decree,  she  accepted 
a  conveyance  from  Dunklin,  who  thereby  consummated  and 
performed  the  agreement  by  which  Gafford  had  purchased 
off  her  right  of  defense.  We  do  not  think  the  proof  in  this 
case  is  sufficient  to  overturn  the  presumption  in  favor  of  the 
correctness  of  the  coroner's  return.  To  allow  it  to  do  so, 
would  be  to  accord  too  little  solemnity  to  judgments  and 
decrees  of  the  courts  of  the  countr}-.  It  is  the  interest  of 
the  commonwealth  that  there  be  an  end  of  litigation  ;  and 
when  judgment  has  been  pronounced  which  is  not  reversed 
on  error,  a  re-trial  should  not  be  had  for  light  or  trivial 
causes,  no  matter  how  unjust   the  result  may  be  shown  to 
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have  been,  unless  it  can  be  shown  that  the  court  pronounc- 
ing the  judgment  was  without  jurisdiction,  either  of  the  sub- 
ject-matter, or  the  person. — Hunt  v.  Ellison,  32  Ala.  173 ; 
Fettus  V.  McClannahan,  52  Ala.  55. 

But  there  is  another  principle  that  is  fatal  to  the  present 
case,  even  if  the  children  and  heirs  of  Mr.  Wilson  are  not 
concluded  by  the  decree.  Mrs.  Wilson  is  co-complainant 
with  them.  As  to  her,  there  is  overwhelming  proof  that  she 
had  full  knowledge  of  the  defense,  and  of  the  pendency  of 
the  suit,  and  that  she  bargained  away  her  right  to  make 
defense.  When  co-complainants  claim  under  the  same  right 
and  title,  and  the  record  shows  that  one  or  more  of  them  can 
not  recover,  this  is  fatal  to  the  whole  suit. — Schaffer  v.  Lav- 
retta,  57  Ala.  14. 

If  the  present  record  showed  that  the  heirs  are  entitled  to 
relief,  and  that  the  widow  is  alone  estopped  by  the  decree, 
we  would  reverse  and  remand  the  cause,  that  the  pleadings 
might  be  amended  by  striking  out  Mrs.  Wilson's  name  as  a 
complainant.  But,  coming  to  the  conclusion  that  the  denial 
of  service  of  process  by  the  coroner  is  not  sustained  by  the 
proof,  the  decree  rendered  in  the  Chancery  Court,  which 
this  bill  seeks  to  vacate,  is  as  binding  on  the  minor  heirs  as 
it  is  on  Mrs.  Wilson. —  Waring  v.  Leivis,  53  Ala.  615  ;  Fres- 
ton  V.  Dunn,  25  Ala.  507. 

To  the  suggestion  that,  by  collusion,  Gafford  and  Mrs. 
Wilson  made  a  fraudulent  agreement  that  the  latter  should 
not  defend,  and  thereby  may  have  concluded  Mrs.  Wilson, 
while  it  left  the  heirs,  then  minors,  free  to  complain  of  the 
fraud,  it  is,  perhaps,  a  sufficient  answer,  in  this  case,  to  refer 
to  the  principle  settled  in  Schaffei'  v.  Lavretta,  supra.  But, 
we  may  go  further  Belief,  on  that  ground,  could  only  be 
granted  against  Gafford,  and  those  claiming  under  him 
chargeable  with  knowledge  of  his  fraud.  Dunklin,  who 
holds  the  lands,  claims  that  he  is  a  bona  fide  purchaser  with- 
out notice  of  the  fraud,  and  without  notice  of  the  invalidity 
of  Gafford's  asserted  ownership  of  the  notes.  The  proof 
sustains  this  defense  on  his  part,  and  there  is  no  fact  or  cir- 
cumstance in  evidence,  tending  to  carry  such  notice  home  to 
him,  or  to  put  him  on  inquiry. — Freeman  on  Judgments, 
§§  509,  510.  However  the  question  of  Gafford's  liability  to 
Wilson's  estate  may  stand — upon  which  we  express  no  opin- 
ion— we  feel  bound  to  hold  that,  in  any  aspect  of  the  case, 
none  of  the  complainants  show  a  right  of  recovery  against 
Dunklin. 

The  decree  of  the  chancellor  is  reversed,  and  this  court, 
proceeding  to  render  the  decree  which  the  chancellor  should 
have  rendered,  doth  order  and  decree,  that  the  bill  be  dis- 
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missed  at  the  costs  of  the  adult  complainants  in  the  court 
below,  and  in  this  court.  This  decree  to  take  effect  as  of 
June  20th,  1877,  when  the  cause  was  submitted. 


Beebe  v.  Robinson. 

Statutory  Proceeding  to  compel  delivery  of  Official  Books,  Pa- 
pers, etc.,  to  Successor  in  Office. 

1.  Tax-coUedor's  term  of  office,  as  affected  by  act  approved  Dec.  17, 1873. — Un- 
der the  provisions  of  the  act  approved  December  17,  1873,  entitled  "An  act 
relating  to  the  term  of  office  of  the  several  tax-collectors"  (Sess.  Acts  1873-4, 
p.  36),  the  term  of  office  of  the  several  collectors  then  in  office  was  extended 
nntil  the  second  Monday  in  April,  1875,  with  a  proviso  requiring  the  execution 
of  a  new  bond  ;  and  the  collectors  who  were  elected  at  the  general  election  in 
November,  1874,  could  not  enter  on  the  active  discharge  of  their  duties  until 
that  day. 

2.  Summary  remedy  to  compel  delivery  of  official  hooks,  papers,  etc.;  who  may 
assert. — The  summary  remedy  to  compel  the  delivery  of  books,  papers,  etc., 
unlawfully  withheld  by  a  person  whose  term  of  office  has  expired,  is  given  only 
to  the  "qualified  successor"  in  the  office  (Code,  §§206-12);  and  when  the 
petition  is  filed  by  a  person  who  has  been  declared  entitled  to  the  office  after 
a  protracted  contest,  but  whose  term  of  office  will  expire  on  the  earliest  day  at 
which  the  petition  can  be  brought  to  a  hearing,  and  the  person  by  whom  the 
office,  with  the  books,  papers,  etc.,  has  been  unlawfully  withheld,  has  been 
elected  for  the  succeeding  term,  the  petitioner  is  not  entitled  to  the  relief 
prayed. 

Appeal  from  the  Probate  Court  of  Montgomery. 

Heard  before  the  Hon.  C.  W.  Buckley. 

This  was  a  summary  proceeding,  commenced  by  petition 
filed  on  the  7th  April,  1875,  by  Eugene  Beebe,  against 
Patrick  Bobinson,  to  compel  the  delivery  of  the  books  and 
papers  pertaining  to  the  office  of  tax-collector  of  Montgomery 
county.  Beebe  claimed  the  office  by  virtue  of  an  appoint- 
ment which  he  had  received  in  August,  1874,  and  the  decision 
of  this  court  in  his  favor,  in  a  statutory  contest  with  said 
Bobinson,  as  shown  by  the  report  of  the  case — Beebe  v.  Bob- 
inson, 52  Ala.  66.  Bobinson  was  elected  to  the  office  at  the 
general  election  in  November,  1871,  and  again  in  November, 
1871.  The  decision  of  this  court  renders  it  unnecessary  to 
state  the  facts,  or  to  give  the  arguments  of  counsel  on  the 
points  argued  at  the  bar.  The  probate  judge  dismissed  the 
petition,  and  his  judgment  is  now  assigned  as  error. 

Elmore  &  Gunter,  for  the  appellant. 
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Bice,  Jones  &  Wiley,  contra. 

STONE,  J. — The  present  case  originated  in  a  petition  by 
appellant,  filed  April  7th,  1875,  and  addressed  to  the  judge 
of  probate  of  Montgomery  county.  Its  object  was  to  com- 
pel the  appellee  to  deliver  to  petitioner  books  belonging  to 
the  office  of  tax-collector  of  Montgomery  county,  alleged  to 
have  been  withheld  after  demand  made.  The  proceeding 
is  purely  statutory,  under  article  6,  chap.  1,  title  5,  part  1  of 
the  Code,  commencing  in  the  Code  of  1876  with  section  206 
{193).  The  remedy  afforded  by  this  article  of  the  Code  is  to 
the  "  qualified  successor  "  of  the  officer  charged  with  with- 
holding the  books.  A  very  ingenious  and  well-framed  argu- 
ment has  been  presented  in  behalf  of  appellant,  claiming 
that  the  relief  prayed  for  should  have  been  granted.  We 
infer,  from  the  decree  of  the  probate  judge,  found  in  the 
record,  that  several  grounds  of  defense  were  relied  on.  We 
shall  content  ourselves  with  noticing  but  one.  Beebe  was 
appointed  tax-collector  in  1874,  to  fill  a  vacancy  in  the 
office,  caused  by  Robinson's  failure  to  execute  an  additional 
bond,  as  required  pursuant  to  the  report  of  the  grand  jury, 
that  his  official  bond  was  insufficient.  Beebe  failed  to  obtain 
possession  of  the  office,  in  consequence  of  proceedings  insti- 
tuted by  Robinson ;  but  those  proceedings  were  unauthor- 
ized by  law,  and  at  the  January  term,  1875,  of  this  court,  the 
proceedings  were  dismissed  ;  and  this  court  decided  that, 
from  and  after  his  appointment  and  qualification,  Beebe  be- 
came and  was  the  rightful  tax-collector  of  Montgomery 
county. — Beebe  v.  Rohinso7i,  52  Ala.  66.  This  decision  was 
pronounced  after  the  termination  of  the  regular  three  years 
term  of  office,  to  which  Robinson  had  been  elected  in  No- 
vember, 1871. 

It  is  claimed  for  Beebe  that  he  was  entitled  to  the  office, 
and  to  its  emoluments,  during  the  extended  term,  for  which 
the  act  "relating  to  the  term  of  office  of  the  several  tax-col- 
lectors of  this  State,"  makes  provision.  That  act  was  ap- 
proved December  17,  1873.— Pamph.  Acts,  36.  Its  provis- 
ions are,  "Tiiat  the  several  tax-collectors  in  this  State,  who 
shall  be  elected  on  the  first  Tuesday  after  the  first  Monday 
in  November,  A.  D.  1874,  and  every  three  years  thereafter, 
shall  severally  enter  upon  the  discharge  of  their  official  du- 
ties on  the  second  Monday  in  April  next  succeeding  their 
election."  The  second  section  of  the  act  provides,  "That  the 
term  of  office  of  the  several  tax-collectors  of  this  State  now 
in  office,  snail  continue  until  the  second  Monday  in  April, 
1875,"  with  a  proviso  not  necessary  to  be  here  noticed. 
Construing  the  two  expressions  together,  we  have  no  hesita- 
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tion  in  declaring,  that  the  legislative  intent  was  that  the 
tax-collectors  then  in  office  sliOuld  continue  in  office  during 
all  the  time  that  would  elapse  before  and  up  to  the  second 
Monday  in  April,  1875,  and  that  the  active  duties  of  those 
who  should  be  elected  in  November,  1874,  would  commence 
on  the  second  Monday  in  April  next  ensuing.  We  come  to 
this  conclusion,  because  the  duties  of  the  successor  were  to 
commence  on  the  second  Monday  in  April.  On  that  day,  if 
he  had  previously  qualified,  he  was  authorized  to  perform  of- 
ficial duties;  and  being  so  authorized,  it  follows  that  no 
other  person  could  lawfully  perform  similar  duties  ;  for  there 
could  not  be  two  tax-collectors  in  office  dejure,  at  one  and 
the  same  time,  in  one  and  the  same  county.  The  right  of 
the  one  is  incompatible  with  the  right  of  the  other,  and  dis- 
proves its  existence. 

We  have  said  the  petition  in  this  case  was  filed  on  the  7th 
day  of  April,  1875.  On  that  day,  the  judge  of  probate  took 
jurisdiction,  and  made  the  appropriate  orders.  He  also 
issued  a  notice  to  Robinson  on  that  day,  which  was  served 
on  him  on  the  8th.  He  had,  in  his  order,  set  the  12th  April 
for  the  hearing — precisely  five  days  after  the  petition  was 
filed.  Robinson  then  had  four  days'  notice,  which  was  cer- 
tainly little  time  enough.  The  12th  day  of  April  was  Mon- 
day ;  and  if  the  judge  of  probate  had  sought  to  speed  the 
trial  by  shortening  the  time,  he  would  necessarily  have  placed 
the  hearing  on  Saturday,  the  10th,  which  would  have  left  to 
Robinson  only  two  days'  notice.  When  the  case  came  up  for 
trial,  it  was  Robinson's  privilege  to  show  cause  why  he 
should  not  be  compelled  to  deliver  the  books. — Code,  §  207. 
Two  days  could  scarcely  be  called  reasonable  notice  of  a 
proceeding  as  important  as  this  was.  We  think  the  probate 
judge  set  the  trial  at  as  early  a  day  as  he  should  have  done. 
The  12th  day  of  April,  1875,  was  the  second  Monday  of  that 
month.  No  matter  how  clear  Beebe's  right  may  have  been 
to  hold  the  office  during  the  extended  term,  that  right  had 
ceased  to  exist  when  the  cause  was  taken  up  for  trial,  on  the 
12th.  If  the  books  were  then  wrongfully  held  by  Robinson, 
they  were  wrongfully  withheld  from  the  successor  elected  in 
November,  1874,  not  from  Beebe,  To  entitle  the  latter  to  a 
judgment  ordering  the  books  to  be  delivered  to  him,  it  was 
incumbent  on  him  to  show  he  had  a  legal,  subsisting  right 
to  their  custody  at  that  time. 

What  we  have  said  above,  renders  a  decision  of  all  other 
questions  unnecessary. 

The  judgment  is  affirmed. 
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BiU  in  Equity  by  Judgment  Creditor,  against  Heirs  and  Devi- 
sees of  Deceased  Debtor. 

1.  Decedent's  estate ;  subjecting  lands,  in  equity,  to  payment  of  debts. — A  court 
of  equity  has  not  original,  inherent  jarisdiction  to  decree  a  sale  of  lauds, 
whether  descended  or  devised,  for  the  payment  of  the  debts  ot  the  deceased 
owner. 

2.  Liability  of  lands,  at  common  law,  to  debts  of  deceased  owner.  —At  common 
law,  lands  descended  were  not  assets,  and  were  only  liable  for  debts  due  by 
specialty,  which  bound  the  heir  ;  and  lands  devised  could  not  be  reached,  un- 
less they  were  charged  by  the  testator  with  the  payment  of  debts. 

3.  ,Sa?n€,  under  statutes. — By  the  statutes  of  this  State  (Code,  §§2429-31),  a 
decedent's  entire  estate,  real  and  personal,  saving  the  constitutional  and  stat- 
utory exemptions,  is  charged  with  the  payment  of  his  debts  ;  and  all  debts, 
without  regard  to  their  character,  except  the  preferred  debts  for  funeral  ex- 
penses, etc.,  stand  upon  an  equality  :  no  preference  can  be  made  or  given  by 
the  personal  representative,  nor  can  any  creditor  acquire  a  preference  or  pri- 
ority by  diligence. 

4.  Wlien  creditor  may  come  into  equity,  to  subject  lands  descended  or  devised; 
and  form  of  bill. — When  a  creditor  tiles  a  bill  in  equity,  to  reach  and  subject 
the  lands  of  his  deceased  debtor  to  the  satisfaction  of  his  debt,  he  must  have 
established  it  by  a  judgment  at  law,  and  exhausted  his  legal  remedies;  must 
aver  and  prove  a  want  of  personal  assets,  and  the  insolvency  of  the  personal 
representative  and  his  sureties;  and  must  sue  on  behalf  of  himself  and  all  other 
creditors. 

5.  Defenses  to  such  suit. — The  heirs  or  devisees,  as  defendants  to  such  cred- 
itors' bill,  may  make  any  defense  against  the  alleged  debts  which  the  decedent, 
if  living,  might  have  made,  or  which  would  have  been  available  to  the  person- 
al representative  in  an  action  at  law ;  and  may  also  set  up  defenses  which  the 
personal  representative  has,  by  his  own  acts  or  laches,  precluded  himself  from 
making. 

6.  judgment  against  personal  representative;  effect  as  against  heir  or  devisee.  — 
There  is  no  privity  between  the  personal  representative  and  the  heir  or  devi- 
see; a  judgment  against  the  former  is  not  binding  on  the  latter,  nor  even  evi." 
dence,  as  against  him,  of  any  other  fact  than  its  rendition,  of  which  it  is 
evidence  against  all  the  world. 

7.  Statute  of  limitations,  as  defense  to  suit  against  personal  representative, 
heir  or  devisee. — An  executor  or  administrator  is  not  bound  to  plead  the  statute 
of  limitations,  in  d«fense  of  an  action  founded  on  a  debt  of  his  testator  or 
intestate; and  he  may,  as  to  himself,  prevent  the  bar  of  the  statute  from  attach- 
ing, or  remove  it  after  it  has  attached,  by  an  express  promise ;  but  such  prom- 
ise on  his  part,  or  failure  to  plead  the  statute,  can  not  prejudice  the  rights  of 
the  heir  or  devisee,  nor  charge  the  land  with  the  payment  of  the  debt. 

8.  tSfime. — If  an  action  is  commenced  against  the  personal  representative 
before  the  bar  of  the  statute  of  limitations  is  complete,  the  operation  of  the 
statute  is  thereby  arrested,  and  the  .original  debt  becomes  merged  in  the 
judgment;  but,  when  the  judgment  was  rendered  after  the  completion  of  the 
statutory  bar,  and  the  time  when  the  action  was  commenced  is  not  shown  by 
the  creditor,  the  court  will  not  indulge  in  any  presumption  or  intendment  as 
to  that  time,  in  order  to  prevent  the  bar  of  the  statute  as  in  favor  of  the  heir 
or  devisee. 

9.  Mortgagee's  remedies  after  default. — After  default  in  the  payment  of  the 
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secured  debt,  a  mortgagee  has  several  distinct  remedies  which  he  may  pursue, 
and  there  are  defenses  peculiar  to  each  of  these  remedies:  if  he  brings  an 
action  at  law  on  the  note  or  debt,  the  statute  of  limitations  of  six  years  is  a 
bar,  although  the  mortgage  is  under  seal,  and  the  right  of  foreclosure  would 
not  be  barred  until  after  the  lapse  of  twenty  years. 

10.  Partial  payment,  as  preventing  or  removing  statutory  bur. — A  partial  pay- 
ment, before  the  statutory  bar  is  complete,  or  an  unconditional  promise  in 
writing,  signed  by  the  party  to  be  charged  thereby,  is  necessary  to  prevent  the 
operation  of  the  statute  of  limitations  (Code,  §  3240)  ;and  a  bill  of  exchange,  for 
the  entire  amount  of  the  debt,  can  not  operate  as  a  partial  payment,  nor  pre- 
vent or  remove  the  bar. 

11.  Amendment  of  hill;  what  allowable. — Under  a  bill  filed  by  a  creditor  in 
behalf  of  himself  and  all  other  creditors  of  the  deceased  debtor,  the  com- 
plainant can  not,  by  an  amended  bill,  ask  the  foreclosure  of  a  mortgage  given 
to  secure  his  individual  debt. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  1st  Septem- 
ber, 1873,  by  George  S.  Scott,  as  a  creditor  of  Robert  J. 
Ware,  deceased,  on  behalf  of  himself  and  all  other  creditors 
who  might  come  in  and  make  themselves  parties,  against 
Eobert  Y.  Ware,  as  executor,  and  individually  as  one  of  the 
devisees  under  the  will  of  the  said  Robert  J.  Ware,  and  the 
several  other  devisees ;  and  sought  to  subject,  to  the  pay- 
ment of  the  complainants'  debts  against  said  testator,  the 
lands  devised  by  him  to  the  several  defendants.  The  mate- 
rial facts  were  thus  stated  in  the  opinion  of  the  court : 

"  Beickell,  C.  J. — The  original  bill  was  filed  by  the  appel- 
lant, as  a  creditor  of  the  testator,  alleging  the  existence  of 
other  debts,  and  is  on  behalf  of  himself  and  all  other  cred- 
itors who  may  come  in  and  make  themselves  parties,  seeking 
to  subject  lands  devised.  The  first  amendment  is  the  intro- 
duction of  an  additional  allegation,  showing  that  the  testator 
died  seized  of  certain  lands  which  were  not  devised,  but  not 
of  sufficient  value  to  satisfy  the  unpaid  debts,  and  which,  of 
course,  were  primarily  liable  to  the  payment  of  debts.  It  is 
averred  that  the  debt  due  to  the  appellant  was  evidenced  by 
the  promissory  note  of  the  testator,  of  date  December  5th, 
1859,  for  the  sum  of  $17,223.53,  payable  to  Charles  T.  Pol- 
lard, three  years  after  date,  with  interest  from  date  ;  which 
Pollard  had  transferred  to  appellant.  On  this  note,  on  the 
26th  day  of  September,  1872,  the  appellant  recovered  judg- 
ment against  the  executor,  in  the  Circuit  Court  of  Elmore ; 
on  which  execution  had  issued,  and  been  returned  No  prop- 
erty found.  The  insolvency  of  the  executor  is  averred,  and 
the  fact  that  ho  was  relieved  by  the  will  of  the  testator  from 
giving  bond  and  security.  There  is,  also,  an  averment, 
which  the  parties  seem  to  have  accepted  as  sufficient,  of  a 
want  of  personal  assets  to  satisfy  debts. 


176 


SUPKEME  COURT 


[Dec.  Term, 


[Scott  V.  Ware.] 

"A  second  amended  bill  was  filed,  alleging  that  the  testator 
had  executed  a  mortgage  upon  certain  lands,  to  secure  the 
payment  of  the  debt  owing  Pollard,  and  assigned  to  appel- 
lant. The  insufficiency  of  the  mortgaged  premises  to  pay 
the  debt  is  averred,  and  a  decree  of  foreclosure  and  sale  is 
prayed ;  and  that  on  the  distribution  to  the  creditors,  the 
appellant  may  receive  the  proceeds  of  the  sale  of  the  mort- 
gaged premises,  and  after  that  may  share  ratably  with  the 
other  creditors.  The  third  amended  bill  avers,  that  within 
six  years  after  the  last  payment  made  by  the  testator,  three 
of  the  devisees,  Robert  Y.  Ware,  A.  A.  Ware,  and  Thomas  J. 
Molton,  induced  the  appellant  to  purchase  the  said  debt  from 
Pollard,  and  waived  the  statute  of  limitations,  so  far  as  it 
had  then  run,  and  made  a  partial  payment  thereon,  and 
agreed  and  promised  in  writing,  unconditionally,  to  pay  and 
guarantee  the  payment  of  said  debt ;  and  for  the  purposes 
of  said  guaranty  and  partial  payment,  and  as  collateral  for 
said  debt,  gave  their  obligations  in  the  shape  of  certain  bills 
of  exchange,  copies  of  which  are  exhibited.  These  bills  are 
drawn  by  Robert  Y.  Ware,  for  the  payment  of  nine  thousand 
dollars  each,  to  the  order  of  Thomas  J.  Molton,  or  Asenath 
A.  Ware,  and  indorsed  by  Molton  ;  one  payable  November 
Ist,  1871 ;  the  other,  December  1st,  1871 ;  and  not  being 
paid  at  maturity,  were  protested,  of  which  notice  was  given. 
It  is  further  averred,  that  the  debt  is  evidenced  by  the  mort- 
gage, which  is  under  seal,  and  the  present  suit  was  brought 
within  ten  years  after  the  last  payment  made  ;  but  the  time 
of  such  payment  is  not  stated. 

"The  testator  died  on  the  first  day  of  November,  1867. 
When  his  will  was  admitted  to  probate  and  letters  testament- 
ary granted,  is  not  stated  ;  the  averment  being  that  it  was 
shfyrtly  after  the  death  of  the  testator.  The  original  bill  was 
filed  on  the  first  day  of  September,  1873.  Demurrers  were 
interposed,  the  substance  of  which  is,  that  the  lands  devised 
or  descended  are  not  subject  to  the  payment  of  the  debt, 
because  it  was  barred  by  the  statute  of  limitations  of  six 
years." 

W.  A.  GuNTER,  for  appellant. — 1.  The  statute  of  limitations 
of  six  years,  set  up  as  a  defense  to  the  bill  by  the  devisees, 
is  the  principal  question  in  the  case.  As  the  debt  matured 
during  the  late  war,  the  statute  of  limitations  did  not  com- 
mence to  run  until  the  2lst  September,  1865. — Harrison  v] 
Heflin,  54  Ala.  552.  The  statutory  bar  would,  then,  have 
been  completed  on  the  21st  September,  1871,  but  for  the 
death  of  the  debtor,  Robert  J.  Ware,  on  the  1st  November, 
1867 ;  and  the  effect  of  his  death,  on  the  operation  of  the 
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statute,  is  the  material  matter  of  controversy.  For  the  ap- 
pellant it  is  contended,  that  a  suit  against  the  heir,  on  the 
debt  of  the  ancestor,  is  forbidden  for  at  least  two  years  and 
a  half,  and  is  never  necessary  unless  the  personal  representa- 
tive has  been  false  to  his  trust.  By  express  statutory  pro- 
vision, all  periods  of  injunction  and  statutory  prohibitions 
must  be  deducted,  in  the  computation  of  time  under  the 
statute  of  limitations  (Code,  §  3247) ;  and  the  rules  of  the 
common  law,  without  the  aid  of  any  statute,  required  such 
deduction. — Posey  d:  Coffee  v.  Decatur  Bank,  12  Ala.  802 ; 
Hawpt  V.  Shields,  3  Porter,  247  ;  Hutchinson  v.  Tolls,  2  Porter, 
44 ;  Doicdell  v.  Webber,  2  Sm.  <fe  Mar.  452.  On  the  same  prin- 
ciple, when  there  is  no  one  capable  of  suing,  the  period  of 
this  disability  is  deducted. —  WyoWs  Adrrir  v.  Ramho,  29 
Ala.  510 ;  Laiuson  v.  Lay,  24  Ala.  187 ;  Hopper  v.  Steele,  18 
Ala.  828  ;  Johnson  v.  Wren,  3  Stew.  172.  The  reason  of  the 
statute  is  founded  on  the  supposition  of  a  right  to  sue,  and 
the  neglect  of  that  right. — 2  Parsons  on  Contracts,  61,  90. 
If,  then,  there  is  a  statutory  prohibition  of  suit  against  the 
heir,  that  period  must  be  deducted  when  the  heir  pleads  the 
statute. 

At  common  law,  only  creditors  by  specialty  could  sue  the 
heir,  and  they  might  sue  him  immediately  upon  the  death 
of  the  ancestor. — Chitty  on  Contracts,  7 ;  3  Bacon's  Abr.  616, 
625  ;  Toller  on  Executors,  225,  327.  At  common  law,  too, 
the  executor  might  give  a  preference,  or  a  creditor  might  by 
diligence  acquire  a  preference  over  other  creditors  of  the 
same  class,  although  the  estate  was  insolvent.  But  our 
statutes  abolish  the  distinction  between  specialty  debts  and 
simple-contract  debts,  subject  the  land  to  the  payment  of  all 
debts  equally,  and  require  suit  against  the  personal  repre- 
sentative. The  several  statutory  provisions,  in  reference  to 
the  administration  of  the  estates  of  deceased  persons,  are  a 
revision  of  the  whole  subject,  and  entirely  supersede  the 
common  law. — Ikelheimer  v.  Chapman,  32  Ala.  683  ;  Carring- 
ton  V.  Manning,  13  Ala.  611 ;  Lemay  v.  Walker,  62  Ala.  39. 
Though  the  legal  title  to  the  lands  still  descends  to  the  heir, 
they  are  charged  by  the  statute  with  the  payment  of  debts; 
and  the  personal  representative  may  claim  and  sell  them  for 
that  purpose,  after  exhausting  the  personal  property.  The 
executor  or  administrator  can  not  be  sued  for  six  months 
after  the  grant  of  his  letters,  and  no  judgment  can  be  ren- 
dered against  him  until  the  lapse  of  eighteen  months  from 
his  qualification  ;  and  at  the  expiration  of  that  time,  if  the 
estate  has  been  reported  insolvent,  pending  suits  must  await 
the  decision  of  the  Probate  Court  on  the  question  of  insol- 
vency, and  subsequent  payment  through  its  instrumentality. 
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These  statutory  provisions  contemplate  a  ratable  distribu- 
tion of  the  assets  among  all  the  creditors,  forbid  any  race  of  ' 
diligence  between  them,  and  take  away  all  riglit  of  suit 
against  the  heir  in  the  first  instance. —  Curringtonv.  Manninq, 
V6  Ala.  Qll;  Anderson  v.  McGoioan,  42  Ala.  286.  Without 
statutory  authority,  a  scire  facias  does  not  lie  against  the 
heir,  on  a  judgment  against  the  executor  or  administrator, 
to  have  execution  of  the  lands  [Bell  v.  Robinson,  1  Stew.  193 ; 
Fitzpatrick  v.  Edgar,  5  Ala.  439);  and  the  statute  giving  this 
remedy  was  left  out  of  the  Code  of  1852,  and  has  never  been 
re-enacted.  If  the  executor  or  administrator  has  not  sold 
the  lands  for  the  payment  of  debts,  or  has  been  otherwise 
faithless  to  his  trust,  the  creditor  may  still  follow  the  assets, 
and  subject  them  to  his  debt  by  bill  in  equity  ;  and  he  can 
not  commence  such  a  suit,  until  he  has  exhausted  his  legal 
remedies. — Fhuris  v.  Leachman,  20  Ala.  662. 

The  only  possible  suit,  then,  which  a  creditor  can  main- 
tain against  the  heir  or  devisee,  to  subject  the  lands  to  the 
payment  of  his  debt,  is  founded  on  a  breach  of  trust  and 
duty  by  the  executor  or  administrator,  and  requires  an  aver- 
ment that  he  has  been  sued  to  insolvency.  In  the  action  on 
the  debt,  the  creditor  could  not  obtain  judgment  against  the 
personal  representative  until  the  expiration  of  eighteen 
months  from  the  grant  of  letters  ;  to  which  must  be  added 
six  months  for  the  issue  and  return  of  an  execution  de  bonis 
testatoris,  or  intestatis,  and  a  like  period  for  an  execution  de 
bonis  propriis ;  thus  making  two  years  and  a  half,  from  the 
grant  of  administration,  as  the  least  time  within  which  a 
creditor,  by  the  greatest  diligence,  and  under  the  most  for- 
tunate circumstances,  can  be  in  a  situation  to  sue  the  heir 
or  devisee.  This  is  the  result  and  effect  of  the  statutory 
provisions,  which  repeal,  by  necessary  implication,  the  com- 
mon-law right  of  action  against  the  heir,  and  is  tantamount 
to  an  express  statutory  prohibition  ;  and  this  period  must, 
therefore,  under  the  authorities  above  cited,  be  deducted  in 
the  computation  of  time,  when  the  heir  pleads  the  statute. 
In  litigated  cases,  when  either  the  creditor  or  the  personal 
representative  is  met  by  difficulties,  this  period  may  be 
greatly  extended,  and  the  latter  may  be  compelled,  in  order 
to  protect  himself  from  personal  lialaility,  to  report  the  estate 
insolvent,  when  he  does  not  believe  it  is,  or  to  sell  the  lands 
under  a  power  of  sale,  when  he  does  not  think  the  exercise 
of  the  power  necessary.  This  complication  can  only  be 
avoided  by  deducting  from  the  statutory  bar,  when  set  up  by 
the  heir  or  devisee,  the  period  of  any  honest  litigation  in 
their  behalf  by  the  personal  representative,  who  is  their 
trustee ;  and  this  is  necessary  for  the  protection  of  the  credi- 
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tor,  as  well  as  of  the  trustee,  heir,  and  devisee.  In  New 
York,  heirs  are  exempt  from  suit  by  creditors,  for  three 
years  after  the  qualification  of  the  executor  or  administra- 
tor ;  and  during  this  period,  it  is  held,  the  statute  does  not 
run  in  favor  of  the  heirs. —  Wood  v.  Wood,  26  Barb.  356  ; 
Van  Wezel  v.  Wyckqf,  3  Sandf.  Ch.  528.  It  is  a  general  rule, 
that  although  the  statute  may  have  commenced  to  run,  yet, 
when  a  disability  arises  by  mere  operation  of  law,  prohibit- 
ing a  legal  remedy,  the  running  of  the  statute  is  necessarily 
suspended  until  the  disability  is  removed. — Moses  v.  Jones,  2 
N.  &  McC.  259  ;  Planters'  Bank  v.  Bank  of  Alexandria,  10 
Gill  &  J.  346 ;  Doioddl  v.  Webber,  2  Sm.  &  M.  452 ;  Posey  dt 
Coffee  V.  Decatur  Bank,  12  Ala.  802. 

2.  As  to  one-half  of  the  realty — that  is,  the  portions  devised 
to  E.  Y.  Ware  and  Mrs.  A.  A.  Ware,  the  executor  and  the 
widow — tbe  statute  was  waived  by  partial  payments  made 
by  them  on  tbe  complainant's  debt  before  it  was  barred,  and 
by  their  unconditional  promise  in  writing  to  pay  it.  The  bill 
shows  that,  in  April,  1871,  these  two  devisees  induced  the 
complainant  to  buy  the  debt  from  Pollard,  and,  as  induce- 
ment thereto,  gave  him  their  two  bills  of  exchange  for  the 
full  amount  of  the  debt,  and  as  collateral  thereto ;  that  these 
bills  were  protested  for  non-payment,  were  still  unpaid,  and 
were  tendered  by  the  complainant  for  cancellation.  At  com- 
mon law,  a  partial  payment,  before  the  bar  was  complete, 
obliterated  the  time  past,  and  was  evidence  of  a  continuing 
contract. — Taylor  v.  Perry,  4%  Ala..  ^4:1 ;  Turney  v.  BodiveU, 
3  E.  &  B.  136.  This  rule  is  not  disturbed  by  the  statute. — 
Code,  §  3240.  The  delivery  of  a  negotiable  security,  for  and 
on  account  of  a  debt,  is  a  partial  payment  under  the  statute, 
although  such  security  turn  out  worthless. — Smith  v.  Ryan, 
66  N.  Y.  352  ;  Irving  v.  Veitch,  3  Mees.  &  W.  90  ;  Turney  v. 
Dodivell,  3  E.  &  B.  136.  As  to  these  two  devisees,  then,  the 
bar  of  the  statute  is  effectually  avoided.  Their  right  to  waive 
the  statute,  so  far  as  their  own  rights  are  affected,  is  as  clear 
as  their  right  to  waive  any  other  personal  defense  ;  and  any 
personal  defense  may  be  waived. — Holmans  Heirs  v.  Bank 
of  Norfolk,  12  Ala.  424  ;  Loivther  v.  ChappeU,  8  Ala.  353.  The 
suit  is,  of  course,  on  the  original  debt,  and  not  on  the  collat- 
eral ;  and  although  the  latter  may  be  worthless,  or  may  now 
be  barred,  that  does  not  avoid  its  effect  in  removing  the  bar 
as  to  the  original  debt. 

3.  As  against  Robert  Y.  Ware  individually,  as  one  of  the 
devisees,  the  judgment  against  him  as  executor  is  conclusive  ; 
and  neither  he,  nor  any  one  else  for  him,  can  afterwards  set 
up  the  statute  of  limitations. — Boykin  v.  Cook,  61  Ala.  476. 

4.  As  to  tbe  lands  devised  to  Mrs.  Molton,  the  complain- 
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ant  held  a  mortgage  executed  by  the  testator,  which  he  asked 
to  have  foreclosed  ;  and  the  statute  of  limitations  was  no  bar 
to  this  feature  of  the  bill.  If  the  foreclosure  of  the  mortgage 
could  not  properly  be  asked  under  a  creditor's  bill,  such  as 
this,  this  would  only  make  the  bill  multifarious,  and  there 
was  no  demurrer  for  multifariousness.  If  such  demurrer  had 
been  interposed,  and  sustained,  the  complainant  would 
have  been  allowed  to  amend  by  striking  out  the  objection- 
able part. — Marriott  d'  Bardesty  v.  Givens,  8  Ala.  694.  But 
such  an  objection  could  not  have  been  sustained  ;  since  it  is 
well  settled  that  a  mortgagee  may  file  a  creditor's  bill,  and 
claim  a  preference  as  to  the  mortgaged  property. — Story's 
Eq.  PI.  §§  101,  158  ;  Galveston  li.  R.  v.  Cowdrey,  11  Wallace, 
478  ;  Greemvood  v.  Frith,  2  Hare,  241 ;  2  T.  &  Coll.  405  ;  3  Y. 
&  Coll.  597,  610;  Aldrich  v.  JVestbrook,  5  Beavan,  188.  This 
is  the  ordinary  practice,  and  it  would  be  strange  if  it  were 
not  allowed.  It  avoids  a  multiplicity  of  suits,  and  no  one 
can  be  iojured  by  it.  If  a  creditor  came  in  under  such  a 
bill,  having  a  mortgage,  or  other  separate  security,  he  would 
be  compelled  to  exhaust  it  before  participating  with  the 
general  creditors  ;  and  when  he  is  the  complainant  in  the 
bill,  he  should  be  allowed  to  obtain  all  necessary  relief  in 
one  suit.  See,  also,  Booth  v.  Stamper,  10  Geo.  109 ;  Holman 
V.  Bank  of  Norfolk,  12  Ala.  409-10 ;  Clarkson  v.  DePeyster,  3 
Paige,  320 ;  Broiun  v.  Bates,  10  Ala.  432  ;  Story's  Equity, 
§  549,  note  4.  That  the  mortgage  was  set  up  in  an  amended 
bill,  is  no  objection  to  a  foreclosure.  The  amendment  had 
relation  to  the  filing  of  the  original  bill ;  and  it  ought  to 
have  been  allowed,  under  the  statute  (Code,  §  3790),  unless 
it  was  a  radical  departure  from  the  original  bill. — King  v. 
Avery f  37  Ala.  169  ;  Blackioell  v.  Blackwell,  33  Ala.  62. 

Bragg  &  Thorington,  Clopton,  Herbert  &  Chambers,  and 
Bice  &  Wiley,  contra. — 1.  The  statute  of  limitations  of  six 
years  is  a  complete  defense  to  the  bill  as  amended. — Steele's 
Creditors  v.  Steele's  Adm'r,  at  the  present  term ;  Gil-pin  v. 
Plummer,  2  Cranch,  C.  C.  54 ;  King  v.  Avery,  37  Ala.  169 ; 
Lee  V.  Leachman,  22  Ala.  452 ;  Iveys  AdmW  v.  Owens,  28  Ala. 
641 ;  Manley  v.  Turnipseed,  37  Ala.  531 ;  Code,  §§  3240,  3243, 
3247-8,  3250.  The  statute  itself  specifies  the  exceptions  to  it, 
and  the  courts  can  not  engraft  other  exceptions  on  it. 

2.  The  appellant  seeks  to  maintain  his  bill,  by  asking  the 
foreclosure  of  a  mortgage  on  the  lands  ;  and  yet  argues  that 
he  was  prohibited  by  law  from  filing  his  bill,  for  at  least  two 
years  after  the  grant  of  administration.  The  two  positions 
are  antagonistic,  and  destroy  each  other.  The  administra- 
tion of  the  estate  did  not  prevent  the  filing  of  a  bill  to  fore- 
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close  the  mortgage,  nor  is  any  other  obstacle  alleged  ;  and 
such  a  suit,  if  commenced,  would  have  prevented  the  statute 
of  limitations  from  running  in  favor  of  those  devisees.  If 
such  a  bill  had  been  filed,  then,  at  the  instance  of  Molton 
and  wife,  by  cross  bill,  the  other  devisees  could  have  been 
brought  in,  and  made  to  contribute  to  the  payment  of  the 
debt ;  and  thus  the  statute  would  have  been  avoided  as  to 
all  of  them.  Moreover,  the  other  devisees  might  have  been 
made  defendants  to  such  a  bill,  even  without  a  cross  bill, 
under  an  averment  of  a  deficiency  of  personal  assets  and  the 
insolvency  of  the  executor. 

3.  The  averment  that  some  of  the  defendants  "waived  the 
statute  of  limitations,"  &c.,  does  not  set  forth  the  facts  con- 
stituting the  waiver,  nor  state  the  facts  necessary  to  show  a 
valid  waiver.  It  is  averred,  also,  that  the  bills  of  exchange 
were  given  as  "collateral"  only,  and  as  a  "guaranty"  of  the 
original  debt,  which  was  a  debt  of  Robert  J,  Ware,  deceased, 
and  not  of  the  parties  to  the  bills.  This  being  the  character 
of  the  bills,  they  were  void  under  the  statute  of  frauds. — Code, 
§  2121 ;  Rigby  v.  Norivood,  34  Ala.  129  ;  McQuaid  v.  Powers, 
46  Ala.  45.  Jieing  void,  they  could  not  create  or  impose  any 
legal  liability,  nor  even  be  evidence  of  anything.  It  is  not 
averred  that  they  were  given  or  received  as  a  payment,  but 
only  as  a  "partial  payment ;"  while  it  is  evident  that,  if  a  pay- 
ment at  all,  they  would  have  operated  a  total  payment.  The 
averment,  too,  that  the  bills  were  given  as  "collateral,"  and 
as  a  "guaranty'"  of  the  original  debt,  are  inconsistent  with 
the  idea  of  a  payment.  These  averments,  it  is  submitted, 
are  irreconcilably  repugnant,  and  neither  one  is  sufficient  to 
remove  or  prevent  the  bar  of  tlje  statute. — Authorities  above 
cited  ;  Angell  on  Lim,  §  272  ;  Thomason  v.  Cooper,  57  Ala.  560. 

4.  The  mortgage  was  an  entirely  new  cause  of  action,  and 
the  amended  bill  setting  it  up  was  a  radical  departure  from 
the  original  bill. —  Gain  v.  Gimon,  36  Ala.  173  ;  Penns  Execu- 
tor V.  tipence,  54  Ala.  35 ;  Story's  Eq.  PL  §  101,  and  authorities 
cited ;  Pitts  v.  Potoledge,  56  Ala.  147. 

BEICKELL,  C.  J. — [After  stating  the  facts  as  above] — 
Before  a  creditor  can  obtain  the  assistance  of  a  court  of 
equity,  to  subject  lands  descended,  or  lands  devised,  to  the 
satisfaction  of  his  demand,  he  must  have  established  his 
debt  by  a  judgment  at  law,  and  exhausted  his  legal  remedies ; 
and  there  must  be  averment  and  proof  of  a  want  of  personal 
assets,  and  of  the  insolvency  of  the  personal  representative, 
and  the  sureties  on  his  bond,  if  any  he  has  given. — Darring- 
ton  V.  Borland,  3  Port.  9 ;  Pike  v.  Searcy,  4  Port.  52 ;  Led- 
yard  v.  Johnston,  16  Ala.  548.     A  court  of  equity  ha-s,  not 
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original,  inherent  jurisdiction  to  decree  a  sale  of  lands 
descended — they  were  not  assets  at  common  law,  and  were 
liable  to  the  payment  of  no  other  than  debts  due  by  special- 
ty binding  the  heir.  Nor  had  it  jurisdiction  to  reach  lands 
devised,  unless  they  were  charged  by  the  testator  with  the 
payment  of  debts.  The  statutes  charge  the  entire  estate, 
real  and  personal,  of  a  deceased  person,  saving  the  consti- 
tutional and  statutory  exemptions,  with  the  payment  of 
debts,  making  no  distinction  between  (hem,  except  a  requi- 
sition that  the  personal  estate  must  be  first  applied.  Nor 
is  there  any  distinction  made  between  debts,  whether  simple 
contract,  specialty,  or  matter  of  record.  A  preference  is  to 
be  observed  in  tbe  order  of  payment,  founded  on  the  consid- 
eration, and  not  on  the  evidence  of  debt.  Funeral  expenses, 
expenses  of  last  sickness,  fees  and  expenses  of  administra- 
tion, taxes  on  the  estate,  and  wages  of  overseers  for  the  year 
of  the  death  of  the  intestate  or  testator,  are  "entitled  to  pay- 
ment in  the  order  named.  All  other  debts  stand  upon  an 
equality,  and  the  personal  representative  can  make  or  give 
no  preference  between  them  ;  nor  can  a  creditor,  by  any  dili- 
gence on  his  part,  acquire  a  preference  or  priority. 

A  creditor,  therefore,  proceeding  in  equity  to  subject  lands 
descended  or  devised,  must  sue  on  behalf  of  himself  and  all 
other  creditors.  It  seems  to  be  a  rule  in  the  English  Court 
of  Chancery,  that  a  single  creditor  may  maintain  a  bill  for 
the  payment  of  his  own  debt,  and  seek  a  discovery  of  assets 
for  that  purpose  only  ;  the  practice  being,  not  to  decree  a 
general  account,  but  an  account  of  the  personal  estate,  and 
of  the  particular  debt,  which  is  decreed  to  be  paid  in  the  due 
course  of  administration. — 1  Story's  Eq.  §  546 ;  1  Dan.  Ch. 
Pr.  236.  But,  if  an  administration  of  the  real  estate  is 
sought,  one  creditor  can  not  alone  sue ;  he  must  sue  on  be- 
half of  himself  and  all  other  creditors. — 1  Dan.  Ch.  Pr.  236. 
The  rule  first  stated  can  not  be  recognized  here,  where  cred- 
itors all  stand  on  an  equality,  and  the  one  can  not  acquire  a 
preference  over  others  ;  the  only  legal  right  or  equity  which 
he  can  claim  being  participation  in  the  assets,  real  and  per- 
sonal, in  common  with  others.  Its  recognition  would  lead 
to  a  multiplicity  of  suits,  and  would  embarrass  administra- 
tions. For,  if  one  creditor  could  maintain  a  suit  of  that 
kind,  another  could,  and  the  suits  might  be  as  numerous  as 
the  creditors  having  claims  of  an  amount  within  the  juris- 
diction of  the  court ;  costs  would  be  unnecessarily  and  vexa- 
tiously  increased,  consuming  the  assets ;  while  on  one  bill, 
to  which  all  creditors  may  make  themselves  parties,  and  of 
which  the  court  will  take  care  that  they  have  notice,  a  decree 
may  be  rendered  enuring  to  the  benefit  of  all,  a  general  ac- 
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count  taken,  and  the  administration  finally  closed. —  Wilkins 
V.  Finch,  1  Phill.  Eq.  (N.  C.)  355. 

Whenever  proceedings  are  instituted  in  the  Court  of  Pro- 
bate to  sell,  for  the  payment  of  debts,  lands  descended  or 
devised,  or  in  a  court  of  equity  to  subject  them,  the  heir  or 
devisee  may  make  any  defense  against  the  debts  the  intestate 
or  testator  could  have  made,  if  living,  or  which  would  be 
available  to  the  personal  representative,  in  an  action  at  law 
against  him ;  and  there  may  be  defenses  on  which  they 
can  rely,  the  personal  representative  has  by  his  own  acts  or 
laches  precluded  himself  from  making, — Peck  v.  Wheaton, 
Mart.  &  Yerg.  353  ;  Woodfin  v.  Anderson,  2  Tenn.  Ch.  339 ; 
Bond.  V.  Smith,  2  Ala.  660.  Whatever  would  defeat  or  bar 
the  debt,  as  a  valid,  subsisting,  legal  demand  against  the  tes- 
tator, or  intestate,  if  he  was  living  and  defending,  will  bar 
and  defeat  it,  when  it  is  sought  to  charge  the  inheritance  of 
the  heir,  or  the  estate  of  the  devisee. — Bond  v.  Smith,  supra; 
Ferguson  v.  Smith,  49  Miss.  500 ;  Yandell  v.  Pugh,  53  Miss. 
295  ;  Champion  v.  Cayse,  5i  Miss.  695. 

There  may  be  a  judgment  at  law,  establishing  the  demand 
against  the  personal  representative,  conclusive  on  him  ;  but 
between  him  and  the  heir,  or  the  devisee,  no  relation,  no 
privity  exists,  which  renders  the  judgment  binding,  or  evi- 
dence against  the  latter,  of  any  other  fact  than  its  rendition, 
of  which  it  is  evidence  against  all  the  world. — Freeman  on 
Judgments,  §  l(i3  ;  Darrington  v.  Borland,  3  Port.  38  ;  Teague 
V.  Corbitt,  57  Ala.  529.  Such  a  judgment  can  not  be  evi- 
dence against  the  heir,  or  the  devisee,  for  the  simple  reason, 
that  he  is  not  a  party  to  it,  has  not  been  heard,  and  could 
not  be  heard  to  defend  against  it ;  nor  could  he  prosecute 
an  appeal  for  its  reversal,  if  erroneous,  If  the  situation  of 
the  parties  was  reversed — if  the  judgment  had  been  obtained 
against  the  heir,  or  the  devisee, — it  would  not  be  insisted  for 
a  moment  that  it  was  not  without  force  as  against  the  per- 
sonal representative — that  it  did  not,  and  could  not,  operate 
a  deprivation  of  rights  he  had  obtained  by  the  grant  of  ad- 
ministration, or  of  letters  testamentary,  and  under  the  will 
of  the  testator.  Privity  denotes  mutual  or  successive  rela- 
tionship to  the  same  rights  of  property,  whether  produced 
by  operation  of  law,  or  by  transfers  or  conveyances,  the  acts 
of  parties.  No  right  of  property,  no  title  to  lands,  vests  in 
the  personal  representative.  On  the  death  of  an  intestate, 
€0  instanti,  they  descend  directly  to  the  heir ;  or  of  a  testa- 
tor, they  pass  to  the  devisee ;  and  from  the  intestate,  the 
heir,  or  from  the  testator,  the  devisee,  derives  title,  and  be^ 
tween  them  a  relation  of  privity  exists ;  while  they  do  not, 
and  caii  not,  tal^e  from  o^  through  the  personal  representa- 
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tative,  with  whom  they  have  no  connection  and  no  rela- 
tion. 

A  personal  representative  is  not  bound  to  plead  the  stat- 
ute of  limitations,  in  bar  of  an  action  against  him,  founded 
on  the  debt  of  the  testator  or  intestate ;  and  he  may,  as  to 
himself,  prevent  the  bar  from  attaching,  or  remove  it  after 
it  has  attached,  by  an  express  promise. —  Greening  v.  Brown, 
Minor,  353  ;  Knight  v.  Godbolt,  7  Ala.  304 ;  Hall  v.  Barring- 
ton,  9  Ala.  502  ;  Toions  v.  Ferguson,  20  Ala.  149  ;  Hariuood  v. 
Harper,  54  Ala.  659.  This  doctrine  may  not  be  of  general 
acceptance  ;  but  it  is  too  firmly  engrafted  on  the  law  of  this 
State,  by  decisions  to  which  reference  is  made,  to  be  de- 
parted from  without  legislative  interference.  The  acknowl- 
edgment or  promise  of  the  personal  representative,  or  his 
failure  to  plead  the  statute  in  bar  of  an  action  against  him, 
does  not,  however,  prejudice  the  heir,  or  the  devisee,  nor 
will  it  charge  real  assets  which  have  passed  to  him.  It  does 
not  rest  in  the  mere  volition  of  the  personal  representative, 
whether  the  heir  shall  or  shall  not  be  charged  with  the  debts 
of  the  ancestor,  or  the  devisee  with  the  debts  of  the  testator; 
nor,  as  was  said  by  this  court  in  Bond  v.  Smith,  supra,  can 
he  dictate  the  defense  which  the  heir  or  devisee  may  make. 
Any  defense  the  ancestor  could  have  made,  if  living,  and  the 
suit  was  intended  to  charge  him  personally,  the  heir  or  devi- 
see is  free  to  make,  unprejudiced  by  the  acts,  or  the  laches, 
of  the  personal  representative. 

A  judgment  rendered  against  the  personal  representative, 
founded  on  a  debt  barred  by  the  statute  of  limitations  w^hen 
suit  was  commenced,  is  open  to  a  plea  of  the  statute  by  the 
heir,  or  the  devisee,  and  the  judgment  does  not  prevent  the 
successful  interposition  of  the  plea. — Harrington  v.  Borland, 
supra  ;  Teague,  v.  Corbitt,  supra :  Woodfin  v.  Anderson,  supra; 
Alston  V.  Muwford,  1  Brock.  272  ;  Blooers  v.  White,  6  Johns. 
Ch.  373.  The  statute  must  have  perfected  a  bar,  when  the 
action  against  the  personal  representative  is  commenced; 
for  that  action,  if  the  bar  is  not  complete,  stops  the  running 
of  the  statute ;  and  if  judgment  is  obtained,  the  original 
claim  is  merged  ;  the  judgment  is  a  valid,  subsisting  claim, 
until  it  is  barred. —  Yandell  v.  Pugh,  53  Miss.  295.  Creditors 
have  the  first  right  to  all  the  estate,  real  or  personal,  not 
specially  exempt.  To  their  rights  the  estate  of  the  heir  or 
devisee  is  subordinate,  so  long  as  their  demands  are  subsist- 
ing and  unsatisfied.  The  personal  representative  stands  in 
the  place  of  the  decedent,  and  against  him  only  can  actions 
be  maintained,  founded  on  claims  against  the  intestate  or 
testator.     There  is  no  room  for  the  operation  of  the  statute 

Vol.  Lxry. 


1879.]  OF  ALABAMA.  185 

[Scott  V.  Ware.]     ' 

of  limitations,  when,  before  the  bar  is  complete,  an  action 
against  the  personal  representative  is  commenced. 

It  is  not  shown  by  the  bill  when  the  suit  was  commenced 
against  the  executor,  in  which  the  judgment  was  rendered. 
There  can  be  no  presumption  indulged,  or  intendment  made, 
that  it  was  commenced  at  any  time  anterior  to  the  rendition 
of  the  judgment,  or  that  the  judgment  was  not  by  confession, 
without  previous  proceedings,  if  such  presumption  or  intend- 
ment is  necessary  to  avoid  the  operation  of  the  statute  of 
limitations.  The  judgment,  of  itself,  does  not  import,  as 
against  strangers  to  it,  an  indebtedness  existing  prior  to  its 
rendition. —  Troy  v.  Smith,  33  Ala.  4(39;  Dnhose  v.  Young,  14 
Ala.  139  ;  Snodgrass  v.  Br.  Bank  Decatur,  25  Ala.  161 ;  Jacob- 
son  V.  Sims,  60  Ala.  191.  All  parties  are  presumed  to  state, 
in  pleading,  all  facts  material  to  their  rights  ;  and  on  demur- 
rer, facts  not  stated,  are  presumed  not  to  exist. 

When  the  judgment  was  rendered,  the  statute  of  limita- 
tions of  six  years  had  barred  an  action  at  law  on  the  note  on 
which  it  is  founded.  Though  secured  by  the  mortgage, 
which  was  under  seal,  the  note  was  the  principal,  the  mort- 
gage but  an  incident ;  and  the  character  of  the  note,  as  a 
mere  simple  contract,  subject  to  the  bar  of  the  statute  of  six 
years,  was  unchanged. — Ang.  on  Lim.  §  92  ;  Jackson  v.  Sackett, 
7  Wend.  94.  A  mortgagee  has  several  distinct  remedies, 
which  he  may  pursue,  when  there  is  default  in  the  payment 
of  the  mortgage  debt ;  and  there  are  defenses  peculiar  to  each 
of  these  remedies.  An  action  at  law  will  lie  on  the  debt ; 
but  it  is  subject  to  defenses  to  which  any  similar  action 
would  be  subject  on  a  debt  of  like  character ;  and  that  it  is 
secured  and  recognized  by  the  mortgage,  a  sealed  instrument, 
will  not  relieve  it  from  such  defenses.  Ejectment  for  the 
recovery  of  the  mortgaged  premises  can  be  supported,  and 
is  subject  to  the  defenses  peculiar  to  that  action ;  and  a  bill 
in  equity  to  foreclose  may  be  maintained.  The  statute  of 
limitations  may  operate  a  bar  to  the  action  on  the  debt,  or 
to  the  action  of  ejectment ;  while  the  lapse  of  twenty  years 
from  the  law  day,  without  recognition  or  admission  of  the 
existence  of  the  debt,  creating  the  presumption  of  payment, 
will  alone  bar  the  right  of  foreclosure. — Duval  v.  McLoskey, 
1  Ala.  708 ;  Inge  v.  Boardman,  2  Ala.  331 ;  Cidlom  v.  Branch 
Bank  Mobile,  23  Ala.  797. 

A  partial  payment,  before  the  bar  of  the  statute  is  com- 
plete, or  an  unconditional  promise  in  writing,  signed  by  the 
party  to  be  charged  thereby,  alone  prevents  the  operation 
of  the  statute — no  other  act,  promise,  or  acknowledgment  is 
sufficient,  in  this  State.— Code  of  1876,  §  3240.  The  partial 
payment  is  a  satisfaction,  an  extinguishment,  pro  tanto,  of 
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the  debt ;  to  its  extent,  the  obligation  of  the  contract  is  per- 
formed and  discharged — it  is  the  remainder  of  the  debt  only, 
which  is  withdrawn  from  the  past  operation  of  the  statute. 
True,  the  bill  avers  the  bills  of  exchange,  drawn  by  Robert 
Y.  Ware,  were  a  partial  payment  of  the  debt ;  but  yet  it  also 
avers  they  were  for  the  full  amount  of  the  debt  unpaid.  The 
amendment  proposed,  if  allowed  by  the  chancellor,  would 
not  have  varied  these  averments  ;  and  taking  them  as  true, 
the  bills  were,  if  a  payment  at  all,  a  payment  in  full,  and  not 
a  partial  payment.  They  are  equal  in  amount  to  the  entire 
debt ;  and  there  is  no  averment  that  they  were  accepted  as 
payment  of  a  specific  part,  and  not  of  the  whole  debt.  De- 
nominating them  as  a  partial  payment,  and  yet  affording  no 
means  of  showing  what  part  of  the  original  debt  was  paid, 
and  what  part  was  withdrawn  from  the  past  operation  of  the 
statute,  can  not  convert  them  into  a  partial  payment,  which 
the  statute  contemplates  to  remove  its  bar. 

The  chancellor  did  not  err  in  declining  to  retain  the  bill, 
and  proceed  to  a  decree  of  foreclosure  of  the  mortgage  on 
the  second  amended  bill.  As  we  have  said,  the  original  bill 
was  properly  filed,  and  could  have  been  filed  by  the  appel- 
lant, only  on  behalf  of  himself  and  all  other  creditors  of  the 
testator.  It  was  not  filed  to  enforce  a  separate,  individual 
right  of  the  appellant,  but  a  right  he  had  in  common  with 
others.  If  the  amendment  was  allowed  to  convert  the  suit 
into  one  for  a  foreclosure  of  the  mortgage,  it  is  obvious  there 
would  be  a  change  of  the  right  in  which  the  appellant  sued 
originally,  of  the  purpose  of  the  suit,  and  of  the  relief  which 
could  be  granted.  Amendments  to  original  bills  can  not  be 
allowed,  and  made  the  basis  of  relief,  which  change  the 
entire  character  of  the  suit,  and  the  character  in  which  the 
complainant  originally  sues. 

Let  the  decree  be  affirmed. 


Stubbs  1?.  Koha  <&  Brother. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Conveyance  of  lands;  acknowledgment,  or  attestation  of. —Under  the  statute 
prescribing  the  requisites  of  conveyances  of  land  (Code.  §§  2144-46),  an  ac- 
knowledgment by  the  grantor,  or  attestation  by  one  or  two  subscribing  wit- 
nesses, is  as  essential  to  the  validity  of  such  conveyance,  as  the  signature  of 
the  grantor,  or  proper  words,  of  conveyaQce;  and   conveyances  executed  by 
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ministerial  officers,  iu  the  consummatioa  of  sales  under  judicial  process,  are 
within  the  statute. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  James  Q.  Smith. 

J.  S.  Winter,  and  Edwin  F.  Jones,  for  appellant. 

K.  M.  Williamson,  and  J.  T.  Holtzclaw,  contra. 

BRICKELL,  C.  J. — This  was  a  real  action,  in  the  nature 
of  ejectment,  in  which  the  appellees  were  plaintiffs,  and  the 
appellant  was  defendant,  tor  the  recovery  of  the  possession 
of  a  lot  or  parcel  of  land  "  known  and  described  as  lot  num- 
ber 24,  on  the  south  side  of  Jefferson  street  in  the  city  of 
Montgomery,"  and  damages  for  its  detention  from  the  plain- 
tiffs. The  trial  was  had  on  the  plea  of  not  guilty  ;  and  as 
evidence  of  their  title  and  right  to  possession,  the  plaintiffs 
offered  in  evidence  an  instrument  in  writing,  purporting  to 
be  executed  by  William  B.  Hughes,  clerk  of  the  City  Council 
of  Montgomery,  reciting  a  sale  made  by  him  of  the  lot,  for 
unpaid  taxes  due  from  the  defendant  to  the  city,  a  purchase 
by  the  plaintiffs,  and  the  payment  of  the  purchase-money. 
The  instrument  further  purports,  on  the  consideration  ex- 
pressed, "  to  grant,  bargain,  sell  and  convey,  unto  the  said 
J.  Kohn  and  brother,  the  entire  legal  and  equitable  interest 
iu  said  real  estate,  which  the  owner  thereof  had  and  held 
thereto,  at  the  time  of  the  assessment  of  taxes  aforesaid 
against  the  same."  To  the  introduction  of  this  instrument 
as  evidence,  numerous  objections  were  made  by  the  defend- 
ant, and  overruled  by  the  court.  The  principal  of  these  ob- 
jections we  shall  consider  is,  that  the  instrument  was  invalid 
and  inoperative  as  a  conveyance  of  lands,  because  its  execu- 
tion was  not  acknowledged  before  a  proper  officer  by  the 
grantor,  and  certified  by  such  officer,  nor  was  it  attested  by 
a  witness  or  witnesses. 

The  Code  requires,  that  conveyances  for  the  alienation  of 
lands  must  be  signed  at  their  foot  by  the  contracting  party, 
and  must  be  attested  by  one,  or,  when  the  grantor  does  not 
write  his  name,  by  two  witnesses,  who  are  able  to  write,  and 
who  must  write  their  names .  as  witnesses.  An  acknowledg- 
ment of  execution  by  the  grantor,  before  a  proper  officer,  and 
certified,  is  equivalent  to  an  attestation  by  a  witness,  or  wit- 
nesses.— Code  of  1876,  §§  2144-46.  An  attestation  or  ac- 
knowledgment of  execution  is,  by  the  statute,  as  essential  to 
the  validity  and  operation  of  a  conveyance  of  lands,  as  is 
the  signature  of  the  grantor,  or  proper  words  of  conveyance. 
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Hendon  v.  White,  52  Ala.  597.  And  conveyances  made  by 
ministerial  officers,  in  the  consummation  of  sales  under  judi- 
cial process,  are  as  much  within  the  operation  of  the  statute 
as  are  the  conveyances  of  individuals. — Lord  v.  Fobnar,  57 
Ala.  615.  The  instrument  was  improperly  admitted  in  evi- 
dence. This  objection  to  its  introduction  should  have  been 
sustained. 

It  is  unnecessary  to  consider  any  other  question  involved, 
as  this  is  decisive  of  the  case,  unless  the  plaintiffs  have  other 
evidence  of  title.  The  judgment  is  reversed,  and  the  cause 
is  remanded. 


JEx  parte  Dickson. 

Mandamus  to  Probate  Court,  in  matter  of  SelUem^nt  of  Exe- 
cutor^ s  Accounts, 

1.  Will  construed  oft  giving  estate  to  icidow  for  life,  charged  wUh  support  and 
education  of  minor  children.— tSader  a  bequest  in  these  words  :  "  It  is  iny  will 
that  my  beloved  wife  may  retain  all  of  my  property,  both  real  and  personal," 
after  payment  of  debts,  "during  her  natural  life  or  widowhood,  for  her  sup- 
port and  comfortable  maintenance,  and  for  the  support,  maintenance,  and 
education  of  my  minor  children  :  provided,  however,  that  she  be  authorized, 
and  it  is  my  desire  that  she  should,  at  the  majority  or  marriage  of  each  one  of 
my  unmarried  children,  give  off  or  apportion  to  such  child  or  children  res- 
pectively, as  they  attain  majority  or  marry,  an  amount  equal  to  that  I  have 
already  given  off  to  those  who  are  married,  or  as  nearly  this  amount  as  she 
may  be  able  to,  without  injury  to  herself  and  the  remaining  minor  children, 
these  allowances  to  be  at  her  discretion  :"  Jield,  that  the  widow  took  an  estate 
for  Hie  or  widowhood  in  the  property,  charged  with  the  support  and  education 
of  the  minor  children  during  their  minority,  or  until  their  marriage  subject 
to  abatement  in  vnlue  by  portions  given  off,  at  her  discretion,  to  those  who 
attained  their  majority  or  married. 

2.  Will  construed  as  conferring  personal  trusts  on  executrix,  and  not  executorial 
duties.  — Vf  here  the  testator  appointed  his  widow  and  eldest  sou  as  his  execu- 
tors, and,  after  directing  the  payment  of  his  debts  by  them,  bequeathed  to  the 
widow  an  estate  during  life  or  widowhood,  in  all  his  property,  charged  with 
the  support  and  education  of  the  minor  children  until  they  became  of  full  age 
or  married  ;  desiring  her  to  give  off  to  each  one  of  the  children,  as  they  be- 
came of  age  or  married,  such  portion,  at  her  discretion,  as  he  had  already 
given  to  each  of  the  older  children  ;  and  further  declaring,  "It  is  my  purpose 
to  allow  my  wife,  as  one  of  my  legal  representatives,  and  during  her  widow- 
hood, to  exercise  a  reasonable  discretion  and  power  in  the  management  of  my 
estate,  with  reference  to  the  sale  of  real  or  other  property,  and  in  making 
investments  of  surplus  money,  etc.,  by  and  with  the  advice  and  consent  of  the 
«!ourt ;"  held,  that  these  clauses  conferred  on  the  widow  personal  trusts,  and 
not  executorial  duties  atUiched  to  the  office  of  executrix. 

3.  Jnr'isdiction  of  Precede  Court  in  matter  of  setllemenJt  of  executor's  accounts . 
Personal  trusts  conferred  by  the  will  on  an  executor,  which  do  not  involve 
executorial  duties,  and  which  could  not  be  executed   by  an  administrator  de 
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bonis  7ion,  present  no  obstacle  to  the  settlement  of  his  acconnts  as  executor  in 
the  Probate  Court. 

4.  When  mandamus  lies. — This  court  will  award  a  mandamus  to  the  Probate 
(Jourt,  at  the  instance  of  an  executor,  to  compel  that  court  to  proceed  and 
make  a  final  settlement  of  his  accounts,  when  it  improperly  refuses  to  do  so 
on  account  of  a  supposed  want  of  jurisdiction. 

Application  by  petition,  by  Mrs.  Mary  Ann  Dickson,  for  a 
writ  of  maridamus  to  the  Probate  Court  of  Montgomery 
county,  Hon.  C.  W.  Buckley  presiding,  to  compel  that  court 
to  make  a  final  settlement  of  the  petitioner's  accounts  and 
vouchers  as  executrix  of  the  last  will  and  testament  of  her 
deceased  husband,  David  M.  Dickson.  It  appears  from  the 
petition,  with  the  accompanying  exhibits,  that  said  testator 
died,  in  said  county  of  Montgomery,  the  place  of  his  resi- 
dence, in  April,  1877  ;  that  his  last  will  and  testament,  which 
was  duly  executed,  and  in  which  the  petitioner  and  Jesse  H. 
Dickson,  his  oldest  son,  were  nominated  as  executrix  and 
executor,  was  admitted  to  probate  in  said  county  in  May,  1877; 
that  Jesse  H.  Dickson  declined  to  qualify  as  executor,  and 
letters  testamentary  were  thereupon  granted  to  Mrs.  Dick^ 
son  alone,  who  duly  qualified ;  that  on  the  25th  November, 
1879,  all  the  debts  of  the  estate  having  been  paid,  as  she 
alleged,  the  executrix  filed  her  accounts  and  vouchers  for  a 
final  settlement,  and  the  court  appointed  the  18th  December, 
1879,  as  the  day  for  the  settlement ;  that  notice  of  the  settle- 
ment was  regularly  given,  and  the  parties  in  interest  appeared 
in  court  on  that  day  ;  and  that  on  a  subsequent  day,  to  which 
the  proceeding  was  continued,  the  court  refused  to  proceed 
with  the  settlement,  on  objection  by  one  of  the  legatees,  and 
dismissed  the  petition,  holding  that,  under  the  provisions  of 
the  testator's  will,  the  Probate  Court  had  no  jurisdiction  to 
make  the  settlement ;  to  which  ruling  and  refusal  a  bill  of 
exceptions  was  reserved  by  the  executrix. 

The  will  of  said  testator  is  in  the  following  words  :  "  Know 
all  men  by  these  presents,  that  I,  David  M.  Dickson,  of  Mont- 
gomery county,  Alabama,  being  of  sound  mind,"  <fec.,  "  do 
make,  publish  and  declare  this  to  be  ray  last  will  and  testa- 
ment," &c.  The  first  clause  directs  his  burial.  "  (2.)  I  de- 
sire that  any  existing  liabilities  of  my  estate  be  discharged 
by  my  executors,  at  an  early  day,  out  of  any  available  assets 
at  their  control.  (3.)  It  is  my  will  that  my  beloved  wife, 
Mary  Ann  Dickson,  may  retain  all  of  my  property,  both  real 
and  personal,  after  making  the  appropriations  above  pro- 
vided for,  during  her  natural  life  or  widowhood,  for  her  sup- 
port and  comfortable  maintenance,  and  for  the  support,  main- 
tenance, and  education  of  my  minor  children;  provided, 
however,  that  she  be  authorized,  and  it  is  my  desire  that  she 
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should,  at  the  majority  or  marriage  of  each  one  of  my  un- 
married children,  give  off  or  apportion  to  such  child  or  chil- 
dren respectively,  as  they  attain  majority  or  marry,  an  amount 
equal  to  that  I  have  already  given  off  to  those  who  are  mar- 
ried, or  as  nearly  this  amount  as  she  may  be  able  to,  without 
injury  to  herself  and  the  remaining  minor  children ;  these 
allowances  to  be  at  her  discretion.  (4.)  I  have  given  to  my 
daughter,  Mary  A.  Evans,  property  which  I  estimate,  at 
specie  valuation,  to  the  amount  of  $565  ;  and  to  my  daugh- 
ter, Martha  E.  Crow,  property  which  I  estimate,  at  specie 
valuation,  at  $380;  and  have  made  due  entry  on  account  of 
the  same ;  shall,  in  any  future  allowances,  make  similar 
entries,  and  direct  my  executors  to  pursue  the  same  course. 
(5.)  At  the  deatli  of  my  dear  wife,  Mary  Ann  Dickson,  I  de- 
sire my  estate  so  divided  among  my  children,  as  to  make 
them  all  equal  in  amount  received  on  account  of  the  same, 
either  before  or  after  my  decease.  (6.)  In  the  event  my 
widow,  Mary  Ann  Dickson,  should  marry,  then,  and  in  such 
event,  it  is  my  will  that  my  estate  be  equally  divided  between 
my  children  and  her ;  that  is,  say,  allowing  her  a  child's 
part,  to  dispose  of  at  her  pleasure  and  discretion  ;  or,  should 
she  choose  to  take  a  life  interest  in  the  same,  that  she  be 
allowed  to  do  so,  by  properly  securing  the  same  to  my  chil- 
dren at  her  death.  (7.)  It  is  my  purpose,  in  making  this 
will,  to  allow  my  wife,  Mary  Ann  Dickson,  as  one  of  my  legal 
representatives,  and  during  her  widowhood,  to  exercise  a 
reasonable  discretion  and  power  in  the  management  of  my 
estate,  with  reference  to  the  sale  of  real  or  other  property, 
and  in  making  investments  of  surplus  money,  &c.,  by  and 
with  the  advice  and  consent  of  the  court.  (8.)  I  hereby  ap- 
point my  beloved  wife,  Mary  Ann  Dickson,  and  my  son,  Jes- 
se H.  Dickson,  my  legal  representatives  to  carry  out  the  pro- 
visions of  this  will." 

Clopton,  Herbert  <fe  Chambers,  for  the  petitioner. 

Troy  &  Tompkins,  contra. 

STONE,  J.— The  will  of  David  M.  Dickson  contains  unu- 
sual, and  somewhat  contradictory  provisions.  The  2d  item 
directs  the  payment  of  testator's  debts,  and  makes  this, 
what  the  law  expects,  an  executorial  duty.  The  3d  clause 
evidently  gives  an  estate  to  the  widow,  to  continue  during 
her  life  or  widowhood,  but  charges  upon  it  the  support, 
maintenance,  and  education  of  the  testator's  minor  children. 
Its  language  is  :   "  It  is  my  will  that  my  beloved  wife,  Mary 
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Ann  Dickson,  may  retain  all  my  property,  both  real  and 
personal  (after  making  the  appropriations  above  provided  for), 
during  her  natural  life  or  widowhood,  for  her  support  and 
comfortable  maintenance,  and  for  the  support,  maintenance, 
and  education  of  my  minor  children."  What  testator  means 
by  "  appropriations  above  provided  for,"  is  the  payment  of 
his  debts  "  out  of  any  available  assets  at  their  control." 
The  provision  in  the  third  item,  for  the  support,  &c.,  of  his 
minor  children,  was  evidently  intended  to  continue  during 
their  minority,  and  no  longer.  The  remaining  clause  of  that 
item  renders  this  unmistakably  clear.  Its  language  is, 
"  provided,  however,  that  she  [Mrs.  Dickson]  be  authorized, 
aiid  it  is  my  desire  that  she  should,  at  the  majority  or  mar- 
riage of  each  one  of  my  unmarried  children,  give  off  or  ap- 
portion to  such  child  or  children  respectively,  as  they  attain 
majority  or  marry,  an  amount  equal  to  that  I  liave  already 
given  off  to  those  who  are  married,  or  as  nearly  this  amount 
as  she  may  be  able  to,  without  injury  to  herself  and  the  re- 
maining minor  children  ;  these  allowances  to  be  at  her  dis- 
cretion," JJeing  authorized  to  give  off,  at  her  discretion,  to 
the  unmarried  children,  as  they  arrived  at  lawful  age  or 
married,  shows  that  those  who  thus  arrived  at  age,  or  mar- 
ried, would  be  no  longer  entitled  to  share  in  the  '  support 
and  comfortable  maintenance,'  for  which  purpose  testator 
had  placed  the  residuvm  of  his  estate  in  the  hands  of  his 
widow.  To  hold  otherwise,  would  be  to  give  them,  not  only 
"  support,  maintenance  and  education "  during  the  life  or 
widowhood  of  Mrs.  Dickson,  but,  at  her  discretion,  an  addi- 
tional amount  equal  to  that  he  had  already  given  off  to  his 
children  previously  married.  There  is  not  only  no  warrant 
in  the  will  for  giving  them  this  double  portion,  but  such 
construction  is  palpably  opposed  to  the  general  intent  of  the 
will,  which  contemplates  perfect  equality  in  distribution 
among  testator's  children.  So,  we  repeat,  the  minor  chil- 
dren, whose  support,  maintenance,  &c.,  were  by  the  will 
made  a  charge  on  the  estate  given  to  the  wife,  were  entitled 
to  its  enjoyment,  only  until  they  severally  arrived  at  lawful 
age,  or  married.  Now,  as  it  could  not  be  known  that  Mrs. 
Dickson  would  not  live,  and  remain  a  widow,  until  after  the 
youngest  child  would  become  of  age  or  marry,  it  was  possi- 
ble, if  not  probable,  that  there  would  come  a  time  when 
Mrs.  Dickson  would  enjoy  tlie  entire  use  of  the  property, 
relieved  of  all  charge  for  the  support  and  maintenance  of  the 
minor  children.  The  will,  then,  gave  her  a  life  estate  in  the 
residuum  of  the  property,  charged  with  the  support,  &c.,  of 
the  minor  children,  and  subject  to  be  abated,  at  her  discre- 
tion, by  giving  off  to  the  unmarried  children,  as  they  attained 
majority,  or  married. 
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We  said  above,  that  this  will  contains  unusual,  and  some- 
what contradictory  provisions.  In  the  4tli  item,  testator, 
speaking  of  the  advancements  he  had  made  to  two  of  his 
married  daughters,  and  the  values  he  had  placed  upon  them, 
used  this  language,  that  he  had  "  made  due  entry  on  account 
of  the  same,  shall  in  any  future  allowances  make  similar 
entries,  and  direct  my  executors  to  pursue  the  same  course." 
In  his  will,  he  appointed  two  executors,  his  wife  and  a  son  ; 
and  the  language  copied  last  above  indicates  that  he  expect- 
ed both  his  executors  to  participate  and  act  in  the  matter  of 
giving  off  to  the  remaining  children,  for  which  he  had  made 
provision.  Yet,  in  the  third  item,  copied  above,  he  had  ex- 
pressly charged  that  duty  on  his  wife,  and  left  its  exercise  to 
her  discretion ;  ignoring  in  this  service  all  participation  or 
discretion  at  the  hands  of  her  co-executor. 

Again  :  In  the  7th  item,  testator  declares  his  purpose  to 
be,  to  allow  his  wife,  "  as  one  of  my  [his]  legal  representa- 
tives, during  her  widowhood,  to  exercise  a  reasonable  dis- 
cretion and  power  in  the  management  of  my  [his]  estate, 
with  reference  to  the  sale  of  real  or  other  property,  and 
making  investments  of  surplus  money,  &c.,  by  and  with  the 
advice  and  consent  of  the  court."  In  this  item,  large  power 
and  discretion  are  conferred  on  Mrs.  Dicksou,  as  one  of  the 
personal  representatives  ;  but  it  is  conferred  on  her  alone,  not 
on  her  and  her  co-executor.  If  she  had  failed  to  qualify, 
had  resigned,  or  had  otherwise  lost  or  surrendered  her 
authority  as  executrix,  it  will  scarcely  be  contended  her  sur- 
viving or  coutinuing  co-executor,  or  an  administrator  with 
the  will  annexed,  could  have  exercised  either  of  these  pow- 
ers. They  are  personal  trusts,  confided  to  Mrs.  Dickson ; 
not  executorial  duties,  entrusted  to  the  executorial  office. 
Camp  V.  Coleman,  36  Ala.  163 ;  S.  C.  lb.  159 ;  Hitchcock  v. 
U.  S.  Batik,  7  Ala.  386,  436 ;  Ferkins  v.  Leivis,  41  Ala.  649 ; 
Anderson  v.  McGoioan,  4ii  Ala.  280. 

We  come,  then,  to  the  conclusion  that,  in  this  will,  there 
are  no  trusts,  the  execution  of  which  is  charged  on  the  exe- 
cutorial office  ;  and  it  follows,  that  no  reason  is  shown  why 
the  Probate  Court  should  not  entertain  jurisdiction,  and 
make  the  final  settlement  of  Mr.  Dickson's  estate. —  Coleman 
V.  Camp,  36  Ala.  1  j9  ;  Johnson  v.  Longmire,  39  Ala.  143.  The 
petitioner  is  entitled  to  the  relief  she  prays  for. 

The  writ  of  mandamus,  as  prayed  for,  is  ordered  to  be 
issued,  unless  the  issue  of  such  writ  is  rendered  unnecessary, 
by  a  compliance,  in  the  court  below,  with  the  principles  of 
this  opinion.  Let  the  costs  of  this  appeal  be  paid  by  the 
contesting  parties  in  the  court  below. 

Vol.  lxiv. 
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Flinn  v.  Barber. 

Action  for  Money  Paid  as  part  Purchase- Money  of  Land. 

1.  Vendor's  lien  on  land  ;  right  of  widow  of  deceased  purchaser  to  possession 
and  dower. — When  a  vendor  oi'  lands  has  executed  a  conveyance  to  the  pur- 
chaser, and  put  him  in  possession,  although  he  has  a  right  to  subject  thenj,  in 
equity,  to  the  payment  of  the  purchase-money,  he  has  no  estate  in  the  lands  ; 
and  until  his  lieu  is  enforced  by  the  decree  ot  a  court  of  equity,  the  widow  of 
the  deceased  purchaser  is  entitled  to  dower  in  the  lands,  and  to  retain  the  pos- 
session, taking  the  rents  and  profits  in  her  own  right. 

2.  Verbal  agreement  for  sale  of  lands ;  right  of  purchaser  to  recover  back 
rnoHey  paid.— The  weight  of  authority,  English  and  American,  confines  the 
right  of  a  purchaser  of  lands,  under  a  verbal  agreement,  to  recover  back  the 
money  which  he  has  paid,  to  cases  in  which  the  vendor  is  unable  or  refuses  to 
complete  the  contract ;  but  the  decisions  of  this  court,  from  an  early  day,  do 
not  so  limit  the  right,   when  the  purchaser  has  not  been  let  into  possession. 

3.  Same. — These  decisions  were  made  under  the  former  statute  of  frauds 
(Clay's  Digest,  254,  §  1),  which  did  not  declare  such  verbal  agreements  void, 
but  only  prohibited  an  action  on  them;  while  the  present  statute  (Code,  ^2121) 
declares  them  absolutely  void,  and  therefore  incapable  of  conferring  any  right; 
and  being  void,  the  purchaser  may,  of  course,  recover  back  the  money  which 
he  has  paid,  while  the  contract  remains  execntorj'. 

4.  When  purchaser  may  recover  money  paid,  on  account  of  defective  title.  — In 
the  absence  of  a  stipulation  to  the  contrary,  the  parties  to  a  contract  for  the 
sale  of  land  are  presumed  to  contract  with  reference  to  an  indefeasible  estate 
in  fee  simple ;  and  if  the  vendor  in  fact  had  no  title,  the  purchaser  may,  so 
long  as  the  contract  is  executory,  whether  it  was  verbal  or  written,  repudiate 
it  altogether,  and  recover  back  the  money  paid  under  it. 

5.  Interest;  when  recoverable. — When  a  purchaser  can  maintain  an  action  to 
recover  back  money  paid  under  the  contract,  he  is  also  entitled  to  recover  in- 
terest on  it,  which  is  but  a  legal  incident  of  the  debt,  without  proof  of  a  de- 
mand. 

6.  Relevancy  of  evidence;  in  such  action  by  purchaser. — When  a  purchaser 
sues  to  recover  back  money  paid  under  a  void  contract  for  the  sale  of  lands, 
whether  he  has  repaid  the  money,  which  he  borrowed  from  a  third  person  for 
the  purpose  of  making  the  payment,  and  whether  he  was  able  to  make  the 
subsequent  payments  as  they  became  due,  are  irrelevant  and  immaterial  ques- 
tions. 

7.  Impeaching  witness. — A  witness  can  not  be  examined  as  to  matters  which 
are  irrelevant,  or  collateral  to  the  issue,  in  order  to  lay  a  predicate  to  contra- 
dict and  impeach  him. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  J.  Q.  Smith. 

This  action  was  brought  by  Mrs.  M.  L.  Barber,  the  wife 
of  John  Barber,  against  Bunbury  Flinn,  and  was  commenced 
on  the  4th  January,  1876.  The  complaint  contained  only 
the  common  counts  for  money  had  and  received,  and  money 
paid  by  plaintiff  at  defendant's  instance  and  request.  The 
defendant  pleaded  the  general  issue,  in  short  by  consent,  and 
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issue  was  joined  on  that  plea.  The  money  sued  for,  $1,000, 
was  paid  by  the  plaintiff  to  the  defendant  on  the  10th  Janu- 
ary, 1870 ;  and  for  the  plaintiff  it  was  contended,  that  this 
money  was  paid  under  a  contract  for  the  sale  of  a  certain 
tract  of  land,  of  which  the  plaintiff  was  in  joossession  at  the 
time,  and  that  the  contract  or  agreement  was  void,  under 
the  statute  of  frauds,  because  not  reduced  to  writing ;  and 
was  also  voidable,  at  plaintiff's  election,  because  the  defend- 
ant did  not  have  any  legal  title  to  the  land,  having  previously 
sold  and  conveyed  it  to  Watson  Flinn,  since  deceased,  who 
was  his  son,  and  who  was  at  that  time  the  husband  of  the 
plaintiff;  while  the  defendant  contended  that  the  money  was 
paid  by  the  plaintiff,  with  full  knowledge  of  the  facts,  on  ac- 
count of  t!ie  purchase-money  due  from  said  Watson  Flinn, 
and  was  entered  as  a  credit  on  said  Watson  Flinn's  note  for 
the  purchase-money,  on  which  a  credit  for  $890  was  before 
entered.  The  parties  testified  as  witnesses  for  themselves, 
and  contradicted  each  other  in  several  material  matters. 
The  bill  of  exceptions  purports  to  set  out  all  the  evidence, 
but  it  is  not  necessary  to  state  it,  since  the  material  facts  are 
stated  in  the  opinion  of  the  court.  The  several  charges  given 
by  the  court  at  the  instance  of  the  plaintiff,  and  rulings  of 
the  court  on  the  evidence,  to  which  exceptions  were  reserved 
by  the  defendant,  are  here  assigned  as  error. 

Troy  &  Tompkins,  for  the  appellant. — 1.  Conceding  that 
the  verbal  contract  for  the  sale  of  the  land  was  void  under 
the  statute  of  frauds,  and  that  the  defendant  had  no  legal 
title  or  estate  in  or  to  the  lands,  which  he  could  convey  to 
the  pi  dotiff ;  yet  he  had  a  lien  upon  it  for  the  unpaid  pur- 
chase-money dne  from  \v  atson  Flinn,  equal  to  the  sum  which, 
according  to  the  plaintiff's  testimony,  she  agreed  to  pay  for 
it ;  and  this  is  the  interest  which  he  proposed  to  sell,  and 
which  she  agreed  to  buy,  having  full  knowledge  of  all  the 
facts.  If  she  had  paid  the  full  amount,  the  payment  would 
have  discharged  the  lien,  and  she  and  her  only  child  would 
have  held  the  land  by  descent  from  her  deceased  husband — 
that  is,  she  would  have  had  dower  and  quarantine,  and  she 
and  her  child  would  have  held  tiie  homestead  jointly,  while 
the  fee  would  have  been  in  the  child.  If  there  was  any  mis- 
take as  to  these  matters,  on  the  part  of  the  plaintiff,  it  was 
a  mistake  of  law,  against  which  even  a  court  of  equity  would 
not  relieve  her.  She  may  have  been  mistaken  as  to  the  legal 
effect  of  the  payment,  and  supposed  that  the  title  would 
enure  to  herself ;  but  this  would  not  have  affected  the  valid- 
ity of  the  contract,  nor  her  rights  under  it.  The  charge  of 
the  court  was  erroneous,  in  making  her  right  of  recovery 
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depend  upon  her  belief  as  to  these  matters  when  she  made 
the  payment. 

2.  It  does  not  follow,  because  the  contract  is  void  under 
the  statute  of  frauds,  and  either  part}'  may  repudiate  it,  that 
money  paid  under  it  can  be  recovered  back.  If  the  vendor 
repudiates  the  contract,  or  becomes  unable  to  carry  it  out, 
the  purchaser  may  recover  back  the  money  he  has  paid  un- 
der it,  being  himself  in  no  default ;  but  his  right  of  recov- 
ery extends  no  further.  That  this  is  the  result' of  all  the 
authorities,  both  English  and  American,  see  Browne  on  Stat- 
ute of  Frauds,  §§  115,  122 ;  Coydon  v.  Perry,  13  Gray,  3 ; 
Collier  V.  Coates,  17  Barbour,  47  ;  Rhodes  v.  Storrs,  7  Ala.  346; 
Cope  V.  Williams,  4  Ala.  362. 

3.  If  the  plaintiff  was  entitled  to  recover  at  all,  she  could 
not  recover  interest,  without  proof  of.  a  demand,  which  was 
necessary  to  put  the  defendant  in  default. — Waite's  Actions 
and  Defenses,  142  ;  Ashurst  v.  Field,  28  N.  J.  Eq.  315 ;  King 
V.  Drihl,  9  Serg.  &  E.  400,  422  ;  Chitty  on  Contracts^  427 ; 
Gashell  V.  Archer,  2  Ad.  &  El.  500 ;  Casson  v.  Roberts,  32  L. 
J.  C.  105;  2  Bos.  &  Pul.  472;  Walker  v.  Constable,  1  Bos.  & 
Pul.  306  ;  Ordivay  v.  Calcord,  14  Allen,  59  ;  Green  v.  Howell, 
35  Ala.  144. 

4.  Under  the  authorities  above  ciited,  as  to  the  plaintiff's 
right  of  action,  the  evidence  excluded  by  the  court  was  rele- 
vant and  admissible. — 9  S.  &  M.  207.  It  was,  moreover, 
erroneous  thus  to  curtail  the  right  of  cross-examination. 

Rice  &  Wiley,  contra. — 1.  A  parol  contract  for  the  sale  of 
lands  is  void  under  the  statute  of  frauds,  and  the  purchaser 
may  maintain  an  action  to  recover  back  money  paid  under 
it ;  unless  he  has  been  let  into  possession  under  the  con- 
tract, and  retains  the  possession. — Allen  v.  Booker,  2  Stew.  21; 
Cope  V.  Williams,  4  Ala.  362 ;  Flinn  v.  Barber-,  59  Ala.  446. 
Either  party  to  an  illegal  contract  may  rescind  it,  so  long  as 
it  remains  executory,  and  recover  back  money  paid  under  it. 
Thomas  v.  City  o''  Richmond,  12  Wallace,  355 ;  White  v. 
Franklin,  22  Pick  184 ;  Ilorgan  v.  Oroff,  4  Barbour,  524 ; 
Nellis  V.  Clark,  4  Hill,  424 ;  Auberf  v.  Walsh,  4  Taunt.  277 ; 
Ulicalns.  Co.  v.  Kip,  8  Co  wen,  20;  Fischer  v.  Yates,  llJohn. 
25 ;  Lacansade  v.  White,  7  T.  R.  535  ;  Tassenden  v.  Randall, 
2  Bos.  &  P.  46;  Taylor  v.  Lendy,  9  East,  49;  Smith  v. 
Blackrnore,  4  Taunt.  474  ;  Hastelon  v.  Jackson,  4  Barn.  &  Cr. 
221 ;  Lowry  v.  Bourdien,  Doug.  54 ;  Taylor  v.  Boivers,  34  L. 
T.  Rep.  (N.  S.)  938  ;  Bone  v.  Fckless,  1  Hurl.  &  Norm.  Exch.; 
2  Comyn  on  Contracts,  109.  Whenever  one  person  has  in 
his  hands  money  which  belongs  to  another,  and  which  he 
has  no  right  in  good  conscience  to  retain,  the  law  implies  a 
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promise  to  pay  it. — Hitch(Och  v.  LnJcens,  8  Porter,  333  ;  Jfil- 
8on  V.  Haryent,  12  Ala  77b  ;  Hiukabee  v.  Jjay,  14  Ala.  263  ; 
Graves  v.  Haricood,  9  Barbour,  777. 

2.  The  rulings  of  the  court  on  the  evidence  were  entirely 
correct.  The  proposed  evidence  had  no  possible  connection 
with  the  issues  in  the  case,  and  was  not  within  the  limits 
allowed  on  a  cross-examination. 

BBICKELL,  C.  J. — This  action  was  brought  by  the  appel- 
lee to  recover  one  thousand  dollars,  money  she  had  paid  to 
the  appellant,  as  part  of  the  pnrchase-money  of  a  tract  of 
land ;  and  the  instructions  to  the  jury,  given  by  the  Circuit 
Court,  to  which  exceptions  were  reserved,  rest  her  right  of 
recovery  on  two  grounds :  frst,  that  the  agreement  of  sale 
was  verbal,  and  the  plaintiff  not  having  been  under  it  let 
into  possession  by  tlie  defendant,  it  was  void  by  tl.e  opera- 
tion of  the  statute  of  frauds,  and  she  had  the  right  to  recover 
the  money  paid ;  second,  that  the  defendant  had  not  any 
title  to,  or  estate  in  the  lands,  at  the  time  of  the  sale. 

Whether  the  transaction  was  or  not  a  sale,  or  an  agree- 
ment to  sell  the  lands,  or  an  undertaking  by  the  plaintiff  to 
pay  a  debt  of  her  deceased  husband,  was  a  disputed  ques- 
tion of  fact.  The  jury  have  found  that  it  was  an  agreement 
to  sell.  It  was  undi-puted,  that  the  transaction  rested 
wholly  in  parol ;  nor  was  it  disputed,  that  the  defendant  had 
no  title  to,  or  estate  in  the  premises,  and  that  he  had  not, 
under  the  agreement,  let  the  plaintiff  into  possession.  The 
legal  estate  in  the  lands  resided  in  the  deceased  husband  of 
fhe  plaintiff,  who  was  occupying  them  at  the  time  of  his 
death.  After  his  death,  the  plaintiff  occupied  the  lands, 
and  her  possession  was  a  continuation  of  that  of  her  hus- 
band. It  was  uninterrupted,  and  was  not  subject  to  inter- 
ruption by  the  defendant.  He  may  have  had  the  equitable 
lien  of  a  vendor,  for  so  much  of  the  purchase-money  of  the 
lands  as  was  owing  by  the  deceased  husband  of  the  plaintiff. 
Such  lien  is  a  mere  right,  through  the  medium  of  a  court  of 
equity,  to  charge  the  lands.  It  is  not  a  title  to,  or  an  estate 
in  lands  ;  neither  a  jus  in  re,  nor  a  jus  ad  rem.  Until  it  was 
enforced  by  the  decree  of  a  court  of  equity,  the  appellee 
was  entitled  to  dower  in  the  lands,  and  to  the  possession, 
taking  in  her  own  right  the  rents  and  profits. — Boynton  v. 
Sawyer,  35  Ala.  497. 

Three  of  the  instructions  given  to  the  jury  declare,  that 
the  agreement  to  sell,  being  verbal,  was  in  contravention  of 
the  statute  of  frauds,  and  void,  and  that,  as  a  consequence, 
the  plaintiff  had  the  right  to  reclaim  the  money  she  had 
paid  the  defendant.     These  instructions   were,  doubtless, 
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induced  by  an  expression  in  the  opinion  of  this  court,  when 
the  cause  was  here  at  a  former  term.  It  was  then  said : 
"  The  purpose  of  the  action  is  tlie  recovery  of  money  the 
plaintiff  had  paid  on  a  contract  for  the  purchase  of  lands. 
If  the  contract  was  verbal,  as  the  evidence  seems  to  indicate, 
and  the  plaintiff  has  not  been  under  it  let  into  possession, 
the  right  of  recovery  resulted  from  the  statutory  invalidity 
of  the  contract." — Flinn  v.  Barber,  59  Ala.  446.  It  is  true, 
as  is  insisted  by  the  counsel  for  the  appellant,  that  the 
weight  of  authority,  English  and  American,  confines  the 
right  of  a  vendee  of  lands,  who  has  entered  into  a  verbal 
agreement  of  purchase,  to  recover  money  paid,  or  to  reclaim 
any  other  consideration  with  which  he  has  parted,  to  cases 
of  the  refusal,  or  the  inability  of  the  vendor,  to  complete 
the  contract.— Browne  Stat.  Frauds,  §  122  ;  2  Chit.  Con.  V)28. 
That  is  not,  however,  the  doctrine  which  this  court  adopted 
at  an  early  day,  and  which  has  been  uniformly  recognized, 
whenever  the  question  has  been  directly  presented. —  Allen  v. 
Booker,  2  Stew.  21 ;  Keath  v.  Faffon,  lb.  38  ;  Cope  v.  Williams, 
4  Ala.  362 ;  Sims  v.  McEwen,  27  Ala.  184 ;  Donaldson  v.  Wa- 
ters, 30  Ala.  175. 

The  agreement  to  sell,  resting  wholly  in  parol,  and  the 
vendee  not  havin»  been  under  it  let  into  possession,  it  is 
difl&cuU.  to  understand  upon  what  principle  the  vendor  can 
be  permitted  to  retain  the  consideration  he  has  received. 
At  his  election,  the  agreement  is  by  all  the  authorities 
regarded  as  voidable :  he  may,  if  he  will,  repudiate  it ;  and 
the  vendee  has  no  right  to  recover  damages  for  its  breach, 
or,  in  a  court  of  equity,  to  compel  its  specific  performance. 
Kidder  v.  Hunt,!  Pick.  338  ;  Thompson  v.  Gould,  20  Tick.  134; 
1  Story's  Eq.  §  760.  The  vendee,  if  the  agreement  is  void- 
able, not  having  received  any  benefits  under  it,  should  have 
the  same  right  of  repudiation,  which  it  is  admitted  the  vendor 
may  exercise.  If  he  has  received  possession  of  the  vendor, 
and  retains  it  undisturbed,  under  the  statute  of  frauds,  as  it 
originally  existed  in  this  State,  he  acquired  an  equity  to  com- 
pel the  vendor  to  a  specific  performance,  and  there  was  a 
substantial  ground  on  which  to  hold  him  to  the  agreement. 
"  Morality  forbids  the  idea,"  said  this  court  in  Cope  v.  Wil- 
liams, supra,  "  that  one  man  should  take  possession  of 
another's  property  under  a  contract,  which,  at  most,  is  merely 
void,  and,  notwithstanding  its  continuous  enjoyment,  refuse 
to  make  for  it  any  remuneration.  Here,  the  seller  does  not 
seek  to  recover  of  the  purchaser  upon  his  contract  for  pay- 
ment; but  the  action  is  by  the  buyer,  and  assumes  the  utter 
invalidity  of  the  contract,  and  asserts  a  right  to  be  refunded 
what  has  been  paid  under  it,  although  the  purchaser's  peg* 
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session  has  never  been  molested,  and  the  vendor  has  not 
refused  to  execute  the  contract.  Such  a  demand  is  against 
equity  and  good  conscience,  and  can  not  be  entertained." 

Agreements  not  in  writing,  oflfensive  to  the  statute  of  frauds, 
were  then  made  valid,  in  a  court  of  equity,  by  part  perform- 
ance. The  purchaser  of  lands,  who  had,  as  in  the  case  cited, 
been  let  into  possession  under  a  verbal  agreement  by  tbe 
vendor,  and  paid  a  material  part  of  the  purchase-money,  had 
so  far  proceeded  in  its  performance,  as  had  the  vendor  who 
parted  with  the  possession  and  received  the  money,  that 
neither  could,  without  a  fraud  on  the  other,  refuse  entire 
performance.  Such  part  performance  was  of  no  avail  in 
courts  of  law,  and  was  no  answer  to  a  plea  of  the  statute  of 
frauds. — Johnson  v.  Hanson,  6  Ala.  351.  The  remedy  to  com- 
pel the  entire  performance  was  in  equity ;  but  the  right  was 
clear,  and  an  equitable  right  is  as  sufficient  consideration  to 
support  a  contract,  as  is  a  legal  right. — Scott  v.  Bush,  26 
Mich.  418. 

But,  when  there  had  been  no  such  part  performance,  as 
rendered  the  agreement  valid — when  the  vendor  had  an  un- 
qualified right  to  repudiate  it — there  is  no  contract,  and  no 
right  upon  which  he  can  retain  the  money  of  the  vendee. 
The  mutual  agreement  of  the  parties  is  the  foundation  of 
every  contract  the  law  recognizes  and  enforces.  Their  minds 
must  meet  and  come  together,  consenting  to  the  same  thing, 
at  the  same  time.  There  must  be  a  definite  promise  by  the 
one,  accepted  by  the  other,  and  the  promise  and  accept- 
ance must  coincide  in  point  of  time. — 1  Chit.  Con.  11 ;  Bish- 
op on  Con.  (chap.  14)  §§  174^184,  If  both  have  not  agreed, 
there  is  mere  negotiation,  from  which  each  has  a  correspond- 
ent right  to  withdraw.  If  the  law  requires  the  mutual  assent 
to  be  expressed  in  writing,  or  that  the  assent  of  either  must 
be  so  expressed,  there  can  be  no  mutual  agreement  unless 
shown  by  the  writing.  However  full  and  definite  may,  in 
such  case^  be  the  verbal  agreement  or  arrangement,  there  is, 
in  no  just  sense,  a  contract,  for  each  party  is  not  bound — 
the  parties  are  not  brought  into  binding  relations,  conferring 
mutual  rights,  and  imposing  mutual  obligations.  The  sub- 
sequent willingness  and  ability  of  either  to  perform,  can  not 
convert  the  agreement  into  a  contract,  as  to  the  other,  who 
desires  to  withdraw  or  retract.  If  it  could,  the  existence,  or 
non-existence  of  the  contract,  would  depend  upon  the  mere 
will  of  the  one  party,  and  not  on  the  concurrence  of  both. 
Scott  V.  Bush,  supra.  Yet,  it  is  on  the  subsequent  willing- 
ness and  ability  of  the  vendor  to  comply,  that  the  authori- 
ties, in  conflict  with  tbe  former  decisions  of  this  court,  deny 
the  vendee  the  right,  which  it  is  admitted  the  vendor  had,  of 
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withdrawing  from  the  agreement,  and  reclaiming  the  consid- 
eration with  which  he  had  parted.  If  he  was  unwilling,  or 
unable  to  perform  on  his  part,  the  right  of  the  vendee  to  re- 
claim the  consideration  was  unquestioned.  It  is  not  at  the 
will  of  one  party,  without  the  concurrence  of  the  other  in  its 
exercise,  to  make  or  unmake  contracts. 

The  former  decisions  of  this  court  were  pronounced  when 
the  statute  of  frauds  of  1803  (Clay's  Dig.  254,  §  1)  was  of 
force,  or  relate  to  agreements  which  were  governed  by  it. 
That  statute,  pursuing  the  words  of  the  English  statute  of 
frauds,  did  not  declare  verbal  agreements  for  the  sale 
of  lands,  void.  It  simply  declared,  that  no  action  could  be 
supported  on  them.  The  construction  of  that  statute  was, 
that  it  did  not  render  such  agreements  absolutely  void,  but 
merely  voidable :  that  it  applied  to,  and  affected  only,  the 
evidence  necessary  to  jji'ove  the  contract — requiring  written, 
where  the  common  law  was  satisfied  with  parol  evidence. —  Gil- 
lespie V.  Battle,  15  Ala,  276.  The  statute  now,  in  express 
terms,  declares  such  agreements  void,  unless  in  writing,  ex- 
pressing the  consideration,  and  signed  by  the  party  to  be 
charged,  or  by  some  person  he  has  in  writing  authorized. 
Code  of  1876,  §  2121.  Such  agreements  are  not  void,  as 
immoral,  or  evil  in  themselves,  but  they  are  void,  because 
offensive  to  the  policy  the  statute  establishes.  Being  void, 
they  are  nullities ;  and  so  long  as  merely  executory,  it  is 
diflScult  to  conceive  of  any  purpose  for  which  they  can  be 
used.  The  contract,  unless  the  statute  is  violated,  can  not 
be  enforced.  It  is  void,  and  that  whi -h  is  void,  by  express 
statutory  declaration,  must  be  "a  nullity — must  be  without 
legal  effect,  incapable  of  conferring  right,  or  imposing  duty. 
Scott  v.  Bush,  supra. 

The  remaining  instructions  assert,  if  the  agreement  was 
verbal,  and  the  title  and  estate  in  and  to  the  lands  resided, 
not  in  the  defendant,  but  in  the  deceased  husband  of  the 
plaintiff,  then  the  plaintiff  was  entitled  to  recover  the  money 
paid,  with  interest  thereon  fi-om  the  day  of  payment.  Wheth- 
er the  agreement  Avas  verbal  or  ivritten,  this  was  the  riglit  of 
the  plaintiff,  so  long  as  the  agreement  was  executory.  In 
the  absence  of  stipulations  that  a  vendor  sells  only  a  partial 
interest,  or  such  title  or  estate  as  he  may  have  in  particular 
lands,  the  presumption  is,  that  the  inducement  to  a  vendee 
to  buy  is  that  he  may  acquire  a  good  and  indefeasible  title. 
The  right  to  such  title  does  not  spring  from  the  express 
agreement  of  the  parties ;  it  is  given  by  law,  unless  the 
agreement  repels  its  existence. — Cullom.  v.  Br.  Bardi  of  Alohile, 
4  Ala.  28.  _  In  1  Sugden  on  Vendors,  398  (marg.  339),  the 
doctrine   is   thus   stated :     "  A  general  agreement  to  sell  a,. 
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property  means  a  sale  in  fee  simple ;  and  the  court  will  not 
infer  that  a  term  of  years  only  is  sold,  on  account  of  the 
smallness  of  the  price.  Where  a  person  sells  an  interest, 
and  it  appears  that  the  interest  which  be  pretended  to  sell 
was  not  the  true  one ;  as,  for  example,  if  it  was  a  less  num- 
ber of  years  than  he  had  contracted  to  sell,  the  purchaser 
may  consider  the  contract  at  an  end,  and  bring  an  action  for 
money  had  and  received,  to  recover  any  sum  of  money  which 
he  may  have  paid  in  part  performance  of  the  agreement  for 
the  sale."  If  this  be  the  right  of  the  purchaser,  where  the 
vendor  has  a  title,  but  not  the  title  he  has  contracted  to  sell, 
the  right  is  not  less,  nor  is  it  varied,  when  the  vendor  has  no 
title  or  estate  which  is  vendible  and  alienable.  "The  good 
sense  and  equity  of  the  law  on  this  subject,"  remarks  Chan- 
cellor Kent,  "  is  that,  if  the  defect  of  title,  whether  of  lands 
or  chattels,  be  so  great  as  to  render  jihe  thing  sold  unfit  for 
the  use  intended,  and  not  within  the  inducement  to  purchase, 
the  purchaser  ought  not  to  be  held  to  the  contract,  but  left 
at  liberty  to  rescind  it  altogether." — 2  Kent,  373. 

When  a  vendee  has  a  right  to  recover  a  deposit  of  a  part 
or  of  the  whole  purchase-money,  because  of  the  inability  of 
the  vendor  to  make  title,  he  can  also  recover  interest  from 
the  time  it  was  paid,  without  an  express  agreement. — 2  Sug. 
Vendors,  272-79.  In  this  State,  "  interest  is  but  a  just  com- 
pensation for  withholding  the  principal  sum  ;  and  when  the 
principal  sum  is  ascertained  to  be  due  at  a  particular  period, 
and  remains  unpaid,  without  a  sufficient  excuse  for  its  non- 
payment, the  interest  follows  as  an  incident." —  Whitworth  v. 
Hart,  22  Ala.  360. 

There  was  no  error  in  refusing  to  permit  the  defendant  to 
inquire  of  the  plaintiif,  whether  she  had  repaid,  in  whole  or 
in  part,  the  money  advanced  or  loaned  to  her  by  her  brother, 
and  which  was  paid  to  the  defendant.  The  money  had  been 
received  by  the  defendant,  in  pursuance  of  his  agreement 
with  the  plaintiff;  and  whether  she  had  repaid  her  brother 
or  not,  did  not  lessen  her  right  to  it,  nor  subject  the  defend- 
ant to  any  liability  to  him.  Nor  was  it  at  all  material 
whether  the  plaintiff  could  have  made  the  second,  or  any 
other  payment  of  the  purchase-money.  There  was  no  obli- 
gation resting  on  her  to  make  them,  and  as  the  defendant 
could  make  her  no  title  to  the  lands,  he  ought  not  to  have 
received  them.  If  the  purpose  of  the  examination  was  con- 
tradiction and  impeachment  of  the  plaintiff,  it  could  not  be 
directed  to  matters  collateral  or  irrelevant  to  the  issue. — Blxi- 
key  V.  Blakey,  33  Ala.  611 ;  Bivens  v.  Brown,  37  Ala.  422. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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Ex  parte  McCoy. 

Application  for  Mandamus  to  Circidt  Judge,  on  refusal  to  Quash 
Venire  for  Grand  Jury. 

1.  Drawing  of  grand  jurors;  irregularities  not  availing  to  quash  venire.  — The 
several  statiitory  provisious  relating  to  the  drawing  and  selection  of  grand 
jurors,  requiring  the  sheriff  to  procure  biennially  a  list  of  the  householders 
and  freeholders  of  the  county,  and  prescribing  the  manner  in  which  the  draw- 
ing shall  be  conducted,  the  lists  prepared  and  kept,  etc.  (Code,  §§  4732-43), 
are  expressly  declared  to  be  "merely  directory"  (lb.  §  4759);  and  their  non- 
observance  by  the  officers  charged  with  the  duty  of  drawing  and  selecting  the 
grand  jurors,  no  fraud,  corruption,  or  partiality  being  shown,  is  no  ground  for 
quashing  the  venire,  before  indictment  found,  at  the  instance  of  a  person  who 
is  in  custody  under  a  criminal  charge. 

This  was  an  application,  by  petition,  at  the  suit  of  W.  J. 
H.  W.  McCoy,  for  a  writ  of  mandamus,  or  other  appropriate 
writ,  directed  to  the  Hon.  John  P.  Hubbabd.  presiding  in  the 
Circuit  Court  of  Butler,  commanding  and  requiring  him  to 
quash  the  venire  of  grand  jurors  summoned  for  the  Novem- 
ber term,  1880,  of  said  court,  for  the  causes  particularly  set 
forth  and  specified  in  the  petitioner's  motion  for  that  pur- 
pose, as  made  in  said  court  and  overruled.  It  appears  from 
the  petition  and  the  accompanying  exhibit,  showing  the  pro- 
ceedings had  on  the  motion  in  the  court  below,  that  the  peti- 
tioner was  under  bond  conditioned  for  his  appearance  at  said 
term  of  the  court  to  answer  a  criminal  charge ;  that  on  the 
opening  of  the  court,  before  the  organization  of  the  grand 
jury,  he  "  challenged  the  array  of  grand  jurors,  moved  to 
quash  the  venire,  and  suggested  to  the  court,  as  amicus  ciirioe, 
that  the  venire  should  be  set  aside  and  annulled,"  on  account 
of  alleged  irregularities  in  the  drawing  and  selection  of  the 
jurors,  which  were  particularly  stated,  numbering  seventeen 
in  all ;  that  the  court  thereupon  examined,  on  oath,  the  pro- 
bate judge,  sheriff,  and  clerk  of  the  Circuit  Court,  each  of 
whom  testified  as  to  all  the  facts  connected  with  the  drawing 
and  selecting  of  the  jurors,  grand  and  petit,  as  conducted  by 
them  for  said  term  of  the  court ;  that  on  the  evidence  ad- 
duced the  court  overruled  the  petitioner's  motions  and  sug- 
gestion, and  proceeded  to  organize  the  grand  jury  ;  and  that 
the  petitioner  duly  excepted  to  this  ruling  and  action  of  the 
court.  The  testimony  of  these  witnesses,  which  is  set  out  at 
length   in  the  transcript   as  part  of  the  bill   of   exceptions, 
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shows  various  irregularities  in  the  drawing  and  selecting  of 
the  jurors  by  them  ;  as,  for  instance,  that  the  list  from  which 
the  names  were  drawn  was  procured  by  the  sheriff  more 
than  two  years  previously,  and  was  takt  n  by  him  from  one 
of  the  '  tax-books  "  in  the  office  of  the  probate  judge  ;  that 
the  names,  as  drawn  one  by  one,  were  placed  on  tbe  list  of 
grand  jurors,  or  of  petit  jurors  for  the  different  weeks, 
according  to  the  precinct  in  which  the-  persons  lived,  or  their 
former  service  as  jurors ;  that  a  list  of  the  persons  rejected 
was  not  kept ;  that  the  lists  were  not  deposited  in  separate 
boxes,  <fec.,  &c. 

J.  C.  Richardson,  for  the  petitioner,  contended  that  the 
numerous  irregularities  in  ihe  drawing  and  selecting  of  the 
jurors  vitiated  the  proceedings,  and  were  good  cause  for  a 
motion  to  quash  the  venire,  since  they  were  not  available  on 
plea  or  motion  in  defense  of  an  indictment ;  citing  the  follow- 
ing authorities  :  1  Bishop's  Crim.  Pro.  §§  877-8 ;  Brooks  v. 
Tlie  State,  9  Ala.  13  ;  Brazier  v.  The  State,  44  Ala.  387  ; 
Boulo  V.  The  State,  51  Ala.  19 ;  Moses  v.  The  State,  58  Ala. 
119 ;  Williams  v.  The  State,  5  Porter,  155 ;  FinUy  v.  The 
State,  61  Ala.  205. 

Gamble  &  Bolling,  contra. — The  grand  jurors  were  drawn 
in  the  presence  of  the  officers  designated  by  law,  and  mere 
irregularities  or  informalities  in  their  proceedings  avail  noth- 
ing.—Code,  §§  4759,4889;  Cross  v.  The  State,  at  the  late 
term  ;  0' By  rues  v.  The  State,  51  Ala.  25  ;  Dotson  v.  The  State, 
62  Ala.  141 ;  Boido  v.  The  State,  51  Ala.  18. 

STONE,  J. — Each  and  every  of  the  duties,  the  non-observ- 
ance of  which  is  urged  as  a  ground  for  quashing  and  setting 
aside  the  venire  for  tiie  grand  jury,  is  declared  by  the  statute 
to  be  directory,  and  famishes,  of  itself,  no  predicate  for  the 
relief  pr^-yed  for  in  this  case —Code  of  1876,  §§  4759,  4889, 
4890 ;  Boulo  v.  The  State,  51  Ala.  18 ;  Dotson  v.  The  State,  62 
Ala.  141 ;  Cross  v.  The  State,  63  Ala.  40.  We  need  not,  and 
do  not,  inquire  what  would  be  the  duty  of  the  presiding 
judge,  if  corruption,  fraud,  or  partiality  in  the  drawing  of  the 
jury,  were  charged.  Nothing  of  the  kind  is  charged  in  this 
case. — Brook-s  case,  9  Ala.  9. 

The  writ  of  mandamus  is  refused. 
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Parker  v.  Hubbard. 

Application  for  3Iandamus  to  Clerk  of  County  Board  of  Reve- 
nue,  in  matter  of  Warrant/or  County  Claim. 

1.  Repealing  statutes  by  implication. — The  repeal  of  statutes  by  implication 
is  not  favored  :  it  is  ouly  wbeu  there  is  an  irreconcilable  conflict  between  two 
statutes,  and  when  a  reasonable  field  of  operation  can  not  be  found  for  the 
later,  that  it  is  allowed  to  repeal  the  former  by  implication. 

2.  County  claims ;  unde%  general  statute  regidating  fine  and  forfeiture  fund  in 
Montgomery,  and  under  special  statute  for  reliej  of  Robert  Farker.—The  act  "to 
regulate  the  fine  and  forfeiture  fund  of  Montgomery  county,"  approved  Janu- 
ary 28,  1879  (Sess.  Acts  187a-9,  p.  246),  abolished  the  preference  theretofore 
given  to  county  claims  first  registered,  and  provided  for  a  competitive  system 
among  the  persons  holding  claims  against  the  county,  whether  registered  or 
unregistered,  by  which  payment  would  be  first  made  to  him  who  would  accept 
the  smallest  per  cent,  in  full  satisfaction  of  his  claim  ;  and  the  special  statute 
"for  the  relief  of  Robert  Parker,"  late  coroner  of  said  county,  approved  Feb- 
ruary 13,  1879  (lb.  482),  directed  the  county  Board  of  Revenue  "to  examine 
and  audit  the  account  of  Robert  Parker,  for  expenses  incurred  and  services 
rendered  by  him  as  coroner  for  said  county,  and  which  would  have  been  pro- 
per charges  against  the  fine  and  forfeiture  fund  of  said  county,  and  for  which 
he  has  received  no  compensation,"  and  to  "draw  their  warrant  in  his  favor, 
on  the  treasurer  of  said  county,  payable  out  of  the  fine  and  forfeiture  fund  of 
said  county,  for  the  amount  that  may  be  allowed  and  audited  by  said  Board  of 
Revenue."  Held,  that  there  was  no  irreconcilable  conflict  between  the  two 
statutes  ;  that,  under  their  operation,  while  all  registered  claims  were  not  en- 
titled to  preference  over  Parker's,  his  was  not  entitled  to  a  prelerence  over  them, 
but  he  was  simply  placed  on  an  equality  with  the  holders  of  other  claims,  and 
entitled  to  the  same  rights  given  to  them  by  the  former  statute. 

3.  When  mandamus  Zies.  —  When  a  county  board  of  revenue  is  authorized  and 
required,  by  a  special  statute,  to  audit  and  examine  a  particular  claim  against 
the  county,  and  to  draw  their  warrant  on  the  county  treasurer,  in  favor  of  the 
claimant,  for  the  amount  allowed  by  them  ;  having  audited  and  allowed  the 
claim,  they  may  thenjselves  draw  their  warrant  on  the  treasurer,  or  order  it  to 
be  drawn  bj'  their  clerk,  or  miuisterial  ofl&cer  ;  and  having  ordered  it  to  be 
drawn  by  their  clerk,  if  he  n-fuses  to  draw  it  in  proper  form,  the  claimant  can 
not  have  a  mandamus  from  the  Circuit  Court  to  compel  him,  but  must  first  ask 
for  a  peremptory  order  from  the  board  of  revenue. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  was  a  petition  by  Robert  Parker,  duly  verified  by 
affidavit,  asking  a  mandamus,  or  other  appropriate  writ, 
against  Samuel  D,  Hubbard,  as  clerk  of  the  Board  of  Eev- 
enue  of  Montgomery  county,  requiring  him  to  sign  and  de- 
liver to  the  petitioner  a  warrant  on  the  county  treasurer, 
under  the  facts  stated  in  the  opinion  of  the  court.  The  court 
below  sustained  a  demurrer  to  the  petition,  and  its  judgment 
is  here  assigned  as  error. 
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Bragg  &  Thorington,  for  appellant. — 1.  The  special  act  for 
the  relief  of  Eobert  Parker  gives,  and  was  intended  to  give 
him,  a  right  to  have  his  claim  paid  in  full  out  of  the  fine  and 
forfeiture  fund,  without  any  reference  to  the  condition  of 
other  claims  against  that  fund — a  preference  and  priority- 
over  other  claims,  which,  under  the  provisions  of  the  general 
law,  must  submit  to  a  considerable  reduction  to  secure  an 
early  payment.  The  General  Assembly  has  absolute  power 
over  the  disposition  of  this  fund,  and  may  discriminate 
among  different  claims  on  it. — Palmer  v.  Fitt.s,  51  Ala.  489. 
This  power  was  exercised  in  favor  of  Parker,  by  the  terms  of 
this  special  act,  whose  claim  was  thereby  recognized  as 
meritorious,  being  for  necessary  public  services,  for  which 
he  had  never  received  any  compensati(^.  The  object  and 
intent  of  the  act  are  apparent  on  its  face,  and  it  makes  no 
reference  to  the  general  statute  passed  a  few  days  before. 
The  rule  applicable  to  the  construction  of  statutes  in  pari 
materia,  does  not  apply  to  these  two  statutes,  one  of  which  is 
private,  and  confers  special  individual  rights  on  a  particular 
claimant ;  while  the  other  is  a  general  and  public  statute, 
relating  to  all  cl  dms  against  the  county,  and  regulating  the 
county  finances  generally. — Sedgwick  on  Stat,  and  Const. 
Law,  248-9.  Any  construction  which  would  engraft  the 
special  on  the  general  statute,  would  entirely  defeat  the  op- 
eration and  effect  of  the  former,  and  is  therefore  to  be 
a>\oided.~  Thompson  v.  The  State,  20  Ala.  54.  Under  the 
general  statute,  which  relates  only  to  claims  then  existing, 
all  such  claims  are  required  to  be  registered  within  sixty 
days  after  notice,  to  be  given  by  the  clerk  of  the  Board  of 
Eevenue  ;  while  the  special  statute  relates  to  one  particular 
claim,  to  be  afterwards  audited  and  ascertained,  but  does  not 
specify  any  time  within  which  this  must  be  dona ;  and  if  its 
allowance  only  puts  it  on  a  footing  with  other  claims  under 
the  general  statute,  it  might  be  barred  before  its  allowance. 
So  far  as  the  claim  of  Park^^r  was  a  proper  charge  against 
the  fine  and  forfeiture  fund,  no  special  act  was  necessary  to 
put  it  on  an  equality  with  other  claims  against  that  fund.  A 
reference  to  the  legislative  journals,  of  which  the  court  will 
take  judicial  notice,  will  show  that  the  bill,  as  originally  in- 
troduced, provided  for  the  payment  of  this  claim  out  of  the 
general  county  fund;  and  that  it  was  amended  by  limiting  it 
to  the  fine  and  forfeiture  fund,  against  which  it  was  recog- 
nized as  a  proper  charge. 

2.  The  demurrer  to  the  petition  admits  its  allegations  to 
be  true.  The  petition  shows  that  the  Board  of  Eevenue  has 
performed  its  duty,  and  that  the  clerk,  its  ministerial  officer, 
refuses  to  perform  the  ministerial  duty  required  at  his  hands. 
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Mandamus  is  the  appropriate  remedy  to  compel  the  perform- 
ance of  this  duty. 

D,  S.  Troy,  contra. — 1.  The  petitioner  does  not  show  any 
right  to  a  mandamus  against  Hubbard,  who  is  the  mere  min- 
isterial officer  of  the  Board  of  Revenue,  and  who  is  not 
shown  to  have  violated  its  orders.  The  Circuit  Court  has  a 
general  controlling  power  over  "inferior  jurisdictions,"  and 
the  Board  of  Eevenue  is  an  inferior  jurisdiction  subject  to 
this  control.  But  the  petitioner  does  not  ask  any  relief 
against  that  tribunal,  and  does  not  show  that  it  has  refused 
to  make  its  clerk  do  his  duty. 

2.  The  petitioner  was  not  entitled  to  any  other  warrant, 
than  that  tendered  to  him  by  Hubbard.  The  special  act  for 
the  relief  of  the  petitioner  does  not  declare  that  his  claim 
shall  have  preference  and  priority  over  all  other  claims 
against  the  county  ;  though  such  words,  or  similar  words, 
would  be  the  simplest  and  most  natural  mode  of  expressing 
the  idea  for  which  the  petitioner  contends,  and  are  generally 
(if  not  universally)  used  in  private  statutes  having  such  a 
purpose.  There  is  nothing  in  the  special  statute  which 
shows  an  intention  to  interfere  with  the  system  established 
by  the  general  statute,  and  there  is  no  necessary  inconsist- 
ency or  repugnancy  between  the  two. 

STONE,  J.— The  "act  for  the  relief  of  Robert  Parker,  late 
coroner  for  the  county  of  Montgomery,"  approved  February 
13,  1879,  authorized  and  empowered  the  Board  of  Revenue 
of  Montgomery  county  "to  examine  and  audit  the  account  of 
Robert  Parker,  for  expenses  incurred  and  services  rendered 
by  him  as  coroner  for  the  county  of  Montgomery,  and  which 
would  have  been  proper  charges  against  the  fine  and  for- 
feiture fund  of  said  county,  and  for  which  he  has  received 
no  compensation."  'Ihe  act  then  directs  that  the  Board  of 
Revenue  shall  "draw  their  warrant,  in  favor  of  said  Robert 
Parker,  on  the  treasurer  of  said  county,  and  payable  out  of 
the  fine  and  forfeiture  fund  of  said  county,  for  the  amount 
that  may  be  allowed  and  audited  by  said  Board  of  Revenue." 
Pamph.  Acts  1878-9,  page  482. 

The  petition  in  this  case  represents,  "That  pursuant  to 
the  provisions  of  said  act,  the  said  Board  of  Revenue  has 
examined  and  audited  the  account  of  petitioner  [Parker] 
mentioned  in  said  act,  and  the  amount  allowed  and  audited 
by  said  board  in  favor  of  petitioner  is  the  sum  of  one  thous- 
and and  thirty-two  and  75-100  dollars."  Petition  then 
averred,  that  a  warrant  was  thereupon  demanded  of  Hub- 
bard, clerk  of  said  Board  of  Revenue,  on  the  treasurer  of 
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said  county,  for  the  sum  so  awarded  ;  that  it  was  the  duty  of 
said  clerk,  among  other  things,  to  issue  warrants  on  claims 
audited  and  allowed  by  said  board ;  that  "by  virtue  of  the 
direction,  authority,  and  practice  of  said  Board  of  Revenue, 
it  was  and  is  the  duty  of  said  clerk  to  sign  and  issue  lawful 
and  proper  warrants  on  all  claims  allowed  and  audited  by 
said  Board  of  Revenue,  and  to  sign  and  issue  to  petitioner 
the  said  warrant  tendered  to  said  clerk  by  petitioner ;"  that 
said  clerk  signed  and  tendered  to  petitioner  a  warrant  for 
the  proper  amount,  but  on  its  face  made  payable  "out  of  any 
moneys  in  the  fine  and  forfeiture  fund,  not  required  to  pay 
registered  claims  against  said  fund,  as  now  required  by  law  ;" 
and  that  said  clerk  refused  to  issue  his  warrant  to  petitioner 
in  any  other  form.  Petitioner  refused  to  accept  this  war- 
rant, and  tendered  to  said  clerk,  to  be  signed  by  him,  a  war- 
rant in  the  following  form  :  "The  treasurer  of  Montgomery 
county,  when  in  funds,  will  pay  to  Robert  Parker,  or  order, 
one  thousand  and  thirty-two  and  75—100  dollars,  from  the 
fine  and  forfeiture  fund  of  said  county,  in  pursuance  of  an 
act  of  the  General  Assembly  of  Alabama,  approved  the  13th 
day  of  February,  1879."  This,  Hubbard  refused  to  sign. 
The  prayer  of  the  petition  was  for  a  mandamus  to  Hubbard, 
commanding  him  to  sign  the  warrant  tendered.  There  was 
a  demurrer  to  this  petition,  which  the  Circuit  Court  sus- 
tained ;  and  Parker  brings  the  case  here  by  appeal. 

We  do  not  think  the  warrant  tendered  by  Hubbard  was  a 
compliance  with  the  statute.  The  legal  efi'ect  of  its  terms 
would  have  been  to  constitute  all  registered  claims,  against 
the  fine  and  forfeiture  fund,  preferred  claims  over  that  of 
Parker.  We  can  not  think  this  was  the  intention  of  the 
legislature. 

The  petitioner  contends  that  the  effect  of  the  special  stat- 
ute, the  substance  of  which  is  given  above,  is  to  give  to  him 
a  right  to  demand  and  have  payment  thereof,  out  of  the  fine 
and  forfeiture  fund,  paramount  to  other  claims  on  that  fund  : 
in  other  words,  to  make  it  a  preferred  claim-  To  this  it  is 
objected,  for  the  Board  of  Revenue,  that  under  the  "aci  to 
regulate  the  fine  and  forfeiture  fund  of  Montgomery  county, 
and  the  disposal  of  moneys  arising  from  fines,  forfeitures, 
and  convict  labor,"  approved  January  28, 1879  (Pamph.  Acts 
246j,  the  moneys  accruing  to  the  fine  and  forfeiture  fund 
must  be  expended  under  the  provisions  of  that  statute.  To 
this  it  is  replied,  that  the  special  act  for  the  relief  of  Robert 
Parker  is  of  later  date  than  the  general  statute  above  re- 
ferred to ;  that  the  provisions  of  the  two  acts  are  incom- 
patible, and  that  the  later  enactment  repeals  by  implication 
all  the  provisions  of  the  former   to   which  it  is   repugnant. 

Vol..  i.xiv. 


1879.]  OF  ALABAMA.  207 

[Pftrker  v.  Hubbard.] 

To  this  it  is  rejoined,  that  the  two  acts  are  not  repugnant, 
but  may  well  stand  together. 

Repeal  of  statutes  by  implication  is  not  favored  in  the  law; 
and  it  is  only  when  there  is  an  irreconcilable  conflict  that  the 
later  repeals  the  older  enactment,  by  implication.  If  we  can 
find  a  reasonable  field  of  operation  for  the  more  recent  stat- 
ute, without  displacing,  or  colliding  with  the  provisions  of 
the  previous  law,  the  conclusion  is  that  the  legislature  in- 
tended both  statutes  should  stand.  In  such  case,  there  is 
no  repugnancy,  and  no  repeal  by  implication. — 2  Brick.  Dig. 
463.  "When  the  mind  of  the  legislator  has  been  turned  to 
the  details  of  a  subject,  and  he  has  acted  upon  it,  a  subse- 
quent statute  in  general  terms,  or  treating  the  subject  in  a 
general  manner,  and  not  expressly  contradicting  the  origi- 
nal act,  shall  not  be  considered  as  intended  to  afiect  the  more 
{)articular  or  positive  previous  provisions,  unless  it  is  abso- 
utely  necessary  to  give  the  latter  act  such  a  construction,  in 
order  that  its  words  shall  have  any  meaning  at  all." — Sedg. 
Stat,  and  Cons.  Law,  2  ed.,  98,  and  note  a ;  State,  ex  reL  v. 
Bishop,  41  Mo.  16. 

We  do  not  think  there  is  any  repugnancy  between  these 
two  statutes,  when  properly  construed.  The  general  statute 
furnishes  persuasive  evidence  that  the  aggregate  of  proper 
claims  against  the  fine  and  forfeiture  funa  of  Montgomery 
county  was  disproportionately  large,  and  it  provided  for  a 
competitive  system  among  the  creditors,  awarding  first  pay- 
ment to  him  who  would  submit  to  the  heaviest  discount 
from  the  face  of  his  claim.  It  obliterated  the  preference 
given  to  claims  first  registered,  save  in  case  of  a  tie,  and 
directed  payment  of  registered  claims  to  be  first  made  to  him 
who  proposed  to  accept  the  smallest  per  cent,  in  full  liquida- 
tion. It  did  not  propose  to  determine  what  were,  or  were 
not,  proper  claims  against  that  fund,  but  left  that  subject  as 
previous  legislation  had  defined  it.  Its  provisions  embrace 
all  claims  against  that  fuud,  whether  registered  or  unregis- 
tered at  the  time  of  the  enactment.  All,  upon  registering 
their  claims,  could  bid  for  the  money  belonging  to  that  fund, 
as  the  same  migljt  be  advertised  and  offered  from  time  to 
time. 

The  special  statute  for  the  relief  of  Robert  Parker  indi- 
cates that  his  claim  was  for  services  previously  rendered,  and 
that  either  the  treasurer  refused  to  recognize  it  as  a  valid, 
subsisting  claim,  or  that  it  was  in  such  form  that  Parker 
could  not  successfully  assert  it,  or  have  it  registered.  There 
is  no  general  statute,  requiring  or  authorizing  claims  against 
the  fine  and  forfeiture  fund  to  be  audited.  The  statutes  pro- 
vide other  methods  for  their  authentication. — Code  of  1876, 


208  SUPEEME  COURT  [Dec  Term. 

[Parker  v.  Habbftrd] 

§§  4460-62,  5046 ;  Pamph.  Acts  1865-6,  470.  Hence,  we  are 
led  to  infer  there  was  some  obstacle  in  the  way  of  the  suc- 
cessful assertion  of  Mr.  Parker's  claim,  and  that  on  this  ac- 
count the  statute  was  procured  to  be  enacted.  This  view  re- 
ceives further  confirmation  in  the  language  of  the  statute, 
which  directed  the  Board  of  Revenue  to  audit  Parker's 
claim  for  expenses  incurred,  <fec.,  which  ivould  have  been 
proper  charges  against  the  fine  and  forfeiture  fund  of  said 
county.  If  his  claim  consisted  of  charges  confessedly 
chargeable  on  that  fund,  and  if  there  was  no  impediment  in 
tbe  way  of  its  operation,  there  would  have  been  no  need  of 
the  statute,  or  that  the  claim  should  be  audited.  This,  we 
suppose,  furnished  the  reason  for  the  passage  of  the  act  for 
the  reHef  of  Robert  Parker,  which  we  are  construing.  There 
is  nothing  in  the  special  statute  which,  in  terms,  repeals  any 
former  law,  and  nothing  which  asserts  that  this  shall  stand 
as  a  preferred  claim  on  the  fine  and  forfeiture  fund.  The 
legislature  has  frequently  declared  that  certain  classes  of 
claims  shall  be  preferred  ;  but  they  have  always  done  so  in 
express  language.  We  presume  the  legislature  would  not 
have  enacted  the  statute  in  question,  if  the  treasurer  had  al- 
lowed the  claim,  or  the  Board  of  Revenue  had  felt  itself  au- 
thorized to  audit  and  examine  it.  This  furnishes  to  the  act 
for  the  relief  of  Robert  Parker  a  field  of  operation,  without 
disturbing  or  impairing  the  provisions  of  the  act  to  regulate 
the  fine  and  forfeiture  fund  of  Montgomery  county.  We  do 
not  think  the  statute  makes  petitioner's  a  preferred  claim. 
It  enables  him  to  have  it  put  in  form  to  be  registered,  with 
all  the  rights  which  the  general  statute  secures  to  all  other 
owners  of  registered  claims  against  that  fund.  The  words, 
'when  in  funds,'  found  in  the  warrant  tendered  to  Hubbard 
for  signature,  are  beyond  the  language  or  purpose  of  the 
statute,  and  should  have  been  omitted. 

The  words  of  permission  and  authorization  employed  in 
this  statute  must  be  construed  as  mandatory. — 2  Brick.  Dig. 
462,  §§  29,  30  ;  Sedg.  Stat,  and  Const.  Law,  2  ed.,  376.  The 
statute  made  it  the  duty  of  the  Board  of  Revenue  to  examine 
and  audit  the  claim ;  and  if  they  had  declined  to  obey  its 
direction,  they  could  have  been  coerced  to  do  so.  The 
Board  of  Revenue  performed  this  dutv,  and  ascertained  the 
amount  due.  This  being  done,  a  single  duty  remained ;  that 
of  drawing  "their  warrant  in  favor  of  said  Robert  Parker,  on 
the  treasurer  of  said  county,  and  payable  out  of  the  fine  and 
forfeiture  fund  of  said  county,"  for  the  amount  allowed.  This 
is  a  mere  ministerial  duty,  and  could  be  performed  by  the 
board  directly,  or  through  Hubbard,  their  clerk,  as  they 
might  elect.     But,  whether  drawn  in  one  form  or  the   other, 
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it  was  the  act  of  the  board,  and  not  the  act  of  the  clerk.  If 
the  petitioner  failed  to  obtain  the  warrant  he  was  entitled  to, 
his  recourse  was  on  the  Board  of  Kevenne  ;  and,  until  he  de- 
manded such  warrant  from  the  Board  of  Bevenue,  and  failed 
to  obtain  it ;  or,  until  he  sought  unsuccessfully  to  obtain 
from  that  body  its  mandatory  order,  compelling  their  clerk 
to  issue  the  proper  warrant,  he  fails  to  show  a  right  to  the 
writ  of  mandamus.  One  court  will  not  interfere  with,  or 
cause  the  performance  of  mere  clerical  duties  of  another 
tribunal.  Judicial  in  its  nature  and  functions,  until  that  tri- 
bunal has  been  unsuccessfully  applied  to,  to  command  and 
compel  its  own  ministerial  agent  to  perform  the  duty. — Man- 
sony.  Ex  parte,  1  Ala.  98  ;  Lehman,  Durr  &  Co.  v.  Robinson, 
59  Ala.  21i^,  245. 

It  is  conteoded  for  appellant  that  the  petition  in  this 
case  does  show  in  effect  that  the  Board  of  Revenue  had 
done  its  duty,  and  made  the  proper  order  for  the  issue  of 
the  warrant,  and  that  nothing  remained  but  for  the  clerk  to 
issue  the  warrant  to  which  appellant  was  entitled.  The 
language  relied  on  as  supporting  this  view  is  :  that  "by  vir- 
tue of  the  direction,  authority,  and  practice  of  said  Board  of 
Revenue,  it  was  and  is  the  duty  of  said  clerk  to  sign  and  is- 
sue lawful  and  proper  warrants  on  all  claims  allowed  and 
audited  l>y  said  Board  of  Revenue,  and  to  sign  and  issue  to 
petitioner  the  said  warrant  tendered  to  said  clerk  by  peti- 
tioner." We  are  inclined  to  construe  this  language  as  affirm- 
ing the  nature  and  scope  of  the  duties  of  the  clerk,  rather 
than  as  an  averment  that  the  Board  of  Revenue  had 
directed  their  clerk  to  issue  tlie  warrant  in  the  form  claimed. 
But,  conceding  that  the  averment  is  the  equivalent  of  a 
statement  that  they  had  directed  their  clerk  to  issue  a  war- 
rant in  the  form  demanded,  it  does  not  aid  the  petitioner's 
case.  It  still  fails  to  show  that  petitioner  had  applied  un- 
successfully to  the  Board  of  Revenue,  for  an  order  compell- 
ing their  clerk  to  issue  the  proper  warrant.  Until  he  had 
made  such  application,  and  failed,  petitioner  had  no  right  to 
appeal  to  the  Circuit  Court. 

It  is  contended  for  appellant  that  the  act  "to  regulate  the 
fine  and  forfeiture  fund  of  Montgomery  county,"  approved 
January  28, 1879,  provides  only  for  the  payment  of  claims 
then  existing,  and  makes  no  provision  whatever  for  claims 
afterwards  to  accrue  against  that  fund.  On  this  the  argu- 
ment is  made,  that  the  effect  of  our  ruling  is  to  exclude  the 
Parker  claim  from  all  participation  in  the  competitions  for 
the  moneys  realized,  and  from  time  to  time  advertised  and 
offered  to  the  highest  bidder.  We  need  not  consider,  in  this 
case,  whether  that  is  the  proper  construction  of  the  statute, 
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and  whether  furtlier  legislation  is  or  is  not  necessary.  Tlie 
present  claim  was  in  existence  when  that  statute  was  enacted. 
Whether  it  had  been  registered  or  not,  it  was  within  the  pro- 
visions of  that  statute  ;  for  it  is  in  express  terms  made  ap- 
plicable to  all  clfiims  against  the  fine  and  forfeiture  fund, 
"whether  registered  or  unregistered." 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Brotighton  v,  Mitchell. 

Bill  ill  Equity  by  Vendor  and  Assignee,  against  Purchaser  of 
Land,  to  enforce  Payment  of  Purchase- Money, 

1.  Parties  to  bill,  on  n.isvjned  chose  in  action. — When  the  canse  or  subject  of 
the  suit  is  fi  let;  il  chose  iu  action  which  has  been  asKis^ned,  the  assignor  is,  in 
iM  cises,  a  |)ri)p-;r  pirty,  either  plaiiitifif  or  defendant ;  and  when  the  legal  title 
still  rmiiaius  in  him,  or  the  assifnineut  is  not  absolute  and  unconditional,  or 
its  extent  or  validity  is  disputed,  he  is  a  necessary  party,  that  he  may  be  bound 
by  the  decree,  and  further  litigation  be  prevented. 

2.  Misjoindv  of  compldn'in's.  —  The  rule  as  t'i  the  inisjoinderofc  mplainants 
which  refuses  relief  to  any  of  them  unless  all  are  entitled  to  relit-f,  does  not 
apply  to  a  bill  lil-d  by  the  assignor  and  assignee  of  a  chose  in  action  jointly. 

3.  A^-iigainent  of  pirclin^er'a  ohli<ialioii  to  pay  purchase-money,  after  default . 
The  assigumeut,  for  valuable  ousideration,  of  the  purchaser's  obligation  to 
pay  the  purciiase-inoney  for  laud,  as  evidenced  by  the  written  contract  signed 
by  him  atid  his  vendor,  is  not  chan.pi-rtous,  uor  void  for  maintenance,  merely 
because  he  had  already  ma  le  default,  and  the  vendor  and  assignee  both  knew 
that  a  suit  would  be  necessary  to  enforce  his  liability  ;  nor  can  he  be  heard  to 
question  the  validity  of  the  assignment,  when  .sued  by  them  jointly 

4.  Written  contract,  and  parol  siipulntifmn.  —When  a  contract  is  reduced  to 
writing,  and  signed  by  both  parties,  the  writing  becomes,  in  the  ab.sence  of 
fraud  or  mistake,  alleged  and  proved,  the  sole  expositor  of  the  terms  of  the 
contract :  all  prior  verbal  stipulations  are  either  merged  in  it,  or  superseded 
by  it. 

5.  Contract  for  sale  of  lands  ;  dependent  and  independent  covenants  or  stipula- 
tions, and  octions  thereon — When  a  contract  for  the  sale  and  purchase  of  lands, 
as  reduced  to  writing  and  signed  by  the  parties,  contains  mutual  dependent 
covenants  as  to  the  payment  ot  the  pnrchase-money  and  the  convej'ance  of 
title,  neither  party  can  maintain  any  action  upon  it.  either  at  law  or  in  equity, 
against  the  other,  without  averring  and  proving  performance  on  bis  part,  or  a 
readiness  and  willingness  to  perform,  and,  according  to  some  authorities,  no- 
tice to  the  other  party  of  such  readine.ss  and  willingness.  But,  where  the  con- 
tract stipulates  that  the  purchase-money  is  to  be  paid  on  or  before  a  specified 
day,  and  that  a  conveyance  is  to  be  executed  at  a  subsequent  time  ;  as,  when 
the  vendor  is  to  make  a  conveyance  so  soon  as  he  obtains  title  from  his  vendor, 
by  the  terms  of  the  contract  between  them,  which  is  at  a  time  subsequent  to 
the  day  specified  fi>r  the  payment  of  the  purchase-money  by  his  sub-purchaser; 
in  snch  cise,  the  covenants  are  independent,  and  an  action  may  be  maintained 
for  the  purchase-money,  after  the  day  specified  for  its  payment,  without  mak- 
ing or  offering  to  make  a  deed. 
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6.  Purchaser's  rights  and  remedies,  when  sued  for  purchase-money. — When  a 
bill  is  tiled  fif^aiust  the  purchase!',  who  is  in  possession  uuiler  the  contract,  to 
Htibject  the  lauds  to  the  payment  of  the  purchase-nionej',  a  cross-bill  is  the 
proper  remedy  to  obtain  a  conveyance  of  the  legal  title  ;  and  when  the  legal 
title  resideR  in  the  complainants,  though  no  cross-bill  is  tiled,  satisfaction  of 
the  decree  for  the  purchase-money  would  probably  estop  them  from  asserting 
the  legal  title  against  bim. 

7.  Interest,  as  beticeen  vendor  and  purchaser. — Interest  attaches,  as  a  matter 
of  right,  to  a  contract  lor  the  payment  of  money,  from  the  day  on  which  it 
becomes  due,  and  the  courts,  both  of  law  and  equity,  have  no  discretion  as  to 
its  allowance  ;  but  interest  does  not  draw  interest,  and  a  court  of  equity  will 
not  allow  it,  as  between  vendor  and  purchaser,  in  the  absence  of  special  cir- 
cumstances. 

Appeal  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  27th  May, 
1874,  by  Lucco  Mitchell  and  T.  B.  McCall,  against  John  A. 
Broughton;  and  sought  to  subject  a  tract  of  land,  of  which 
said  Broughton  was  in  possession,  to  the  payment  of  the 
agreed  purchase-money,  according  to  the  terms  of  a  written 
contract  between  him  and  said  T.  B.  McCall ;  and  an  amend- 
ed bill  was  filed,  after  answer,  making  Mrs.  Jane  C.  Boyden, 
who  was  the  mother  of  said  Lucco  Mitchell  and  the  widow 
of  Dr.  Lucco  Mitchell,  deceased,  and  who  had  a  dower  in- 
terest in  the  lands,  a  co-complainant  with  said  Mitchell  and 
McCall.  Mrs.  Laura  A.  McCall,  the  wife  of  said  T.  B.  McCall, 
was  also  made  a  defendant  to  the  amended  bill,  because  she 
had  signed  the  contract  between  her  husband  and  Broughton, 
and  the  answer  to  the  original  bill  alleged  that  she  had  an 
interest  in  it ;  but  she  disclaimed  all  interest,  and  admitted 
all  the  averments  of  the  bill. 

The  land  involved  in  the  suit  is  part  of  a  tract  which  be- 
longed to  Dr.  Lucco  Mitchell  at  the  time  of  his  death,  which 
occurred  in  January,  1838.  The  entire  tract  consisted  of 
about  560  acres,  being  parts  of  sections  two  (2)  and  three  (3), 
in  township  thirteen  (13),  range  fifteen  (15).  Dr.  Mitchell 
left  but  two  children,  one  of  whom  died  in  the  year  1859, 
never  having  married ;  and  his  widow  married  Nathaniel 
Boyden,  in  December,  1845.  On  the  5th  November,  1860, 
Geo.  S.  Cox,  acting  as  the  agent  of  said  N.  Boyden  and  Luc- 
co Mitchell,  who  lived  in  North  Carolina,  entered  into  a  con- 
tract for  the  sale  of  said  lands  to  said  T.  B.  McCall,  one  of 
the  complainants  in  the  bill ;  the  contract,  as  reduced  to 
writing,  signed  by  said  Cox  and  McCall,  and  attested  by  two 
witnesses,  heing  as  follows  :  "  Memorandum  of  contract  of 
purchase  of  land,  between  T.  B.  McCall,  of  Lowndes  county, 
Alabama,  of  the  one  part,  and  Nathaniel  Boyden  and  Lucco 
Mitchell,  both  of  Salisbury,  N.  C,  on  the  other;  G.  S.  Cox 
acting  as  agent  for  the  two  last  named  persons,  by  authority 
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in  writing.  Lucco  Mitchell,  for  himself,  and  said  Boyden  for 
his  wife,  who  has  a  dower  interest  in  said  land,  by  said  Cox, 
their  agent,  sell  to  T.  B.  McCall,  above  n.imeil,  the  west  half," 
&c.,  *'  situate  and  lying  in  Lowndes  county,  Alabama,  for  the 
sum  of  $11,700,  due  and  payable  on  or  before  the  first  day  of 
January,  18H2,  with  interest  from  the  first  day  of  January, 
1861,  payable  to  said  Nathaniel  Boyden  and  Lucco  Mitchell; 
and  the  said  Boyden  and  his  said  wife,  for  themselves,  and 
for  her  dower  interest,  and  the  said  Lucco  Mitchell,  are  to 
make  good  and  sufficient  titles  of  said  lands  to  said  McCall, 
his  heirs  and  assigns.     In  witness  whereof,"  &c. 

About  the  same  time,  or  very  shortly  afterwards,  McCall 
sold  a  portion  of  the  land  to  Broughtou ;  and  they  after- 
wards signed  a  writing,  as  evidence  of  their  contract,  in  the 
following  words,  as  set  out  in  the  transcript:  "Memoran- 
dum of  contract  of  purchase  of  laud,  between  John  A.  Brougi- 
ton,  of  Morgan  county.  State  of  Georgia,  on  the  one  part,  and 
T.  B.  McCall,  of  Lownd<^8  county,  Alabama,  and  his  wife, 
Laura  A.  McCall,  of  the  other  part,  sells  to  the  said  John  A. 
Broughton  the  following  named  and  described  lands,  to-wit," 
describing  them,  "for  the  sum  of  four  thousand  nine  hun- 
dred and  fifty-one  95-100  dollars,  due  and  payable  on  or  be- 
fore the  first  day  of  January,  1861,  payable  to  the  said  T.  B. 
McCall  and  Laura  A.  McCall,  his  wife,  for  themselves,  are  to 
make  good  and  sufficient  titles  of  said  lands  to  said  Hrough- 
ton,  his  heirs  and  assigns.  Now,  the  condition  of  the  fore- 
going obligation  is  such,  that  whereas  the  said  T.  B.  McCall 
and  wife,  Laura  A.  McCall,  now  holds  a  certain  instrument 
in  writing,  signed  N.  Boyden,  Lucco  Mitchell,  by  Geo.  S.  Cox, 
agent,  legally  constituted,  and  attested  by  Thos.  M.  Williams 
and  D.  W.  Jolmson,  to  make  the  said  McC'all  and  wife  a 
good  and  lawful  title ;  then,  and  not  till  then,  do  the  said 
McCall  and  wife  comply  with  the  above  obligation.  This 
contract  was  entered  into  between  we,  the  said  John  A. 
Broughton  and  T.  B.  McCall,  the  5th  day  of  November,  1860, 
but  never  reduced  to  writing  till  this  day.  In  witness  where- 
of, we,  T.  B.  Mc  all  and  wife,  Laura  A.  McCall,  and  John  A. 
Broughton,  do  hereunto  set  our  hands  and  seals,  this  24th 
of  February,  1863."  (Signed  by  the  said  parties,  and  attest- 
ed by  two  witnesses.) 

This  writing  was  prepared  by  Broughton,  and  was  left  in 
bis  possession  after  being  signed.  Each  party  went  into 
possession  of  his  portion  of  the  land,  which  adjoined  other 
lands  owned  by  them  respectively,  being  separated  by  a 
north  and  south  line  running  through  the  entire  tract  ; 
Brought' 'u's  portion  containing  about  240  acres,  while  the 
portion  retained  by  McCall  contained  about  320  acres.     On 
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the25tb  January,  186d,  McCall  paid  Cox,  as  agent  of  Boyden 
and  Mitchell,  $500  in  Confederate  treasury-notes,  as  part 
payment  on  account  of  the  land ;  and,  by  the  direction  of 
Cox,  he  deposited  the  residue  of  the  purchase-money,  also 
in  Confederate  treasury-notes,  in  the  Central  Bank  of  Ala- 
bama, at  Montgomery,  until  Cox  could  correspond  with  his 
principals  in  North  Caroliua.  It  seems  to  be  an  admitted 
fact,  that  Boyden  refused  to  receive  the  Confederate  money, 
and  that  it  was  then  withdrawn  from  the'  bank  by  McCall ; 
and  no  other  part  of  the  purchase-money  was  ever  paid, 
( ither  by  McCJall,  or  by  Broughton.  But  the  testimony  of 
Cox,  as  copied  in  the  transcript,  is  in  these  words :  "  I 
wrote  to  Boyden  what  had  been  done.  He  replied,  that  he 
ivouM{?)  take  Confederate  money ;  of  which  I  informed 
McCall,  at  first  sight.  I  believe  I  left  with  McCall  a  receipt 
for  the  money,  provided  he  made  the  deposit  as  described. 
He  refused  to  pay  any  other  money."  The  original  bill 
alleged  Mitchell's  ownership  of  the  tract  of  land  on  the  5th 
November,  1860;  the  sale  by  Cox,  as  his  agent,  to  McCall; 
the  subsequent  sale  by  McCall  to  Broughton  ;  that  Broughton 
took  possession  under  the  contract,  and  had  retained  it  with- 
out interruption,  and  had  never  paid  any  part  of  the  pur- 
chase-money ;  and  "  that  said  T.  B.  McChU  has  traded  and 
transferred  said  claim  on  said  John  A.  Broughton  to  your 
orator  Lucco  Mitchell,  and  the  same  is  now  his  property,  so 
traded  for  a  good  and  valuable  conideration."  The  prayer 
of  the  bill  was,  "  for  all  general  relief,  to  which  orators  are 
entitled  under  the  averments  of  this  bill ;  for  an  account,  to 
ascertain  the  amount  due  from  said  Broughton  on  said  pur- 
chase ;  that  he  be  decreed  to  pay  said  sum  to  your  orator 
Mitchell;  that  said  lands  be  decreed  to  be  sold,  and  be  sold, 
and  the  proceeds  paid  to  said  Mitchell."  The  amended  bill 
alleged,  also,  twat  Mrs.  Boyden  fully  approved  and  ratified 
the  sale  made  by  Cox,  "  and  now  fully  ratifies  the  same, 
and  elects  to  claim  her  interest  of  the  proceeds  under  said 
sale  by  McCall  to  said  Broughton  ;  and  your  orators,  Mitch- 
ell and  McCall,  concede  her  right  to  a  sum  of  money  equal 
to  the  value  of  one-third  of  the  rents  and  profits,  or  one-third 
of  the  interest  on  said  sale,  as  the  court  may  decree." 

Broughton,  in  his  answers  to  the  bills,  original  and  amend- 
ed, admitted  his  pure  'ase  of  the  land  from  McCall,  his  entry 
into  possession  under  that  contract,  and  the  subsequent  re- 
"duction  of  the  contract  to  writing,  as  above  copied,  the  orig- 
inal being  annexed  to  his  answer  as  an  exhibit.  He  alleged 
that  McCall,  in  his  dealings  with  Cox,  acted  for  their  joint 
benefit,  and  informed  him  that  he  had  paid  the  purchase- 
money  in  Confederate  notes ;  that  the  amount  specified  in 
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the  writing,  as  bis  proportionate  part  of  the  entire  purchase- 
money,  was  to  be  paid  in  Confederate  treasury-notes,  and 
was  not  to  be  paid  until  McCall  had  obtained  titles  to  the 
lands  ;  that  after  McCall  withdrew  the  money  which  he  had 
deposited  in  the  bauk,  and  informed  hira  of  the  fact,  McCall 
never  made  any  demand  on  hira  tor  payment  of  the  agreed 
purchase-money,  and  never  offered  to  make  him  a  deed,  and 
never  was  able  to  Qomply  with  his  part  of  the  contract ;  that 
he  continued  in  the  possession  of  the  land,  but  did  not  claim 
to  hold  it  under  his  contract  with  McCall ;  that  he  intended 
to  hold  it  until  the  owner  claimed  it,  or  until  he  acquired  a 
title  under  the  statute  of  limitations  ;  that  McCall  well  knew 
these  facts,  and  held  his  portion  of  the  land  in  the  same 
way ;  that  Cox  had  no  authority  to  contract  in  reference  to 
the  sale  of  Mrs.  Boy  den's  interest  in  the  land,  and  she  never 
ratified  his  act  in  doing  so  until  the  filing  of  the  amended  bill. 
He  admitted  that  he  had  never  paid  the  purchase-money, 
and  denied  that  he  was  liable  to  pay  it  to  the  complainants. 
He  insisted,  by  way  of  plea,  that  the  transfer  of  the  claim  on 
him  by  McCall  to  Mitchell  was  champertous,  and  void  for 
maintenance,  because  he  had  informed  bqth  McCall  and 
Mitchell's  attorney,  before  the  alleged  transfer  was  made, 
that  he  repudiated  the  contract,  would  not  pay  the  purchase- 
money,  and  would  not  accept  a  conveyance  of  the  lands,  if 
tendered.  He  insisted,  also,  that  he  was  released  and  dis- 
charged from  all  liability  to  either  McCall  or  Mitchell,  be- 
cause, a  short  time  before  the  bill  was  filed,  Mitchell  brought 
an  action  at  law  against  McCall,  to  recover  the  portion  of  the 
lands  which  was  in  his  possession,  and  auothpir  against  res- 
pondent for  his  portion,  thereby  disaffirming  the  contract 
made  by  Cox ;  that  he  accepted  service  of  the  writ,  and  pro- 
posed to  surrender  the  possession,  if  the  other  suit  went 
against  McCall,  or  to  let  the  suit  against  him  abide  the  result 
of  the  suit  against  McCall ;  and  that  Mitchell  afterwards 
compromised  the  suit  with  McCall,  released  him  from  all 
liability,  and  conveyed  to  him  his  portion  of  the  land,  in  con- 
sideration of  McCall's  transfer  to  him  of  the  claim  against 
respondent ;  and  he  insisted  that  this  also  discharged  him 
from  all  liability.  He  insisted,  also,  that  McCall  had  for- 
feited and  relinquished  all  right  to  proceed  against  him 
under  the  contract  between  them,  and  could  not  transfer  to 
Mitchell  any  greater  rights  than  he  himself  had ;  and  that  if 
the  complainants,  or  siny  or  either  of  them,  had  any  right  of 
election  to  ratify  and  enforce  the  contract  against  him,  they 
ought  to  have  made  that  election  within  a  reasonable  time, 
3,nd  it  was  inequitable  to  allow  them  to  enforce  it  after  the 
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lapse  of  so  many  years,  when  the  value  of  the  land  had  depre- 
ciated from  $20  to  $3  or  $4  per  acre. 

The  complainants  offered  in  evidence,  on  the  hearing,  the 
depositions  of  said  T.  13.  McC'all,  Mis.  Laura  A.  McCall,  Luc- 
co  Mitchell,  Mrs  Jane  C.  Boyden,  George  S.  Cox,  and  Archi- 
bald Henderson  ;  and  the  defendant,  the  depositions  of  him- 
self and  W.  E.  Alexander.     Cox  testified  as  to  the  contract 
which  he,  as  the  agent  of   Mitchell  and  Boyden,  had   made 
with  McCall,  for  the  sale  of  the  land ;  and  there  was  no  con- 
troversy as  to  these  facts.     Henderson  was  the  brother  of 
Mrs.  Boyden,  and  also  testified  to  facts  as  to  which  there  was 
no  controversy.     Mrs.  McCall  disclaimed  any  interest  in  the 
land,  and  said  that  she  did  not  sign  the  contract  between  her 
husband  and  Broughton.     Mrs.  Boyden  testified,  as  to  the 
contract  made  by  Cox  :    "  I   did  not  know  that   I    had   any 
interest  in  said  land,  and  I  never  concerned  myself  about 
the  matter,  but   left  everything  to  my  husband,  Nathaniel 
Boyden.     I  do  not  know  now  that  I  have  any  interest  in  the 
land,  but  I  agree  to  be  bound  by  said  sale,  and  am  willing  to 
comply  with  it  on  payment  of  the  purchase-money,  none  of 
which  has  ever  been  paid  to  me,  or  to  any  one  else  with  my 
authority  or  knowledge  ;"  and   she  further  testified  to  her 
ignorance  of  the  contract  between  McCall  and  Mitchell,  as  to 
the  institution  and  prosecution  of  this  suit,  but  knew  that 
attorneys  had  been  employed   in   the  matter,  and    trusted 
every  thing  to  them.     As   to   the   contract   between  himself 
and  l3roughton,  McCall  testified  that,  before  he  made  the 
contract  with  Cox  as  agent,   he  informed  Broughton  of  his 
intention  to  make  it,  and  agreed  with  him  as  to  a  division  of 
the  land  between  them,  at  the  same  price   he  might  agree 
on  with  Cox ;  that  he  informed   Broughton   of  the  contract 
with  Cox  so  soon  as  it   was  made,  and  delivered  to  him  the 
possession  of  the  land  which  he  has  to  have  ;  that  their  con- 
tract was  never  reduced  to  writing  until  February  24,  1863, 
when  his  vendors  had  refused  to  receive  Con  ederate  money; 
that  he  informed  Broughton  of  tlis  refusal  at  the  time,  and 
that  no  other  contract  was  afterwards  made  between  them 
in  reference  to  the  land.     He  further  testified,  in  answer  to 
cross-interrogatories  :     "I  told  said  Broughton  all  about  the 
transaction   between  Cox,  Boyden   and   myself,  and  that  it 
was  doubtful    about  Confederate  money  being   received  in 
payment.     Said    Broughton    always    told    me    that    he    was 
ready  to  pay  for  his  part  of  the  land,  when  I  conld  make  him 
a  title  to  the  same  ;"    "  Broughton  and  myself   had    several 
conversations  about  the  land  afterwards,  and  the  payments 
to  be  made  for  the  same  ;  and  we  both  said,  that  if  the  worst 
oaiQe  to  the  worst,  we  would  surrender  the  lands  to  the  yen-- 
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dors,  if  we  thought  it  best.  As  to  the  amounts  to  be  paid 
by  us  respectively,  that  was  arranged  between  us  at  the  out- 
set, by  the  contract  afterwards  reduced  to  writing  ;  and  there 
was  no  change  or  modification  of  said  contract  afterwards 
made.  We  talked  about  acquiring  title  to  said  land  by 
holding  possession  until  the  statute  of  limitations  would  bar 
the  vendors  from  recovering  it ;  but  there  was  no  agreement 
that  either  of  us  should  hold  any  particular  portion  of  the 
land.  We  made  no  agreement  to  surrender  in  case  a  claim- 
ant for  said  land  should  appear,  but  we  concluded  to  do  the 
best  we  could  in  such  case.  All  this  occurred  after  the  close 
of  the  late  war." 

In  reference  to  the  transfer  of  his  claim  on  Broughton  to 
Mitchell,  McCall  further  stated,  on  cross-examination,  that 
he  "  surrendered  said  claim  "  to  Mitchell's  attorney  in  the 
action  at  law,  "  in  settlement  of  said  suit ;"  that  the  transfer 
was  made  after  consultation  with  his  attorney,  and  after 
Broughton,  who  had  also  consulted  an  attorney,  had  informed 
him  that  he  would  not  accept  a  deed  for  the  land,  if  tendered. 
The  agreement  as  to  the  compromise  oi  settlement  of  the 
action  at  law  against  McCall,  which  was  signed  by  Mitchell's 
attorney,  was  in  these  words :  "  In  this  cause  it  is  agreed, 
that  the  cause  is  to  stand  continued  on  the  docket  until  the 
final  decision  of  a  chancery  suit,  to  be  brought  in  favor  of 
T.  B.  McCall  and  Lucco  Mitchell,  against  John  A.  Broughton, 
to  recover  of  him  the  sum  of  twenty  dollars  per  acre  for  the 
purchase-money  of  a  tract  of  land,  of  247.5  acres,"  describ- 
ing it ;  "  the  amount  due  being  $4,951,  due,  or  bearing  inter- 
est from  January  1, 1861 ;  and  if  a  decree  is  rendered  against 
said  Broughton,  recovering  said  sum,  with  interest,  and  sub- 
jecting said  land  to  its  payment,  and  holding  said  Broughton 
personally  accountable  for  said  purchase-money,  with  inter- 
est, and  said  decree  is  not  rendereA(?);  then,  without  hold- 
ing said  McCall  personally  for  said  decree  and  its  payment, 
the  suit  mentioned  at  the  head  of  this  agreement  is  to  be 
dismissed,  at  the  costs  of  said  McCall,  upon  condition  that 
he  pa^y  to  the  said  Lucco  Mitchell  $400,  with  interest  from 
this  date,  or,  at  his  option,  surrender  to  said  Mitchell  that 
portion  of  said  lands  retained  by  said  McCall,  in  the  east 
half  of  the  north-west  and  the  south-west  quarter  of  said 
section  two  (2),  township  13,  range  15,  believed  to  be  the 
substance  of  the  west  half  of  the  said  two  eighties  ;  with  the 
further  agreement,  that  when  this  cause  is  settled,  according 
to  terms  above,  and  said  balances  paid,  then  a  quit-claim 
deed  is  to  be  made  to  said  McCall,  conveying  to  him  the  res- 
idue of  the  tract  that  will  then  remain  to  him,  of  the  tract 

which  was  purchased  by  said  McC^-H  at  the  same  time,"  de- 
Vot.  i.xiv. 
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scribing  it,  "  to  be  conveyed  by  said  Mitchell  to  him,  should 
the  above  conditions  be  complied  with,"  &c.  Bronghton's 
testimony  was,  in  substance,  the  same  as  his  answer,  so  far 
as  it  stated  facts. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  complainants  were  entitled  to  relief,  and  .that 
the  land  in  Bronghton's  possession  was  liable  for  the  pur- 
chase-money, as  stipulated  in  the  written  contract  between 
him  and  McCall ;  but  he  refused  to  charge  him  with  interest 
before  the  filing  of  the  bill.  He  rendered  a  decree  accord- 
ingly, and  ordered  the  land  to  be  sold  unless  the  amount 
ascertained  to  be  due  was  paid  into  court  within  thirty  days ; 
and  the  record  shows  that  Broughton  paid  the  amount  to  the 
register,  $5,56(173,  within  the  thirty  days.  Each  party  ap- 
peals from  the  decree,  and  each  assigns  error ;  broughton 
as.signing  as  error  the  decree  subjecting  the  lands  to  the 
payment  of  the  purchase-money  ;  and  the  complainants,  the 
refusal  to  charge  Broughton  with  interest. 

D.  S.  Troy,  for  Broughton. — 1.  Broughton  had  agreed  to 
buy  the  land,  had  gone  into  possession  under  this  contract, 
still  retained  the  possession,  and  had  paid  no  part  of  the 
purchase-money ;  and  regarding  these  facts  only,  which 
seemed  to  fix  his  liability,  the  chancellor  rendered  a  decree 
against  him  for  the  purchase-money.  But,  in  considering 
the  right  of  the  complainants  to  assert  this  liability  under  the 
facts  proved,  he  was  met  with  difficulties  which  forced  him 
to  deny  their  right  to  interest  before  the  filing  of  the  bill ; 
and  these  facts,  it  is  insisted,  when  properly  considered, 
show  that  the  complainants  were  not  entitled  to  recover 
either  principal  or  interest,  as  against  Broughton.  Brough- 
ton dealt  with  McCall  only ;  and  the  latter  could  not,  by 
transferring  his  interest  to  Mitchell,  confer  on  his  assignee 
greater  rights  than  he  himself  possessed ;  and  even  if  he 
could  do  so,  yet,  being  joined  as  a  complainant  in  the  bill,  if 
he  was  not  entitled  to  recover,  the  bill  should  have  been  dis- 
missed.—  Waring  v.  Lewis,  53  Ala.  630.  Whatever  equity 
Mitchell  and  Mrs.  Boyden  may  have  against  both  McCall  and 
Brougliton,  is  outside  of  the  allegations  of  the  bill,  which 
seeks  only  to  enforce  the  contract  between  McCall  and 
Broughton  ;  and  no  recovery  can  be  had  on  that  contract, 
because  of  the  material  discrepancies  between  the  allegations 
and  proof.  Instead  of  a  purchase  by  McCall  for  his  own 
benefit,  and  a  re-sale  to  Broughton  of  a  portion  of  the  land 
as  alleged,  their  testimony  shows  that  McCall  bought  for  the 
joint  benefit  of  himself  and  Broughton,  under  an  agreement 
to  divide  the   land  between   them.     McCall  represented  to 


^18  SUPKEME   COURT  [Dee.  Term, 

[Bronghton  v  Mitchell.] 

Broughton,  in  1863,  that  he  had  paid  for  the  land,  in  Con- 
federate money,  at  $20  per  acre ;  and  thereupon  the  written 
agreement  between  them  was  drawn  up.  But,  afterwards, 
when  it  was  ascertained  that  Confederate  money  had  been 
refused,  they  treated  tlie  agreement  between  themselves  as 
upon  the  original  basis,  and  agreed  to  hold  the  lands  until 
they  acquired  a  title  under  the  statute  of  limitations  ;  and 
eac  i  so  held  his  portion  of  the  land  for  more  than  ten  years. 
Upon  these  facts,  McCall  certainly  can  not  recover  on  his 
original  contract  with  Broughton  as  proved. 

2.  The  written  agreement  between  Broughton  and  McCall 
recites  that  McCall  had  no  title  to  the  land,  and  no  obliga- 
tion rested  on  him  until  he  obtained  title  from  Mitchell  and 
Boyden  ;  while  Broughton  executed  no  independent  obliga- 
tion for  the  purchase-money,  no  time  was  fixed  for  its  pay- 
ment, and  the  contract  itself  was  retained  by  him.  Brough- 
ton, then,  was  not  bound  to  pay  the  purchase-money,  until 
McCall  had  acquired  the  title,  and  tendered  him  a  convey- 
ance.— Ledyard  v.  Manning,  1  Ala.  153  ;  McKleroy  v.  Tulane, 
34  Ala.  78.  Broughton  contracted  for  a  conveyance  from 
McCall  and  wife,  and  was  not  bound  to  accept  a  deed  from 
Mitchell  and  Mrs.  Boyden,  if  it  had  been  tendered.  If  he 
was  bound  to  pay  the  stipulated  purchase-money,  he  was  en- 
titled to  have  such  a  conveyance  as  he  contracted  for  ;  yet  a 
decree  for  the  purchase-money  has  been  rendered  against 
him,  and  the  record  shows  that  he  has  paid  it,  while  the  le- 
gal title  is  outstanding  in  non-residents,  who  are  beyond  the 
jurisdiction  of  the  court. 

3.  Again,  after  it  was  ascertained  that  the  Confederate 
money  had  been  refused,  McUall  and  Broughton,  by  mutual 
agreement,  abandoned  their  written  contract,  and  agreed 
that  each  should  hold  his  portion  of  the  land,  and  that 
Broughton  should  pay  McCall,  of  wliatever  sum  the  latter 
might  pay,  a  part  in  the  proportion  of  240  to  320  ;  and  after- 
wards, it  was  still  further  agreed,  no  claim  having  been  pre- 
ferred by  the  owners  of  the  land,  that  they  should  still  hold 
on,  if  possible,  and  acquire  a  title  under  the  statute  of  limi- 
tations. No  objection  was  made  to  this  evidence,  and  none 
could  have  been  sustained.  It  was  competent  for  the  parties 
thus  to  modify  their  written  contract,  and  the  modification 
was  supported  by  a  sufficient  consideration. — 1  Greenl.  Ev. 
§§  296  a,  304  ;  Young  v.  FuUpv,  2y  Ala.  464.  It  necessarily 
follows  that  McCall  had  no  right  of  action  against  Brough- 
ton when  this  bill  was  filed  ;  and  also,  if  he  made  any  com- 
promise or  settlement  with  his  vendors,  by  which  his  liability 
was  discharged  or  released,  Broughton  was  equally  entitled 
to  the  benefit  of  it.     If  he  had  compromised   by   paying   $5 

Vol.  lxit. 
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per  acre  for  the  land,  he  could  not  have  forced  Bronghton  to 
pay  a  higher  price ;  and  he  could  not  make  auy  transfer 
which  would  change  Brougliton's  liability  to  him,  either  in 
amount,  or  in  time  of  payment. 

4.  The  contract  between  McCall  and  Mitchell,  ns  to  the 
transfer  of  the  claim  on  B  oughton  and  the  bringiog  of  this 
suit,  as  disclosed  by  the  evidence,  was  void  for  champerty 
and  maintenance. — Poe  v.  Davis,  29  Ala.  676;  Harrington  v. 
Long,  2  Myl.  &  K.  560,  or  8  Cond.  Eng.  Ch.  140 ;  Burke  v. 
Greene,  3  Ball  &  Beatty,  517. 

5.  There  was  certainly  no  right  of  recovery  in  Mrs.  Boyden. 
She  was  not  a  party  to  the  original  contract  made  by  Cox, 
and  it  was  a  nullity  as  to  her  rights  ;  nor  was  she  a  party  to 
the  contract  between  McCall  and  Broughton  ;  nor  was  she  a 
party  to  the  alleged  transfer  by  McCall  to  Mitchell.  Her 
interest  in  the  lands  gives  her  no  right  to  intervene  in  any  of 
these  matters. 

6.  Under  no  aspect  of  the  case,  can  Broughton  be  charged 
with  interest,  as  the  chancellor  correctly  held.  If  the  con- 
tract bound  him  to  pay  the  purchase-money,  it  also  bound 
McCall  to  make  him  a  valid  conveyance  within  a  reasonable 
time.  During  the  period  of  over  fourteen  years,  he  has  held 
himself  ready  to  comply  with  his  contract,  so  far  as  McCall 
was  concerned  ;  but,  while  the  legal  title  was  outstanding  in 
others,  the  land  was  not  available  to  him  for  sale,  or  as 
security,  and  he  could  only  await  McCall's  action  ;  while 
McCall  did  not  move  in  the  matter,  because  he  was  unwilling 
to  pay  the  price  he  had  agreed  to  pay  Cox,  because  the  laiid 
had  greatly  depreciated  in  value. 

R.  M.  Williamson,  contra. — 1.  By  the  terms  of  the  written 
contract  between  Broughton  and  McCall,  the  former  was 
bound  to  pay  the  stipulated  purchase-money,  $4,951.95,  "on 
or  before  the  1st  January,  1861 ;"  while  McCall  was  not 
bound  to  make  him  a  conveyance,  until  he  had  procured  a 
good  and  sufficient  title  from  his  vendors.  Broughton  got 
possession  of  the  land  under  this  contract,  and  he  has  re- 
tained it ;  and  he  can  not,  while  thus  retaining  it,  refuse  to 
pay  the  purchase-money,  or  otherwise  repudiate  the  con- 
tract.—C'o/)e  V.  WiUiams,  4  Ala.  362. 

No  other  valid  contract  was  ever  made  between  the  parties. 
If  the  subsequent  loose  conversations  between  them,  show- 
ing an  intention  or  attempt  to  avoid  the  debt  to  Mitchell  and 
yet  keep  the  land,  could  be  raised  to  the  dignity  of  a  contract 
for  the  sale  of  the  land,  such  contract  would  be  void  under 
the  statute  of  hands.— Stovall  v.  Bobinson,  3  Bing.  N.  E.  928  ; 
Bell  V.  Hoivard,  9  Mod.  302  ;  Smith  v.  Burnham,  3  Sum.  435 ; 
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Eq.  Cas.  Abr.  33 ;  5  Scott,  190 ;  Browne   on   Stat.   Frauds, 
§§  409-28. 

2.  The  liability  for  interest  follows  as  an  incident  to  the 
liability  for  the  purchase-money,  and  the  chancellor  erred  in 
not  allowing  it.  The  claim  for  interest  is  not  inequitable, 
since  nothiug  is  shown  in  avoidance  of  it :  on  the  contrary, 
Broughton  has  had  the  uninterrupted  possession  of  the  land, 
and  has  taken  the  rents  and  profits  to  his  own  use,  for  which 
interest  is  a  just  compensation.  J  he  delay  in  perfecting 
title  was  with  his  concurrence,  and  he  can  not  complain  of 
it,  nor  claim  any  advantage  from  it. — 7  Ala.  217  ;  30  Ala.  227, 
668 ;  22  Ala.  343 ;  25  Ala.  152  ;  23  Ala.  296 ;  19  Ala.  468. 

BRICKELL,  C.  J. — Proceeding  upon  the  general  princi- 
ple, that  all  persons  materially  interested,  either  legfdly  or 
beneficially,  in  the  subject-matter  of  suit,  must  be  made  par- 
ties, either  as  plaintifis  or  defendants,  when,  in  a  court  of 
equity,  the  cause  or  subject  of  controversy  is  a  legal  chose  in 
action  which  has  been  assigned,  the  assignor,  if  the  legal 
title  remains  in  him,  or  if  the  assignment  is  not  absolute  and 
unconditional,  or  if  its  extent  or  validity  is  disputed,  must 
be  made  a  party,  that  he  may  be  bouud  by  the  decree,  and 
future  litigation  or  a  multiplicity  of  suits  prevented. — 1  Dan. 
Oh.  Pr.  198 ;  Story's  Eq.  PI.  §  153.  In  any  case,  he  is  a 
proper  party,  because  of  his  connection  with  the  subject- 
matter  of  suit,  and  the  privity  of  contract  existit)g  between 
him  and  the  assignee,  and  the  party  bound  by  the  chose  in 
action.  With  his  consent,  he  may  be  joined  as  a  complain- 
ant with  the  assignee,  or,  at  the  election  of  the  latter,  made 
a  party  defendant. — Blevim  v.  Buck,  26  Ala.  292 ;  1  Dan.  Oh. 
Pr.  200 ;  Thompson  v.  McDonald,  2  Dev.  &  Bat.  Eq.  476  ; 
IVilson  V.  Davidson,  3  Tenn.  Oh.  546.  If  the  assignment  is 
not  admitted,  proof  of  it  is  material  to  maintain  the  right 
of  the  assignee  to  relief ;  and  when  the  assignor  is  joined  as 
a  complainant,  the  admission  of  record  obviates  the  neces- 
sity of  making  proof  of  the  assignment,  or  of  any  of  the 
facts  or  circumstances  which  may  have  attended  it. 

The  assignment  may  pass  to  the  assignee  the  entire  bene- 
ficial interest,  entitling  him  to  all  the  relief  which  is  prayed, 
or  the  court  may  grant.  The  rule  is  of  general  application, 
as  is  insisted  by  the  counsel  for  the  appellant  Broughton, 
that  if  there  be  several  complainants  in  a  bill,  some  of  whom 
have  an  interest,  and  are  entitled  to  sue,  while  others  are 
without  an  interest,  or  are  barred  of  all  right  to  relief,  the 
misjoinder  is  fatal.  The  rule  is  not  applied,  when  assignor 
and  assignee  join  as  complainants  ;  nor  is  it  capable  of  ap- 
plication when,  as  in  the  present  case,  the  legal  title  resides 
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in  the  assignor,  and  there  is  a  liability  remaining  on  him, 
the  decree  may  affect. —  T/iompson  v.  3IcDottaid,  supra.  If 
BronghtoD  is  liable,  on  his  contract  with  McCall,  for  tbe 
payment  of  the  purchase-money,  the  decree  rendered  must 
be  in  favor  of  the  aj^signees,  his  co-complainants;  none  can 
be  rendered  in  favor  of  McCall,  because  of  the  assignment 
by  which  the  beneficial  interest  passed  from  him.  This,  how- 
ever, diminishes  no  right  of  Broughton.  A  satisfaction  of 
the  decree  discharges  his  contract,  and  extinguishes  the  legal 
title  and  the  equitable  interests  the  assignment  created. 
Nor  can  it  be  of  any  consequence  to  Broughton,  whether 
Mrs.  Boyden  and  Mitchell  share  equally  or  unequally  in  the 
purchase-money,  or  that  it  is  decreed  to  them  jointly.  It  is 
enough  that  he  is  fully  discharged,  and  acquires  the  right 
and  title  of  each  of  them,  in  and  to  the  lands.  They  may 
well  be  left  upon  their  own  terms  to  adjust  their  respective 
rig  I  its  to  the  money, 

2.  We  do  not  suppose  the  assignment  of  McCall  to  Mitch- 
ell and  Mrs.  Boyden  is  tainted  with  champerty,  or  mainte- 
nance. It  is  bona  fide,  founded  on  a  valuable  consideration ; 
and  its  validity  is  unaffected  by  the  fact  that  the  parties 
knew  a  suit  would  be  necessary  to  fix  the  liability  of 
Broughton.  Independent,  however,  of  that  consideration, 
the  assignment  being  admitted  by  assignor  and  assignee, 
and  not  depriving  him  of  any  defense,  it  was  not  for  Brough- 
ton to  inquire  into  its  legality  or  illegality. — McCausland  v. 
Drake,  3  Stew.  344 ;  Oliver  v.  Jones,  MSS. ;  Agee  v.  Medlock, 
25  Ala.  281. 

3.  The  contract  between  Broughton  and  McCall  was  made 
originally  on  the  5th  day  of  November,  1860;  and,  as  is 
recited  in  the  writing,  remained  in  parol  until  the  24th  day 
of  February,  1863,  when  the  writing  was  executed.  The 
writing  is  under  seal,  and  is  inartificially  drawn ;  but  an 
express  recital,  not  qualified  by  any  other  recital  or  stipula- 
tion, is  that  tlie  purchase-money  of  the  lands  wasyb^«•  thous- 
and nine  hundred  and  fifty-one  95-100  dollars,  due  and  payable 
on  or  before  the  first  day  of  January,  1861.  The  writing  then 
recites,  as  its  condition,  that  McCall  and  wife  are  to  make 
Broughton  a  good  and  sufficient  title  to  the  lands,  when  they 
obtain  title  in  pursuance  of  the  contract  entered  into  between 
McCall  and  Boyden  and  Mitchell.  We  concur  with  the 
counsel  for  Broughton,  that,  under  the  present  bill,  it  is 
essential  that  the  recovery  should  be  oh  the  contract  made 
between  Broughton  and  McCall,  and  not  upon  any  indr-pend- 
ent  right  or  equity  which  Mrs.  Boyden  and  Mitchell  could 
enforce  against  Broughton,  or  against  the  lands  he  purchased 
from  McCall.     The  whole  scope  of  the  bill  is,  that  Broughton 
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was  indebted  to  McCall,  for  the  purcbase-nioney  of  the  lands, 
by  a  coutract  which  was  broken  before  and  at  the  time  of 
the  filing  of  the  bill,  and  that  by  assignment  from  McCall 
IVJitchell  and  Mrs.  Boyden  had  succeeded  to  McCall's  rights 
under  the  contract.  The  rights  of  Mrs.  Boyden  and  Mitchell 
are  identical  with,  no  greater  or  less  than,  the  rights  of 
McCall. 

If,  by  the  terms  of  the  contract,  the  making  of  the  title  to 
Broughton,  and  the  payment  by  him  of  the  purchase-money, 
were  to  be  simultaneous,  it  must  be  admitted,  that  McCall 
could  not  maintain  any  suit  at  law,  or  in  equity,  upon  the 
contract,  unless  he  had  performed,  or  was  in  readiness  to 
perform,  his  part  of  the  contract ;  and,  according  to  some 
authorities,  have  given  Broughton  notice  of  his  ability  and 
readiness  to  perform,  demanding  performance  from  him. 
But  is  this  the  character  of  the  contract  into  which  the  par- 
ties entered?  The  inquiry  must  be  answered  from  the  writ- 
ing, and  from  that  only,  so  far  as  it  is  clear  and  unambiguous 
in  its  terms  :  that  is  the  sole  expositor,  the  only  criterion,  of 
the  intention  of  the  parties. — i  Chit.  Con.  140-141.  For 
more  than  a  year,  these  parties  permitted  this  contract  to 
remain  in  parol,  and  then  deliberately  reduced  it  to  writing, 
joining  in  its  execution,  and  calling  witnesses  to  attest  it. 
No  fraud,  nor  mistake,  is  imputed  to  either  the  one  or  the 
other,  in  the  drawing  or  execution  of  the  writing ;  and  the 
conclusive  legal  presumption  attaches,  that  all  previous  ver- 
bal stipulations  are  merged  in  the  writing ;  or,  if  these  are 
inconsistent  with  the  writing,  that  they  were  intended  to  be 
superseded  by  the  stipulations  found  in  the  writing. — 1  Brick. 
Dig.  865,  §§  <^  66-870. 

4.  Whettier  performance  by  McCall  of  the  contract  on  his 
part — the  making  of  a  good  and  sufficient  title  of  the  lands 
to  Broughton — was  a  condition  precedent  to  the  right  of  the 
former  to  demand  of  the  latter  payment  of  the  purchase- 
money  ;  or  whether  the  making  of  title,  and  the  payment  of 
the  purchase-money,  were  intended  to  be  contemporaneous, 
is  the  important  question  of  the  case.  The  question  depends 
on  the  meaning  and  intention  of  the  parties,  as  expressed  in 
the  Writing.  A  single  instrument  in  writing  may  contain 
several,  separate,  independent  covenants,  promises,  or  agree- 
ments. The  breach  of  one  may  furnish  the  party  to  whom 
it  is  made  a  cause  of  action  against  the  promisor  or  cove- 
nantor, though  there  are  covenants  or  promises  he  is  bound 
to  perform,  and  which  he  has  not  performed.  This  is  true, 
whenever  the  consideration  of  the  covenantor  promise,  which 
is  the  subject  of  suit,  is  the  promise,  the  obligation  to  perform^ 
and  not  the  performance  of  the  other  covenant  or  promise. 
Vol.  Lxrv. 
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2  Chit.  Con.  1082.  But,  if  the  performance  of  each  covenant 
or  promise  is  intended  to  be  simultaneous,  or  concurrent,  or 
a  condition  precedent  to  the  performance  of  the  other,  per- 
formance, or  a  readiness  to  perform,  or  the  hindrance  of  per- 
formance by  the  other  party,  must  be  shown,  to  entitle  either 
to  claim  performance  from  the  other. — Jones  v.  Somervillef 
1  Port.  437. 

Whether  promises  or  covenants  are  dependent  or  inde- 
pendent— whether  performance,  or  readiness  to  perform, 
upon  either  side,  must  be  concurrent,  or  is  a  condition  pre- 
cedent to  the  right  of  the  other  to  enforce  performance — is- 
a  question  of  frequent  occurrence,  and  has  been  the  matter 
of  much  discussion.  There  are  rules  recognized  as  useful, 
and  applied  in  determining  the  intention  of  the  parties — 
whether  they  intended  the  covenants  or  promises  should  be 
dependent  or  independent.  One  of  these,  laid  down  by  Ser- 
geant "Williams  in  his  note  to  Pordoge  v.  Cole  (1  Wm.  Saund. 
481),  is,  that  "if  a  day  be  appointed  for  payment  of  money,  or 
part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to  hap- 
pen, or  may  happen,  before  the  thing  which  is  the  consider- 
ation of  the  money,  or  other  act,  is  to  be  performed  ;  an 
action  may  be  brought  for  the  money,  or  for  not  doing  such 
other  act,  before  performance ;  for  it  appears  that  the  party 
relied  upon  his  remedy,  and  did  not  intend  to  make  the  per- 
formance a  condition  precedent ;  and  so  it  is  where  no  time  is 
fixed  for  the  performance  of  that  which  is  the  consideration 
of  the  money  or  other  act."  An  example  of  the  application 
of  the  rule  is  given  in  the  note  :  "  where  articles  of  agreement 
were  made  between  A.  and  B.,  and  a  covenant  by  A.  that,  for 
the  consideration  thereafter  expressed,  he  should  convey 
certain  lands  to  B.  io  fee  ;  and  B.,  on  his  part,  for  the  consid- 
eration aforesaid,  covenanted  to  pay  a  sum  of  money  to  A. ; 
it  was  held,  that  these  were  independent  covenants,  and  A. 
might  bring  an  action  for  the  money  before  any  conveyance 
of  the  lands."  This  rule  has  been  often  recognized,  and  made 
the  basis  of  decision  in  this  court — Jones  v.  Somerville, supra- 
Ledyard  v.  Manninq,  1  Ala.  153 ;  Whitehurst  v.  Boyd,  8  Ala. 
375;  McKleroy  v.  Tulane,  34  Ala.  78. 

An  application  of  the  rule  to  this  contract,  renders  it*  cer- 
tain that  the  payment  of  the  purchase-money  by  Broughton 
Avas  intended  to  precede,  and  was  not  dependent  upon,  the 
making  of  titles  to  him  by  McCall.  A  day  certain — the  first 
of  January,  1861 — is  fixed  for  the  payment  of  the  purchase- 
money.  No  time  is  fixed  for  the  making  of  titles — McCall 
is  to  make  them,  when,  under  the  contract  with  his  vendors, 
referred  to  in  this  contract,  he  shall  have  obtained  them. 
Under  that  contract,  McCall  could  not  obtain  title  until  he 
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paid  to  his  vendors  the  purchase-money  in  full;  and  such 
payment  he  promised,  and  was  bound  to  make,  on  the  first 
day  of  January,  1862,  twelve  months  after  the  time  Brough- 
ton bound  himself  to  pay  McCall  the  purchase-money.  It 
is  apparent  from  the  contract  itself,  tliat  the  parties  could 
not  have  contemplated  that  Broughton's  promise  to  pay  the 
purchase-money  was  dependent  on  making  title  to  him. 
The  day  of  payment,  they  knew,  would  precede  the  time 
when  McCali  would  be  able  and  ready  to  make  title,  and 
the  day  when  Broughton  could  by  right  demand  it.  The 
case  is,  then,  the  one  of  very  ordinary  occurrence  in  this 
court,  in  which  tbe  vendee  of  lands,  who  has  made  an  inde- 
pendent promise  for  the  payment  of  tbe  purchase-money, 
has  been  compelled  to  comply,  though  title  has  not  been 
made  to  him. 

6.  We  do  not  inquire  what  decree  should  have  been  ren- 
dered, under  appropriate  pleading,  as  to  compelling  a  com- 
pliance by  McCall  with  his  covenant  to  make  title,  if  Brough- 
ton had  tendered  performance  on  his  part.  He  was  in  pos- 
session of  the  lands,  and  could  not  resist  the  payment  of 
the  purchase-money  because  of  his  vendor's  failure  or  ina- 
bility to  make  title.  A  cross-bill  would  have  been  the  appro- 
priate mode  of  obtaining  title,  if  it  had  been  desired,  in  per- 
formance of  McCall's  covenant.  There  is  no  question  that 
the  title  resides  in  the  complainants,  and  when  satisfaction 
of  the  decree  for  the  purchase-money  is  made,  they  will  pro- 
bably be  estopped  from  asserting  it  against  Broughton. 

7.  Interest  attaches,  as  matter  of  right,  to  a  contract  for 
the  payment  of  money,  from  the  day  on  which  it  becomes 
due.  It  is  given  by  the  statute,  as  a  compensation  for  the 
detention  of  the  money ;  and  neither  courts  of  law,  nor  of 
equity,  have  any  discretion  in  its  allowance.     The  chancellor 

^erred  in  not  computing  interest  on  the  purchase-money  due 
from  Hroughton,  from  the  first  day  of  January,  1801,  when 
it  was  payable.  The  agreed  purchase-money  in  this  case 
was  $4,951.95,  due  and  drawing  interest  from  January  1st, 
1861.  The  present  bill  was  filed  May  27th,  1874,  thirteen 
•years,  four  mouths,  and  twenty-nine  days  after  the  maturity 
of  tlie  debt.  Tbe  chancellor,  in  his  decree,  adjudged  that 
there  was  due  to  complainants  the  principal  of  the  purchase- 
money,  $4,951.95,  and  interest  on  that  sum  from  the  filing  of 
the  bill ;  making,  of  principal  and  interest,  the  sum  of 
$5,5-9.65.  This  sum,  with  some  small  interest  upon  it, 
accrued  after  decree,  the  record  informs  us  the  defendant 
paid.  The  principal  of  the  debt,  and  the  interest  which 
accrued  on  it  after  the  bill  was  filed,  has  thus  been  paid, 
leaving  unpaid  the  interest  which  accrued  before  the  bill  was 

Vol.  Lxrv. 


1879.]  OF  ALABAMA.  226 

[The  State  v.  Sea  well.] 

filed.  By  calculation  it  is  shown,  that  the  sum  of  that  inter- 
est was  $5,313  when  the  present  bill  was  filed.  That  sum 
the  chancellor  erroneously  failed  to  award  to  the  complain- 
ant, as  part  and  parcel  of  the  purchase-money  due  him. 
But  it  was  interest,  not  principal,  which  the  complainant 
failed  to  recover.  We  do  not  feel  justified  in  applying  the 
doctrine  of  rests  to  the  payment  made  by  Broughton  under 
the  chancellor's  decree.  We  regard  it  as  payment  of  the 
principal,  and  partial  payment  of  the  interest.  Interest 
does  not  draw  interest,  and  it  follows  that  the  amount  of  the 
purcliase-money  due  and  unpaid,  is  the  sum  of  the  interest 
which  had  accrued  when  this  suit  was  brought,  without  in- 
terest thereon  up  to  the  present  time. 

The  result  is,  the  decree  on  the  appeal  taken  by  Broughton 
must  be  afl&rmed.  On  the  appeal  taken  by  Mitchell  and 
others,  the  decree  must  be  reversed,  and  a  decree  here  ren- 
dered in  accordance  with  this  opinion. 


The  State  v,  Seawell. 

Information  Impeaching  Justice  of  the  Peace. 

1.  Impeachmeni  of  justice  of  the  peace;  nature  and  requisiies  of  proceeding. — 
The  constitutional  provision  in  reference  to  the  impeachment  of  justices  of 
the  peace  and  other  oflScers  named  in  the  3d  section  of  the  7th  article,  and 
the  statute  approved  January  23d.  1879,  "to  provide  for  the  impeachment  and 
removal  from  olfice"  of  those  officers  (Sess.  Acts  1878-9,  p.  155),  create  a  new 
jurisdiction,  and  provide  the  manner  of  its  exercise  ;  and  if  that  mode  is  not 
followed,  the  proceeding  can  not  be  sustained. 

2.  Same;  when  fowided  on  report  of  grand  jury,  and  sufficiency  of  report.  — When 
the  proceeding  is  instituted  by  the  solicitor  on  the  recommendation  and  report 
of  the  grand  jury,  the  statute  requires  that  the  report  shall  set  forth  the  facts; 
and  although  it  may  not  be  necessary  to  set  forth  the  misconduct  complained 
of  with  that  degree  of  accuracy  usually  required  in  pleading,  a  succinct  state- 
ment of  the  facts,  showing  the  nature  and  description  of  the  acts  of  official 
malservation  charged,  is  required,  as  a  guide  to  the  solicitor,  and  a  protection 
to  the  accused. 

3.  Same;  same. — A  report  in  these  words :  "We  regret  that  it  is  our  duty 
to  state,  that  our  investigations  have  developed  that"  A.  and  B.,  jastices  of 
the  peace,  "have,  in  a  large  number  of  cases,  been  guilty  of  the  crimes  of 
extortion  and  misconduct  in  office.  The  reports  of  those  officers,  certified  by 
themselves,  respectively  show  that  they  are  in  the  habit  of  compromising  the 
most  serious  criminal  cases,  on  the  payment  of  costs  by  the  accused.  Indeed, 
this  seems  to  be  the  settled  practice  in  their  courts.  We  refer  to  the  reports 
of  said  officers,  in  confirmation  of  this ;  and,  on  account  of  said  offenses,  we 
recommend  that  said  officers  be  impeached,  for  corruption  in  office,  and  extor- 
tion committed  by  each  of  them  under  color  of  office,"— held  too  vague  and 
indefinite  to  support  an  impeachment. 

(15) 
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4.  Mistake  in  fitle  of  impeachment  stalnle. — The  title  of  said  irapeaehment 
statute  of  Jiiuurtiy  23,  1879  as  printed  in  the  Session  Acts,  pp  155-59,  limits 
the  provisions  of  the  statute  to  the  officers  named  in  the  3(1  section  of  the  7th 
article  of  the  constitution,  while  the  body  of  the  statute  also  applies  to  the 
officers  named  in  the  2d  seetion  ;  but  a  reference  to  the  enrolled  bill,  on  tile 
in  the  office  of  the  secretary  of  state,  shows  that  there  is  a  mistake  in  the  title 
fts  printed,  and  that  both  classes  of  officers  are  mentioned  in  the  title  of  the 
law. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  proceeding  was  commenced  at  the  October  term  of 
said  court,  1879,  when  the  solicitor  of  the  circuit  filed  in  the 
court  an  information  in  these  words:  "The  undersigned, 
solicitor  of  the  second  judicial  circuit,  as  in  duty  bound,  and 
predicating  his  action  upon  the  report  of  the  grand  jury 
sworn  and  impanneled  for  said  term  of  said  court ;  which 
report,  as  it  appears  of  record,  is  referred  to,  and  made  a  part 
of  this  information,  so  far  as  the  same  relates  to  the  subject- 
matter  hereof;  now  gives  this  honorable  court  to  understand 
and  be  informed  that,  heretofore,  t' -wit,  on  the  7th  day  of 
August,  A.  D.  1876,  one  William  Seawell   was  duly   elected 

to  the  office  of  a  justice  of  the  peace  of  beat  number ,  of 

said  county  of  Montgomery;  that  he  took  the  oath,  and  exe- 
cuted the  bond  required  ^'y  law,  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office,  and  has,  since  that  time, 
exercised  the  authority  and  duties  of  such  office,  and  enjoyed 
the  emoluments,  and  still  continues  to  do  so.  And  the  un- 
dersigned, solicitor  as  aforesaid,  further  gives  the  court  to 
understand  and  be  informed  that  the  said  William  Seawell, 
after  his  said  election  to  said  office,  and  while  in  the  exercise 
of  its  duties  and  authority,  to-wit,  at  divers  times  during  the 
year  1879,  and  prior  to  the  13th  day  of  October  of  said  year, 
unmindful  of  the  obligations  of  his  said  oath,  in  violation  of 
the  laws,  and  against  the  peace  and  dignity  of  the  State  of 
Alabama,  knowingly  and  corruptly  extorted  money,  by  the 
powers,  and  under  the  color  of  his  said  office,  from  numer- 
ous citizens  of  the  State,  brought  before  him  under  various 
criminal  charges  ;  which  said  covinous  and  corrupt  practices 
are  more  particularly  set  forth  and  charged  as  follows  :  1. 
That  he  issued  a  warrant  against  one  Scip.  Walker,  for  the 
offense  of  carrying  a  pistol  concealed  about  his  person, 
caused  him  to  be  arrested  and  brought  before  him  (said  Sea- 
well) on  said  charge,  and  unlawfully  and  corruptly  compro- 
mised or  compounded  said  alleged  crime,  and  discharged 
said  Walker,  in  consideration  of  the  payment  by  said  Walker, 
or  by  some  other  person  for  him,  of  the  costs  of  the  pro- 
ceeding, to-wit,  the  sum  of  $2.50,  which  said  sum  was  accord- 
ingly paid  to,  and  unlawfully  received  by  him,  the  said  Sea- 
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well,  as  aforesaid."  Numerous  other  specifications,  twenty- 
two  in  all,  are  made ;  and  the  information  then  concludes  : 
"And  the  undersigned,  solicitor  as  aforesaid,  gives  the  court 
to  understand  and  be  informed,  that  each  and  every  of  the 
offenses  above  set  forth  and  specified  was  committed  by  the 
said  William  Seawell,  in  the  county  aforesaid,  during  the  term 
for  which  he  was  elected,  and  done  under  the  color  of  his 
office  of  justice  of  the  peace.  Wherefore,  the  undersigned 
charges  him,  the  said  William  Seawell,  with  corruption  in 
office,  and  doth  to  this  honorable  court  impeach  him  of  high 
crimes  and  misdemeanors  committed  while  in  office,  and  un- 
der color  thereof,"  &c. 

The  report  of  the  grand  jury,  referred  to  in  the  informa- 
tion, it  is  not  necessary  to  set  out,  since  the  material  portions 
of  it  are  copied  in  the  opinion  of  the  court.  The  defendant's 
report  to  the  grand  jury  of  the  cases  tried  before  him,  which 
is  mentioned  in  their  report  to  the  court,  contains  the  fol- 
lowing entry  in  the  case  of  Scip.  Walker,  mentioned  in  the 
information  :  "  State  v.  Scip.  Walker.  Charge,  carrying  a 
concealed  pistol ;  costs — affidavit  and  warrant,  $1.50  ;  con- 
stable, executing  warrant,  $1.00 — total,  $2.50.  Compromised, 
and  costs  paid."  Of  the  other  cases  specified  in  the  informa- 
tion, the  following  are  the  entries  in  the  justice's  report  of 
the  cases  named  :  "  State  v.  Peter  Smith.  Charge,  larceny ; 
costs,"  affidavit,  warrant,  &c.,  $2.50;  "compromised,  and 
costs  paid."  "  State  v.  Francis  Manning.  Charge,  assault 
and  battery ;  costs,"  amounting  to  $2.75 ;  "  compromised, 
and  costs  paid."  "  State  v.  John  Cox.  Charge,  defamation  ; 
costs,"  amounting  to  $7.00  ;  "  compromised,  and  costs  paid." 
^^ State  V.  Kate  Bryant.  Charge,  using  vulgar  language ;  costs," 
amounting  to  $6.00 ;  "  compromised,  and  costs  paid."  The 
other  cases  specified  contain  similar  entries. 

The  defendant  moved  to  quash  and  dismiss  the  informa- 
tion— 1st,  "  because  there  is  no  law  authorizing  his  impeach- 
ment ;"  2d,  "  because  the  act  of  the  General  Assembly,  pro- 
viding for  the  impeachment  of  justices  of  the  peace,  does 
not  fully  secure  to  the  defendants  the  right  of  appeal;"  3d, 
"  because  the  information  does  not  show  that  the  grand  jury 
reported  to  the  court  the  facts  upon  which  said  information 
was  based ;"  4th,  •'  because  the  report  of  the  grand  jury, 
upon  which  the  information  is  based,  does  not  set  forth  the 
facts  upon  which  the  information  to  impeach  this  defendant 
is  recommended ;"  5th,  "  because  the  information  does  not 
charge  that  the  defendant  has  been  guilty  of  an  impeachable 
offense."  The  court  sustained  the  motion,  quashed  the 
information,  and  discharged  the  defendant ;  and  its  judgment 
is  now  assigned  as  error. 
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H.  C.  Tompkins,  Attorney-General,  and  F.  S.  Ferguson,  for 
appellant. 

J  NO.  W.  A.  Sanfokd,  and  J.  N.  Arrington,  contra. 

STONE,  J. — The  present  is  an  impeachment  proceeding, 
instituted  against  the  appellee  as  a  justice  of  the  peace, 
under  the  act  "  To  provide  for  the  impeachment  and  removal 
from  office  of  the  officers  mentioned  in  section  3,  of  article  7, 
of  the  constitution  of  Alabama." — Pamph.  Acts  1878-9,  page 
155.  The  causes  of  impeachment  are  specified  in  article  7, 
section  1,  of  the  constitution  of  1875.  They  are  "  willful 
neglect  of  duty,  corruption  in  office,  habitual  drunkenness, 
incompetency,  or  any  offense  involving  moral  turpitude  while 
in  office,  or  committed  under  color  thereof,  or  connected 
therewith."  Section  3  :  "  The  sheriffs,  clerks  of  the  Circuit, 
City  or  Criminal  Courts,  tax-collectors,  tax-assessors,  county 
treasurers,  coroners,  justices  of  the  peace,  notaries  public, 
constables,  and  all  other  county  officers,  mayors  and  intend- 
ants  of  incorporated  cities  and  towns  in  this  Statf>,  may  be 
removed  from  office  for  any  of  the  causes  specified  in  section 
one  of  this  article,  by  the  Circuit,  City,  or  Criminal  Court, 
of  the  county  in  which  such  officers  hold  their  office,  under 
such  regulations  as  may  be  prescribed  by  law." 

In  the  act  mentioned  above,  section  22,  it  is  made  "  the 
duty  of  the  solicitor  of  the  circuit  to  institute  proceedings 
under  this  act,  and  prosecute  the  same  against  any  officer 
included  in  section  3,  article  7  of  the  constitution,  when  the 
Circuit,  City,  or  Criminal  Court  of  the  county  shall  so  order, 
or  whenever  it  appears  from  the  report  of  the  grand  jury  of 
the  county  that  any  such  officer  ought  to  be  removed  from 
office, -for  any  cause  mentioned  in  section  one  of  this  act" 
Section  21  of  the  act  provides,  that  when  the  grand  jury,  on 
"  investigation  and  inquiry,  *  *  find  that  such  officer,  for 
any  cause  mentioned  in  this  act,  ought  to  be  removed  from 
office,"  they  "  shall  so  report  to  the  court,  setting  forth  the 
facts." 

We  have  copied  every  constitutional  and  statutory  pro- 
vision, necessary  to  a  proper  understanding  of  this  case.  It 
will  be  seen,  that  cases  of  impeachment  which  originate  and 
are  tried  in  the  Circuit,  City,  or  Criminal  Court,  are  directed 
to  be  prosecuted  by  the  solicitor  of  the  circuit,  when  the 
court  shall  so  order,  or  when  the  grand  jury  shall  so  present 
and  direct.  "Without  one  of  these  sanctions  and  authoriza- 
tions, the  solicitor  has  no  authority  to  institute  such  pro- 
ceedings. The  constitution  and  statute  create  a  jurisdiction 
which,  theretofore,  had  no  existence,  and  provide  the  man- 
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ner  of  its  exercise.  Tiiat  mode  or  manner  of  exercising  the 
jurisdiction  must  be  followed,  or  it  has  no  sanction  in  the 
law. 

The  report  of  the  grand  jury,  on  which  the  present  pro- 
ceedings are  sought  to  be  upheld,  is  in  the  following  lan- 
guage :  "  We  regret  that  it  is  our  duty  to  state,  that  our 
investigations  have  developed  that  William  Seawell,  a  justice 

of  the  peace,  and" "N.P.  and  ex  officio  J.  P.,  have,  in  a 

large  number  of  cases,  been  guilty  of  the  crimes  of  extortion 
and  misconduct  in  office.     The  reports  of  these  officers,  cer- 
tified by  themselves,  respectively  show  that  they  are  in  the 
habit  of  compromising  the  most  serious  criminal  cases,  on 
the  payment  of  costs  by  the  accused  parties.     Indeed,  this 
seems  to  be  [the]  settled  practice  in  their  courts.     We  refer 
to  the  reports  of  said  officers,  in  confirmation  of   this ;  and 
on  account  of  said  offenses,  we  recommend  that  said  officers 
be  impeached  for  corruption  in  office,  and  extortion  commit- 
ted by  each  of  them  under  color  of  office.     We  recommend 
that  the  solicitor  be  directed  to  take  necessary  legal  steps  to 
that  end."     It  will  be  observed   that,  while  the  grand  jury 
"  refer  to  the  reports  of  said  officers  in  confirmation "  of 
their  recommendation,  they  do  not  make  them  a  part  of  their 
report.     But,  suppose  they  did.     The  report  of  the  appellee 
shows  fifty  State  cases  brought  before  him.     Twenty-two  of 
these  cases  are  marked  "  compromised,  and  costs  paid  ;"  of 
which  one  is  for  larceny,  one  for  adultery  and  fornication, 
and  one  for  killing  a  pig.     The  other  nineteen  are  for  small 
misdemeanors.     Charges  of  larceny  and  adultery  are  cer- 
tainly grave  offenses.     There  is  no  authority  in  law  to  com- 
promise State  prosecutions.     Still,  when  the  offense  involves 
no  moral  turpitude,  sometimes  an  amicable  adjustment  of  the 
difficulty  is  more  consonant  with  the  public  weal,  than  the 
imposition  of  a  money  fine.     In  such  cases,  it  is  not  infre- 
quently the  case,  that  courts  of  the  highest  character  and 
largest  original  jurisdiction  permit  them  to  pass  off  on   a 
nominal  fine.     There  is  one  case,  where   robbery  was  the 
charge,   in  which  the  entry  is,    "  Prosecutor  withdraws  the 
charge,   and   is   to   pay   costs."     This  might  have  occurred 
without  fault  in  the  justice  ;  for  a  prosecutor  might  consci- 
entiously sue  out  a  warrant  of  arrest,  and  become  convinced 
afterwards  that  the  accused  was  innocent.     The   remaining 
twenty-seven  cases  reported  present  no  marks  of  official  im- 
propriety, or  of   suspicion,   and  we  need  not  comment  on 
them.     Now,  to  which  of  these  cases  did  the  grand  jury,  in 
their  report,  refer?  and  how  can  it  be  known  that  the  solic-^ 
itor  of  the  circuit,  in  framing  articles  of  impeachment,  em- 
bodied therein  the  particular  official  acts  of  the  justice  which 


230  SUPEEME  COURT  [Dec  Term. 

[Sims  V.  Sampey.] 

the  grand  jury  had,  by  their  report,  denounced  as  extortion* 
misconduct  in  oflfice,  and  corruption  in  office,  for  which  they 
recommended  his  impeachment  ?  This  was  not  a  setting 
forth  of  the  facts,  which  the  statute  requires.  We  will  not 
say  the  report  must  set  forth  the  misconduct  complained  of, 
with  that  degree  of  accuracy  usually  required  in  pleading ; 
but  a  succinct  statement  of  the/ads — the  nature  and  descrip- 
tion of  the  acts  of  oflScial  malversation  charged— must  be 
shown,  alike  as  a  guide  to  the  solicitor,  and  a  protection  to 
the  accused.  The  report  is  too  vague  and  indefinite  to  up- 
hold the  proceedings. 

The  judgment  of  the  City  Court  is  affirmed. 

In  the  printed  copy  of  the  impeachment  statute  (Pamphlet 
Acts  1878-9,  page  155),  the  caption,  or  title,  expresses  only 
officers  mentioned  in  section  3,  article  7  of  the  constitution, 
omitting  the  higher  officers  mentioned  iu  section  2.  This,  if 
a  correct  copy,  would  present  a  serious  constitutional  ques- 
tion, as  the  act  makes  provision  for  the  impeachment  of  all 
the  officers  mentioned  in  the  two  sections.  We  have  exam- 
ined the  enrolled  bill,  however,  as  it  passed  the  two  houses, 
and  received  the  approval  of  the  Governor ;  and  we  find  its 
title  covers  "officers  mentioned  in  sections  2  and  3  of  arti- 
cle 7  of  the  constitution  of  Alabama." 


Sims  V,  Sampey. 

BiU  in  Equity  to  enforce  Vendor  s  Lien  on  Land. 

1.  Vendor's  lien  on  land  sold  under  probate  decree;  when  extinguished.— Vfhea 
lands  are  sold  by  an  administrator,  under  a  decree  of  the  Probate  Court,  and  the 
sale  is  reported  to  the  court,  and  confirmed,  and  a  conveyance  executed  un- 
der its  decree  to  the  purchaser  ;  the  vendor's  lien  on  the  land  is  extinguished, 
and  can  not  be  afterwards  revived  in  favor  of  the  heirs,  by  any  subsequent 
transaction  between  the  parties,  while  the  decree  remains  of  force. 

2.  Same;  transfer  of  partial  interest  in  purchaser's  note. — A  note  taken  for  the 
purchase-money  of  land,  sold  by  an  administrator  under  a  probate  decree,  is 
an  entirety,  and  a  decree  in  equity  enforcing  it  as  a  charge  on  the  land  is  an  ex- 
tinguishment of  the  vendor's  lien  ;  and  although  the  administrator  may  have 
transferred  a  partial  interest  in  the  note  to  one  of  the  distributees,  the  dis- 
tributee can  not  again  assert  a  vendor's  lien  against  the  land,  whatever  m^y 
be  his  rights  against  the  administrator. 

Appeal  from  the  Chancery  Court  of  Conecuh. 
Heard  before  the  Hon.  H.  Austill. 
Vol.  lxiv. 
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The  bill  in  this  case  was  filed  on  the  18th  July,  1879,  by- 
Mrs.  Hattie  L.  Sampey,  the  wife  of  George  G'.  Sampey, 
against  Thomas  W.  Sims,  J.  W.  Sampey,  and  said  George 
G.  Sampey.  The  following  are  its  material  allegations  : 
That  on  the  27th  November,  1871,  Mrs.  M.  D.  Burnett,  who 
was  the  complainant's  mother,  and  acting  as  the  administra- 
trix of  the  estate  of  John  H.  Burnett,  deceased,  who  was  the 
complainant's  father,  sold  a  tract  of  land  in  said  county  of 
Conecuh,  under  an  order  of  the  Probate  Court ;  at  which 
sale,  said  George  G.  Sampey  and  J.  W.  Sampey  became  the 
purchasers,  and  were  so  reported  to  the  court :  That  said 
Geo.  G.  and  J.  W.  Sampey  "took  with  them  in  said  purchase 
one  r.  M.  Sampey,  and  the  three  together  executed  their 
promissory  note  to  said  M.  D.  Burnett,  administratrix  as 
aforesaid,  for  $2,760,  amount  of  said  original  bid  ;  which  said 
note  was  made  payable  on  the  27th  day  of  November,  1872, 
but  was  not  paid  at  maturity,  as  complainant  avers  was  un- 
derstood and  agreed  between  said  Sampeys  and  said  ad- 
ministratrix:" That  the  sale  was  reported  to  the  court,  and 
was  confirmed  by  it :  That  on  or  about  the  7th  January, 
1873,  "a  payment  of  $500  was  made  on  said  land  to  said  ad- 
ministratrix, and  said  F.  M.  Sampey  was  released  from  said 
note  ;  and  said  G.  G.  Sampey  and  J.  W.  Sampey  became  the 
owners  of  said  lands,  under  and  by  virtue  of  a  deed  made  by 
said  administratrix,  on  or  about  the  7th  January,  1873,  in 
pursuance  of  an  order  of  said  Probate  Court  of  Conecuh 
county  :"  That  complainant  "was  one  of  the  heirs  of  the 
estate  of  said  John  H.  Burnett,  deceased ;  and  on  the  settle- 
ment of  said  estate,  she  received  from  the  said  administra- 
trix a  claim  for  $^94.28  against  said  G.  G.  and  J.  W.  Sampey, 
as  part  of  her  distributive  share  of  said  estate,  on  or  about 
the  7th  January,  1873  ;"  and  "she  avers  that  said  claim  was 
due  by  said  G.  G.  and  J.  W.  Sampey  for  the  purchase-money 
of  said  lands,  and  the  same  is  now  her  sole  property,  and  has 
never  been  paid :"  That  said  G.  G.  and  J.  W.  Sampey 
"were  notified  that  complainant  held  said  claim  against  them, 
and  they  have  failed  to  pay  the  same,  though  often  requested 
to  do  so,  and  refused  to  give  her  even  their  promissory  note 
for  the  amount  of  said  claim  :"  That  "no  other  or  further 
security  was  given  for  complainant's  interest  in  said  land, 
than  said  claim  of  $394.28,  but  she  relied  solely  on  her  ven- 
dor's lien  for  the  ultimate  payment  of  said  claim,  and  looked 
to  said  lands  alone  for  her  security  ;  and  complainant  avers 
that,  at  the  time  she  received  said  claim  from  said  adminis- 
tratrix, and  ever  since,  it  has  been  agreed  and  understood 
between  her  and  said  G.  G  and  J.  W.  Sampey  that  she  was 
to  hftve  and  retain  a  vendor's  lien  on  said  land,  to  secure  the 
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payment  of  $394.28,  with  the  interest  on  the  same  from 
about  the  7th  day  of  January,  1873  :"  That  Mrs.  Burnett, 
"while  acting  as  administrator  of  said  estate,  under  an  order 
of  the  Probate  Court  of  said  county,  made  and  executed  a 
deed  of  conveyance  for  said  lands,  pursuant  to  law,  to  said 
G.  G.  and  J.  W.  Sampey,  and  placed  them  in  possession 
thereof  ;  and  since  the  making  of  said  deed,  on  the  7th  Jan- 
uary, 1873,  they  have  enjoyed  the  rents,  income,  and  profits 
of  said  lands,  until  on  or  about  the  6th  day  of  January,  1879, 
when  said  lands  were  sold  by  George  Christian,  register  in 
chancery,  to  satisfy  a  decree  rendered  by  this  honorable 
Chancery  Court,  in  favor  of  Mrs.  Margaret  D.  Burnett,  guar- 
dian of  Eachel  Burnett,  one  of  the  heirs  of  said  John  H. 
Burnett,  deceased,  against  said  G.  G.  and  J.  W.  Sampey,  to 
satisfy  a  note  given  to  said  Mrs.  M.  D.  Burnett,  as  guardian 
of  Eachel  Burnett,  for  her  part  of  the  purchase-money  due 
for  said  lands ;  at  which  sale,  Thomas  W.  Sims  became  the 
purchaser,  at  the  price  of  $611.82,  which  was  the  exact 
amount  of  the  said  decree,  with  the  costs ;"  and  the  register 
executed  to  him  a  conveyance,  and  he  was  placed  in  posses- 
sion of  the  lands,  and  was  in  possession  when  the  bill  was 
filed ;  and  that  complainant,  through  her  attorneys,  gave 
public  notice  at  said  sale  of  her  claim  on  the  land  for  the 
unpaid  purchase-money  due  to  her. 

The  prayer  of  the  bill  was — 1st,  that  complainant  "be  al- 
lowed to  pay  back  to  said  Thos.  W.  Sims  the  said  sum 
($611.82)  paid  by  him  to  satisfy  said  decree,  and  to  take  the 
title  he  now  holds  to  said  lands,"  she  ofi'ering  to  do  equity 
in  the  matter  as  the  court  might  decree ;  2d,  that  an  account 
be  taken  to  ascertain  the  amount  due  on  the  complainant's 
claim,  and  said  G.  G.  and  J.  W.  Sampey  be  decreed  to  pay 
it  within  a  specified  time  ;  3d,  that,  in  default  of  payment  by 
them,  a  vendor's  lien  on  the  lands  be  declared  in  her  favor, 
and  the  lands  be  sold  to  pay  the  amount  ascertained  to  be 
due  on  her  claim ;  4th,  for  other  and  further  relief,  accord- 
ing to  the  nature  of  her  case. 

A  demurrer  to  the  bill  was  filed  by  Sims,  assigning  the 
following  (with  other)  causes  of  demurrer  :  1st,  that  the  bill 
shows  no  right  in  the  complainant  to  assert  a  vendor's  lien 
in  the  lands  ;  2d,  that  no  legal  assignment  to  her  of  a  ven- 
dor's lien  is  shown ;  3d,  that  the  vendor's  lien  is  an  en- 
tirety, and  can  not  be  split  up  into  several  causes  of  action ; 
4th,  that  the  former  decree,  under  which  Sims  purchased, 
exhausted  the  vendor's  lien,  and  the  land  can  not  again  be 
subjected  to  it ;  5th,  that  the  vendor's  lien  was  released  and 
extinguished  by  the  discharge  of  F.  M.  Sampey.  A  joint  de- 
murrer was  also  filed  by  G.  G.  arjd  J.  W.  Sampey,  assigning 
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various  other  causes  of  demurrer.  The  chancellor  overruled 
the  demurrers,  and  his  decree  to  that  effect  is  now  assigned 
as  error. 

G.  R.  Fabnham,  and  Stewart  &  Pillans,  for  appellant. 

Stallworth  &  Burnett,  contra. 

BRICKELL,  C.  J. — It  is  rather  difficult  to  ascertain  from 
the  allegations  of  the  bill  upon  what  precise  ground  it  is  in- 
tended to  rest  the  right  of  the  complainant  to  equitable  re- 
lief. Any  lien  on  the  lands  is  excluded,  because  it  appears 
affirmatively  that  the  purchase-money  had  been  fully  paid 
to  the  administratrix,  and  a  conveyance  to  the  purchasers 
executed  in  pursuance  of  a  decree  of  the  Court  of  Probate, 
which  is  not  impeached  (if  in  this  proceeding,  or  collaterally, 
it  can  be  impeached),  before  the  complainant  acquired  the 
claim  against  the  purchasers  which  is  now  preferred.  We 
say  the  fact  of  payment  of  the  purchase-money  affirmatively 
appears,  because  it  is  expressly  stated  that  the  conveyance 
was  executed  by  the  administratrix  under  the  decree  of  the 
Court  of  Probate  ;  a  decree  which  could  not  have  been  ren- 
dered, unless  the  purchase-money  had  been  fully  paid.  The 
purchase-money  being  paid,  the  equitable  lien  of  the  vendor 
was  extinguished ;  and  it  was  incapable  of  being  revived, 
whatever  other  equity  could  be  created,  by  any  subsequent 
transaction  between  the  parties. 

2.  But,  if  the  purchase-money  was  not  paid,  and  there  was 
a  transfer  to  the  complainant  of  a  part  of  the  note  given  for 
it,  the  transfer  could  not  operate  so  as  to  confer  on  her  a  .le- 
gal right  of  action,  or  any  other  than  an  equitable  interest  to 
such  part  of  the  note  when  reduced  to  money.  The  admin- 
istratrix, to  the  extent  of  the  transfer,  held  the  note  in  trust 
for  the  complainant.  Standing  in  the  relation  of  cestui  que 
trust  to  the  administratrix,  it  follows  that  the  complainant 
is  bound  by  the  decree  Which  was  obtained  by  the  adminis- 
tratrix, charging  the  lands  with  the  payment  of  the  part  of 
the  purchase-money  claimed  in  the  suit  she  commenced  and 
prosecuted  to  final  decree,  subsequent  to  the  transfer  to  the 
complainant.  The  sale  of  the  lands  under  that  decree  exon- 
erated them  entirely  from  the  lien  for  the  payment  of  the 
purchase-money  to  the  administratrix.  It  may  be,  that  the 
complainant  can  recover  from  the  administratrix  her  propor- 
tion of  the  proceeds  of  sale,  but  she  is  without  right  to 
charge  the  lands  a  second  time  with  a  vendor's  lien,  in  itself 
an  entirety,  and  incapable  of  being  split  up  and  divided  so 
as  to  multiply  suits  and  embarrass  judicial  sales. 
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The  decree  of  the  chancellor  must  be  reversed,  and  the 
canse  remanded,  that  the  demurrer  may  be  sustained,  and 
leave  given  the  complainant  to  amend,  if  a  proper  applica- 
tion for  that  purpose  is  made. 


Ex  parte  Gilmer. 

Application  for  Mandamus  to  Circuit  Court,  on  Amendment  nunc 
pro  tunc  of  Judgment. 

1.  Amendment  of  juidgment  nunc  pro  tunc. — It  has  been  settled  in  this  court, 
since  1827,  that  a  judgment  can  not  be  rendered  or  amended  nunc  pro  tunc, 
except  upon  record  evidence,  or  evidence  quasi  of  record. 

2.  Wlien  apptal  lies.  —An  appeal  lies  from  a  judgment  amended  or  rendered 
nunc  pro  tunc,  when  it  is  final  and  definitive  of  the  cause,  leaving  nothing  to 
be  done  bnt  to  enforce  its  execution. 

3.  When  mandamus  lies. — A  mandamus  will  not  be  awarded  by  this  court, 
when  the  party  asking  it  has  an  adequate  remedy  by  appeal. 

Application  by  petition,  under  oath,  by  Captain  Gilmer,  for 
a  mandamus,  or  other  appropriate  writ,  to  the  Circuit  Court 
of  Montgomery.  Hon.  J.  Q.  Smith  presiding,  to  compel  that 
court  to  vacate  and  set  aside  a  judgment  rendered  nunc  pro 
tunc,  as  hereinafter  set  out,  in  a  cause  in  which  Margaret 
Robinson  was  plaintiff,  and  said  Gilmer  was  defendant.  The 
action  in  which  said  judgment  was  rendered,  as  shown  by 
the  transcript  made  an  exhibit  to  the  petition,  was  brought 
by  Mrs.  Robinson,  was  founded  on  a  promissory  note  exe- 
cuted by  the  defendant,  and  was  commenced  in  a  justice's 
court.  The  justice  rendered  judgment  for  the  plaintiff,  and 
the  defendant  removed  the  case,  by  appeal,  into  the  Circuit 
Court ;  where  judgment  was  again  rendered  for  the  plaintiff, 
on  the  verdict  of  a  jury,  on  the  18th  June,  1879.  A  motion 
for  a  new  trial  having  been  duly  made  and  entered  by  the 
defendant,  the  following  judgment  was  rendered  on  the  mo- 
tion :  "  This  motion  being  argued  by  counsel,  and  under- 
stood by  the  court,  it  is  considered  by  the  court  that  the 
same  may  be  granted,  and  tliat  a  new  trial  in  this  cause  be, 
and  the  same  is  hereby  granted."  At  the  next  term  of  the 
court,  a  motion  was  made  by  the  plaintiff,  to  set  aside,  or 
amend  the  entry,  nunc  pro  tunc  as  of  the  former  term,  on  the 
ground  that  it  was  entered"  by  mistake,  and  that  the  motion 
was  in  fact  withdrawn,  instead  of  being  granted  ;  and  coun- 
ter aflfidavits  were  submitted  by  the  defendant.     On  this 
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motion,  and  the  accompanying  affidavits,  the  court  rendered 
the  following  judgment :  "  This  day  came  the  parties,  by 
their  attorneys ;  and  to  the  motion  made  in  this  cause  the 
defendant  interposes  his  demurrer,  winch  being  argued,  and 
understood  by  the  court,  the  same  is  overruled.  It  appear- 
ing to  the  court  that,  on  the  3d  day  of  July,  1879,  the  follow- 
ing order  was  made,"  setting  out  the  entry  above  copied, 
granting  the  motion  for  a  new  trial ;  "  now  comes  the  plain- 
tiff, and  moves  the  court  to  amend  said  order,  so  as  to  make 
it  appear  that  said  motion  for  a  new  trial  was  refused,  in- 
stead of  granted.  And  it  appearing  from  the  affidavit  on 
file  that  the  order  granting  a  new  trial  was  a  clerical  mis- 
prision on  the  part  of  the  court,  it  is  therefore  considered, 
that  an  order  be  now  entered  refusing  said  motion,  as  of  date 
July  3,  1879,  viz.",  setting  out  such  order  in  proper  form. 
This  is  the  judgment  which  the  petitioner  seeks  to  have 
vacated  and  set  aside. 

Jos.  S.  Winter,  for  the  petitioner. 
John  G.  Finley,  contra. 

STONE,  J.— As  far  back  as  1827  it  was  decided  in  this 
court  that,  in  entering  judgments  nunc  pro  tunc,  only  record 
evidence,  or  evidence  quasi  of  record,  could  be  looked  to. 
Oral  proof  can  not  be  considered  ;  for,  to  allow  it,  would  be 
to  contradict  the  record  by  parol  testimony. — Draughan  v. 
Tombeckhee  Bank,  1  Stew.  66 ;  Thompson  v.  Miller,  2  Stew. 
470 ;  Reid  v.  Braskear,  7  Por.  448  ;  Armstrong  v.  Robinson, 
2  Ala,  164 ;  Benford  v.  Daniels,  13  Ala.  667  ;  Lewis  v.  Lewis, 
26  Ala.  315  ;  Farmer  v.  Wilson,  34  Ala.  76  ;  Harris  v.  Martin, 
39  Ala.  556 ;  Summersett  v.  Summersett,  40  Ala.  596.  It  is 
equally  well  settled,  in  the  above,  and  many  other  cases,  that 
from  a  judgment  rendered  nunc  pro  tunc,  which  is  final,  or 
definitive  of  the  cause  in  the  court  below,  leaving  nothing 
further  to  be  done,  save  to  enforce  the  judgment,  an  appeal 
lies  to  this  court.  The  judgment  rendered  nunc  pro  tunc,  in 
this  case,  was  a  final  disposition  of  the  cause,  leaving  nothing 
to  be  done  afterwards,  except  to  enforce  the  judgment  by 
execution.  From  that  judgment,  an  appeal  would  have  lain 
to  this  court. — Ex  parte  Hendree,  49  Ala.  360. 

The  writ  of  mandamus  will  be  granted,  only  where  there 
is  a  specific  legal  right,  and  no  other  legal  remedy  adequate 
to  its  enforcement. — 2  Brick.  Dig.  240,  §  4 ;  Murphy  v.  State, 
ex  rel.  69  Ala.  639 ;  Withers  v.  State,  36  Ala.  252  ;  Heflin  v. 
Rock  MilU  Man.  Co.,  58  Ala.  613.  The  relator  in  this  case 
has  an  adequate  remedy  for  the  error  he  complains  of,  by 
appeal,  and  the  writ  of  mandamus  must  be  refused. 
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Carter  v.  Alford. 

Action  to  recover  Personal  Property  in  Specie. 

1.  Civil  jurisdiction  of  justice  of  the  peace  ;  under  constitutional  provisions. — 
The  constitutioDiil  provision  which  declares  that  justices  of  the  peace  "shall 
have  jurisdictiou,  in  all  civil  cases,  wherein  the  amount  in  controversy  does 
not  exceed  one  hundred  dollars''  (Art.  vi,  §  25),  is  not  self-executing,  but  re- 
quires legislation  to  give  it  effect. 

•i.  Same,  in  actions  for  recovery  of  specific  property. — By  statutory  provision, 
a  ju.stice  of  the  peace  has  jurisdiction  of  "actions  brought  to  recover  specific 
property,  whore  the  value  does  not  exceed  fifty  dollars"  (Code,  §  757)  ;  and 
wht  re  the  value  of  the  property  exceeds  fifty  dollars,  the  plaintiff  can  not,  by 
averring  in  his  complaiut  that  the  value  is  less  than  that  sum,  confer  on  the 
justice  jurisdiction  of  the  action  ;  nor  is  the  defect  of  jurisdiction  cured,  in 
such  case,  when  properly  presented  by  a  plea  in  abatement,  by  a  verdict  for 
plaintiff  assessing  the  value  at  less  than  fifty  dollars. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  J.  F.  Alford,  against  Robert 
Carter  and  his  wife,  to  recover  seven  head  of  cattle,  particu- 
larly described,  with  damages  for  their  detention  ;  and  was 
commenced  in  a  justice's  court,  on  the  12th  day  of  August, 
1878.  In  the  complaint  filed  in  the  justice's  court,  the  value 
of  the  property  was  alleged  to  be  $45.  The  defendants  ap- 
peared, and  filed  a  plea  in  abatement  to  the  jurisdiction  of 
the  justice,  alleging  that  the  value  was  more  than  $50 :  "to 
which  the  plaintifi'  replied,"  as  the  transcript  of  the  justice's 
judgment  recites,  "  that  he  was  willing  to  take  $45  for  the 
property ;  and  the  court  decided,  after  hearing  the  evidence, 
that  it  has  jurisdiction  of  the  cause  ;  whereupon,  the  de- 
fendants admitted  judgment,  and  took  an  appeal  to  the  City 
Court ;  and  the  court  rendered  judgment  in  favor  of  the 
plaintiff,  for  the  property,  or  the  sum  of  $45,  together  with 
the  costs  of  suit."  In  the  City  Court,  the  plaintiff  filed  a 
complaint,  claiming  the  cattle,  describing  the  particular 
marks  of  each,  and  alleging  its  value  ;  the  aggregate  of  the 
values,  as  alleged,  being  $45.  The  defendants  again  filed  a 
plea  in  abatement  to  the  jurisdiction  of  the  justice,  alleging 
that  the  value  of  the  property  was  $60.  The  court  sustained 
a  demurrer  to  this  plea ;  and  the  cause  being  submitted  to  a 
jury  on  issue  joined,  but  on  what  pleas  the  record  does  not 
show,  the  jury  returned  a  verdict  for  the  plaintiff,  assessing 
the  value  of  each  animal  separately,  the  aggregate  being 
Vol.  lxiv. 


i«79.]  OF  ALABAMA.  237 

[Carter  V.  Alford.] 

The  judgment  on  the  demurrer,  and   the  judgment  on  the 
verdict,  are  now  assigned  as  error. 

Gordon  McDonald,  for  appellants. — In  actions  for  the  re- 
covery of  specific  property,  the  statutory  limitation  of  a 
justice's  jurisdiction  is  "  where  the  value  of  the  property 
does  not  exceed  $50 ;"  and  this  limitation  is  constitutional. 
Pearce  v.  Pope,  42  Ala.  319 ;  Taylor  v.  Woods,  52  Ala.  474 
The  statute  fixes  the  value  of  the  property,  and  not  the 
amount  alleged  or  claimed,  as  the  standard  of  jurisdiction. 
The  consent  of  both  parties  can  not  give  jurisdiction  of  the 
subject-matter,  though  it  may  of  the  person.  How,  then, 
can  the  simple  averment  of  one  party,  against  the  objection 
of  the  other,  and  against  the  evidence,  it  may  be,  confer 
jurisdiction  of  such  a  case?  To  allow  a  recovery  in  detinue, 
or  the  statutory  substitute  for  that  action,  for  property  worth 
1500,  because  the  plaintiff  claims  only  $45  as  its  alternate 
value,  would  be  a  fraud  on  the  jurisdiction  of  the  court. 
After  judgment,  the  plaintiff  may  have  an  attachment,  or  a 
distringas,  to  compel  the  delivery  of  the  property,  and  the 
defendant  can  not  discharge  himself  by  paying  the  assessed 
value.  Nor  can  the  verdict  help  the  judgment  on  the  de- 
murrer ;  since  the  plaintiff  could  not  recover  more  than  he 
asked. 

T.  M.  Arrington,  contra,  cited  the  following  cases  :  Grah- 
tree  v.  Cliaft,  22  Ala.  188 ;  House  v.  Lassiter,  49  Ala.  308 ; 
Taylor  v.  Woods,  52  Ala.  479 ;  State  v.  Jacobs,  61  Ala.  448. 
He  contended,  also,  that  if  the  judgment  on  the  demurrer 
was  erroneous,  the  verdict  showed  that  it  was  error  without 
injury. 

STONE,  J.— The  constitution  of  1868,  art.  6,  section  13, 
ordains  that  justices  of  the  peace  "  shall  have  jurisdiction, 
in  all  civil  cases,  wherein  the  amount  in  controversy  does* 
not  exceed  one  hundred  dollars.  In  all  cases  tried  before 
such  justices,  the  right  of  appeal  shall  be  secured  by  law." 
In  Taylor  v.  Woods,  52  Ala.  474,  this  court,  after  a  very  care- 
ful consideration  of  our  several  constitutions  and  their  con- 
struction, came  to  the  conclusion,  that  the  clause  copied 
above  is  not  self-executing — that  it  does  not,  by  its  unaided 
force,  confer  on  justices  of  the  peace  jurisdiction  in  all  civil 
causes,  when  the  amount  in  controversy  does  not  exceed  one 
hundred  dollars.  The  language  then  employed  is  :  "  The 
true  meaning  of  the  constitution  is,  that  the  civil  jurisdiction 
of  justices  shall  be  limited  to  controversies  involving  an 
amount  not  exceeding  one  hundred  dollars ;  that  the  General 
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Assembly  shall  determine  the  class  of  cases  in  which  it  shall 
be  extended  to,  or  reduced  below  that  point.  It  follows, 
under  the  present  statutes,  a  justice  has  not  jurisdiction  of 
an  action  for  the  recovery  of  chattels  in  specie,  when  the  value 
claimed  exceeds  fifty  dollars." — See,  also,  Pearce  v.  Pope, 
42  Ala.  319. 

One  result  of  this  opinion  is,  to  hold,  as  we  have  said,  that 
the  clause  of  the  constitution  of  1868  we  are  commenting  on, 
does  not,  of  its  own  force,  and  in  defiance  of  legislation, 
clothe  the  justices  with  jurisdiction  in  all  civil  causes,  "wherein 
the  amount  in  controversy  does  not  exceed  one  hundred  dol- 
lars." Civil  causes  constitute  a  very  large  and  varied  class, 
and  it  embraces  all  controversies  that  can  arise  between 
mere  individuals,  no  matter  what  the  subject  of  litigation, 
whether  real  property,  personal  property,  injuries  to  the 
person,  or  mere  equitable  claims.  It  is  employed  in  the  con- 
stitution as  the  antithesis  of  criminal  prosecutions  ;  and  the 
two  classes  cover  the  whole  field  of  judicial  contestation, 
with  the  possible  exception  of  some  peculiar  and  extraordin- 
ary forms  of  relief,  that  lie  on  the  boundary  between  the  two. 
Another  argument  that  may  be  urged,  why  this  clause 
should  not  be  adjudged  to  be  completely  self-executing,  is 
as  follows  :  Section  12  of  our  Declaration  of  Rights  declares, 
that  *'  The  right  of  trial  by  jury  shall  remain  inviolate." 
The  constitution  itself  makes  no  provision  for  a  jury  trial 
before  a  justice  of  the  peace,  and  the  clause  of  the  constitu- 
tion under  discussion  makes  no  positive  provision  for  an 
appeal  from  the  judgment  of  such  justice.  The  language  of 
the  constitution  is  :  "In  all  cases  tried  before  such  justices, 
the  right  of  appeal  shall  be  secured  by  law."  This  clearly 
shows  that  legislation  was  contemplated,  and  was  necessary, 
to  secure  the  right  of  appeal,  and  that  without  legislation, 
the  constitution  itself  secured  no  such  right. — State  v.  Buck- 
ley, 54  Ala.  550.  Now,  taking  the  constitution  as  the  sole 
grant  of  jurisdiction,  in  the  absence  of  statutory  regulations 
giving  it  effect,  this  provision  of  the  constitution,  raising  the 
jurisdiction  of  justices  to  one  hundred  dollars,  would  con- 
travene and  render  ineffective  that  other  clause  which  secures 
the  right  of  trial  by  jury. —  Thomas  v.  Bibb,  44  Ala.  721.  It 
is  our  duty,  if  possible,  to  construe  each  clause  of  the  con- 
stitution, so  as  to  harmonize  it  with  all  other  clauses,  and 
not  to  suppose  this  constitution-making,  representative  body 
of  the  whole  people  intended  to  disregard,  or  violate,  any  of 
the  guaranties  of  personal  rights  they  were  assembled  to 
protect.  We  do  not  think  this  clause  of  the  constitution  is 
self-executing ;  legislation  was  necessary  to  give  it  effeat ; 
and  we  concur  fully  in  the  conclusion  reached  in  Taylor  v. 
Vol.  lxiv. 
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Woods,  supra.  There  is  nothing  said  in  Jacobs  v.  The  State, 
61  Ala.  448,  which  contravenes  this  view. 

The  constitution  of  1875,  art.  6,  sec.  26,  on  the  question 
we  are  considering,  is  not  distinguishable  from  the  constitu- 
tion of  1868,  and  must  receive  the  same  construction.  The 
jurisdiction  of  justices  of  the  peace,  in  "  actions  brought  to 
recover  specific  property,"  is  confined  to  cases  in  which  the 
value  of  the  property  sued  for  does  not  exceed  fifty  dollars. 
Code  of  1876,  §  757,  subd.  4.  .  ^ 

Our  many  decisions  on  the  question  raised  by  the  plea  in 
abatement  in  this  case,  can  not  be  reconciled.  They  were 
collated  and  considered  in  Crabtree  v.  Cliatt,  22  Ala  Ibl ;  and 
we  need  not  travel  over  the  ground  again.  That  was  a  suit 
on  a  money  demand,  and  tlje  question  was,  whether  a  suit, 
commenced  before  a  justice,  should  be  abated,  when  the 
demand  sued  on  exceeded  fifty  dollars — the  extent  of  a  jus- 
tice's jurisdiction  at  that  time  — when  the  action  was  com- 
menced. It  was  held  that  it  should.  It  was  admitted  that, 
if  the  plaintiff,  at  or  before  the  justice's  judgment,  remitted 
all  over  fifty  dollars,  the  action  could  be  maintained ;  and  it 
was  admitted  that,  if  the  plaintiff  claimed  only  fifty  dollars, 
in  a  suit  on  a  contract  to  pay  money,  this  was  a  release  and 
remittitur  of  all  over  that  sum,  and  the  action  was  well 
brought.  The  language  of  this  court  was  :  "  The  true  crite- 
rion, by  which  the  question  of  jurisdiction  in  such  cases  is 
to  be  settled,  I  apprehend  to  be,  the  amount  legally  due  on 
the  note,  or  the  sum  actually  claimed,  and  for  which  a  recov- 
ery is  sought  before  the  justice  ;  and  not  the  recovery  before 
him,  as  was  said  in  Cofhran  v.  Weir,"  3  Ala.  24. — 2  Brick.  Dig. 
176,  §  17.  This  is  the  rule  when  the  suit  is  on  a  money  de- 
mand, and  nothing  else  is  claimed. 

The  present  case  presents  a  different  question.  Here,  the 
action  is  detinue,  or  for  chattels  in  specie,  as  our  statute 
expresses  it.  If  the  plaintiff  succeed,  he  recovers  the  prop- 
erty. The  right  and  title  to  property  is  the  question  in  con- 
troversy, and  property  is  what  the  plaintiff  claimed.  The 
value  of  the  property,  not  the  sum  claimed  as  the  alternate 
form  of  satisfaction  of  the  recovery,  is  the  statutory  criterion 
and  limit  of  jurisdiction.  When  plaintiff  succeeds,  he  is  not 
bound  to  accept  the  alternate  value  fixed  by  the  finding. 
Code  of  1876,  §  2947.  If,  when  the  suit  is  brought,  the 
property  sued  for  is  worth  more  than  fifty  dollars,  the  justice 
IS  without  jurisdiction,  and  a  remittitur  of  all  the  alternate 
value  over  fifty  dollars,  or,  what  is  the  same  thing,  claiming 
and  averring  a  value  which  does  not  exceed  that  sum,  is  not 
a  relinquishment  of  so  much  of  the  cause  of  action  as  is  in 
excess  of  fifty  dollars.     Nor  is  the  fact  that  the  value  of  the 
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property  was  assessed  at  less  than  fifty  dollars,  any  evi- 
dence, on  the  question  we  are  considering,  that  that  was  the 
full  value  of  the  property.  Having  averred  the  value,  the 
plaintiff  was  entitled  to  recover  no  more,  although  it  might 
not  be  an  error  available  in  this  court,  that  the  jury  went 
beyond  the  damages  claimed.  Such  irregularities  are  cor- 
rected on  motion  in  the  court  below. — 1  Brick.  Dig.  776, 
§§39,40. 

The  City  Court  erred  in  sustaining  plaintiff's  demurrer  to 
defendant's  plea  in  abatement. 

Reversed  and  remanded. 


Crawford  v.  McLeod. 

Action  on  Open  Account. 

1.  Account;  proof  of. — An  account  is  not  self-proving  ;  ond  its  mere  pro- 
duction by  the  plaintiff,  without  any  evidence  tending  to  prove  its  correctness, 
does  not  entitle  him  to  a  verdict. 

2.  Release;  rthen  not  admission  of  indebtedness. —A  release  of  "all  actions 
and  rights  of  action,"  given  by  plaintiff  to  defendant,  for  valuable  considera- 
tion, after  suit  brought,  is  not  an  admission  of  indebtedness  at  the  commence- 
ment of  the  suit ;  it  may  be  simply  a  purchase  of  his  peace  by  defendant, 
such  as  any  man  may  lawfully  make,  without  admitting  any  indebtedness 
thereby. 

3.  Charge  on  effect  of  evidence. — A  general  charge  on  the  effect  of  the  evi- 
dence, unless  given  on  request  ((Jode,  §  3028),  is  cause  of  reversal. 

Appeal  from  the  Citj'  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  Angus  McLeod,  against 
Thomas  J.  Crawford,  and  was  commenced  before  a  justice 
of  the  peace,  on  the  1st  March,  1878.  The  cause  of  action, 
as  described  in  the  summons  issued  by  the  justice,  was  $31.50, 
"  due  by  an  unsettled  division  of  crop  raised  in  joint  part- 
nership with  defendant  during  the  year  1877,  with  interest 
thereon."  The  justice  rendered  judgment  against  the  de- 
fendant, for  $4.40,  besides  costs ;  and  the  defendant  then 
removed  the  case,  by  appeal,  into  the  City  Court,  where,  as 
the  judgment  entry  recites,  the  cause  was  submitted  to  a 
jury,  on  issue  joined  ;  and  the  jury,  under  the  instructions 
of  the  court,  returned  a  verdict  for  the  plaintiff,  assessing 
his  damages  at  one  cent.  "  On  the  trial,"  as  the  bill  of  ex- 
ceptions recites,  "  the  defendant  offered  in  evidence  a  release, 
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which  was  read  to  the  jury  without  objection,'*  in  these 
words  :  "  For  and  in  consideration  of  five  dollars  to  me  in 
hand  paid,  I  hereby  release  all  actions  and  rights  of  actions 
against  Thomas  J.  Crawford,  October  24,  1878  ;"  which  was 
signed  by  Angus  McLeod,  with  seal  annexed.  "  This  was  all 
the  evidence  in  the  case.  The  court  charged  the  jury,  ex 
mero  motu,  that  the  plaintiff  was  entitled  to  recover  nominal 
damages,  if  they  believed  the  evidence,  and  they  would  so 
find."  The  defendant  excepted  to  this  charge,  and  he  here 
assigns  it  as  error. 

Thos.  M.  Arrington,  for  appellant 

STONE,  J. — The  plaintiff's  claim  consisted  of  an  account, 
and  is  not,  in  its  nature,  self-proving.  Until  some  testimony 
was  produced,  tending  to  prove  its  correctness,  the  plaintiff 
showed  no  right  to  a  recovery,  and  it  was  not  necessary  for 
the  defendant  to  offer  any  evidence  in  defense.  He  was 
entitled  to  a  verdict,  because  the  plaintiff  had  shown  no 
cause  of  action  against  him.  We  do  not  think  there  is,  in 
the  release  of  "  all  actions  and  rights  of  actions,"  given  by 
McLeod  after  this  suit  was  brought,  and  copied  in  the  record, 
any  admission  that  Crawford  owed  McLeod  any  thing  when 
this  suit  was  brought.  It  may  have  been  simply  a  purchase 
of  his  peace  by  Crawford ;  a  purchase  which  all  men  have  a 
right  to  make,  or  offer  to  make,  without  admitting  any  in- 
debtedness thereby. 

The  City  Court  erred  in  two  aspects  :  first,  in  charging  on 
the  effect  of  the  evidence,  without  being  thereto  requested  ; 
and,  second,  in  ruling  that,  under  the  evidence,  the  plaintiff 
was  entitled  to  recover  nominal  damages. 

Reversed  and  remanded. 


Simon  &  Marks  v.  Be  well. 

Action  for  Statutory  Penally,  on  Refusal  to  enter  Satisfaction 
of  3Iorfgage  on  Record. 

1.  Registration  fees,  as  belween  mortgagor  and  mortgagee. — The  registration 
of  a  mortgage  is  intended  solely  for  the  benefit  and  protection  of  the  mortga- 
gee, and  rests  wholly  in  his  election  ;  and  in  the  absence  of  an  agreement, 
express  or  implied,  to  the  contrary,  he  can  not  hold  the  mortgagor  liable  for 
the  costs  or  fees  of  registration. 

(16) 
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Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  wms  brought  by  George  W.  Sewel),  against  the 
appellants  as  partners,  to  recover  the  statutory  penalty  of 
$200,  for  the  defendants'  alleged  failure  and  refusal,  on  his 
request,  to  enter  satisfaction  on  the  record  of  a  mortgage 
which  he  had  executed  to  them,  and  which  he  claimed  was 
satisfied ;  and  was  commenced  on  the  8th  January,  1879. 
The  mortgage  was  dated  the  12th  April,  1878,  and  was  given 
to  secure  the  payment  of  advances  made  and  to  be  made 
during  the  year  1878.  It  was  proved  that,  on  the  18th  Sep- 
tember, 1878,  the  plaintiff  paid  the  defendants  $289.72,  which 
was  the  amount  of  the  mortgage  debt  as  entered  on  their 
books  against  him  ;  but  this  did  not  include  the  costs  or  fee  of 
the  probate  judge  for  the  registration  of  the  mortgage;  that 
the  defendants  sent  to  the  office  of  the  probate  judge  for  the 
mortgage,  a  few  minutes  after  the  plaintiff  had  paid  his  ac- 
count, and,  when  it  was  brought,  they  insisted  that  he  should 
pay  the  costs  of  its  registration  ;  that  the  plaintiff  refused  to 
do  this,  and  denied  his  liability  for  it ;  that  they  then  told 
him  they  would  not  enter  satisfaction  of  the  mortgage  on  the 
record  until  he  paid  said  fees ;  and  that  they  had  never  en- 
tered satisfaction  thereof,  although  requested  by  him  to  do 
so.  It  was  shown  that  the  defendants  had  carried  the  mort- 
gage to  the  office  of  the  judge  of  probate,  for  registration, 
and  paid  the  fee  for  recording  it,  which  was  $2.00,  when  they 
sent  for  it,  as  above  stated.  On  the  part  of  the  defendants  it 
was  proved,  that  the  fees  for  recording  similar  mortgages,  in 
the  years  1876  and  1877,  were  charged  against  the  plaintiff, 
and  were  paid  by  him  without  objection  ;  while  the  plain- 
tiff's evidence  was  to  the  effect,  that  if  he  paid  the  charges 
at  all,  it  was  done  in  ignorance,  and  without  any  examination 
of  the  items.  The  defendants'  evidence  tended  to  prove,  also, 
an  express  agreement  by  the  plaintiff  to  pay  the  fee  for  re- 
cording the  mortgage;  while  the  plaintiff's  evidence,  on  the 
other  hand,  tended  to  show  that  the  defendants  agreed  to  pay 
it.  There  was  evidence,  also,  as  to  a  custom  among  the  mer- 
chants in  Montgomery  to  charge  such  fees  to  the  persons  to 
whom  they  made  advances ;  but  the  evidence  as  to  this  cus- 
tom was  conflicting.  The  court  charged  the  jury,  among 
other  things,  "  that,  as  matter  of  law,  in  the  absence  of  any 
contract,  express  or  implied,  it  was  entirely  with  the  mort- 
gagee whether  or  not  he  had  the  mortgage  recorded,  and,  if 
he  chose  to  have  it  recorded,  it  would  be  at  his  own  charge — 
in  this  case,  at  the  costs  of  the  defendants ;  and  in  that  case, 
the  plaintiff  would  not  be  bound  for  this  fee,  and  it  would 
not  be  secured  in  the  mortgage."  This  charge,  to  which  the 
Vol.  lxiv. 
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defendants  excepted,  they  now  assign  as  error,  together  with 
other  charges  given,  and  the  refusal  of  several  charges 
asked. 

Watts  &  Sons,  for  the  appellants. — The  statutory  penalty 
was  not  incurred,  unless  the  mortgage  was  satisfied ;  and  the 
mortgage  was  not  satisfied,  until  all  the  legitimate  costs  and 
expenses,  for  which  the  mortgagor  was  liable,  had  been  paid. 
The  mortgagor  is  bound  to  pay,  as  a  part  of  the  expenses, 
whatever  charges  are  necessary  to  perfect  and  preserve  the 
security ;  such  as  taxes,  and  incumbrances  on  the  property. 
The  registration  of  the  mortgage  is  necessary  for  the  preser  - 
vation  of  the  security,  and  is  in  the  nature  of  a  charge  cre- 
ated by  law ;  and  so  far  as  the  instrument  was  intended  to 
operate  as  a  statutory  lien  for  advances,  it  was  without  any 
validity  until  recorded.  As  to  the  mortgagor's  liability  for 
costs,  charges,  &c.,  see  Harper  v.  Ely,  70  Illinois,  581 ;  Boivan 
V.  Sharps  s  Rifle  Co.,  29  Conn.  822 ;  Dale  v.  McEvers,  2  Cow. 
118 ;  Davis  v.  Bean,  114  Mass.  360 ;  Hurd  v.  Coleman,  42 
Maine,  182 ;  Raivson  v.  Hall,  56  Maine,  142 ;  Phelps  v.  Rdfe, 
20  Mo.  479  ;  21  N.  J.  Eq.  230 ;  Emerson  v.  Oilman,  44  N.  H. 
235  ;  2  Jones  on  Mortgages,  §§  990-91,  1134. 

E.  M.  Williamson,  contra.— The  mortgage  is  perfect  and 
valid,  as  between  the  parties,  without  registration ;  and  the 
mortgagee  is  not  bound  to  have  it  recorded.  If  he  chooses 
to  have  it  recorded,  it  is  for  his  own  benefit  and  protection, 
and  he  must  pay  the  fees.  As  to  the  charges  for  which  the 
mortgagor  is  liable,  the  proper  rule  is  laid  down  in  Harbinson 
V.  Harrell,  19  Ala.  753 ;  Barnard  v.  Harrison,  30  Mich.  8. 

BRICKELL,  C.  J. — The  assignments  of  error  are  numer- 
ous, but  they  are  all  reducible  to,  and  depend  upon  that 
which,  the  counsel  for  the  appellants  very  properly  say,  is 
the  main  question  :  whether,  in  the  absence  of  an  agreement, 
express  or  implied,  a  mortgagor  is  bound  to  refund  the  mort- 
gagee the  money  he  has  expended  in  registering  the  mortgage. 
Before  a  mortgage  is  capable  of  registration,  execution  by 
the  mortgagor,  including  delivery,  must  have  been  complete ; 
all  dominion  over  it  must  have  been  parted  with  by  him ; 
every  act  he  is  required  to  perform,  to  render  it  obligatory 
on  him,  and  valid  and  operative  as  a  security  and  conveyance 
to  the  mortgagee,  must  have  been  performed.  Though  it  is 
never  registered,  so  far  as  he,  or  those  who  may  succeed  him 
in  right  or  estate,  other  than  bona  fide  purchasers,  or  creditors 
acquiring  a  lien,  without  notice,  may  be  concerned,  registra- 
tion is  not  essential  to  the  full  and  complete  operation  of  the 
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mortgage.  The  mortgagee  may  or  not,  at  his  election,  cause 
the  mortgage  to  be  registered.  Registration  is  for  his  benefit 
only,  and  for  his  protection  against  the  possible  claims  of 
subsequent  bona  fide  purchasers,  or  creditors  acquiring  a  lien 
without  notice.  As  it  is  for  his  benefit  and  protection,  and  it 
rests  wholly  in  his  election  whether  registration  is  had,  he 
ought  to  bear  the  burthen  of  it.  If  he  desires  to  cast  it  on 
the  mortgagor,  he  may  exact  a  promise  from  him  to  pay  its 
costs. 

We  find  no  error  in  the  rulings  of  the  City  Court,  and  the 
judgment  is  affirmed. 


Tyson  v.  Brown. 

BUL  in  Equity  by  Heirs,  against  Purchaser  at  Administrator'^ a 
Sale,  to  recover  Lands,  loith  Rents  and  Profits. 

1.  Decedent's  lands  ;  title  and  rights  of  heirs> — On  the  death  of  an  intestate, 
the  legal  title  to  his  lands  at  once  descends  to  and  vests  in  his  heirs  at  law, 
subject  to  the  exercise  of  the  statutory'  powers  conferred  upon  the  executor  or 
administrator  ;  and  until  tbeir  estate  is  divested  by  the  exercise  of  such  special 
statutory  powers,  the  leufal  title  remains  in  them  as  it  was  in  their  ancestor, 
and  they  may  recover  the  possession  by  action  at  Jaw. 

2.  Sale  of  decedents  lands  under  probate  decree;  jurisdiction  of  court. — The 
jurisdiction  of  the  Probate  Court,  to  order  a  sale  of  lands  belonging  to  an 
intestate's  estate,  is  purely  statutory,  and  can  only  be  called  into  exercise  by 
an  application  in  writing,  presented  by  a  proper  party,  and  disclosing  a  state 
of  facts  which  authorizes  an  order  of  sale;  and  this  must  be  affirmatively 
shown  by  the  record,  and  can  not  be  presumed  from  the  order  of  sale  ;  but, 
when  the  jurisdiction  is  affirmatively  shown,  the  existence  of  errors  and 
irregularities  in  the  proceedings  do  not  affect  the  validity  of  the  sale,  or  the 
title  of  the  purchaser. 

3.  Same. — Where  the  order  of  the  court,  appointing  a  day  for  the  hearing 
of  the  administrator's  petition  for  an  order  of  snle,  describes  it  as  "an  appli- 
cation in  writing  praying  for  an  onler  to  sell  cerbiin  real  estate,  therein  de- 
scribed, for  the  purpose  of  paying  the  debts  due  from  the  estate,  upon  the 
ground  that  the  same  can  not  be  equitably  divided  among  the  heirs  of  the 
estate  ;"  while  the  order  of  sale,  describing  it  as  an  application  "for  an  order 
to  sell  certain  lands  for  the  purpose  of  paying  debts,"  recites  that  it  is  proved, 
to  the  satisfaction  of  the  court,  "that  the  personal  properly,  except  slaves,  is 
insufficient  to  pay  the  debts,  and  that  it  is  necessary,  and  will  be  to  the  inter- 
est of  said  estate,  that  the  lands  should  be  sold  for  the  purpose  of  paying  the 
debts,  according  to  the  prayer  of  said  application  ;"  and  the  petition  itself  is 
as  defective  as  the  orders  of  the  court ;  —the  record  does  not  show  that  the  cotirt 
had  jurisdiction  to  grant  an  order  of  sale. 

4.  When  heirs  way  maintain  hill  against  purchaser  at  administrator's  sale,  to 
recover  lands,  mih  rents  and  profits. — Heirs  at  law  can  not  maintain  a  bill  in 
equity,  against  a  purchaser  at  a  sale  made  under  an  order  of  the  Probate  Court, 
to  recover  the  possession  of  lands,  with  an  account  of  the  rents  and  profits, 
when  the  order  of  sale  is  void  on  its  face  for  want  of  jurisdiction  :  their  legal 
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title  not  having  been  divested  by  the  sale,  their  remedy  at  law  is  adequate  and 
complete. 

5.  Removal  of  doud  from  title  to  land ;  when  bill  lies. — A  bill  to  remove  a  cloud 
from  the  title  to  land  cun  not  be  maintained  by  a  party  who  is  out  of  posses- 
sion ;  nor  is  a  conveyance  or  decree,  whicb  is  void  on  its  lace,  such  a  cloud  on 
the  title  as  will  justify  the  interposition  of  a  court  of  equity. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  20th  October,  1872,  by 
Mary  E.  Brown,  Martha  L.  Willingham,  and  others,  as  the 
heirs  at  law  of  James  J.  Willingham,  deceased,  against  John 
A.  Tyson,  Stephen  Hawkins,  and  Harrison  Stephenson,  and 
agaiost   George  W.  McQueen   as   the   administrator   of   the 
estate  of  said  J.  J.  Williugham  ;  and  sought  to  recover  the 
possession  of  a  tract  of  laud,  which  had  belonged  to  said  Wil- 
lingham at  the  time  of  his  death,  which  had  been  sold  by  said 
George  W.  McQueen,    as  the  administrator   of   Willingham, 
under  an  order  of  the  Probate  Court,  and  bought  at  the  sale 
by  said  Tyson  ;  together  with  an  account  of  the  rents  and 
profits  while  in  the  possession  of  the  defendants.     Said  Wil- 
lingham died  on  the  31st  May,  1H62,  intestate,  and  without 
wife  or  children,  never  having  married  ;  and  the  complainants 
in  this  suit,  with   said  McQueen,  who  administered  on  his 
estate,  were  his  brothers  and  sisters.     Letters  of  administra- 
tion on  his  estate  were  granted  to  said   McQueen,    by  the 
Probate  Court  of  Lowndes,  on  the  17th  June,  18G2 ;  and  he 
duly  qualified,  gave  bond,  and  entered  on  the  duties  of  said 
trust.     The  bill  alleged  that,  on  the  2d  September,  1863,  the 
Probate  Court  of  said  county  made  an  order,  reciting  therein 
that  said  administrator  had  filed  a  petition  asking  an  order 
to  sell  the  lands  belonging  to  the  estate,  and  appointing  the 
12th  October  for  the  hearing  of  said  petition  ;  that  on  the 
12th  October  said  court  granted  an  order  for  the  sale  of  said 
lands,  and  they  were  sold  by  the  administrator,  on  the  9th 
November,  1863,  under  said   order   and   decree,   and   were 
bought  at  the  sale  by  said  Tyson  ;  that   the   administrator 
reported  said  sale  to  the  Probate  Court,  on  the   9th  Decem- 
ber, 1863,  and  it  was  confirmed  by  the  court;  that   on   the 
7th  October,  1864,  the  administrator  reported   to  the  court 
the  payment   of  the   purchase-money   by   Tyson,   and   was 
ordered  by  the  court  to  execute  a  conveyance  to  said  Tyson ; 
that  a  deed  was  accordingly  executed  to  him  by  said  admin- 
istrator on  the  18th  November,  1864 ;  that  Tyson  took  pos- 
session of  the  lands  under  his  purchase,  and  afterwards  sold 
portions  of   the  land  to  Hawkins  and  Stephenson,  his  co- 
defendants,  who  were  in  possession   when  the  bill  was  filed. 
The  bill  alleged,  also,  tb8|,t  the  said  sale,  and  the  order  on 
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which  it  was  founded,  were  void — that  no  proper  petition, 
setting  forth  a  statutory  ground  for  the  sale,  was  ever  tiled  ; 
that  no  necessity  for  a  sale  to  pay  debts,  or  for  any  other 
lawful  purpose,  ever  existed  ;  that  they  were  infants  at  the 
time,  and  were  not  notified  of  the  proceedings ;  that  the  pur- 
chase-money was  not  in  fact  paid  as  reported,  &g.  ;  and  they 
specified  various  errors  and  irregularities  in  the  proceedings. 
The  prayer  of  the  bill  was,  that  the  order  of  sale,  and  the  sale 
under  it,  might  be  set  aside,  and  declared  null  and  void  ;  that 
the  conve3'ance  to  Tyson  might  be  set  aside  and  cancelled  ; 
that  an  account  might  be  taken  of  the  rents  and  profits  of  the 
land  ;  and  for  general  relief,  &c. 

"  Copies  of  all  the  proceedings  and  matters  of  record  in 
said  Probate  Court,  hereinbefore  mentioned — to-wit,"  the 
grant  of  letters  of  administration ;  the  order  appointing  a  day 
for  the  hearing  of  the  petition  ;  the  order  of  sale  ;  the  report 
and  confirmation  of  the  sale  ;  the  report  of  the  payment  of 
the  purchase-money,  and  the  order  for  the  execution  of  a  deed 
to  the  purchaser — were  annexed  to  the  bill  as  an  exhibit. 
The  order  appointing  a  day  for  the  hearing  of  the  petition, 
dated  September  2,  1863,  was  in  these  words  :  "  George  W. 
McQueen,  administrator  of  said  estate,  having  this  day  filed 
his  application  in  writing,  and  under  oath,  praying  for  an 
order  and  proceedings  to  sell  certain  real  estate,  in  said  peti- 
tion described,  of  the  property  of  said  decedent  at  the  time 
of  his  death,  for  the  purpose  of  paying  the  debts  due  from 
said  estate,  upon  the  ground  that  the  same  can  not  be  equita- 
bly divided  among  the  heirs  of  said  estate,"  &c.  The  order 
of  sale,  dated  the  12th  October,  1862,  was  as  follows  :  "  This 
being  the  day  appointed,  more  than  forty  days  since,  for 
hearing  the  application  of  George  W.  McQueen,  administrator 
in  this  court  of  J.  J.  Willingham,  deceased,  for  an  order  to  sell 
certain  lands,  for  the  purpose  of  paying  the  debts  due  from 
said  estate ;  now  comes  the  said  administrator,  and  moves 
the  court  that  said  application  be  granted,  and  also  comes  J. 
H.Cook,"  guardian  ad  litem  for  the  infant  heirs,  and  the  other 
parties  in  interest ,  "  and  it  having  been  proved  to  the  satis- 
faction of  the  court,  by  the  oaths  of  and , 

who  are  disinterested  witnesses,  and  whose  testimony  has 
been  taken  by  deposition,  upon  direct  and  cross  interrogato- 
ries, as  in  chancery  cases,  and  whose  testimony  has  been  filed 
of  record,  that  the  personal  property,  except  slaves,  is  insuflS- 
cient  to  pay  the  debts  of  said  estate,  and  that  it  is  necessary, 
and  will  be  to  the  interest  of  said  estate,  that  the  lands, 
described  as  follows,"  &c.,  "  should  be  sold  for  the  purpose 
of  paying  the  debts  of  said  estate,  according  to  the  prayer  of 
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said  application  ;  it  is  therefore  ordered,"  &c.,  that  the  lands 
be  sold. 

Tyson  filed  an  answer,  in  which  he  incorporated  a  demur- 
rer to  the  bill,  assigning  as  causes  of  demurrer- — 1st,  "  that 
the  bill  contains  no  equity  ;"  2d,  "  that  the  complainants,  if 
entitled  to  relief,  have  a  full  and  complete  remedy  at  law." 
Hawkins  and  Stephenson  each  answered,  claiming  to  be  a 
bona  fide  purchaser  for  valuable  consideration  without  notice. 
Tyson  afterwards  filed  a  cross-bill,  alleging  that  the  purchase- 
money  paid  by  him  was  applied  in  paying  the  debts  of  the  estate, 
and  asking  a  credit  for  the  amount  so  paid  and  used.  The 
record  does  not  show  any  action  by  the  court  on  the  demur- 
rer to  the  bill ;  but,  on  final  hearing,  on  pleadings  and  proof, 
the  chancellor  held  the  sale  of  the  lands  void,  and  that  the 
complainants  were  entitled  to  relief;  and  he  dismissed  the 
cross-bill.  From  this  decree  Tyson  appeals,  and  here  assigns 
as  error — 1st,  that  the  chancellor  erred  in  holding  the  sale  of 
the  lands  void ;  2d,  in  dismissing  the  cross-bill. 

Clopton  &  Griffin,  for  appellants. 

GiRAKD  Cook,  contra. 

BRICKELL,  C.  J. — The  appellees,  as  heirs  at  law  of  James 
J.  Willingham,  deceased,  filed  the  original  bill,  to  recover  the 
possession  of  lands  descended,  and  the  rents  and  profits 
thereof,  of  which  the  appellants  were  in  possession,  claiming 
title  through  a  sale  and  conveyance  made  by  the  administra- 
tor of  Willingham,  under  a  decree  of  the  Court  of  Probate  of 
Lowndes  county.  The  whole  ground  of  relief  is  the  asserted 
illegality,  and  consequent  invalidity,  of  the  decree  of  the 
Court  of  Probate  ordering  the  sale  of  the  lands.  A  demurrer 
was  interposed  by  the  appellant,  Tyson,  assigning  as  cause 
that  the  complainants  had  a  plain  and  adequate  remedy  at 
law.  We  may  dismiss  all  other  considerations  than  that  of 
the  question  presented  by  the  demurrer,  which  is  directed  to 
the  jurisdiction  of  the  court  of  equity. 

By  the  common  law,  and  under  the  statute  of  descents, 
immediately  on  the  death  of  an  intestate,  his  lands  descend 
to  his  heirs  at  law  :  they  are  clothed  with  the  estate  residing 
in  him,  and  are  entitled  to  the  possession,  if  it  was  vested  in 
him.  The  administrator  does  not  succeed  to  the  estate,  or 
the  possession,  though  he  may,  by  exercising  the  statutory 
power  of  renting,  or  by  proper  proceedings  in  the  Court  of 
Probate,  obtaining  an  order  to  sell  for  the  payment  of  debts, 
or  for  the  purpose  of  making  distribution  to  the  heirs,  inter- 
cept their  right  to  the  possession,  and  divest  them,  by  a  sale 
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under  such  order,  of  the  estate  they  take  by  descent. — 3Ias- 
terson  v.  Girard,  10  Ala.  60  ;  Chiglnzdn  v.  LeBaron,  21  Ala. 
400  ;  Br.  Bank  Mobile  v.  Fry,  23  Ala.  770.  The  jurisdiction 
of  the  court  to  order  a  sale  is  purely  statutory  ;  and  it  can 
only  be  called  into  exercise,  when  a  proper  party  presents  to 
the  court  an  application,  in  writing,  disclosing  the  existence 
of  a  state  of  facts,  upon  which  the  court  may  order  a  sale. 
Whether  the  estate  the  heir  takes  by  descent  has  been  divest- 
ed by  a  sale  under  the  order  of  the  court,  depends  always 
upon  the  inquiry,  whether  the  record  of  the  court  shows  affirm- 
atively its  jurisdiction.  The  jurisdiction  must  appear  from 
the  record — it  can  not  be  presumed,  or  intended,  from  the 
decree  or  order  of  sale.  When  the  jurisdiction  appears,  the 
proceedings  may  abound  with  irregularities,  which  would 
compel  on  appeal  a  reversal  of  the  decree,  without  affecting 
the  title  of  the  purchaser.  The  decree  is  the  source  of  title, 
and  of  the  divestiture  of  the  estate  of  the  heir;  and  while 
irregularities  will  not  vitiate  it,  except  on  error,  if  jurisdiction 
does  not  appear,  it  is  void,  a  mere  nullity,  working  no  inter- 
ruption of  the  estate  of  the  heir,  and  conferring  no  right  on 
the  purchaser. — Bishop  v.  Hampton,  15  Ala.  761 ;  Wyman  v. 
Campbell,  6  Port.  219. 

The  record  of  the  Court  of  Probate,  as  it  is  exhibited  by 
the  transcript  introduced  in  evidence,  does  not  affirmatively 
disclose  the  jurisdiction  of  the  court  to  order  a  sale  of  the 
lands.  The  estate  descending  to  the  appellees  has  not  been 
divested ;  and  it  is  the  fee  simple,  pure  and  absolute. 

In  the  absence  of  fraud,  of  which  a  court  of  equity  can 
alone  take  cognizance — a  fraud  not  of  the  character  cogniza- 
ble at  law — or  of  accident,  or  mistake,  or  of  a  necessity  for 
discovery,  a  court  of*  equity  will  not  intervene,  to  establish 
and  enforce  a  legal  title  to  lands,  or  to  change  the  possession, 
and  transfer  it  to  one  whose  title  may  be  disputed.  The  juris- 
diction of  courts  of  law,  in  such  a  case,  is  clear  and  undoubted, 
and  the  remedies  they  furnish  are  plain,  adequate,  and  com- 
plete, securing  to  the  party  all  the  rights  and  all  the  redress 
to  which  he  is  in  justice  entitled.  The  order  for  the  sale  of 
the  lands  being  void,  working  no  change  in  the  title  of  the 
complainants,  conferring  no  right  to  the  possession  on  the 
defendants,  the  bill  is  simply  a  real  action  for  the  recovery  of 
the  possession  and  the  mesne  profits  while  it  was  wrongfully 
withheld.  There  is  no  authority  which  will  justify  a  court  of 
equity  in  entertaining  jurisdiction,  establishing  the  right  of 
the  complainants  to  the  possession,  and  compelling  payment 
of  the  rents  and  profits.  This  is  the  appropriate  function  of 
a  court  of  law,  with  which  a  court  of  equity  can  not  interfere. 
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in  the  absence  of  circumstances  rendering  the  remedy  at  law 
inadequate. 

The  prevention  or  the  removal  of  clouds  on  the  title  to  real 
estate  is,  certainly,  a  recognized  ground  of  equitable  jurisdic- 
tion. The  jurisdiction,  in  its  nature,  is  precautionary  and 
preventive — the  purpose  is  protection  against  anticipated 
wrongs  or  mischiefs,  and  not  to  afford  redress  for  them  after 
they  have  occurred. — 1  Story's  Eq.  §  701.  When  a  party  is 
in  possession,  and  there  is  an  outstanding  conveyance,  which 
casts  a  cloud  on  his  title  ;  or  a  sale  and  conveyance  threat- 
ened, which,  if  consummated,  would  create  a  cloud ;  a  court 
of  equity  may  intervene  to  remove  the  one,  or  to  prevent  the 
other. — Rea  v.  Longstreet,  54  Ala.  291.  Having  possession, 
there  is  no  remedy  at  law,  to  which  the  party  can  resort,  to 
test  the  strength  of  the  apparent  title  which  exists,  or  which 
is  about  being  created,  and  which  may  at  any  time  be  made 
the  foundation  of  an  action  for  a  disturbance  of  his  posses- 
sion, and  which  embarrasses  the  alienation  of  the  estate. 
But,  if  he  is  not  in  possession,  there  is  no  necessity  for  a 
resort  to  a  court  of  equity,  to  remove  or  to  prevent  the  cloud 
on  the  title.  The  remedy  at  law,  for  the  recovery  of  posses- 
sion, to  which  he  may  resort,  testing  the  strength  of  the  title, 
is  adequate,  and  excludes  the  jurisdiction  of  a  court  of  equi- 
ty.— Daniel  v.  Stewart,  55  Ala.  278  ;  Orion  v.  Smith,  18  How. 
263  ;  Barron  v.  Bobbins,  22  Mich.  35. 

Nor  will  the  court,  in  any  case,  interfere  to  avoid  sales,  or 
to  cancel  conveyances,  which,  of  themselves,  afford  inherent, 
intrinsic  evidence  of  their  own  illegality  and  invalidity. 
There  is  no  reason  for  a  judicial  interference  ;  for  such  sale, 
or  conveyance,  bearing  the  evidence  of  its  invalidity,  can  not 
create  a  cloud  on  the  title,  nor  diminish  the  security  of  the 
true  owner.  It  is  not  capable  of  being  used  as  an  instrument 
of  vexatious  litigation  ;  and  the  lapse  of  time  can  not  endan- 
ger the  means  of  defense  against  it,  if  rights  under  it  should 
be  asserted. — 1  Story's  Eq.  §  700  ;  Bea  v.  Longstreet,  supra  ; 
Daniel  v.  Stewart,  supra. ;  Kellam  v.  Bichards,  56  Ala.  238 ; 
Posey  V.  Conway,  10  Ala.  811. 

The  complainants  were  not  in  possession  of  the  lands ;  and 
if  they  had  been,  the  sale  and  conveyance  under  the  decree 
of  the  Court  of  Probate  was  void.  The  illegality  vitiating 
them  appeared  on  the  face  of  the  record  of  the  Court  of  Pro- 
bate, which  must  have  been  produced  as  the  very  source  and 
foundation  of  any  right  or  title  claimed  under  them  ;  and  its 
exhibition  only  was  necessary  to  ensure  its  condemnation. 
They  create  no  cloud  on  the  title  of  the  complainants,  and 
embarrass  no  legal  remedies  to  which  they  may  resort  for  the 
recovery  of  possession  and  mesne  profits. 
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The  demurrer  was  well  taken,  and  should  have  been  sus- 
tained. The  decree  of  the  chancellor  must  be  reversed,  and 
a  decree  here  rendered,  dismissing  the  original  bill,  at  the 
costs  of  the  appellees  in  this  court,  and  in  the  Court  of 
Chancery. 

Stone,  J.,  not  sitting,  having  been  of  counsel. 


McCullough  V.  Mitchell. 

Action  on  Promissory  Note,  by  Payee  against  Maker. 

1.  Usury;  when  available,  a%  defense  to  note. —  io  cut  oflf  the  deiense  of  usury 
against  a  nou-cominercial  promissory  note,  in  the  hands  of  a  person  who  was 
not  a  party  to  the  original  transaction,  there  must  be  more  than  a  transfer  to 
him  in  good  faith,  and  without  notice  of  the  usury  :  there  must  be  a  renewal 
of  the  debt,  by  giving  a  new  security  payable  to  him. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

This  action  was  brought  by  Buckner  H.  Mitchell,  against 
Thomas  McCullough  ;  was  commenced  on  the  20th  August, 
187/ ;  and  was  founded  on  the  defendant's  promissory  note 
for  $447.97,  dated  the  20th  January,  187;i,  and  payable  on  the 
14th  October,  1873,  to  the  plaintiff  or  bearer.  The  defend- 
ant pleaded  the  general  issue,  usury,  and  a  special  plea  deny- 
ing the  plaintiff's  ownership  of  the  note  ;  and  issue  seems  to 
have  been  joined  on  all  these  pleas.  On  the  trial,  as  the  bill 
of  exceptions  shows,  the  plaintiff  having  read  in  evidence  the 
note  sued  on,  the  defendant  testified,  as  a  witness  for  himself, 
"that  he  bought  a  tract  of  land  in  1858,  from  one  Townsend, 
for  $1,600 ;  that  when  the  purchase-money  became  due,  in 
1858,  or  1859,  he  was  ready  to  pay  it,  but  Townsend  request- 
ed him  to  pay  only  $600  of  the  amount  due,  and  to  give  his 
note  for  the  remaining  $1,000,  with  interest  at  twelve  percent. 

per  annum, — saying  that  he  was  the  guardian  of  Killen, 

a  minor,  and  had  money  belonging  to  her  which  he  wished 
to  loan  out.  Defendant  assented  to  this  proposition,  paid 
Townsend  $600,  and  gave  him  his  note  for  $1,120,  payable 
twelve  months  after  date,  being  $1,000  with  interest  at  twelve 
percent.  He  gave  no  sureties  on  the  note,  and  did  not  recol- 
lect whether  the  note  was  made  payable  to  Townsend  indi- 
vidually, or  as  guardian.     At,  or  soon  after  the  maturity  of 

VoT,.    liXIV. 


1879]  OF  ALABAMA.  251 

[McCullough  V.  Mitchell.] 

the  note,  he  paid  Townsend  $500  ou  the  debt,  and  gave  hina 
a  new  note  for  the  balance  due,  calculating  interest  on  the 
$1,120  from  the  maturity  of  the  original  note,  which  was  taken 
up,  and  destroyed.  Townsend  died  in  1862 ;  and  in  1865, 
after  the  war,  defendant  found  said  new  note  in  the  possession 

of  said Killen,  who  was  then  over  twenty-one  years  of 

age,  and  who  claimed  the  note  as  her  own ;  and  defendant 
paid  her  $100  on  it.  Miss  Killen  afterwards  married  the 
plaintiff  in  this  suit,  who  then  applied  to  defendant  for  pay- 
ment of  said  note ;  and  defendant  thereupon  paid  him  a  part 
of  the  amount,  took  up  the  old  note,  and  gave  a  new  note  for 
the  residue,  payable  to  the  plaintiff ;  and  after  making  one  or 
two  payments  on  this  note,  it  was  also  taken  up,  and  the  note 
now  sued  on  was  given  for  the  balance.  In  each  of  these 
settlements  with  plaintiff,  when  a  new  note  was  given,  and 
the  old  one  taken  up,  interest  was  calculated  at  eight  per 
cent,  on  the  amount  the  note  called  for,  and  nothing  was  said 
about  usury  in  the  original  transaction  ;  and  defendant  never 
said  any  thing  to  plaintiff,  or  to  plaintiff's  wife,  about  usury 
in  the  original  transaction,  until  after  the  maturity  of  the 
note  in  suit.  The  several  payments  made  by  defendant  to 
plaintiff  on  the  debt,  as  above  stated,  amounted  to  $750,  or 
more ;  amounting,  together  with  the  payment  to  Townsend, 
to  more  than  $1,000. 

"  Mrs.  McKay,  who  was  the  widow  of  said  Townsend,  tes- 
tified, on  behalf  of  defendant,  that  she  knew  of  the  original 
transaction  between  said  Townsend  and  defendant,  and  that 
twelve  per  cent,  for  interest  was  added  into  the  face  of  the 
note,  substantially  as  stated  by  defendant ;  also,  that  she 
administered  on  the  estate  of  said  Townsend,  and  found 
among  his  papers  defendant's  said  note  for  the  balance  of  the 
$1,120;  that  she,  as  administratrix,  settled  said  Townsend's 
guardianship  of  Miss  Killen  in  1864,  when  a  large  balance 
was  found  due  to  said  ward ;  that  she,  as  administratrix,  in 
payment  of  this  amount,  transferred  to  Miss  Killen,  who  was 
then  of  age,  defendant's  said  note,  with  several  other  notes 
belonging  to  Townsend's  estate ;  that  Miss  Killen  took  said 
notes  at  par,  in  payment  of  said  debt,  preferring  them 
to  Confederate  money,  which  was  the  only  other  means  of 
payment  at  that  time.  There  was  evidence  tending  to  show 
that,  at  the  time  Miss  Killen  took  defendant's  note  as  afore- 
said, she  was  informed  that  there  was  usury  in  said  original 
note,  and  that  interest  at  12^  per  cent,  per  annum  was  included 
in  the  face  of  said  note.  Miss  Killen  took  that  note,  and  the 
others,  just  as  they  stood.  Witness  did  not  recollect  whether 
defendant's  said  note,  turned  over  to  Miss  Killen,  was  paya- 
ble to  Townsend  as  guardian. 
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"  Plaintiff  then  testified,  as  a  witness  in  his  own  behalf, 
that  he  obtained  from  his  wife  the  defendant's  note  which 
Townsend's  administratrix  had  transferred  to  her  ;  that  it 
was  payable  to  Townseud  individually  ;  that  when  he  applied 
to  defendant  for  payment  of  it,  defendant  said  times  were 
bard — '  that  he  had  been  broke  up  by  the  war,  but  would  pay 
it  if  the  heavens  fell ;'  but  that  witness  must  give  him  time, 
and  not  crowd  him.  Some  time  after  this  first  conversation, 
defendant  paid  him  $.500  on  the  note,  and  gave  him  a  new 
note  for  the  balance,  payable  at  a  future  da}',  and  took  up  the 
Townsend  note.  At  or  after  the  maturity  of  this  new  note, 
plaintiff  applied  to  defendant  for  payment  of  it,  and  defend- 
ant made  one  or  more  payments  on  it,  and  wanted  more  time 
on  the  balance  ;  and  they  finally  had  a  settlement,  in  which 
the  payments  were  credited,  and  the  note  now  in  suit  was 
given  for  the  balance  then  found  due.  Witness  had  never 
heard  of  any  usury  in  the  original  transaction  with  Townsend, 
nor  of  any  defense  whatever  to  the  claim,  until  after  the  ma- 
turity of  the  note  in  suit ;  and,  so  far  as  he  knows,  his  wife 
had  never  heard  of  any.  The  evidence  tended  to  show  that 
plaintiff,  before  he  ever  called  upon  defendant  in  reference 
to  said  note,  had  said  there  was  usury  in  said  original 
note,  and  that  it  bore  interest  at  12^  per  cent,  per  annum. 

"  This  was  all  the  evidence  in  the  case ;  and  the  plaintiff 
thereupon  requested  the  court,  in  writing,  to  charge  the  jury 
that,  if  they  believed  the  evidence,  the  defendant  could  not 
set  up  the  defense  of  usury  against  the  note  sued  on,  and 
they  must  find  for  the  plaintiff,  for  the  amount  of  said  note, 
with  interest."  The  court  gave  this  charge  as  requested  ;  to 
which  the  defendant  excepted,  and  which  he  now  assigns  as 
error. 

Clopton,  Herbert  k  Chambers,  for  appellant,  cited  Pear- 
son V.  Bailey,  23  Ala.  537 ;  Churchill  v.  Sufer,  4  Mass.  156  ; 
Payne  v.  Trezevanf,  2  Bay,  23  ;  Powell  v.  Wafers,  8  Cow.  669 ; 
Young  V.  Berkley,  2  N.  H.  410  ;  Vickery  v.  Dickson,  35  Barb.  96; 
Garth  v.  Cooper,  12  Iowa,  364 ;  66  111.  532. 

Troy  &  Tompkins,  contra,  relied  on  the  former  decision — 
Mitchell  V.  McCullough,  59  Ala.  179,  and  authorities  therein 
cited. 

STONE,  J. — When  this  case  was  in  this  court  at  a  former 
term  (59  Ala.  179),  the  recital  of  the  evidence  in  the  bill  of 
exceptions  showed  "  that  neither  Miss  Killen,  nor  her  hus- 
band, the  plaintiff,  knew  any  thing  of  usury,  or  participated 
in   any  manner  in  the  original  usurious  transaction.     The 
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first  time  the  plaintiff  heard  of  the  usurious  transaction,  was 
after  the  maturity  of  the  note  in  suit."  We  said:  "  By  the 
renewal  of  the  note  to  the  subsequent  holder,  who  did  not 
participate  in  the  usurious  transaction,  gave  full  value  for 
the  claim,  and  had  no  knowledge  of  the  usury,  the  defendant 
precluded  himself  from  relying  on  that  defense."  The  recital 
in  the  present  record  is,  "  There  was  evidence  tending  to 
show  that,  at  the  time  Miss  Killen  took  defendant's  note,  she 
was  informed  there  was  usury  in  it,  and  that  l^h,  per  cent,  per 
annum  had  been  included  in  its  face.  She  took  that  note, 
and  the  other  papers,  as  they  stood."  There  is,  then,  this 
difference  in  the  two  presentations  of  the  question  :  in  the 
former  record,  it  was  affirmatively  shown  that  Miss  Killen  did 
not  know  of  the  usury,  wheu  she  received  the  note  in  pay- 
ment ;  in  the  present  record,  there  is  testimony  tending  to 
show  that  she  was  informed  there  was  usury  (12^  per  cent.) 
in  the  note  when  she  took  it. 

The  policy  of  laws  for  the  suppression  of  usury  has  been 
frequently  assailed,  but  without  lasting  success.  The  exper- 
iment of  abolishing  all  restraints  on  the  rate  of  interest  was 
once  made  in  this  State  ;  but  the  result  was  so  disastrous,  it 
was  soon  abandoned.  Most  men  are  hopeful  of  future  suc- 
cess, and,  to  relieve  a  pressing  want,  they  will  promise  more 
for  present  use  of  money,  than  it  is  worth,  or  than  they  are 
able  to  pay.  Hence,  the  policy  of  usury  laws.  Legislators 
refuse  to  strike  them  from  the  statute-books,  and  courts  en- 
force them  in  their  integrity.  They  impart  a  taint  to  all 
transactions  into  which  they  enter,  which  can  be  purged,  or 
eliminated,  only  in  one  of  two  ways :  either  by  reformation 
of  the  contract,  rejecting  all  usurious  taint,  or  by  a  renewal 
of  the  note  or  contract,  after  it  has  passed  into  the  hands  of 
an  innocent  purchaser,  without  notice  of  the  usury.  Simple 
renewals  of  the  evidence  of  a  debt,  infected  with  usury,  stand 
for  nothing. — Jackson  v.  Jones,  lo  Ala.  121 ;  Pearson  v.  Bailey, 
23  Ala.  5b7 ;  Payne  v.  Trezevant,  2  Bay  (S.  C),  23  ;  Vickery 
V.  Dickson,  35  Barb.  96 ;  Garth  v.  Cooper,  12  Iowa,  364 ; 
CItadbourne  v.  Watts,  10  Mass.  121. 

In  Torrey  v.  Grant,  10  Sm.  &  Mar.  89,  the  court  (C.  J.  Shar- 
key) ruled,  that  a  note,  or  other  security,  given  in  renewal  of 
a  usurious  note,  was  usurious ;  and  that  an  indorser  of  a  note, 
who  takes  it  with  notice  that  it  is  tainted  with  usury,  takes  it 
subject  to  that  defect.  So,  in  all  the  cases,  which  hold  that 
an  indorsee  or  transt'erree  of  usurious  paper  can  recover,  it 
will  be  found  either  that  the  maker,  by  some  act  of  his,  had 
estopped  himself  from  setting  up  the  defense  of  usury,  or  that 
the  indorsee  became  the  owner  of  the  security  without  notice 
of  the  usury.     In  this  State,  which  allows  all  defenses  to  non- 
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commercial  paper  which  would  avail  between  the  original 
parties,  to  be  made  against  the  indorsee,  though  he  pur- 
chased before  maturity,  to  cut  off  the  defense  of  usury  against 
such  non-commercial  paper,  there  must  be  more  than  a  trans- 
fer of  the  paper  to  one  who  receives  it  in  good  faith,  and 
without  notice  of  the  usury.  There  must,  in  addition  to  this, 
be  a  renewal  of  the  debt,  by  giving  a  new  security,  payable 
to  the  transferree.  This,  we  have  held,  amounts  to  a  waiver 
of  the  defense  of  usury. — Cameron  v.  Need,  3  Ala.  158  ;  Palm- 
er V.  Severance,  8  Ala.  53  ;  Gee  v.  Bacon,  9  Ala.  699 ;  Mitchell 
V.  McCullough,  59  Ala.  179 ;  Chadhourne  v.  Watts,  10  Mass. 
121  ;  Smedburg  v.  Whittlesey,  3  Sandf.  Ch.  320  ;  Powell  v. 
Waters,  8  Cow.  669 ;  Young  v.  Berkley,  2  N.  H.  410 ;  Allison 
V.  Barrett,  16  Iowa,  278 ;  Tyler  on  Usury,  381  et  seq. 

The  City  Court  erred  in  the  charge  given  at  the  request  of 
the  plaintiff.     Reversed  and  remanded. 


McCall  V.  Powell. 

Trover  for  Conversion  of  Mules. 

1.  Cordract  construed  as  bnlment,  and  not  conditional  sah ;  purcJiase  from  bailee. 
When  a  landlord  purchases  a  mule,  and  delivers  it  to  bis  tenant,  to  be  used 
in  the  cultivation  ol  the  crop6  on  the  rented  lands ;  promising;  to  sell  the  mule 
to  the  tenant  when  the  latter  may  be  able  to  buy  it,  but  specifying  no  time  or 
price  ;  the  transaction  is  not  a  conditional  sale,  but  Is  a  mere  bailment,  with 
a  privilege  to  the  tenant  of  purchasing,  which  he  may  or  may  not  exercise  at 
bis  option  ;  and  a  purchaser  from  the  tenant,  without  notice  of  the  bailment, 
acquires  no  title. 

2.  Estoppel  by  verbal  admissions .— A  verbal  admission,  when  acted  on  by  the 
party  to  whom  it  is  made,  will  often  operate  as  an  estoppel  on  the  party  mak- 
ing it ;  bat,  wh^n  made  after  the  completion  of  a  transaction,  which  it  did  not 
invite  or  influence,  it  is  mere  evidence,  and  subject  to  explanation  or  contra- 
diction. 

Appeal  from  the  Circuit  Court  of  Lowndes. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  George  N.  Powell,  against 
Hugh  C.  McCall,  to  recover  damages  for  the  conversion  of 
two  mules;  and  was  commenced  on  the  25th  November,  1878. 
On  the  trial,  as  the  bill  of  exceptions  states,  the  plaintiff  thus 
testified  in  his  own  behalf :  "  He  bought  one  of  said  mules 
from  W.  W.  Wilkinson,  in  Greenville,  on  the  12th  March,  1875, 
and  intended  to  turn  it  over  to  Means,  who  was  one  of  his 
tenants,  to  work  on  his  plantation,  on  the  lands  rented  by 
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Means  ;  and  gave  said  Wilkinson,  to  secure  the  purchase- 
money,  his  own  and  Means'  obligation  and  mortgage,  to  which 
he  signed  the  name  of  Means  without  his  knowledge  or  con- 
sent, assuming  to  act  for  him  in  the  transaction.  Afterwards, 
witness  bought  the  other  mule,  from  one  Peacher ;  and  he 
delivered  both  of  said  mules,  soon  afterwards,  to  said  Means, 
to  be  worked  hy  him  on  said  rented  lands,  under  the  agree- 
ment that  Means  was  to  have  the  possession  of  the  mules,  to 
work  on  said  lands,  and,  wheu  Means  w^as  able  to  pay  for 
them,  he  was  to  sell  them  to  Means.  No  price  was  agreed 
on  between  him  and  Means  for  the  mules,  but  he  intended  to 
charge  Means  what  he  gave  for  them,  when  Means  got  able 
to  buy.  Means  continued  in  the  possession  of  the  mules 
during  the  years  1875  and  1870,  but  has  never  paid  for  them. 
Witness  has  received  from  Means  the  bulk  of  the  crop  raised 
by  him  since  the  mules  were  so  detained  [delivered?],  but 
has  had  no  settlement  with  him  ;  and  Means  has  always 
owed  him  more  than  the  value  of  the  mules.  Witness  never 
knew  that  the  mules  had  been  mortgaged  to  the  defendant, 
until  in  the  fall  or  winter  of  1876,  when  defendant  took  pos- 
session of  them  ;  and  he  never  consented  that  Means  should 
mortgage  or  dispose  of  them."  Means  testified,  on  behalf  of 
the  plaintiff,  "  that  Powell  delivered  the  possession  of  the 
mules  to  him,  in  March,  1875,  under  the  contract  that  he  was 
to  take,  work,  control,  and  use  them  as  his  own,  but  they 
were  to  be  Powell's  until  paid  for ;  that  he  did  not  remember 
the  words  used,  but  the  mules  were  not  to  be  his  until  paid 
for ;  that  no  price  was  agreed  on,  but  he  was  willing  to  trust 
Mr.  Powell  as  to  that ;  also,  that  he  did  not  know  whether  he 
had  ever  paid  for  them  or  not ;  that  he  had  delivered  his 
crops  to  Powell,  on  this  and  other  indebtedness  ;  that  he  sup- 
posed he  had  paid  some  on  the  mules,  but  he  and  Powell  had 
never  settled,  and  he  still  owed  Powell,  but  he  did  not  know 
how  much  ;  that  he  never  paid  Powell  or  Wilkinson  anything 
for  said  mules,  that  he  knew  of;  and  he  further  testified,  that 
he  never  authorized  said  mules  to  be  put  in  the  mortgage  to 
McCall,  and  only  signed  the  same  by  making  his  mark  as 
a  witness." 

"  J.  D.  Gafford,  a  witness  for  defendant,  testified,  that  he 
was  the  defendant's  agent,  and,  as  such  agent,  sold  a  mule  to 
said  Means  and  his  son,  for  three  bales  of  cotton,  tcT  be  deliv- 
ered the  1st  October,  1876;  and,  to  secure  the  same,  said 
Means  and  his  son  executed  a  note  and  mortgage,"  made  an 
exhibit  to  the  bill  of  exceptions.  (This  note  bound  the  said 
Means  and  his  son  to  deliver  three  bales  of  cotton  to  McCall ; 
recited,  as  its  consideration,  an  indebtedness  for  advances  to 
make  a  crop ;  declared  a  lien    "  on  the  stock  and  the  whole 
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crop  raised  the  present  year  "  by  the  makers ;  contained  a 
waiver  of  all  exemptions ;  was  signed  by  said  Means  and  his 
son,  by  their  marks  only,  and  was  attested  by  J.  D.  Gafford 
and  F.  M.  Gafford.  The  mortgage  to  secure  this  note,  or 
obligation,  conveyed  three  mules,  two  of  which  were  the  mules 
in  controversy  in  this  suit,  ten  head  of  hogs,  one  loagon,  and 
the  entire  crop  raised  by  the  mortgagors  during  the  year  1876; 
was  dated  the  5th  February,  1876 ;  was  signed  b}'  said  Means 
and  his  son,  by  their  marks  only,  and  was  attested  by  said 
J.  D.  Gafford  and  F.  M.  Gafford.)  Said  Gafford  further  tes- 
tified, "  that  Means  told  him,  at  the  time,  that  he  had  bought 
the  mules  from  Powell,  and  had  paid  for  them  ;  that  Means 
had  the  mules  in  his  possession  at  the  time,  at  witness'  house, 
about  four  miles  from  Powell's ;  that  he  (witness)  had  no 
notice  or  information  that  Powell  had  any  interest  in  said 
mules,  or  any  claim  on  them  ;  that  McCall  [defendant]  had 
no  knowledge  of  the  transaction,  until  witness  delivered  the 
note  and  mortgage  to  him  ;  also,  that  a  few  days  after  said 
transaction  plaintiff  came  to  him,  and  said  he  was  glad  the 
arrangement  had  been  made,  and  that  it  would  enable  his 
tenants  to  work  his  land,  and  he  hoped  defendant  would 
make  them  pay  for  it.  Plaintiff,  in  his  testimony,  denied  this 
conversation.  One  Richardson  testified,  that  Powell  came  to 
him,  as  attorney  for  said  McCall,  after  the  mules  had  been 
seized  by  defendant,  and  asked  indulgence  to  Means  on  the 
mortgage,  stating  that  Means,  if  he  had  time,  could  work  out 
the  debt.  Powell,  in  his  testimony,  denied  this  conversation. 
W.  D.  Newman  testified,  that  he  went  to  Powell's  plantation, 
in  the  fall  of  1875,  to  collect  the  said  note  and  mortgage  to 
Wilkinson,  with  others,  against  other  tenants  of  Powell ;  that 
Powell  stated  to  him,  '  they  had  paid  most  of  the  debt,  and 
he  would  see  the  balance  paid ;'  that  there  was,  at  that  time, 
only  a  small  balance  due  on  the  mortgage  to  Wilkinson,  but 
he  did  not  know  who  had  made  payments  on  it ;  that  the 
payments  were  made  by  cotton  shipped  to  said  Wilkinson." 

"The  court  thereupon  instructed  the  jury  as  follows:" 
"  It  is  insisted  by  plaintiff,  that  the  transaction  between  him 
and  Means  was  a  conditional,  and  not  an  absolute  sale.  A 
conditional  sale  of  personal  property  is  where  something  is 
to  be  done  by  either  party,  such  as  the  time  of  payment,  a 
price  fixed  or  agreed  on,  and  the  future  is  the  time  specified 
between  the  parties  when  the  sale  should  take  place.  If  the 
evidence  be,  that  Powell  agreed  with  Means  that  he,  Means, 
may  take  the  mules,  and  work  them  in  the  crop  on  Powell's 
land,  and  that  if  Means  became  able  to  purchase  he  would 
sell ;  and  Powell  expressly  reserved  the  title,  until  Means 
became  able  to  purchase ;  this  would  not  be  a  sale   which 
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transferred  title  out  of  Powell  into  Means,  if  nothing  more 
was  done,  and  plaintiff  would  be  entitled  to  recover." 

The  defendant  excepted  to  this  charge,  and  requested  four 
charges,  which  are  thus  copied  in  the  transcript :  (1.)  "  If  the 
jury  find  that,  previous  to  the  execution  of  the  mortgage  by 
Means  to  McCall,  Powell  delivered  the  mules  in  controversy 
to  Means,  under  the  contract  that  he  was  to  take  them,  work, 
control,  and  use  them  as  his  own,  but  they  were  to  be  Powell's 
property  until  paid  for  ;  and  that  the  mules  were  so  delivered 
to  Means  by  Powell ;  and  that  Means  continued  in  possession 
thereof ;  and  that  McCall,  while  they  were  so  in  the  posses- 
sion of  Means,  without  any  notice,  knowledge,  or  information 
of  Powell's  interest  in  the  mules,  for  a  valuable  consideration 
paid  or  delivered  at  the  time,  by  McCall  to  Means,  received 
the  said  mortgage  from  Means  to  McCall;  then,  McCall's 
right  to  subject  the  mules  to  his  mortgage  debt  is  superior  to 
Powell's,  and  the  plaintiff  can  not  recover."  (2.)  "If  the 
jury  believe,  from  the  evidence,  that  the  defendant,  in  good 
faith,  and  for  a  valuable  consideration,  obtained  from  Means, 
who  had  possession  of  the  mules  in  controversy,  without 
notice  of  Powell's  rights,  a  mortgage  on  said  mules ;  and  that 
plaintiff  learned  the  facts  a  few  days  afterwards,  and  told 
defendant's  agent  that  it  was  all  right,  and  that  he  was  glad 
he  had  advanced  to  his  tenant  (Means),  and  that  he  would 
try  to  see  him  paid ;  then  plaintiff  is  estopped  from  denying 
the  right  of  Means  to  mortgage  the  mules."  (3.)  "  If  Powell 
delivered  the  mules  to  Means  as  recited  in  the  first  charge 
requested  as  above,  and  under  the  contract  therein  recited ; 
then,  the  fact  that  no  price  was  stipulated  to  be  paid  for  the 
mules,  does  not  make  it  any  less  a  conditional  sale."  (4.)  "If 
no  price  was  agreed  on  between  Means  and  Powell,  to  be 
paid  for  the  mules,  yet,  if  Powell  testified  that  he  intended 
to  charge  the  price  he  paid,  then  this  is  a  stipulated  price,  as 
far  as  the  case  is  concerned."  The  court  refused  each  of 
these  charges,  and  the  defendant  excepted  to  their  refusal. 

The  charges  given,  and  the  refusal  of  the  several  charges 
asked,  are  now  assigned  as  error. 

E.  M.  Williamson,  W.  E.  Haughton,  and  J.  C.  Eichardson, 
for  appellant,  cited  Abner  v.  Dudley,  52  Ala.  572  ;  Sumner  v. 
Woods,  52  Ala.  94 ;  Wells  v.  Morrow,  38  Ala.  125 ;  Wharton, 
on  Agency,  §§  198,  200,  201. 

J.  F.  Clements,  and  John  Enochs,  contra,  cited  Leigh  Bros. 
V.  M.  &  0.  Railroad  Co.,  58  Ala.  165  ;  Chamberlain  v.  Smith, 
44  Penn.  St.  431 ;  Lehigh  County  v.  Field,  8  Watts  &  S.  232  ; 

(17) 
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Benjamin  on  Sales,  215  ;  McCravey  v.  Rernson,  19  Ala.  430 ; 
Pounds  V.  Richards,  21  Ala.  424  ;    Ware  v.  Cowles,  24  Ala.  446. 

BRICKELL,  C.  J.— We  are  not  of  the  opinion  this  case 
bears  such  analogy  to  Sumner  v.  Woods  (52  Ala.  94),  and 
Dudley  v.  Abne.r,  (lb.  572),  as  to  be  controlled  by  their  author- 
ity. In  each  of  those  cases,  the  transaction  was  esteemed,  in 
effect,  a  conditional  sale.  The  vendee  was  clothed  with  a 
possession,  separate  from,  and  independent  of  the  vendor  ; 
not  opening  up  inquiry,  or  calculated  to  excite  it,  as  to  his 
title.  There  was  a  sale,  for  a  stipulated  price,  which  the 
vendee  was  bound  to  pay.  A  condition  was  annexed,  that 
the  vendor,  if  the  price  was  not  paid,  when  it  became  due 
and  payable,  should  have  the  right  to  resume  possession  of 
the  property  ;  and  that  until  the  price  was  paid,  the  title 
should  remain  in  him.  As  to  bona  fide  purchasers  from  the 
vendee,  having  no  notice  of  the  condition  annexed,  it  was 
held  the  sale  must  be  regarded  as  absolute,  though,  as  be- 
tween the  parties,  it  would  be  conditional.  The  transaction 
in  the  present  case,  as  the  evidence  introduced  by  the  plain- 
tiff tended  to  show  (and  it  was  not  contradicted),  was  of  an 
entirely  different  character.  A  landlord  purchased  two  mules, 
and  turned  them  over  to  a  tenant,  to  cultivate  crops  on  the 
rented  premises ;  promising  the  tenant  that  he  would  sell  the 
mules  to  him,  when  he  was  able  to  purchase  them.  No  price 
was  agreed  upon  ;  the  tenant  testifying,  that  he  was  willing 
to  trust  the  landlord  as  to  the  price,  if  he  was  able  to  pur- 
chase ;  and  the  landlord  testifying,  that  he  expected,  or  in- 
tended, to  charge  only  the  price  he  had  paid  for  the  mules. 
The  transaction  was  a  mere  bailment,  with  a  privilege  of  pur- 
chasing, which  the  tenant  could  exercise  or  not  at  his  option. 
Chamberlain  v.  Smith,  44  Penn.  St.  431.  And  bailments 
are  expressly  excepted  by  C  J.  Tilghman  from  the  operation 
of  the  principles  laid  down  in  Martin  v.  Mathiatt  (i4  Serg.  & 
Rawle,  2  4),  the  leading  authority  relied  upon  to  support  the 
conclusions  reached  in  Sumner  v.  Woods,  and  Dudley  v.  Aimer. 
A  sale  is  defined  as  a  transfer  of  the  absolute  or  general  prop- 
erty in  a  thing,  for  a  price  in  money,  paid  or  promised  ;  or, 
as  sometimes  defined,  it  is  an  agreement  of  both  parties,  that 
the  property  shall  pass  from  one  to  the  other,  for  a  consider- 
ation given,  or  promised  to  be  given.  The  price  to  be  paid, 
the  consideration  moving  the  vendor,  and  a  transfer  of  prop- 
erty, are  of  its  material  constituents.  The  landlord  and  ten- 
ant, in  this  case,  contemplated  a  sale  in  the  future ;  or  the 
transaction,  it  may  be,  amounted  to  an  offer  to  sell,  time  be- 
ing given  for  acceptance,  when,  if  there  was  acceptance,  the 
price  would  be  paid.  There  was  no  sale,  nor  was  there  a 
Vol.  Lxiv. 
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possession  in  pursuance  of  an  agreement  to  sell.  The  tenant 
is  suffered  to  use  the  mules  in  cultivating  the  premises  rented 
of  the  landlord,  to  the  proper  cultivation  of  which  they  were 
necessary;  and  such  cultivation  was  to  the  interest  alike  of 
landlord  and  tenant.  Such  transactions  between  landlord 
and  tenant  are  not,  as  were  the  contracts  in  Sumner  v.  Woods, 
and  Dudley  v.  Abner,  without  the  usual  course  of  business ; 
nor  do  they  afford  the  opportunity  for  frauds  upon  purchas- 
ers from,  and  creditors  of  the  tenant,  which  those  contracts 
were  supposed  to  afford  as  to  purchasers  from,  or  creditors  of 
the  vendee.  They  are,  doubtless,  of  very  frequent  occur'rence, 
and  are  necessary  to  stimulate  the  energy,  industry,  thrift, 
and  economy  of  a  large  class  of  the  agricultural  tenantry. . 
No  purchaser  from,  or  creditor  of  the  tenant,  can  be  misled 
by  them  to  his  injury,  if  he  will  exercise  the  diligence,  and 
make  the  inquiries,  which  the  present  condition  of  things 
naturally  excited.  If  he  does  not  exercise  it,  he  has  only 
his  own  carelessness,  or  his  willingness  to  remain  in  ignor- 
ance, to  blame,  if  he  suffers  from  dealing  with  the  tenant. 
We  see  no  error  in  the  instructions  the  Circuit  Court  gave 
the  jury,  nor  in  the  refusal  of  the  first,  third,  and  fourth  in- 
structions requested  by  the  appellant. 

2.  Verbal  admissions,  which  are  acted  on  by  the  party  to 
whom  they  are  made,  will  often  operate  as  an  estoppel  upon 
the  party  making  them.  But  admissions  made  after  a  trans- 
action is  complete,  which  they  did  not  invite  or  influence,  do 
not  operate  as  an  estoppel.  They  are  mere  evidence  of  the 
facts  admitted ;  subject  to  contradiction  or  explanation. 
There  was  no  error  io  the  refusal  of  the  second  charge  re- 
quested by  the  appellant. 

The  judgment  is  affirmed. 


Stallworth's  Adm'r  v.  Farnham. 

BiU  in  Equity  by  Administrator  de  bonis  non,  against  Personal 
Representative  and  Sureties  of  Deceased  Administrator. 

1.  Settlement  of  accounts  of  deceased  administrator;  remedy  against  sureties. 
When  an  administrator  has  died  without  making  a  settlement  of  his  accounts, 
his  personal  representative  may  make  such  settlement,  or  may  be  required 
to  make  it,  in  the  Probate  Court,  and  a  decree  may  be  rendered  against  him,  in 
favor  of  the  administrator  de  boni^  non  (Code,  §§  2537-40,  2590-96) ;  but  such 
settlement  is  not  conclusive  on  the  sureties  of  the  deceased  administrator,  nor 
will  it  support  an  action  at  law  against  them  ;  consequently,  the  administrator 
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de  bonis  non,  after  having  obt\iued  such  a  decree  a!<aia4t  the  persoaal  repre- 
sentative of  the  deceased  admiuistrator  in  chief,  with  au  execution  thereon 
returned  "No  property  found,"  may  file  a  bill  inequity  against  the  sureties 
and  personal  representative  of  the  deceased  administrator,  to  compel  a  settle- 
ment of  his  accounts. 

2.  Exhibits  to  bill ;  failure  to  attach.  — The  failure  to  attach  exhibits  to  the  bill, 
or  to  file  them  with  the  bill,  is  not  a  ground  of  demurrer  to  the  bill ;  an  order 
may  be  obtained  requiring  them  to  be  produced  and  filed,  under  penalty  of 
striking  the  bill  from  the  files. 

Appeal  from  the  Chancery  Court  of  Conecuh. 

Heard  before  the  Hon.  H.  Austill. 

The  •  bill  in  this  case  was  filed  on  the  2d  June,  1877,  by 
Joseph  H.  Thomas,  as  the  administrator  de  honis  non  of  the 
estate  of  C.  J.  Stallworth,  deceased,  against  Mrs.  Snsan  J. 
Cunningham  individually,  and  as  the  executrix  of  the  last 
will  and  testament  of  her  deceased  husband,  James  Cunniog- 
ham,  who  was  the  administrator  in  chief  of  the  estate  of  said 
C.  J.  Stallworth ;  and  also  against  John  H.  Farnham  and 
E.  W.  Martin,  as  sureties  on  the  official  bond  of  said  James 
Cunningham  as  such  administrator ;  and  sought  to  compel 
an  account  and  settlement  of  Cunningham's  administration 
on  said  estate.  The  bill  alleged  that,  after  Stallworth's  death, 
the  date  of  which  was  not  stated,  Cunningham  duly  qualified 
as  the  administrator  of  his  estate,  and  gave  bond  dated  the 
Sth  February,  1869,  with  Farnham  and  Martin  as  his  sureties; 
that  he  received  large  sums  of  money,  assets  of  said  estate, 
which  he  wasted  and  converted  to  his  own  use,  and  died,  in 
November,  1874,  not  having  settled  his  accounts  as  adminis- 
trator ;  that  on  the  30th  March,  1875,  letters  of  administra- 
tion de  bonis  non  on  Stallworth's  estate  were  granted  to  the 
complainant,  and  he  thereupon  instituted  proceedings  in  the 
Probate  Court  against  Mrs.  Cunningham,  as  the  executrix  of 
the  will  of  her  deceased  husband,  to  compel  a  settlement  of 
his  administration  on  Stallworth's  estate;  that  he  obtained  a 
decree  against  her  in  that  proceeding,  on  the  12th  July,  1875, 
for  $2,341.49 ;  that  an  execution  was  regularly  issued,  and 
returned  "  No  property  found,"  and  an  alias  was  issued  and 
returned  in  like  manner ;  that  there  are  debts  outstanding 
against  Stallworth's  estate,  which  the  complainant  is  unable 
to  pay  for  want  of  assets  ;  and  that  he  has  no  remedy  against 
said  sureties,  except  in  equity.  Copies  of  Cunningham  s  offi- 
cial bond,  and  of  all  the  proceedings  in  the  Probate  Court, 
purported  to  be  made  exhibits  to  the  bill,  but  were  not 
annexed  or  filed  ;  and  they  are  nowhere  set  out  in  the  trans- 
cript. 

The  defendants  demurred  to  the  bill,  assigning  as  causes 
of  demurrer,  with  other  matters,  the  failure  to  annex  or  file 
the  exhibits,  whereby  the  bill  was  incomplete  ;  and  that  the 
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complainant  had  an  adequate  remedy  at  law.  The  chancel- 
lor sustained  the  demurrer  on  these  grounds,  and  dismissed 
the  bill ;  and  his  decree  is  now  assigned  as  error. 

J.  W.  Posey,  for  the  appellant,  cited  Gray  v.  Jenkins,  24 
Ala.  5i6;  Waring  v.  Lewis,  5B  Ala.  6:^2  ;  Moore  v.  Armstrong, 
9  Porter,  697 ;  Thompson  v.  Searcy,  6  Porter,  393  ;  Rogers  v. 
Grannis  &  Co.,  20  Ala.  247  ;  Thomas  v.  Sterns,  33  Ala.  137 ; 
Stanmyre  v.  Foster,  42  Ala.  628. 

Gamble  &  Polling,  contra,  contended  that  the  old  decisions 
of  this  court,  cited  for  appellant,  were  not  applicable  to  the 
statute  now  of  force  (Code,  §§  25B7-4U);  and  that  the  failure 
to  file  or  annex  the  exhibits  to  the  bill,  was  a  substantial  de- 
fect, as  fatal  as  the  omission  of  a  foot-note  to  the  bill.  They 
cited  Ragland  v.  Calhoun,  36  Ala.  66 ;  Seaioell  v.  Buckley,  54 
Ala.  5'.i2 ;  Bules  of  Chancery  Practice,  Numbers  10,  12 ; 
Code,  163. 

BRICKELL,  C.  J. — By  the  common  law,  as  it  was  recog- 
nized and  administered  by  this  court,  an  administrator  whose 
authority  ceased  by  resignation  or  removal,  or  the  personal 
representatives  of  a  deceased  administrator,  could  be  required 
to  account  only  to  the  persons  beneficially  interested  in  the 
estate, — distributees,  next  of  kin,  or  creditors.  An  adminis- 
trator de  bonis  non  succeeded  only  to  the  goods  and  chattels, 
rights  and  credits  of  the  intestate,  which  were  unconverted 
or  unadministered  by  the  administrator  in  chief.  He  was 
without  authority,  as  the  administrator  in  chief  was  without 
duty  to  him,  for  defaults  or  devastavits  during  the  preceding 
administration. — Chamberlain  v.  Bates,  2  Port.  550 ;  Judge  v. 
Price,  6  Ala.  36  ;  Willis  v.  Willis,  9  Ala.  721 ;  King  v.  Smith, 
15  Ala.  264 ;  Nolly  v.  Wilkins,  11  Ala.  872 ;  Whitworth  v.  Ol- 
iver, 39  Ala.  286. 

The  jurisdiction  of  the  Court  of  Probate,  or  of  the  Orphans' 
Court,  as  the  court  was  originally  designated,  was  plenary  as 
to  the  settlement  of  the  accounts  of  an  administrator  or  exe- 
cutor, compelling  him  to  distribution,  or  the  satisfaction  of 
legacies,  and  holding  him  to  responsibility  for  defaults  or  de- 
vastavits. Until  expressly  conferred  by  statute,  the  court 
was  without  jurisdiction  to  call  the  personal  representative 
of  a  deceased  administrator,  or, executor,  to  a  settlement  of 
the  administration  of  his  intestate  or  testator.  The  jurisdic- 
tion resided  exclusively  in  a  court  of  equity. — Taliaferro  v. 
Bassett,  3  Ala.  670 ;  Snedecor  v.  Games,  8  Ala.  655.  By  the  act 
of  the  General  Assembly,  approved  January  27th,  18i5 
(Pamph  Acts  1844-5,  pp.  166-7],  the  jurisdiction  of  the  court 
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was  enlarged,  and  full  authority  was  conferred  to  call  the 
personal  representative  of  a  deceased  executor  or  administra- 
tor to  an  account  of  the  administration  of  his  testator  or  in- 
testate ;  and  such  accounting  could  be  had  with  the  admin- 
istrator de  bonis  non,  or  with  distributees,  or  legatees,  or  cred- 
itors. 

The  general  statute  then,  as  now,  authorized  the  Court  of 
Probate,  whenever  a  decree  was  rendered  against  an  executor 
or  administrator  on  a  final  settlement,  and  execution  thereon 
against  him  was  returned  no  property  found,  to  issue  an  exe- 
cution against  the  sureties  on  his  bond.  In  Jenkins  v.  Gray, 
16  Ala.  100,  it  was  determined,  that  this  statute  did  not  au- 
thorize the  court  to  issue  execution  against  the  sureties  on  a 
decree  rendered  against  the  personal  representative  of  their 
principal,  on  a  settlement  made  by  him  of  the  administration 
of  the  principal.  In  the  subsequent  case  of  Gray  v.  Jenkins, 
24  Ala.  516,  it  was  determined,  that  an  action  at  law  would 
not  lie  against  the  sureties  for  the  recovery  of  such  decree. 
The  settlement  and  decree  was,  as  to  them,  res  inter  alios 
acta, — not  binding  upon,  and  not  evidence  against  them.  It 
simply  bound  the  personal  representative  of  their  principal, 
and  the  assets  of  the  principal  coming  to  his  hands  for  admin- 
istration. 

An  act  of  the  General  Assembly,  approved  February  4, 1846, 
changed  the  common-law  principle  to  which  we  first  referred. 
Under  its  operation,  the  right  and  title  of  an  administrator 
de  bonis  non  was  not  confined  to  the  unadministered  or  uncon- 
verted assets,  remaining  in  specie.  He  was  charged  with  the 
right  and  duty  of  calling  his  predecessor  to  an  account  of  his 
administration,  and  chai'ging  him  with  all  defaults  and  devas- 
tavits.  His  right  and  duty,  in  this  respect,  was  not  distin- 
guishable from  his  duty  and  right  in  reference  to  the  choses 
in  action  of  his  testator  or  intestate. —  Waring  v.  Leivis,  53 
Ala.  628.  The  several  statutes  to  which  we  have  referred, 
are  substantially  re  enacted,  and  incorporated  in  the  Code  of 
1876,  forming  sections  2537-40,  2590-96. 

The  present  bill  is  filed  by  an  administrator  de  bonis  non, 
against  the  personal  representative  and  sureties  of  the  de- 
ceased administrator  in  chief,  for  an  account  and  settlement 
of  the  administration  of  the  intestate.  The  allegations  are, 
that  the  deceased,  in  the  course  of  his  administration,  re- 
ceived assets  for  which  he  did  not  account,  and  died  without 
having  made  settlement  ;  that  after  his  death  a  settlement  of 
his  administration  was  made  in  the  Court  of  Probate,  by  his 
personal  representative,  and  a  decree  rendered  against  her,  in 
favor  of  the  administrator  de  bonis  non,  for  a  large  amount, 
upon  which  execution  was  issued  and  returned  no  property 
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found.  A  demurrer  to  the  bill,  on  the  ground  that  the  com- 
plainant had  an  adequate  remedy  at  law,  was  sustained,  and 
the  bill  dismissed. 

The  error  in  sustaining  the  demurrer  is  apparent  from  the 
decisions  to  which  we  have  referred.  The  settlement  made 
by  the  personal  representative  of  the  deceased  administrator, 
and  the  decree  rendered  against  her.  were  not  binding  upon, 
or  evidence  against  the  sureties.  No  action  at  law  upon  the 
,  bond  of  the  deceased  administrator,  against  them,  founded  on 
that  decree,  could  have  been  supported.  It  is  a  judgment  or 
decree  against  their  principal,  for  whose  acts  they  have  agreed 
to  be  liable,  rendered  against  him  in  his  representative  ca- 
pacity, that  is  evidence  against,  and  binding  on  them,  and  the 
foundation  of  an  action  at  law  against  them  ;  and  not  a  judg- 
ment or  decree  against  the  personal  representative  of  the 
principal,  for  whose  diligence  and  good  faith  they  have  not 
consented  to  be  answerable.  Nor  had  the  Court  of  Probate, 
as  was  determined  in  Jenkins  v.  Gray,  supra,  authority  to 
issue  execution  on  the  decree  against  the  sureties.  It  is  only 
against  the  sureties  of  the  executor  or  administrator,  against 
whom  the  decree  is  rendered,  that  such  authority  is  conferred. 
Code  of  1876,  §  2619.  There  was  no  remedy  for  the  com- 
plainant in  any  other  tribunal,  than  a  court  of  equity. 

2.  The  failure  to  file  the  exhibits  referred  to  in  the  bill,  was 
not  a  good  cause  of  demurrer.  An  order  on  the  complainant 
to  produce  and  file  them,  if  not  obeyed,  would  have  justified 
the  striking  of  the  bill  from  the  files. 

The  decree  of  the  chancellor  must  be  reversed,  a  decree 
here  rendered  overruling  the  demurrer,  and  the  cause  will  be 
remanded  to  the  Court  of  Chancery, 


Garrett  v.  Garrett's  Adm'r. 

Application  by  Administrator  for  Sale  of  Lands  to  Pay  Debts. 

1.  Sale  of  decedent's  lands  to  pay  debts  ;  burden  of  proof,  and  defenses  against 
petition. — When  an  administrator  applies  for  an  order  to  sell  lands,  whether 
descended  or  devised,  for  the  payment  of  debts,  the  onus  is  on  him  to  show 
the  existence  of  debts  charg<-able  on  the  lands,  and  the  insufficiency  of  the 
personal  assets;  and  the  heir  or  devisee  may  contest  the  application,  and  may 
assert  any  defense  against  the  alleged  debts  which  would  have  been  available 
to  the  decedent  himself. 

2.  Same;, fees  of  probate  judge,  as  debts. — The  fees  of  the  probate  jndge, 
accruing  ip  the  cpurse  of  the  administration,  or  in  tbe  matter  of  the  applies- 
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tioa  to  sell  the  lands,  can  not  be  charged  on  the  lands,  unless  debts  against 
the  decedent  are  proved  for  which  the  lands  may  be  made  liable. 

3.  Proof  of  execution  of  promissory  note. — When  a  promissory  note  is  the 
foundation  of  an  action,  the  onus  of  proving  its  execution  is  not  cast  on  the 
plaintiff,  unless  its  execution  is  denied  by  a  plea  verified  by  affidavit  (Code, 
§  3036);  but,  in  all  other  cases,  when  it  is  proposed  to  use  a  note  collaterally, 
the  party  asserting  or  relying  on  it  must  prove  its  execution. 

4.  Same.—Xn  administrator's  application  to  sell  lands  for  the  payment  of 
debts  being  contested  by  the  devisee  and  heir,  and  the  issue  being  whether  a 
promissory  note,  presented  as  a  claim  against  the  estate,  was  executed  by  the 
authority  of  the  decedent;  the  payee  testifying  that  decedent's  name  was 
signed  by  his  authority,  but  makiug  inconsistent  statements,  in  depositions 
taken  at  two  different  times,  as  to  the  person  by  whom  the  name  was  written, 
and  the  place  and  attendant  circumstances,  while  his  testimony  on  these 
points  was  contradicted  by  both  the  persons  named  by  him  in  connection  with 
it ;  held,  that  the  execution  of  the  note  by  authority  was  not  established. 

5.  Sufficiency  of  proof  as  to  disputed  fact.  -When  the  evidence  leaves  a  dis- 
puted question  of  fact  in  a  state  of  doubt  and  uncertainty,  the  fact  cannot  be 
regarded  as  established,  and  the  issue  must  be  found  against  th«  party  on 
whom  the  onus  rested. 

Appeal  from  the  Probate  Court  of  Lowndes. 

In  the  matter  of  the  application  of  J.  L.  Hinson,  as  the 
administrator  de  bonis  non  of  the  estate  of  Charity  Garrett, 
deceased,  for  an  order  to  sell  lands  for  the  payment  of  debts ; 
which  application  was  contested  by  Caswell  Garrett  and  oth- 
ers, devisees  and  heirs  of  said  decedent.  The  court  granted 
the  order  of  sale  as  prayed,  and  its  decree  is  here  assigned 
as  error. 

Clopton,  Herbert  &  Chambers,  for  appellant. 

Watts  &  Sons,  contra. 

BRICKELL,  C.  J. — This  was  an  application  to  the  Court 
of  Probate,  by  an  administrator  with  the  will  annexed,  for  an 
order  to  sell  lands  of  the  testatrix,  for  the  payment  of  debts. 
The  application  was  contested  by  the  devisee  of  the  lands  ; 
and  the  material  questions,  shown  by  the  bill  of  exceptions, 
are  of  fact — whether  any  debts  existed  against  the  testatrix, 
and  the  insuflBciency  of  personal  assets  to  satisfy  them.  The 
Court  of  Probate,  on  the  evidence  adduced,  which  was  partly 
by  deposition,  and  partly  oral,  adjudged  the  existence  of  debts, 
and  the  insufficiency  of  personal  assets,  and  ordered  a  sale  of 
the  lands. 

It  is  not  intended  by  the  statutes  authorizing  the  Court  of 
Probate  to  order  the  sale  of  lands,  at  the  instance  of  the  per- 
sonal representative,  that  the  order  should  be  granted  as  a 
matter  of  course,  whenever  an  application  is  presented,  dis- 
closing a  case  of  which  the  court  has  jurisdiction.  The  per- 
sonal representative  is  the  actor,  and  the  adversary  of  the 
heir  to  whom  the  land  has  descended,  or  of  the  devisee,   if 
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by  will  it  has  been  devised.  Either  heir  or  devisee  may  con- 
test the  application  ;  and  if  contested,  or  in  the  absence  of  a 
contest,  the  onus  of  establishing  the  existence  of  debts  charge- 
able on  the  land,  and  the  insufficiency  of  the  personal  assets, 
rests  upon  him.  Whatever  defense  the  ancestor,  or  the  tes- 
tator, could  have  made  if  living,  and  suit  had  been  com- 
menced against  him  at  the  time  when  the  application  is  made, 
the  heir  or  devisee  may  make. — Bond  v.  Smith,  2  Ala.  660. 

We  may  pass  over  the  claim  for  fees  due  the  judge  of  pro- 
bate, in  the  course  of  the  administration,  and  of  this  proceed- 
ing. These  could  not  be  charged  on  the  lands,  unless  debts 
against  the  testatrix  are  shown,  for  the  payment  of  which  the 
lands  are  liable.  The  controversy  is,  then,  narrowed  to  the 
existence  and  validity  of  the  promissory  note  purporting  to 
be  made  by  the  testatrix,  payable  to  Daniel ;  and  the  con- 
trolling point  of  controversy  is,  whether  this  note  is  executed 
by  the  authority  of  the  testatrix  At  common  law,  a  plaintiff, 
suing  upon  a  promissory  note,  was  bound  to  prove  its  execu- 
tion by  the  defendant,  or  some  one  acting  by  his  authority. 
The  statute  has  changed  this  rule,  and  when  an  action  at  law, 
or  a  suit  in  chancery,  is  founded  on  a  promissory  note,  or 
other  written  instrument,  the  burden  of  proving  its  execu- 
tion is  not  cast  on  the  plaintiff,  unless  its  execution  is  put  in 
issue  by  a  verified  plea.  The  statute  applies,  however,  only 
when  the  written  instrument  is  the  foundation  of  a  suit,  and 
is  without  application  when  it  is  proposed  to  use  it  collater- 
ally to  establish  an  indebtedness  :  then,  its  execution  must  be 
proved  by  the  party  relying  on  it. 

Daniel  proves  very  positively,  in  his  first  deposition,  that 
the  note  was  executed  by  authority  of  the  testatrix ;  that  at 
her  request  her  name  was  subscribed  to  it,  by  her  daughter, 
Ellen  Garrett.  In  his  second  deposition,  be  is  uncertain 
whether  the  name  of  the  testatrix  was  signed  by  Ellen,  or  by 
William  J.  Garrett,  though  his  best  recollection  is,  that  it  was 
signed  by  Ellen.  On  the  other  hand,  Ellen  Garrett  testifies, 
that  she  did  not  sign  the  name  of  the  testatrix  to  the  note, 
and  that  she  never  saw  it  until  about  a  week  before  her  exam- 
ination. Daniel  testifies,  the  note  was  signed  at  the  lesidence 
of  the  testatrix,  in  Hayneville,  in  his  presence.  Ellen  Gar- 
rett, who  lived  with  the  testatrix,  at  the  time  the  note  is  said 
to  have  been  signed,  testifies  that  Daniel  was  not  at  the  resi- 
dence of  the  testatrix,  at  or  about  the  time  the  note  is  said 
to  have  been  signed.  William  J.  Garrett  testifies,  that  the 
name  of  the  testatrix  was  signed  to  the  note  by  himself,  at 
his  own  house,  several  miles  from  her  residence,  with  the 
understanding  that  Daniel  would  take  it  to  her,  and,  if  she 
sasented  to  he  bound  by  the  signature,  that  her  mark  should 
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be  made  and  attested.  The  note  was  given  in  renewal  and 
extension  of  a  debt  dae  from  William  J.  to  Daniel,  on  which 
the  testatrix  was  not  liable.  The  words  of  promise  in  it  are, 
/  promise  to  pay,  and  do  not  indicate  that  it  was  intended  to 
be  signed  by  more  than  one  person,  though  it  would  doubt- 
less bind  all  who  signed  on  a  sufficient  consideration.  The 
expression  in  the  note,  of  a  promise  by  one  person  only,  is  a 
circumstance  having  some  tendency  to  corroborate  another 
fact  he  states,  that  the  note  was  given  and  accepted  by  Dan- 
iel as  his  debt  only,  without  any  purpose  that  it  should  be 
signed  by  any  other  person.  Afterwards,  Daniel  was  impor- 
tunate for  security,  and  he  signed  the  name  of  the  testatrix. 
If,  as  Daniel  states,  it  was  the  intention  at  first  that  surety 
should  be  given  on  the  note,  the  probability  is  that  it  would 
have  been  written  ive,  not  I,  promise  to  pay.  To  say  the  least 
of  it,  it  is  doubtful  and  uncertain  whether  the  name  of  the 
testatrix  was  signed  to  the  note  by  her  authority,  or  with  her 
knowledge.  When  the  burden  of  proving  a  fact  rests  upon 
a  party,  and  the  evidence  leaves  the  fact  in  a  state  of  doubt 
and  uncertainty,  it  can  not  be  regarded  as  established. — Bran- 
don V.  Cahaniss,  10  Ala.  155. 

The  decree  of  the  Court  of  Probate  is  reversed,  and  a  de- 
cree here  rendered,  dismissing  the  application,  at  the  cost  of 
the  appellee. 


JEx  parte  Marshall. 

Application  for  Mandamus  to  Probate  Judge,  on  refusal  of  Li- 
cense for  Retailing  Spirituous  Liquors. 

1.  License-tfur,  as  revenue  law,  or  police  regukUion. — A  revenue  law,  imposing 
a  license-tax  on  an  occupation  or  business  in  an  incorporated  city  or  town,  for 
the  benefit  of  the  county,  or  other  larger  territorial  district  in  which  it  is  situ- 
ated, is  violative  of  thiit  equality  of  tjixatiou  which  is  a  fundamental,  constitu- 
tional principle ;  but,  as  a  police  regulation,  the  price  of  such  license  may  be 
graduated  by  the  populousness  of  the  community  in  which  the  privilege  is  to 
be  exercised,  and  the  profitableness  of  the  business. 

2,  Retailing  spirituous  liquors  in  Mobile;  license  for  Ijeneftt  of  public  schaoh. 
The  provision  contained  in  the  4th  section  of  the  act  approved  .January  16, 
1854,  entitled  "An  act  to  regulate  the  system  ot  public  schools  in  the  county 
of  Mobile"  (Sess.  Acts  18.53-4,  pp.  190-94),  which  authorizes  and  requires  tbe 
probate  judge  of  the  county  to  collect  "for  the  use  of  the  Mobile  school  com- 
missioners," among  other  license  taxes,  "to  authorize  the  retailing  of  spiritu- 
ous liquors  in  the  city  ot  Mobile,  fifty  dollars," — is  a  police  regulation,  and  not 
a  revenue  law  ;  although  the  subsequent  act  of  February  14,  1854,  amending 
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said  law  (lb.  'Z35),  declares  that  "the  purpose  of  said  act,  in  aflixing  rates  of 
license,  was  not  to  authorize  any  of  the  enjploymeiits,"  etc.,  "but  to  impose 
an  additional  tax  thereon."     (Stone,  J.,  dinseutin;^.) 

Appeal  from  the  City  Court  of  Mobile. 

Heard  before  the  Hon.  O.  J.  Semmes. 

In  the  matter  of  the  application  of  Edward  S.  Marshall,  for 
a  writ  of  mandamus  to  Hon.  Peice  Williams,  Jr.,  probate 
judge  of  Mobile,  commanding  him  to  issue  to  the  petitioner 
"  a  State  and  county  license  to  retail  spirituous  or  vinous  li- 
quors," at  a  designated  place  within  the  limits  of  the  former 
city  of  Mobile,  during  the  year  1880.  The  petitioner  alleged 
that,  on  the  24th  January,  1880,  he  made  application  in  due 
form  to  said  probate  judge  for  a  retail  license  for  the  year 
1880,  stating  the  place  at  which  he  desired  to  carry  on  the 
business  ;  submitting  at  the  same  time  the  recommendation 
of  ten  householders  and  freeholders,  as  required  by  the 
statute,  and  the  necessary  affidavit,  and  tendering  $188.35,  as 
the  price  of  the  license ;  and  that  the  probate  judge  refused 
to  grant  him  a  license  as  prayed,  unless  he  would  pay  $50  in 
addition,  "which  said  probate  judge  claimed  the  right  to  col- 
lect for  common  school  purposes  of  Mobile  county,"  and 
which  the  petitioner  insisted  he  was  not  bound  to  pay. 
Judge  Williams  based  his  refusal  on  his  "  construction  of  the 
law,"  and  his  decision  was  approved  by  Judge  Semmes,  who 
refused  to  grant  a  mandamus.  The  petitioner  prayed  an  ap- 
peal from  his  decision,  and  here  assigns  it  as  error.  There  is 
no  statement  of  facts  in  the  record,  and  the  case  involves 
only  the  construction  and  validity  of  the  laws  cited  in  the 
opinion  of  the  court. 

E.  Inge  Smith,  for  the  petitioner. 

J.  Little  Smith,  contra. 

STONE,  J. — My  own  opinion  is,  that  a  rule  nisi  should  be 
awarded  in  this  case.  The  taxes  and  assessments,  author- 
ized by  the  act  "  To  regulate  the  system  of  public  schools  in 
the  county  of  Mobile,"  approved  January  16th,  1854,  al- 
though some  of  them  are  laid  on  occupations  usually  assessed 
by  licenses,  are,  nevertheless,  simply  taxes  for  revenue  pur- 
poses.— Pamph.  Acts  1853-4,  page  190 ;  lb.  2b5.  The  pur- 
pose of  each  act  was  to  aid  in  the  support  of  common  schools 
throughout  the  whole  of  Mobile  county,  the  benefits  of  which 
are  distributed  and  enjoyed  throughout  the  county.  Yet,  in 
the  4th  section,  subdivision  3,  of  the  act  first  named,  it  is  pro- 
vided, "  The  following  license-taxes  shall  also  be  collected  by 
the  judge  of  probate  of  Mobile  county,  for  the  use  of   said 
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Mobile  school  commissioners  :  *  *  to  authorize  the  retail- 
ing of  spirituous  liquors  in  the  city  of  Mobile,  fifty  dollars." 
This  is  a  clear  case  of  levying  a  tax  from  a  limited  area,  the 
city  of  Mobile,  to  be  used  and  disbursed  in  the  maintenance 
of  the  common  schools  over  a  much  larger  area,  the  county 
of  Mobile.  And,  speaking  of  the  levy  of  these  license-taxes, 
in  the  act  "To  amend  the  school  law  of  Mobile  county," 
approved  February  14th,  1854  (page  235),  the  legislature 
"  declared,  that  the  purpose  of  said  act,  in  aflSxing  rates  of 
license,  was  not  to  authorize  any  of  the  employments,  amuse- 
ments, games,  sports,  tables  or  alleys,  but  to  impose  an.  addi- 
tional tax  thereon."  These  extracts  show  clearly,  to  my 
mind,  that  the  purpose  of  this  levy  was  revenue — revenue 
for  the  support  of  the  common-school  system  of  Mobile 
county — and  not  a  police  regulation  of  the  traffic  in  spiritu- 
ous liquors.  We  have,  then,  the  case  of  a  tax  levied  on  one 
community,  for  the  benefit,  not  alone  of  that  community,  but 
for  the  common  benefit  of  that  and  a  much  larger  community, 
not  similarly  taxed.  It  will  not  be  denied  that  this  extra 
license-tax,  if  its  purpose  be  simply  revenue,  is  violative  of 
the  fundamental,  constitutional  principle  on  which  the  right 
of  taxation  rests. — Cooley  on  Taxation,  128-9  ;  Ih.  396  ;  Bur- 
roughs on  Taxation,  68  ;  lb.  392  ;  Durack's  appeal,  62  Penn.  St. 
491 ;  Washington  Avenue,  69  Penn.  St.  352  ;  Lin  Sing  v.  Wash- 
burn, 20  Cal.  534. 

My  brothers,  however,  are  of  a  dijfferent  opinion.  They 
think  the  statute  in  hand  is  a  police  regulation,  so  far  as  it 
provides  for  a  tax  on  licenses;  and  inasmuch  as  the  price  of 
a  license  may  be  graduated  by  the  populousness  of  the  com- 
munity' in  which  the  privilege  is  to  be  exercised,  and  by  the 
profitableness  of  the  employments,  amusements,  games,  <fec.,  it 
authorizes,  this  assessment  is  not  obnoxious  to  the  objection 
that  it  is  not  levied  equally  throughout  the  taxable  district. 
In  Holt  V.  School  Commissioners,  2c)  Ala.  451,  the  question 
arose  under  that  clause  of  the  act  of  January  16th,  1854, 
which  levied  an  additional  tax  on  licenses  to  retail  spirituous 
liquors  in  the  city  of  Mobile.  It  was  urged  in  that  case,  that 
the  act  of  1854,  for  violating  which  Holt  was  sued  by  the 
school  commissioners,  was  repealed  by  the  later  statute  of 
1856.  This  court  affirmed  the  judgment  in  favor  of  the 
plaintiffs.  That  case  was  argued  by  two  eminent  counsel, 
who,  for  many  years,  have  held  high  rank  among  the  distin- 
guished lawyers  and  jurists  of  this  State.  If  the  extra  tax 
on  retailers,  which  we  have  been  considering,  is  unconstitu- 
tional now,  it  was  then.  If  it  had  been  then  shown  to  be 
unconstitutional,  that  would  have  secured  a  reversal,  and  a 
failure  of  the  suit.     Those  able  lawyers  did  not  make  the 
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point,  Dor  was  it  considered  by  this  court.     This,  together 
with  acquiescence  in  the  statute  for  a  quarter  of  a  century, 
gives  strength  to  the  views  of  my  brothers. 

The  present  case  has  been  well  and  ably  arguecl,  and  has 
been  the  subject  of  full  and  free  discussion.  1  have  no  wish 
to  elaborate  my  views,  or  to  attempt  to  weaken  the  force  of 
the  argument  in  support  of  the  validity  of  the  tax. 

The  writ  of  mandamus  is  denied. 


Board  of  Revenue  of  Montgomery 
County  V.  Montgomery  Gas-Light 
Company. 

Certiorari  to   County  Board  of  Revenue,  in  matter  of  Taxes 
Assessed  against  Private  Corporation. 

1.  Tax  laws  construed,  as  to  double  taxation. — In  view  ot  the  legislative  pol- 
icy disclosed  by  the  stfttutes  of  this  State,  not  to  subject  the  same  property  to 
double  taxation,  the  courts  will  not  so  construe  a  statute  as  to  impose  a  double 
tax,  unless  such  construction  is  required  by  the  express  words  of  the  statute, 
or  by  necessary  implication  ;  but,  where  a  mass  of  property,  subject  to  taxa- 
tion, is  covered  by  a  general  clause  iu  the  statute,  while  it  falls  partly  within 
and  partly  without  the  terms  of  a  special  clause,  eflect  will  be  given  to  each 
clause,  by  holding  the  general  clause  applicable  only  to  that  portion  which 
does  not  fall  within  the  special  clause;  thus  avoiding  a  double  tax  as  to  any 
part  of  the  property,  and  yet  not  allowing  any  to  entirely  escape  taxation. 

2.  Tax  on  incomes,  salaries,  etc.  — For  the  general  purposes  of  assessment, 
the  tax  year  begins  on  the  tirst  day  of  January  in  each  year,  and  the  owner 
of  property,  real  or  personal,  must  return  for  assessment  what  he  owns  on  that 
day;  but  the  tax  on  salaries,  income,  gains,  etc.,  is  required  to  be  given  in, 
assessed  and  paid,  the  year  after  they  accrue;  thus  apparently,  though  not 
actually,  paying  double  taxes  on  the  same  property  in  one  aud  the  same  year. 

3.  Dividends  in  priiate  corporation;  against  ichom  assessed. — Dividends  on 
the  stock  of  a  private  corporation,  or  joint  stock  company  regularly  incorpor- 
ated, when  earned,  declared,  and  paid  out  to  stockholders,  during  the  current 
year,  become  the  income  and  gains  of  the  respt-ctive  stockholders  to  whom 
they  are  so  paid,  and  are  liable  to  assessment  against  them  the  next  year;  and 
being  thus  liable,  they  should  not  be  assessed  also  against  the  corporation: 
dividends  declared,  or  earned,  but  not  divided,  are,  by  the  express  words  ot 
the  statute  ^Code,  §  369,  subdivisiun  6),  to  be  assessed  against  the  corpora- 
tion . 

4.  Same. — Under  the  revenue  law  of  Marcli  19.  1875,  gas-companies  and 
other  corporations  named  are  required  to  return  for  assessment,  each  year, 
their  gajns  and  incomes  during  the  preceding  year ;  that  is,  gross  receipts 
during  the  year,  after  deducting  the  expenses  of  carrying  on  the  business. 

Appeal  from  the  Citj'  Court  of  Montgomery. 
Tried  before  the  Hon.  John  A.  Minnis. 


270  SUPEEME  COUKT  [Dec.  Term, 

[Board  of  Revenue  v.  Gas  Light  Co,  ] 

The  record  in  this  case  shows  that,  on  the  16th  March,  1878, 
the  Montgomery  Gas-Light  Company,  a  corporation  organ- 
ized and  doing  business  in  the  city  of  Montgomery,  under 
the  provisions  of  a  charter,  or  act  of  the  General  Assembly, 
approved  February  15,  18.34,  filed  its  petition,  addressed  to 
the  presiding  judge  of  said  court,  asking  a  writ  of  certiorari, 
to  remove  into  said  court,  for  revision,  certain  proceedings 
then  lately  had  by  aud  before  the  Board  of  Revenue  of  said 
county,  in  the  matter  of  the  assessment  of  taxes  against  the 
petitioners  for  "  escaped  taxes"  during  the  years  1867, 1868, 
1869,  1871,  1875,  and  1876.  The  proceedings  had  before  the 
Boa^d  of  Revenue  were  shown  by  a  bill  of  exceptions, 
reserved  by  the  petitioner,  and  signed  by  the  presiding  officer 
of  the  board,  which  was  made  an  exhibit  to  the  petition,  and 
which  thus  states  the  facts. 

"  In  the  matter  of  the  petition  and  application  of  the  Mont- 
gomery Gas-Light  Company  to  vacate  and  set  aside  certain 
assessments  for  '  escaped  taxes,'  made  by  Geo.  W.  Sewell, 
late  tax-assessor  of  said  county :  Be  it  remembered,  that 
when  this  matter  came  on  to  be  heard,  the  lists  of  assess- 
ments made  by  said  Sewell,  as  tax-assessor,  were  produced, 
and  were  before  the  Board  of  Revenue  ;  and  are  hereunto 
annexed  as  a  part  of  this  bill  of  exceptions,  marked  'Exhibit 
A.'  These  assessments  were,  from  said  lists,  entered  on  the 
book  of  assessments  for  the  year  1877 ;  and  correct  copies  of 
said  entries,  marked  'Exhibit  B,'  are  also  hereunto  annexed 
as  a  part  of  this  bill  of  exceptions.  Thereupon,  the  said 
Montgomery  Gas-Light  Company  moved  to  set  aside  and 
vacate  each  of  said  assessments,  on  the  following  grounds  : 
1st,  that  it  does  not  appear  from  said  lists,  or  any  of  them, 
nor  from  said  entries,  that  said  Sewell  had  any  power,  author- 
ity, or  jurisdiction,  to  make  said  assessments ;  2d,  that  said 
assessments  are  not  signed,  certified,  or  authenticated,  by 
any  officer  who  had  power  or  authority  to  make  said  assess- 
ments, as  required  by  the  statute  :  3d,  that  each  of  said 
assessments  is  void  upon  its  face.  There  are  no  other  entries 
in  said  book,  relating  to  said  assessments,  or  any  of  them, 
except  those  shown  by  said  exhibit.  The  Board  of  Revenue 
overruled  said  motion,  and  refused  to  vacate  said  assess- 
ments, or  any  of  them  ;  to  which  action  and  decision  the  said 
Montgomery  Gas-Light  Company  excepted. 

"The  company  then  moved  the  board  to  vacate  aud  set 
aside  each  of  said  assessments,  on  the  ground  that  each  of 
them  was  made  without  any  notice  thereof  previously  given 
to  said  company,  or  any  of  its  officers  or  agents;  and  on  the 
further  ground,  that  each  of  said  assessments  was  made  with- 
out any  previous  demand  upon  said  company,  or  any  of  its 
Vol.  lxit. 
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officers  or  agents.  On  this  motion,  it  was  admitted  that,  in 
each  of  said  years,  and  in  the  first  part  of  the  year,  before 
beginning  his  regular  assessments  for  such  tax  year,  the 
assessor  gave  notice  of  his  sittings,  by  publication  and  post- 
ing at  public  places,  as  required  by  law  ;  and  that  in  each  of 
said  years,  whilst  he  was  holding  his  regular  sittings  as  thus 
published,  and  engaged  in  making  his  regular  assessments, 
the  said  company  listed  and  assessed  for  taxation  all  its  tax- 
able property  in  and  for  each  of  said  years,  and  paid  the  taxes 
thereon,  but  was  not  assessed  in  any  year  on  'Annual  gains^ 
profits,  or  income.'  The  company  offered  to  prove,  in  sup- 
port of  its  motion,  that  no  notice  whatever  was  given  to  said 
company,  or  to  any  of  its  officers  or  agents,  that  any  of  said 
assessments  would  or  were  about  to  be  made,  or  that  said 
assessor  had  discovered  any  property  of  said  company  which 
it  was  claimed  or  alleged  had  escaped  taxation  in  any  of  said 
years ;  and  that  each  of  said  assessments  was  made  without 
any  notice  thereof  given,  or  any  demands  made  upon  said 
company,  or  any  of  its  officers  or  agents,  other  than  the 
notice  before  the  regular  assessments  were  commenced,  as 
hereinbefore  stated,  was  admitted.  The  board  refused  to 
permit  the  company  to  make  said  proof,  or  introduce  said 
evidence,  and  decided  that  no  further  notice  was  necessary  ; 
to  which  rulings  and  decisions,  and  each  one  thereof,  the  said 
company  excepted.  The  board  thereupon  overruled  said 
motion,  and  the  company  excepted.  The  board  thereupon 
decided  that  said  assessments  were  'prima  facie  correct,  and 
that  the  burden  of  proof  was  on  the  said  company  to  show 
that  they  were  erroneous ;  to  which  ruling  and  decision,  also, 
the  company  excepted. 

"  The  company  then  proved  that,  during  each  of  the  years 
1867,  1868,  1869,  1871,  1875,  and  1876,  the  company  listed 
for  taxation  its  real  and  personal  property,  the  same  being 
the  property  in  which  its  entire  capital  stock  was  invested, 
and  was  assessed  for  taxation,  and  paid  taxes  thereon  ;  that 
its  entire  earnings  and  profits,  which  were  derived  from  no 
other  sources  than  tlie  receipts  from  its  gas-works,  were  as 
follows  :  during  the  year  1866,  $12,000  ;  during  the  year  1867, 
$13,200  ;  during  the  year  1868,  $7,200;  during  the  year  1870, 
$9,500 ;  during  the  year  1874,  $15,000 ;  and  during  the  year 
1875,  $6,998  ;  also,  that  in  July,  1866,  one-half  of  said  earn- 
ings and  profits  for  the  year  1866  were  divided  and  paid  to 
the  stockholders,  as  dividends  for  the  preceding  six  months 
of  said  year,  and  the  balance  of  said  earnings  and  profits 
was  divided  and  paid  to  them,  as  dividends,  before  the  day 
fixed  by  law  on  which  the  assessor  was  to  commence  the 
assessments  for  the  year  1867 ;  and  that  one  half  of  the  said 
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earnings  and  profits  made  in  each  of  the  years  1867,  18 08, 
1870,  1871,  and  1875,  was  divided  and  paid  to  the  stockhold- 
ers, in  July  of  the  year  in  which  the  same  was  made,  as  divi- 
dends, and  the  balance  was  divided  and  paid  to  them,  as  divi- 
dends, before  the  day  fixed  by  law  on  which  the  assessor  was 
to  commence  making  assessments  for  the  next  succeeding 
year — that  is,  the  division  and  payment  of  said  earnings  and 
profits,  in  each  of  said  years,  was  made  as  above  stated  in 
reference  to  the  earnings  and  profits  of  the  year  1866,  the 
number  of  the  year  only  being  changed.  The  company 
proved,  also,  the  amount  of  taxes.  State,  county,  and  muni- 
cipal, which  it  had  paid  in  each  of  said  years,  and  that  it  was 
a  corporation  chartered  by  the  State  of  Alabama. 

"  This  was  all  the  evidence  in  the  case.  Upon  this  evi- 
dence, the  Board  of  Hevenue  refused  to  set  aside  and  vacate 
any  of  said  assessments  made  by  said  assessor  for  the  years 
1867,  ]  868,  1869,  1871,  1875,  and  1876,  on  '  annual  gains, 
profits  or  income,  for  the  preceding  year;'  to  which  action 
and  refusal,  in  reference  to  each  of  said  assessments,  the 
Montgomery  Gas-Light  Company  excepted.  The  board  fur- 
ther determined  and  ordered  to  correct  each  of  said  assess- 
ments, so  as  to  make  the  amount  assessed  for  each  year  on 
'annual  gains,  profits,  or  income  for  the  preceding  year,'  the 
same  as  the  entire  amount  of  said  earnings  and  profits  for 
such  preceding  year,  less  the  amount  paid  in  for  taxes,  State, 
county,  and  municipal ;  and  that  said  assessments  were  valid 
for  said  amounts  respectively,  as  thus  corrected ;  and  that 
said  company  was  liable  for  the  taxes  thereon,  for  each  oi 
said  six  years,  as  for  property  which  had  escaped  taxation  in 
each  of  those  years.  To  each  of  said  rulings,  decisions,  and 
orders,  as  to  each  of  said  years,  severally  and  separately,  said 
company  duly  excepted.  The  said  board  further  determined 
and  ordered  that  said  company  was  liable  to  taxation,  in  each 
of  said  years,  on  its  annual  gains,  profits,  or  income  for  the 
preceding  year,  notwithstanding  its  said  earnings  and  profits 
had  been  divided  and  paid  to  the  stockholders,  as  dividends, 
as  hereinbefore  stated ;  to  which  decision  and  order,  also, 
said  company  excepted.  No  assessment  was  made  by  said 
Sewell,  as  such  assessor,  for  any  of  said  years,  on  dividends 
declared  or  earned  and  not  divided." 

The  record  does  not  show  how  the  case  was  submitted  to 
the  City  Court — whether  on  errors  assigned,  or  on  this  bill 
of  exceptions  as  an  agreed  case.  The  judgment  only  of  the 
court  is  set  out,  as  follows :  "  Came  the  parties,  by  their 
attorneys ;  and  this  case  having  been  argued,  and  heard  by 
the  court,  it  is  considered,  that  the  orders  of  said  Board  of 
Revenue — that  said  Montgomery  Gas-Light  Company  is  lia- 

Vot,.  liXiv. 
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ble  for  escaped  taxes  on  annual  gains,  proiSts  and  income,' as 
assessed  in  1867  for  the  preceding  year,  in  1868  for  the  pre- 
ceding year,  in  1869  for  the  preceding  year,  in  1871  for  the 
preceding  year,  in  1875  for  the  preceding  year,  and  in  1876 
for  the  preceding  year,  making  the  total  sum  of  $48,837 — are 
reversed,  and  held  for  naught;  and  that  the  said  assessments, 
made  on  the  28th  day  of  August,  1877,  by  Geo.  W.  Sewell,  as 
tax-assessor,  against  said  company,  on  annual  gains,  profits 
and  income,  in  each  of  said  years,  for  the  preceding  year,  be 
quashed,  and  held  for  naught ;  and  that  the  petitioner  recov- 
er the  costs  in  this  behalf  expended.  And  to  this  ruling  of 
the  court  the  defendant  excepts,  and  prays  an  appeal  to  the 
Supreme  Court." 

The  judgment  of  the  City  Court  is  now  assigned  as  error. 

Jno.  W.  a.  Sanford,  for  the  appellant. 

Clopton,  Herbert  &  Chambers,  contra. 

STONE,  J. — It  has  long  been  the  policy  of  this  State  to 
equalize  the  burdens  of  taxation  between  individuals,  and 
between  natural  and  artifical  persons,  as  nearly  as  was  practi- 
cable. To  this  end,  the  constitution  of  1868,  art.  9,  sec.  1,  or- 
dained, that  "  all  taxes  levied  on  property  in  this  State  shall 
be  assessed  in  exact  proportion  to  the  value  of  such  proper- 
ty." Art.  13,  sec.  4 :  "  The  property  of  corporations  now 
existing,  or  hereafter  created,  shall  forever  be  subject  to  taxa- 
tion, the  same  as  property  of  individuals,  except  corporations 
for  educational  and  charitable  purposes."  The  constitution 
of  1875  contains  clauses  substantially  the  same,  except  that 
its  provisions  are  expressly  confined  to  private  corporations. 
Art.  11,  sections  1  and  6.  The  purpose  of  these  clauses  was 
discussed  and  declared  in  3Iayor  of  Mobile  v.  Stonewall  Ins. 
Co.,  53  Ala.  570. 

Our  legislation  has  also  disclosed  a  policy  not  to  impose 
duplicate  taxation  on  one  and  the  same  species  of  property. 
We  should  adopt  such  rule  of  interpretation  as  will  not  sub- 
ject the  same  property  to  be  twice  taxed,  unless  it  is  required 
by  the  express  words  of  the  statute,  or  by  necessary  implica- 
tion. "  It  is,"  says  Judge  Cooley,  "a  fundamental  maxim  in 
taxation,  that  the  same  property  shall  not  be  subject  to  a 
double  tax,  payable  by  the  same  party,  either  directly  or 
indirectly  ;  and  when  it  is  once  decided  that  any  kind  or  class 
of  property  is  liable  to  be  taxed  under  one  provision  of  the 
statutes,  it  has  been  held  to  follow,  as  a  legal  conclusion,  that 
the  legislature  could  not  have  intended  the  same  property 
should  be  subject  to  another  tax,  though  there  may  be  gen- 

(18) 
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eral  words  in  the  law  which  would  seem  to  imply  that  it  may 
be  taxed  a  second  time." — Cooley  on  Taxation,  165.  This 
principle,  however,  applies  only  to  cases  which  fall  within  its 
terms.  If  the  proposed  subject  oi  taxation  is  not  taxed,  or 
subject  to  be  taxed,  under  some  express  provision  of  the  law, 
then,  if  it  fall  within  any  general  clause  of  the  revenue  law, 
it  will  be  subject  to  assessment  under  that  general  clause, 
and  if  a  mass  of  property,  covered  by  a  general  clause,  fall 
partly  within,  and  partly  without  the  terms  of  a  special  clause, 
then  we  would  hold  that,  to  the  extent  such  mass  was  not 
embraced  in  the  special  clause,  it  should  be  assessed  under 
the  general  clause.  This  construction  is  necessary  to  prevent 
a  double  taxation  on  the  one  hand,  and  an  escape  of  taxation 
on  the  other.  It  is  part  and  parcel  of  the  policy  of  adjusting 
the  burdens  of  taxation  upon  all,  as  equally  as  may  be. 

Corporations,  it  is  true,  are  artificial  beings — existing  enti- 
ties— distinct  and  separate  from  the  various  shareholders, 
who  practically  own  and  represent  their  monetary  interests. 
They  are  distinct  existences,  and  when  we  speak  of  the  one, 
we  are  not  understood  as  meaning  the  other.  The  one  is 
the  aggregate  whole,  the  other  the  constituent  parts  or  mem- 
bership, so  far  as  pecuniary  values  are  implied.  The  profit 
or  loss  of  the  one  is,  ex  necessitate,  the  profit  or  loss  of  the 
other.  The  difi'erence,  in  interest,  between  a  monetary,  man- 
ufacturing, or  trading  corporation  aggregate,  and  the  share- 
holders who  own  it,  is  the  difference  between  a  private  part- 
nership, or  unchartered  association  of  persons,  and  the  sev- 
eral members  composing  the  partnership  or  association. 
The  membership  of  each  feels  and  suffers  alike  the  burdens 
and  losses  which  fall  on  the  collective  whole.  The  acquisi- 
tions and  gains  of  the  one  organization  enure  to  its  member- 
ship, precisely  as  do  the  acquisitions  and  gains  of  the  other. 
The  profits  of  a  corporation  are  the  profits  of  its  sharehold- 
ers ;  the  gains  of  a  partnership  are  the  gains  of  its  members. 
Hence,  when  a  tax  is  levied  on  the  aggregate  property  or 
income  of  such  corporation,  or  association  of  persons,  it  is, 
in  effect,  levied  on  the  property  or  income  of  each  member 
who  composes  it.     The  whole  includes  the  several  parts. 

Commending  with  February  22d,  1866,  several  revenue  sys- 
tems have  been  enacted  in  this  State.  The  one  approved  on 
that  day  begins  on  page  3,  Pamph.  Acts  1865-6.  Pamphlet 
Acts  1866-7,  p.  259,  is  the  act  approved  February  19,  1867. 
Pamph,  Acts  1868,  p.  297,  is  the  act  approved  December  31, 
1868.  Pamph.  Acts  1874-5,  page  3,  is  the  act  approved 
March  19, 1875.  This  act  contains  a  general  repealing  clause 
of  all  previous,  general  revenue  laws  in  conflict  with  it. 
Pamph.  Acts  1875-6,  p.  43,  contains  the  act  approved  March 
Vol.  uoy. 
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6,  1876.  There  is  a  clause  levyiDg  a  tax  "  on  the  capital 
stock  actually  paid  in  of  all  incorporated  companies  created 
under  any  law  of  this  State,  except  railroads,"  &c.,  in  the  first 
three  of  the  above-named  statutes.  The  language  is  slightly 
varied  in  the  last  two,  but  not  so  as  to  aflfect  this  case. 

In  the  acts  of  February  22d,  1866,  section  2,  and  of  Feb- 
ruary 19th,  1867,  section  2,  a  tax  is  imposed  "  on  all  divi- 
dends declared,  or  earned  and  not  divided,  by  any  incorpor- 
ated companies  created  under  the  laws  of  this  State,  except 
railroads."  In  the  act  approved  31st  December,  1868,  is  the 
same  clause,  with  the  words  "  except  railroads,"  omitted. 
See  section  12.  In  the  acts  approved  March  19,  1875,  sec- 
tion 10,  and  March  6, 1876,  chapter  3,  section  5,  is  the  follow- 
ing clause  :  "  On  all  dividends  declared  or  earned,  and  not 
divided,  by  incorporated  companies  doing  business  in  this 
State,  and  not  otherwise  herein  assessed,  and  declaring  the 
same,  a  tax,"  &c. 

Each  of  the  revenue  laws  named  has  a  clause,  levying  a 
tax  on  "  All  other  property,  real  and  personal,  not  otherwise 
specified  herein,  or  exempt  by  law  from  taxation." 

In  the  act  approved  February  19,  1867,  a  tax  is  levied 
"  upon  the  annual  gains,  profits  or  incomes,  of  every  person 
residing  within  the  State,  from  whatever  sources  derived,  and 
upon  salaries  and  fees  of  public  officers,  and  upon  the  sala- 
ries of  all  other  persons,  upon  the  excess  of  such  gains,"  &c. 
Section  3.  A  similar  clause  is  found  in  the  act  approved 
December  31,  1868,  section  13.  In  the  act  approved  March 
19,  1875,  section  11,  is  the  following  clause:  "That  there 
shall  be  assessed  and  collected  upon  all  salaries  and  fees  of 
public  officers,  and  upon  the  salaries  of  all  other  persons,  over 
five  hundred  dollars,  at  the  rate,"  &c.  In  the  act  approved 
March  6,  1876,  section  4,  a  tax  is  levied  "  Upon  all  salaries, 
gains,  incomes  and  profits  for  the  preceding  vear." — Code  of 
1876,  §  362. 

For  general  purposes  of  assessment,  the  tax  year  begins 
with  January  1st,  and  ends  with  December  31st.  Property, 
real  or  personal,  owned  on  the  first  day  of  January,  is  required 
to  be  given  in  by  the  owner  for  assessment  and  taxation  that 
year.  It  is  assessed  to  the  then  owner.  The  rule  as  to  sala- 
ries, gains,  incomes,  is  different.  The  tax  on  these  is  given 
in,  assessed  and  paid,  the  year  after  they  accrue.  This,  for 
the  obvious  reason  that  they  can  not  be  known  till  then. 

From  this  resume  of  our  statutes,  it  is  manifest  that,  since 
February  19,  1867,  it  has  been  the  policy  of  our  legislature 
to  assess  and  collect  taxes  on  property  owned  by  the  tax- 
payer on  the  first  day  of  January,  and  on  his  salary,  gains 
and  income,  received  by  him  during  the  preceding  year.     In 
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this  way,  it  may,  and  does  often  happen,  that  taxes  apparently 
doable  are  paid  in  one  year,  and  rightfully  paid,  on  the  same 
property  :  once,  for  the  year  preceding  the  assessment,  as  a 
gain  or  profit ;  and  a  second  time,  as  being  the  owner  of  it 
on  the  first  day  of  the  year  in  which  it  is  assessed.  If,  in 
the  meantime,  it  has  been  changed  or  converted  into  some 
other  subject  of  taxation,  of  which  he  is  the  owner  on  the 
first  of  January,  it  will  be  subject  to  assessment  in  its  changed 
form.     This  is  not  double  taxation. 

When  the  gas-light  company  earned,  declared  and  paid  out 
dividends  during  the  current  year,  such  dividends  became 
income  and  gains  of  the  shareholder,  to  whom  they  were  paid, 
and  he  became  liable  to  have  them  assessed  against  him  at 
the  next  assessment,  as  gains  and  income  accruing  to  him 
during  the  preceding  year.  They  should  not  have  been  as- 
sessed both  against  him  and  the  corporation,  as  gains  or 
income.  This  would  be  double  taxation.  As  well  tax  a  part- 
nership, and  the  several  members  composing  it,  for  a  profit 
realized  and  divided  during  the  year.  There  is  but  one  profit, 
and  should  be  but  one  taxation.  If  the  dividends  declared, 
divided  and  paid  during  the  year,  were  assessed  against  the 
shareholders  as  gains,  and  the  assessment  paid,  then  this 
part  of  the  tax  should  not  be  again  assessed,  or  collected 
from  any  one.  If  not  previously  assessed  and  collected,  then 
the  July  dividends  of  the  years  1867,  1868,  1869  and  1871,  if 
declared  and  paid  out  during  the  several  years,  should  be 
assessed  as  gains  to  the  several  shareholders.  Such,  we 
think,  were  the  policy  and  purpose  of  the  statutes  then  in 
force.  In  this  we  but  apply  the  analogy  of  partnerships. 
Profits,  divided  during  the  year,  are  the  gains  of  the  several 
members.  If  they  remain  undivided  at  the  close  of  the  year, 
they  are  gains  of  the  partnership.  This  mode  of  assessment 
of  the  undivided  gains  was  necessary,  as  the  law  then  stood, 
to  secure  the  payment  of  the  revenue  from  this  subject  of  tax- 
ation, during  the  year  next  succeeding  the  one  in  which  the 
gains  accrued ;  the  year  the  statute  required  it  to  be  paid. 

It  results  from  what  we  have  said,  that  gains  of  the  gas- 
company,  on  hand  on  the  first  day  of  January,  whether 
declared  in  dividends  or  not,  were  subject  to  taxation  against 
the  corporation  as  gains  of  the  preceding  year,  and  also  as 
"  dividends  declared  or  earned,  but  not  divided/'— Code  of 
1876,  section  369,  subdivision  6.  The  one,  as  a  profit  real- 
ized during  the  preceding  year;  the  other,  as  taxable  property 
owned  on  the  first  day  of  the  current  year.  But  this  rule  of 
assessment  ceased  with  the  adoption  of  the  revenue  law  of 
March  19,  1875. — See  section  10,  subdivision  5.  See,  also, 
act  of  March  6,  1876,  chapter  3,  section  5,  subdivision  5 ; 
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Code  of  1876,  section  369,  subdivision  5.  After  that  time* 
the  duty  devolved  on  the  gas-Hght  company  to  give  in  this 
income  tax.  This  embraces  the  gains  and  income  during  the 
years  1875  and  1876,  to  be  taxed  during  the  years  1876  and 
1877.  During  those  years,  the  corporation  should  have  been 
assef!sed  and  taxed  on  the  gross  receipts  during  the  (preced- 
ing) year,  after  deducting  the  expenses  of  carrying  on  the 
business.  This,  as  a  tax  on  gains  and  incomes.  It  leaves  in  full 
force  subdivision  6  of  the  same  section,  369,  as  a  taxation  of 
money  on  hand  at  the  beginning  of  the  current  tax  year. 

It  has  been  argued  before  us  that  the  word  '  person,'  found 
in  section  3  of  the  act  approved  February  19,  1867,  and  in 
the  later  statutes,  does  not  include  corporations.  If  this  be 
true,  then  natural  persons  are  taxed  "  upon  their  annual 
gains,  profits  or  incomes,"  and  corporations,  or  artificial  per- 
sons, are  not.  This  would  violate  section  6,  article  11  of  the 
constitution  of  1875,  which  ordains  that  "  The  property  of 
private  corporations,  associations  and  individuals  of  this  State, 
shall  forever  be  taxed  at  the  same  rate."  See,  also,  article  13, 
section  4,  constitution  of  1868.  This  construction  is  too  nar- 
row. It  is  our  duty  to  adopt  any  reasonable  construction  of 
language,  rather  than  pronounce  a  legislative  act  unconstitu- 
tional.— See,  also.  Code  of  1876,  section  357,  subdivision  5. 

In  the  single  matter  of  approving  the  tax  assessed  for  the 
years  1867,  1868,  1869  and  1871,  on  gains  which  had  been 
declared  and  paid  out  as  dividends  before  the  close  of  the 
respective  preceding  years,  the  Board  of  Revenue  of  Mont- 
gomery county  fell  initd  an  error.  It  results,  that  the  judg- 
ment of  the  City  Court  is  reversed,  and  the  cause  remanded, 
that  the  proper  judgment  may  be  there  rendered.  If  deemed 
necessary,  or  more  convenient,  that  court  may  remit  the  mat- 
ter to  the  Board  of  Revenue,  with  instructions  to  correct  the 
assessment  as  above  pointed  out. 


Barksdale  v,  Garrett. 

BUI  in  Equity  by  Widow,  for  Assignment  of  Dower. 

1.  Dower  ;  sPitutory  bar. — The  statntory  bar  to  a  proceeding  by  the  widow 
for  an  assignment  or  allotment  of  dower  is  three  years  (Code,  §  2251);  but 
this  statnte  only  applies  where  the  lands  were  aliened  by  the  husband  in  his 
life-time. 

2.  Same;  gtaleness  of  demand. — Although  there  is  no  statutory  bar  to  the 
widow's  right  qf  dower  in  lands  which  were  not  aliened  by  the  husband,  but 
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were  sold  by  his  administrator  under  an  order  of  the  Probate  Court;  yet,  a 
court  of  equity,  acting  on  its  own  principles,  will  consider  the  deimmd  as 
«tale,  and  will  refuse  relief,  when  more  than  twenty  years  have  elapsed  since 
the  death  of  the  husband,  and  there  has  been  no  recognition  of  the  widow's 
right  by  the  purchaser  at  the  administrator's  sale,  or  the  persons  holding 
ander  him. 

Appeal  from  the  Chancery  Court  of  Lowndes. 

Heard  before  the  Hon.  H.  Austill. 

The  original  bill  in  this  case  was  filed  on  the  18th  Febru- 
ary, 1879,  by  Mrs.  Jane  Barksdale,  against  James  M.  Garrett, 
William  M.  Garrett,  and  M.  L.  Garrett ;  and  sought  an  allot- 
ment of  dower  in  certain  lands,  which  were  in  the  posses- 
sion of  the  defendants,  and  which  had  belonged  to  Joel  Burt, 
who  died  on  the  28th  November,  1858,  and  who  was  the  com- 
plainant's husband  at  the  time  of  his  death.  The  bill  alleged 
the  complainant's  marriage  with  Burt,  his  seizin  of  the  lands 
during  coverture,  and  his  death  at  the  time  above  stated ; 
also,  that  the  lands  were  sold  on  the  9th  November,  18H8,  un- 
der an  order  of  tl^je  Probate  Court,  by  John  A.  Tyson,  the  ad- 
ministrator of  said  Burt,  and  were  bought  at  the  sale  by  E. 
M.  Williamson,  at  whose  instance  they  were  conveyed  by  the 
administrator,  under  an  order  of  the  Probate  Court,  in  March, 
1873,to  the  Garretts,  who  took  possession,  and  were  still  in  pos- 
session when  the  bill  was  filed.  The  chancellor  sustained  a 
demurrer  to  the  bill,  on  the  ground  that  the  demand  was  stale, 
but  granted  leave  to  amend  ;  and  an  amended  bill  was  then 
filed,  containing  the  following  additional  averments:  "After 
the  death  of  said  Joel  Burt,  oratrix  intermarried  with  one  W. 
J.  Barksdale,  about  the  latter  part  of  1864,  and  resided  with 
him  from  about  the  year  1866  until  after  his  death,  which  oc- 
curred about  one  year  and  a  half  before  the  filing  of  the 
original  bill  in  this  cause,  in  the  State  of  Arkansas":  "The 
estate  of  said  Burt  was  administered  by  various  persons,  up 
to  about  1866;  and  no  one  of  the  administrators,  previous  to 
the  appointment  of  said  Tyson,  which  occurred  about  1866, 
remained  long  as  such  administrators;  but  a  large  portion  of 
the  time,  previous  to  1806,  after  the  death  of  said  Burt,  was 
taken  up  in  contests  as  to  the  right  to  administer  on  said 
estate":  "In  February,  1865,  oratrix  filed  in  said  Probate 
Court  her  application  for  dower  in  the  lands  of  said  Burt's 
estate,  in  due  and  proper  form,  verified  as  by  law  required  ; 
and  said  court  took  jurisdiction  of  said  application,  and  made 
orders,  and  fixed  a  day  for  the  hearing  ;  but,  soon  after  filing 
said  application,  the  Federal  forces  took  possession  of  said 
county,  and  interrupted  all  civil  proceedings"  :  "C.  W.  Cot- 
tingham,  who  was  the  administrator  of  said  estate  when  said 
application  was  filed,  soon  thereafter  resigned,  and  saidTy- 
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son  was  appointed  his  successor;  aud  said  Probate  Court, 
for  some  reason  unknown  to  your  oratrix,  failed  to  have  said 
dower  assigned,  though  said  Tyson  continued  to  administer 
said  estate  until  about  December,  1878":  "During  the  time 
of  her  residence  in  Arkansas,  as  above  stated,  complainant 
wrote  to  various  attorneys  in  said  county  of  Lowndes,  to  have 
her  interest  in  said  estate  protected ;  but  could  never  have 
any  steps  taken  in  said  matter,  until  after  the  death  of  her 
second  husband,  and  her  return  to  said  county,  which  was 
about  the  first  of  1878."  The  chancellor  again  sustained  a 
demurrer  to  the  bill,  on  the  ground  of  staleness,  and  dis- 
missed it ;  and  his  decree  is  now  assigned  as  error. 

Cook  &  Enochs,  and  W.  R.  Hcughton,  for  appellant. 
Lapse  of  time,  or  staleness,  is  a  bar  to  relief  in  equity,  only 
"when  there  has  been  gross  laches  in  prosecuting  rights,  or 
long  and  unreasonable  acquiescence  in  the  assertion  of  ad- 
verse rights." — 2  Story's  Equity,  §  1520.  In  this  case,  neither 
of  these  things  is  shown.  The  lands  were  not  conveyed  to 
the  defendants,  under  the  order  of  the  Probate  Court,  until 
March,  1873;  and  until  that  time,  the  title  to  the  lands  was 
in  the  estate,  and  the  holding  of  the  administrator  was  not 
adrerse  to  the  claim  and  right  of  the  widow. — Ridgeway  v. 
McAlpine,  31  Ala.  458.  It  was  not  her  duty  to  institute  pro- 
ceedings to  obtain  an  allotment  of  dower,  but  the  duty  of 
those  interested  in  the  fee,  or  of  the  administrator. — Shelton 
V.  Carroll,  16  Ala.  145.  Yet  the  complainant  did  make  an 
application  to  the  court,  in  due  time,  and  the  court  took  juris- 
diction of  it ;  and  the  failure  of  the  court  to  proceed  with 
the  matter,  cannot  be  attributed  to  her  as  negligence.  No 
presumption  of  settlement  or  relinquishment  of  the  right  can 
arise,  until  the  lapse  of  twenty  years  without  any  claim  or  as- 
sertion of  the  right ;  and  this  is  the  doctrine  of  the  cases  cited 
for  the  appellees.  Here,  there  was  an  assertion  of  the  right 
within  that  time,  and  the  complainant's  long-continued  non- 
residence  is  suflficient  to  absolve  her  from  any  charge  of  laches 
in  not  conducting  it  to  a  successful  termination. 

Clopton,  Hekbert  &  Chambers,  contra,  cited  2  Scribner 
on  Dower,  531 ;  Ralls  v.  Hughes,  1  Dana,  407 ;  Robinson  v. 
Millar,  2  B.  Monroe,  287;  2"  Story's  Equity,  §1520;  McAr- 
thur  V.  Carrie,  32  Ala.  93 ;  Harrison  v.  Hejlin,  54  Ala.  552 ; 
Ridgeivay  v.  McAlpine,  31  Ala.  464 ;  Oioen  v.  Slatter,  32  Ala. 
521 ;  Benagh  v.  Turrentine,  60  Ala.  557;  Kennedy  v.  Reynolds, 
27  Ala.  364 ;  Jackson  v.  Haviland,  13  Johns.  229 ;  Goodwin  v, 
Baldwin,  59  Ala.  129. 
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BRICKELL,  C.  J. — The  lands  in  which  dower  is  claimed 
are  not,  by  any  averment  of  the  bill,  shown  to  have  been  the 
last  dwelling-house  of  the  husband,  or  the  plantation  connect- 
ed therewith,  possession  of  which  the  widow  was  entitled  to 
retain  until  her  dower  was  assigned ;  nor  does  it  appear  that, 
any  time  subsequent  to  the  death  of  the  husband,  the  widow 
ever  had  possession  of  them.  The  right  to  dower  was  con- 
summated by  the  death  of  the  husband  ;  yet  it  did  not  con- 
fer a  right  of  entry,  nor  the  right  to  take  the  rents  and 
profits,  nor  any  right  of  ownership. —  Weaver  v.  Crenshaw, 
6  Ala.  873.  Her  right  lay  in  action,  and  it  was  to  compel  the 
assignment  to  her  of  a  third  part  of  the  lands  in  severalty. 
Scribner  on  Dower,  26. 

It  was  early  settled  in  England,  and  the  doctrine  was 
adopted  in  many  of  the  States,  that  the  widow's  remedy  for 
the  assignment  of  dower  was  not  within  the  operation  of  the 
statute  of  limitations. — Ridgeivay  v.  McAlpine,  31  Ala.  458. 
The  reason  is  thus  stated  by  Richardson,  C.  J.,  in  Barnard 
V.  Edivards,  4  N.  H.  109  :  "The  statute  applies  only  to  ac- 
tions, entries,  and  claims,  founded  on  some  previous  seizin  or 
possession  of  the  lands,  tenements,  or  hereditaments  de- 
manded, from  which  seizin  or  possession  the  time  of  limita- 
tion may  be  dated,  and  dower  is  not  within  the  statute.  For 
we  have  decided,  that  dower  can  not  have  a  limitation  dated 
from  the  seizin  of  the  husband. — Moore  v.  Frost,  3  N.  H.  12(5. 
And  it  is  clear  that  a  limitation  of  dower  cannot  be  dated 
from  the  seizin  or  possession  of  the  demandant,  because  she 
can  not  have  either  until  dower  has  been  assigned  her."  When 
the  claim  or  rights  of  an  alienee  of  the  husband  are  involved, 
or  of  any  one  claiming  under  such  alienee,  the  statute  now 
requires,  that  proceedings  for  the  assignment  of  dower  shall 
be  commenced  within  three  years  after  the  death  of  the  hus- 
band.—Code  of  1876,  §  2251.  This  is  the  only  statute  we 
have,  which  creates  a  bar  from  the  lapse  of  time  to  the  as- 
signment of  dower;  and  it  must  be  observed  that  it  only  ap- 
plies when  there  was  an  alienation  by  the  husband,  and  is  in- 
capable of  extension  to  a  case  like  the  present,  where  the 
alienation  was  after  the  death  of  the  husband,  by  his  per- 
sonal representative,  under  a  decree  of  the  Court  of  Probate. 

While  the  statute  of  limitations  may  not  operate,  propria 
vigore,  a  bar  to  the  assignment  of  dower,  the  right  and  claim 
may,  in  the  judgment  of  a  court  of  equity,  from  the  lapse  of 
time  become  stale ;  and  acting  upon  its  own  peculiar  princi- 
ples, the  court,  upon  considerations  of  public  policy  and  gen- 
eral convenience,  may  refuse  to  intervene  for  the  relief  of  a 
dowress,  who  has  slept  upon  her  rights.  "Nothing  can  call 
forth  this  court  into  activity,  but  conscience,  good  faith,  and 
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reasonable  diligence." — Smith  v.  Clay,  3  Bro.  C.  C.  631),  note. 
When  twenty  years  are  suffered  to  elapse  from  the  consum- 
mation of  the  right  of  dower,  in  the  absence  of  evidence 
which  shows  a  recognition  of  the  right  by  the  parties  whose 
estate  is  affected  by  it,  without  the  assertion  of  the  right  by 
one  of  the  appropriate  remedies  provided  by  law.  a  conclu- 
sive presumption  of  its  extinguishment  arises,  not  only  in 
courts  of  equity,  but  in  courts  of  law. — Ridgeway  v.  McAlpine, 
31  Ala.  458;  Oroen  v.  Campbell,  32  Ala.  521;  Harrison  v. 
Heflin,  54  Ala.  552 ;  McArthur  v.  Carrie,  32  Ala.  75 ;  Mc- 
Cartney V.  Bone,  41  Ala.  533.  No  such  recognition  is  averred 
in  the  present  bill,  and  the  only  excuses  for  the  long  delay  in 
the  assertion  of  the  right,  and  acquiescence  in  a  possession 
hostile  to  it,  when  analyzed,  resolve  themselves  into  a  mere 
want  of  diligence  on  the  part  of  the  demandant.  A  proceed- 
ing instituted  within  proper  time,  in  a  court  of  competent  ju- 
risdiction, was  neglected  and  abandoned ;  and  more  than  ten 
years  thereafter,  when  purchasers  from  the  personal  repre- 
sentative had  passed  into  quiet  possession,  reposing  on  a  title 
derived  from  a  court  of  competent  jurisdiction,  she  is  quick- 
ened into  the  assertion  of  her  rights.  Under  our  decisions, 
supported,  as  we  believe,  by  the  highest  considerations  of 
public  policy,  twenty  years  acquiescence  in  the  assertion  of 
adverse  rights,  ripens  into  a  positive  bar.  Of  it  the  diligent 
can  have  no  cause  of  complaint,  and  the  negligent  are  si- 
lenced. 

We  find  no  error  in  the  decree  of  the  chancellor,  and  it 
must  be  affirmed. 


Abraham  v.  Alford. 

Trover  for  Conversion  of  Mule. 

1.  Appeal  from,  justice's  judgment;  how  triable. — On  appeal  from  a  judgment 
rendered  by  a  justice  of  the  peace,  although  the  defendant  fails  to  appear,  it 
is  error  to  render  judgment  final  by  default,  without  the  intervention  of  a  jury, 
for  the  amount  ot  the  justice's  judgment :  that  judgment  is  vacated  bj'  the  ap- 
peal, and  the  statute  (Code,  $  3121)  requires  that  the  trial  shall  be  de  novo  on 
the  merits. 

2.  Trover;  judgment  final  by  default— In  an  action  of  trover,  it  is  error  to 
render  judgment  final  by  default,  without  the  intervention  of  a  jury  to  assess 
the  damages. 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 
Vol.  lxiv. 
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R.  M.  Williamson,  for  appellant. 
Geo.  F.  Moore,  contra. 

BRICKELL,  C.  J.  —This  was  an  action  of  trover  for  the 
conversion  of  a  mule,  commenced  before  a  justice  of  the 
peace,  in  which  the  appellee  was  plaintiff,  and  the  appellant 
was  defendant.  The  defendant  failing  to  appear  before  the 
justice,  judgment  by  default  was  taken  against  him  ;  and  af- 
ter hearing  evidence,  the  justice  rendered  a  final  judgment 
for  fifty  dollars  damages,  and  four  dollars  and  eighty  cents, 
costs  of  suit.  From  that  judgment,  the  defendant  appealed 
to  the  City  Court ;  and  not  appearing  in  that  court,  a  final 
judgment  by  default  was  rendered  against  him,  without  the 
intervention  of  a  jury,  tor  the  amount  of  the  judgment  render- 
ed by  the  justice.  This  was  error.  Appeals  from  judgments 
of  a  justice  of  the  peace  are  triable  de  novo,  upon  their  merits, 
without  regard  to  the  judgment  of  the  justice.  By  the  ap- 
peal, that  judgment  is  vacated,  and  ceases  to  have  any  force 
or  efi'ect,  either  as  an  estoppel,  or  as  matter  of  evidence. 
Freeman  on  Judgments,  §  328.  The  judgment  of  the  justice 
is  not  reversed,  or  affirmed ;  but  a  new,  distinct,  and  inde- 
pendent judgment,  as  may  be  required  by  the  merits  shown 
on  the  trial,  is  rendered  by  the  City  or  Circuit  Court.  The 
rendition  of  a  final  judgment  by  default,  in  an  action  of  trover, 
without  the  intervention  of  a  jury  to  assess  the  damages,  is 
unwarranted. 

Reversed  and  remanded. 


Ring's  V.  Brewer. 

Application  for  Mandamus  to  State  Auditor,  at  suit  of  Marshal 
and  Librarian  of  Supreme  Court. 

1 .  Laws  fixing  salaries  of  piMic  officers,  and  laics  making  approprialions. 
When  the  salary  of  a  pnblie  officer  is  fixed  by  law,  it  requires  uo  special  ap- 
propriation to  give  it  effect ;  iiud  a  subsequent  statute,  merely  appropriating 
a  less  sum  to  pay  his  salary,  would  not  operate  a  repeal  of  the  general  statute 
by  implication,  unless  such  legislative  intention  clearly  appeared. 

2.  Salary  of  marshal  and  librarian  of  Supreme  Court. — The  annual  salary  of 
the  marsiiai  and  librarian  of  the  Supreme  Court  being  fixed  at  $2,000  by  the 
general  statute  (Code,  §  586);  while  the  subsequent  law,  making  appropria- 
tions for  the  fiscal  years  1879  aud  1880,  appropriated  "for  compensation  of 
the  marshal  and  librarian,  $1,.^00  in  each  year,  in  all  $3,000;"  which  appro- 
priations were  continued  in  force*until  the  Ist  January,  18:^1,  while  the  fiscal 

Voii.  Lxrv. 


1879.]  OF  ALABAMA.  283 

[Biggs  V.  Brewer.] 

year  ends  on  the  30th  September  in  each  year;  and  it  was  further  declared 
that  these  appropriations  '-shall  not  be  construed  to  be  in  addition  to  appro- 
priations lor  the  same  purposes"  made  by  any  other  laws  ;  held,  per  tot  cur., 
that  the  marshal  and  librarian  was  not,  during  the  years  1879  and  1880,  enti- 
tled to  draw  more  than  $l,oOO  as  his  annual  salary  :  Bkickell,  C.  J.,  holding 
that  the  appropriation  law  repealed  the  general  statute;  Manning,  J.,  that  it 
suspended  the  operation  of  the  general  statute,  leaving  the  residue  of  the  fixed 
salary  to  be  provided  for  by  a  future  appropriation. 

3.  Repealing  statutes  by  implication. — The  repeal  of  statutes  by  implication 
is  not  favored,  and  is  never  allowed  when  a  reasonable  field  of  operation  can, 
by  any  just  and  fair  construction,  be  found  lor  each  statute;  but,  when  there 
is  a  manifest  repugnancy  between  the  two  statutes,  or  -when  the  later  shows 
a  clear  legislative  intention  that  it  shall  be  the  only  rule  governing  in  refer- 
ence to  the  particular  matter,  it  necessarily  repeals  the  former  statute.     {Per 

BBICKELTi,    (J.  J.j 

Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

In  this  case,  an  appHcation  by  petition  was  made  by  Junius 
M.  Eiggs,  the  marshal  of  the  Supreme  Court  and  librarian, 
for  a  mandamus  against  Willis  Brewer,  the  State  auditor, 
requiring  that  officer  to  draw  his  warrant  on  the  treasurer,  in 
favor  of  the  petitioner,  for  $166.66,  as  the  salary  due  the  peti- 
tioner for  the  month  of  February,  1879.  The  petition  was 
filed  on  the  13th  March,  1879,  and  was  verified  by  affidavit. 
The  petitioner  claimed  that  his  salary  was  fixed  by  the  gen- 
eral law,  as  found  in  the  Code  (§  586),  at  $2,000  per  annum  ; 
while  the  auditor  insisted  that,  under  the  terras  of  the  statute 
making  appropriations  for  the  years  1879  and  1880  (Sess. 
Acts  1879-80,  pp.  28-31),  he  was  only  entitled  to  $1,500,  pay- 
able monthly  as  in  other  cases.  There  was  no  dispute  as  to 
the  facts ;  and  on  the  question  of  law,  as  presented  by  the 
pleadings,  all  other  questions  being  waived,  the  court  held 
that  the  appropriation  law  governed  the  amount  of  the  salary, 
and  therefore  dismissed  the  petition.  From  this  decision  and 
judgment  the  petitioner  appealed,  and  he  here  assigns  it  as 
error. 

John  W.  A.  Sanfoed,  and  Thos.  H.  Watts,  for  appellant, 
cited  Nichols  v.  Comptroller,  4  Stew.  &  P.  154 ;  Taylor  v.  Bey- 
nolds,  43  Ala.  420  ;  Thomas  v.  Owens,  4  Maryland,  189 ;  Rob- 
erts V.  Auditor,  4  Neb.  216. 

H.  C.  Tompkins,  contra. — The  auditor  can  not  draw  his  war- 
rant on  the  treasurer,  unless  expresslj'^  authorized  and  required 
by  law.  A  general  statute,  fixing  the  salary  of  a  public  offi- 
cer, does  not,  of  itself,  amount  to  an  appropriation,  nor  dis- 
pense with  the  necessity  for  an  appropriation.  The  present 
constitution  prohibits  the  payment  of  money  out  of  the  treas- 
ury, "  except  upon  appropriations  made  by  law  ;"  and  there 
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is  a  further  provision,  that  the  general  appropriation  bill 
*'  shall  embrace  nothing  but  appropriations  for  the  ordinary 
expenses  of  the  executive,  legislative,  and  judicial  depart- 
ments ;"  clearly  showing  an  intention  that  appropriations 
were  necessary  for  those  purposes.  These  constitutional  pro- 
visions had  their  origin  in  the  recognized  power  of  the  people, 
from  the  earliest  days  of  English  history,  to  withhold  supplies 
from  their  servants,  the  officers  of  the  government,  as  one  of 
the  most  effective  checks  upon  the  abuse  of  power  by  them. 
By  the  constant  practice  of  the  United  States  government  at 
Washington,  the  necessity  of  express  appropriation  laws  has 
been  always  recognized,  under  similar  constitutional  pro- 
visions ;  and  the  wheels  of  government  have  been  locked,  as 
the  court  will  judicially  know,  by  the  failure  to  pass  such 
laws.  None  of  the  cases  cited  for  appellant  sustains  the  con- 
trary view,  except  that  of  Taylor  v.  Reynolds,  43  Ala.  420, 
which  is  unsupported  by  authority.  All  the  others  will  be 
found,  on  examination,  to  involve  other  provisions,  or  to 
depend  on  special  facts.  Even  if  the  general  statute  can  be 
held  an  appropriation  law,  it  is  then  only  placed  on  the  foot- 
ing of  the  general  appropriation  law,  and  must  yield  to  it,  as 
the  latest  exposition  of  the  legislative  will.  The  two  cover 
the  same  ground,  and  they  can  not  stand  together.  The  later 
law  shows  a  legislative  intention  to  repeal  all  other  inconsist- 
ent laws,  and  that  effect  must  be  given  to  it. — Ex  parte  Pol- 
lard, 40  Ala.  98 ;  Key  v.  Jmes,  52  Ala.  2o8 ;  53  Ala.  589. 

BEICKELL,  C.  J.— The  statute  (Code  of  1876,  §586)  fixed 
the  salary  of  the  marshal  and  librarian  of  the  Supreme  Court, 
at  two  thousand  dollars  annually.  The  salary  being  thus 
fixed  by  a  general  statute,  permanent  in  its  nature,  no  special 
appropriation  by  the  General  Assembly  was  necessary,  to 
entitle  him  to  demand  payment  of  it,  nor  to  authorize  the 
auditor  to  draw  a  warrant  on  the  treasurer  for  its  payment. 
The  statute,  of  itself,  operated  as  an  appropriation,  and  satis- 
fied the  constitutional  requirement  that  money  shall  be  drawn 
from  the  treasury  only  upon  appropriations  made  by  law. 
Nichols  V.  Comptroller,  4  St.  &  Port.  154  ;  Reynolds  v.  Taylor, 
43  Ala.  420.  A  subsequent  statute,  merely  appropriating  a 
less  sum  than  that  fixed  as  the  salary  by  the  general  statute, 
would  not  operate  a  repeal  by  implication  of  the  latter. — Rey- 
nolds V.  Taylor,  supra. 

The  act  of  February  13,  1879,  entitled  "An  act  to  make 
appropriations  for  the  fiscal  vear  ending  September  30, 1879, 
and  September  30,  1880  "  (Pamph.  Act8,1878-9),  contains  this 
clause,  among  others  :  "  For  compensation  of  the  marshal  of 
the  Supreme  Court  and  librarian,  fifteen  hundred  dollars  for 
Vol.  Lxrv. 
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each  year — in  all  three  thousand  dollars."  The  second  sec- 
tion provides  :  "  That  the  appr(5priations  hereinbefore  made 
iti  this  act  be,  and  are  hereby,  continued  in  force  until  Janu- 
ary, 1881."  .  The  third  section  reads:  "That  the  appropria- 
tions made  by  this  act  shall  not  be  construed  to  be  in  addi- 
tion to  appropriations  for  the  same  purposes,  or  any  of  them, 
made  by  separate  acts  heretofore  or  hereafter  passed  at  this 
session  of  the  General  Assembly,  or  by  laws  heretofore  passed 
and  still  in  force." 

Statutes  may  be  repealed  by  implication,  or  by  express 
legislative  enactment;  and  it  is  well  settled,  that  a  subsequent 
statute,  which  is  clearly  repugnant  to,  and  inconsistent  with 
a  former  one,  operates  a  repeal  of  the  latter.  Or,  if  the  later 
statute  is  manifestly  and  plainly  intended  to  prescribe  the 
only  rule  that  shall  govern  in  reference  to  the  particular 
matter,  it  necessarily  repeals  the  prior  statute, — Sedg.  Stat. 
&  Cons.  Law,  104.  It  is  true,  the  doctrine  of  the  repeal  of 
statutes  by  implication  is  not  favored  ;  and  when  two  statutes 
are  capable  of  a  fair  and  just  exposition,  so  that  the  two  can 
stand,  that  exposition  will  be  adopted,  rather  than  a  con- 
struction which  will  render  the  latter  a  repeal  by  implication 
of  the  former. —  Wyman  v.  Campbell,  6  Port.  219.  But,  if  they 
are  not  capable  of  such  exposition,  without  doing  violence  to 
the  legislative  intent — if  there  is  a  manifest  repugnancy  of 
the  one  to  the  other — the  former  statute  mnst  yield  to  the 
last  expression  of  the  legislative  vfiW.— George  v.  Skeates, 
19  Ala.  738. 

Applying  these  established  rules  of  construction  to  the 
case  presented  by  the  record,  the  relator  has  not  the  right  he 
asserts.  It  seems  too  plain  for  argument,  that  the  legisla- 
tive intention  was  that,  for  the  fiscal  years  of  1879-80,  and 
until  the  first  day  of  January,  1881,  the  salary  of  the  marshal 
and  librarian  should  be  fifteen  hundred  dollars  annually. 
All  that  is  appropriated  for  that  purpose,  and  for  that  period, 
is  three  thousand  dollars — in  all  three  thousand  dollars,  are 
the  words  employed.  The  fiscal  year  expires  on  the  30th 
day  of  September.  The  appropriation  is  continued  of  force 
until  the  first  of  January,  1881,  as  the  General  Assembly 
would  not  convene  until  the  preceding  second  Tuesday  in 
November.  Without  this  provision,  or  with  an  appropriation 
continuing  only  during  the  fiscal  year,  after  its  expiration, 
under  the  general  statute,  the  marshal  would  have  been  enti- 
tled to  a  salary  of  two  thousand  dollars.  To  avoid  this  result, 
is  the  purpose  of  this  provision.  The  last  section  of  the  act, 
declaring  that  the  appropriations  thereby  made  are  not  to  be 
construed  as  in  addition  to  former  appropriations  for  the 
same  purposes,  points  clearly  to   a  legislative   intention  to 
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exclude  all  other  appropriations.  The  general  statute,  fixing 
the  salary  at  two  thousand  dollars,  can  not  stand  consistently 
with  the  later  statute,  which  was  doubtless  intended  as  a  sub- 
stitute during  the  time  by  its  own  terms  it  remains  of  force. 
The  obvious  difference  between  this  case  and  that  of  Rey- 
nolds V.  Taylor,  supra,  is  that  the  statute  then  construed  by 
the  court  did  not  contain  such  a  clear  and  plain  intention  to 
take  the  place  of  the  former  statute,  as  is  shown  by  the  act 
of  February  13,  1879. 

The  judgment  of  the  City  Court  must  be  affirmed. 

MANNING,  J. — There  is  a  difference,  it  seems  to  me, 
between  an  act  prescribing  the  salary  of  an  office,  and  an  act 
making  appropriatious  for  the  payment  of  a  salary,  notwith- 
standing the  former,  according  to  decisions  long  since  made 
and  repeated  in  this  State,  operates  as  a  standing  appropria- 
tion act,  also  requiring  payment  of  the  salary.  I  see  no  rea- 
son why,  in  a  case  where  the  constitution  does  not  prohibit 
the  reduction  of  the  salary  involved,  the  legislature  may  not 
prevent  the  salary  act  from  operating  as  an  appropriation  act, 
and,  to  that  extent,  modify  it,  without  changing  the  salary  to 
which  the  officer  may  be  entitled.  Thus,  if  in  a  general  ap- 
propriation act  a  certain  sum,  less  than  the  amount  of  the 
salary,  and  no  more,  is  expressly  appropriated  for  a  particu- 
lar office  during  the  period  covered  by  the  act,  this  would 
operate  to  prevent,  during  that  period,  the  payment  of  a 
larger  sum,  without  taking  away  the  just  claim  of  the  officer 
to  have  the  deficiency  made  up  by  a  future  appropriation. 
This  results  from  the  different  nature  or  office,  in  some  re- 
spects, of  the  two  acts. 

Such  a  conclusion  derives  support  from  another  provision 
of  the  act  under  consideration.  The  appropriations  are  made 
for  the  fiscal  years,  which  end  on  the  30th  of  September  in 
each  year,  and  that  day  in  the  second  year  comes  some  time 
before  the  next  biennial  session  of  the  legislature.  To  cover 
the  hiatus,  during  which  payments  from  the  treasury  would 
otherwise  stop,  the  appropriations  are  continued  by  the  act 
to  the  1st  of  January  afterwards,  before  which  time  the  legis- 
lature will  have  re-assembled ;  and  the  appropriations  are 
made  for  the  payment  of  salaries  at  the  same  rates  during 
that  period,  as  prior  to  it.  But,  before  the  first  of  January, 
the  salaries  of  many  officers  provided  for  in  the  act  are  to  be 
reduced,  by  statutes  that  have  been  passed  to  change  them ; 
and  if  paid  as  much  as  the  appropriation  act  provides,  these 
officers  would  receive  more  than  by  thos6  salary  acts  they 
would  be  entitled  to.  I  think  this  was  not  the  intention  of 
the  legislature,  and  that, therefore  we  should  hold  that  the 
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salaries  are  not  changed  by  the  act  appropriating  more  or  less 
than  is  sufficient  to  pay  such  officers;  but  only  that  the  ap- 
propiiatioDS  are  deficient,  or  excessive ;  and  that,  if  deficient 
in  the  case  of  any  particular  officer,  the  legislature  will  here- 
after provide  for  the  payment  of  the  balance  due  to  him. 
•  I  concur  in  the  judgment  refusing  the  writ  of  mandamus. 


The  State,  ex  rel,  Lott  v.  Brewer. 

Application   by    Tax-ColJecior,  for   Mandamus   against   State 

Auditor. 

J.  Counties  I  power  of  taxation. — As  between  the  State  and  the  several  coun- 
ties, the  limited  power  of  taxation,  conferred  on  the  latter  for  local  purposes, 
may  be  at  any  time  witbrirawn,  or  modified  at  the  legislative  will,  or  the  taxes 
interct-pted  while  in  process  of  collection,  or  withdrawn  Irum  the  county 
treasuiy:  as  to  these  matters,  the  iState  is  dealing  with  its  own  creature  and 
agent,  ar.d  not  with  a  person  having  adverse  rights. 

2.  General  statutes;  when  binding  on  State. — General  statutes  will  not  be  so 
construed  as  to  impose  liabilities  on  the  State,  or  to  divest  or  diminish  its 
rights  and  prerogatives,  unless  such  intention  is  clearly  and  distinctly  ex- 
pressed, or  is  uiatter  of  necessary  implication. 

3.  Sale  of  lands  for  unpaid  ia.ves;  purchase  by  State;  liability  for  county  taxes. 
When  lands  are  sold  for  unpaid  taxes,  whether  under  the  revenue  law  of  18()8, 
that  of  1874,  or  that  contained  in  the  Code  of  1«7C  (§§  450-60),  and  the  State 
becomes  the  purchaser  at  the  sale,  the  sum  bid  must  include  the  county  tax, 
with  the  interest  thereon,  and  the  penalties  incurred  ;  but  the  State  is  not  lia- 
ble to  the  county  for  this  part  of  the  amount  bid,  nor  is  a  tax-collector  enti- 
tled, on  settlement  of  his  accounts  with  the  auditor,  to  a  credit  for  it,  or  to 
commissions  on  it. 

4.  Auditor's  power  to  re-slate  accounts  audited  by  his  predecessor. — As  to  the 
power  of  the  State  auditor  to  re-state  accounts  which  have  been  audited  and 
stated  by  bis  predecessor  in  office,  the  court  adheres  to  the  decision  announced 
in  the  case  of    Weaver  v.  Brewer,  61  Ala.  318. 

5.  Accounts  <f  tax-collector,  as  staled  by  auditor. — When  the  accounts  of  a  tax- 
collector  have  been  audited  and  stated  by  tbe  State  auditor,  the  settlement  is 
placed  on  the  footing  of  an  account  stated,  and  is  prima  tavie  correct,  and  the 
auditor  can  not  change  its  character  by  corrections  subsequently  made  on  the 
books  of  his  office ;  but  it  is  only  prima  facie  correct,  and  neither  party  is 
precluded  by  it  from  proving  errors  and  mistakes  in  the  account  as  stated. 

6  Est(jppels  against  State.  -  Estoppels  against  the  State  are  not  favored ;  and 
though  thty  may  arise  from  its  express  grants,  they  can  not  arise  from  the 
laches  of  its  officers,  since  persons  who  deal  with  an  officer  of  the  government 
are  bound  to  know  the  extent  of  his  power  and  authority. 

7.  Tax-collector's  fees,  as  against  State,  for  levying  on  and  selling  lands.  — The 
State  is  never  liable  for  costs  or  fees,  unless  expressly  given  against  it  by  law; 
and  since  the  statute  expressly  declares  that  the  State  "  w-ill  pay  no  costs  of 
any  tax-.sale  except  the  cost  of  advertising"  (Code,  §  450).  the  tax-collector  is 
not  entitled,  on  settlement  of  his  accounts  with  the  auditor,  to  fees  for  levy- 
ing on  and  selling  the  lands  bought  in  by  the  State. 
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Appeal  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  John  A.  Minnis. 

The  record  in  this  case  shows  that,  on  the  29th  July,  1879, 
EUsha  B.  Lott  filed  his  petition,  which  was  under  oath, 
addressed  to  the  presiding  judge  of  said  City  Court,  then  in 
session,  asking  a  mandamus  to  Willis  Brewer,  the  State  aud- 
itor, commanding  that  oflficer  to  draw  his  warrant  on  the  State 
treasurer,  in  favor  of  the  petitioner,  for  the  sum  of  $46,588.81, 
the  aggregate  of  alleged  over-payments  into  the  treasury 
made  by  him,  as  tax-collector  of  Mobile  county,  during  the 
years  1873,  1874,  1875, 1876,  and  1877.  An  alternative  writ  of 
mandamus  was  thereupon  issued,  and  served  on  said  Brewer, 
who  filed  his  answer  or  return  forthwith,  denying  the  material 
facts  stated  in  the  petition ;  and  the  cause  was  continued,  by 
consent,  until  the  ensuing  October  term,  with  leave  to  both 
parties  to  make  any  proper  amendments.  If  any  amend- 
ments were  made,  the  record  does  not  show  them.  The  peti- 
tion, and  the  alternative  writ,  describe  Lott  individually  as 
the  petitioner,  or  plaintiff;  but  the  proceeding  seems  to  have 
been  afterwards  conducted  in  the  name  of  the  State,  on  the 
relation  of  Lott.  At  the  October  term,  1879,  "  the  cause  was 
submitted  to  the  court  for  decree,  on  the  following  agreed 
statement  of  facts,  and  on  the  points  therein  set  forth,  with- 
out reference  to  the  allegations  of  the  petition,  or  of  the 
return  thereto" : 

*'  1.  E.  B.  Lott  was  tax-collector  for  Mobile  county,  for 
the  years  1873-4.  In  that  year,  he  was  charged  on  the  books 
of  the  State  auditor  with  $439,550.51.  It  became  necessary 
for  him  to  sell  lands  of  various  tax-payers,  in  order  to  collect 
the  State  and  county  taxes  due  by  them ;  and  he  sold  lands, 
as  such  collector,  on  which  were  due  taxes.  State  and  county, 
to  the  amount  of  $58,^551.88 ;  and  the  State  became  the  pur- 
chaser thereof,  at  said  sum,  which  included  the  aggregate  of 
the  State  and  county  taxes ;  and  the  tax-collector  made  to 
the  State  auditor  certificates  of  purchase  to  the  State  for  the 
lands  so  purchased  in  the  name  of  the  State.  R.  T.  Smith, 
then  auditor,  on  the  26th  July ,J.876,  allowed  the  tax-collector, 
on  settlement  with  him  on  the  books  of  the  auditor's  office, 
the  said  sum  of  $58,851.88.  Brewer,  the  succeeding  auditor, 
who  came  into  office  in  November,  1876,  disallowed  the  credit, 
and  only  allowed  the  tax-collector  the  sum  of  $33,780.31,  the 
amount  of  the  State  tax  due  on  said  lands,  and  printers'  fees, 
excluding  as  a  credit  the  amount  of  the  county  taxes  due  on 
said  lands.  The  tax-collector  paid  over  to  the  county  of  Mo- 
bile the  amount  of  the  county  taxes  on  said  lands  so  sold  to 
the  State.  After  Brewer  disallowed  the  credit  so  allowed  by 
Smith,  his  predecessor,  the  county  of  Mobile  paid  to  the  said 
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E.  B.  Lott,  the  tax-collector,  and  he  paid  into  the  treasury 
of  the  State,  the  sum  of  $4,000  on  account  of  the  said  taxes 
for  the  years  1873-4 ;  Brewer  having  threatened  to  bring  suit 
against  the  tax-collector,  for  the  amount  of  the  county  taxes 
so  allowed  by  Smith,  his  predecessor ;  and  said  payment  was 
made  under  said  threats  of  suit,  and  to  avoid  the  same. 

"  2.  For  the  year  1875,  the  lands  which  were  taken  by  the 
tax-collector  for  unpaid  taxes,  State  and  county,  were'  bid  in 
by  the  State  at  tax-collector's  sale,  at  the  sum  of  $28,406.93, 
■which  included  the  aggregate  of  taxes.  State  and  county,  due 
on  said  lands ;  and  the  tax-collector  made  certificates  of  pur- 
chase to  the  State,  as  required  by  the  statute.  Brewer,  the 
auditor,  with  whom  the  settlement  for  taxes  of  said  year  was 
made,  refused  to  allow  the  tax-collector  the  said  sum  of 
$28,406.93,  so  bid  by  the  State  for  said  lands,  and  only  allowed 
him  $15,306.88,  being  the  amount  of  the  State  taxes  only, 
with  the  printers'  fees,  and  excluded  from  the  credit  the 
whole  of  the  county  taxes  due  on  said  lands."  (Similar 
statements  are  made  in  reference  to  the  lands  sold  and  bid  in 
by  the  State  for  the  taxes  of  the  years  1876  and  1877,  the 
settlements  made  with  the  auditor,  and  his  refusal  to  allow  a 
credit  for  the  county  taxes.  For  the  year  1876,  the  aggregate 
amount  of  the  State's  bid  was  $32,879.91,  and  the  credit 
allowed  to  the  collector  by  the  auditor  was  $15,409.77 ;  and 
for  the  year  1877,  the  amount  of  the  State's  bid  was  $24,648.07, 
but  the  amount  of  the  credit  allowed  is  not  specified.)  "  It 
is  agreed  that,  on  the  foregoing  facts,  the  court  is  to  decide 
the  legal  questions  arising  thereon." 

"  5.  Under  the  law,  the  tax-collector  is  required  to  pay  to 
the  tax-assessor  the  amount  of  the  assessor's  commissions  for 
assessing  the  taxes.  In  each  of  the  foregoing  years,  the  col- 
lector paid  to  the  assessor  the  amount  of  said  commissions 
on  the  aggregate  assessment  reported  to  the  Commissioners' 
Court  and  allowed  by  it ;  which  assessment  was  placed  in  the 
proper  books,  and  delivered  to  the  tax-collector ;  and  receipts 
were  taken  for  said  commissions,  so  paid  by  the  collector,  and 
filed  with  the  State  auditor.  After  the  errors  in  the  assess- 
ment have  been  corrected,  and  the  assessment  lessened,  the 
auditor  refuses  to  allow  a  credit  to  the  collector  for  the 
amount  he  has  so  paid  to  the  assessor,  but  allows  only  the 
amount  estimated  to  be  due  on  the  corrected  assessment. 

"  6.  The  tax-collector  claims  that  he  is  entitled  to  a  fee 
for  levying  on  the  lands  sold  for  taxes — one  dollar  for  each 
levy  made  by  him  of  lands  belonging  to  one  tax-payer — and 
also  one  dollar  for  each  sale  so  made ;  but  the  auditor, 
Brewer,  refuses  to  allow  the  collector  credit  for  the  said  sums 
for  levying  or  selling  the  lands  of  delinquent  tax-payers ; 
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which,  in  the  aggregate,  for  the  years  1875,  1876,  and  1877, 
amounts  to  a  large  sum. 

"  7.  The  tax-collector  claims  commissions  on  the  whole 
amount  for  which  the  lands  so  bought  by  the  State  sold  in 
each  of  said  years ;  and  the  auditor  refuses  to  allow  commis- 
sions on  any  amount  beyond  the  amount  of  the  Stat«  taxes 
due  on  said  lands. 

"  All  the  foregoing  questions  are  to  be  decided  by  the 
court,  each  party  reserving  the  right  of  appeal  to  the  Su- 
preme Court." 

On  this  agreed  case,  the  court  decided  :  "  (1.)  That  the 
tax-collector  is  entitled,  on  his  settlement  with  the  auditor, 
to  be  credited  with  the  amount  of  the  State  tax  on  lands  bid 
in  by  the  State,  but  not  with  the  county  tax  on  such  lands ; 
that  for  the  county  tax  he  is  entitled  to  credit  in  his  settle- 
ment with  the  county  treasurer.  (2.)  That  for  the  years  lb73 
and  1874,  the  credit  for  the  county  tax  having  been  allowed 
by  the  auditor  in  his  settlement  with  Auditor  Smith,  and  the 
county  tax  on  such  lands  having  been  paid  over  by  the  col- 
lector of  Mobile  county  into  the  county  treasury,  the  State 
is  estopped,  and  the  collector  can  not  now  be  held  liable  for 
that  amount,  by  the  present  auditor's  correcting  and  restat- 
ing the  account.  (3.)  The  $4,0U0  repaid  by  the  county  to  the 
tax-collector,  and  by  him  paid  into  the  treasury  of  the  State, 
should  be  deducted  from  the  credit  to  which  the  collector  is 
entitled,  for  the  lands  bid  in  by  the  State  for  the  years  1873 
and  1874;  or,  in  his  settlement  for  subsequent  years,  he 
should  be  charged  with  said  $4,000.  (4.)  In  the  tax-collect- 
or's settlement  for  subsequent  years,  on  lands  bid  off  in  the 
name  of  the  State,  he  should  only  be  allowed  or  credited  by 
the  auditor  with  the  amount  of  State  tax  on  such  lands. 
(5.)  In  his  final  settlement  with  the  auditor,  the  tax-collector 
is  entitled  to  a  credit  for  payment  of  comjnissions  to  the 
assessor,  only  for  the  amount  as  shown  by  the  corrected 
assessment,  and  not  commissions  on  errors  in  assessment. 
(6.)  The  tax-collector,  in  his  settlements  with  the  auditor,  is 
not  entitled  to  a  credit  for  fees  for  levying  upon  and  for  sale 
of  lands  sold  for  taxes,  and  bid  in  by  the  State.  (7.)  The 
tax-collector,  in  his  annual  settlements  with  the  auditor,  is 
not  entitled  to  a  credit  for  commissions  on  the  amount  of  the 
county  tax  on  lands  bid  off  in  the  name  of  the  State.  And  a 
peremptory  mandamus  is  refused." 

To  this  judgment  and  decision  each  party  reserved  excep- 
tions, Lott   excepting   to   every  point   but  the  second,   and, 
Brewer  to  that  only  ;  and,  by  consent   and   agreement,    eacl 
party  assigns  errors  on  the  record,  as  if  there  were  separate] 
appeals. 
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Geo.  F.  Moore,  with  him  Thos.  H.  Watts  and  C.  J.  Wat- 
son, for  the  appellant. — 1.  The  relator  is  entitled  to  the  rem- 
edy he  seeks,  if  he  has  over-paid  any  sum  of  money  into  the 
treasury ;  and  this  may  have  occurred  in  either  one  of  two 
ways  :  1st,  by  charging  him  with  any  thing  which  was  not 
properly  chargeable  against  him  ;  2d,  in  not  allowing  him  all 
the  credits  to  which  he  was  entitled.  In  point  of  fact,  the 
over-payment  arises  from  both  of  these  causes.  The  collector 
was  improperly  charged  with  $2.5,071.51,  which  the  preceding 
auditor  had  allowed  on  former  settlements.  Those  settle- 
ments were  made  under  the  provisions  of  the  act  of  1868,  and 
were  strictly  within  the  line  of  the  auditor's  duty  and  author- 
ity. They  were  final  and  conclusive,  and  can  not  be  disturbed 
by  a  succeeding  auditor. —  Weaver  v.  Brewer,  61  Ala.  They 
were,  moreover,  in  accordance  with  the  long-established  cus- 
tom and  course  of  business  in  the  auditor's  office,  as  the  court 
will  judicially  take  notice ;  and  the  collector  has  acted  upon 
that  construction  of  the  law,  as  he  might  lawfully  do,  and  has 
paid  the  money  over  to  the  county.  If  the  former  auditor 
was  wrong,  and  the  State  has  been  injured  by  his  act,  the 
present  auditor  should  proceed  against  him,  or  against  the 
person  to  whom  the  money  was  paid. 

2.  The  collector  was  justly  entitled  to  a  credit  for  the 
amount  of  county  taxes  due  on  the  lands  bid  in  by  the  State. 
He  was  required  to  bid  in  these  lands  for  the  State,  for  the 
full  amount  of  all  the  taxes  due,  and  give  certificates  of  pur- 
chase to  the  State.  If  an  individual  had  become  the  pur- 
chaser, he  would  have  been  compelled  to  pay  the  entire 
amount.  When  the  State  becomes  the  purchaser,  it  must 
buy  just  as  an  individual  does ;  or,  2d,  jointly  with  the  coun- 
ty ;  or,  3d,  as  trustee  for  itself  and  the  county.  But  the 
county  can  not  buy  or  hold  land,  unless  expressly  authorized 
by  statute  ;  nor  can  it  buy  jointly  with  the  State. — Spragiie 
V.  Coenen,  30  Wise.  209 ;  Knox  v.  Peterson,  21  Wise.  247.  "  If 
any  trust  can  be  fastened  on  the  State,  in  favor  of  the  coun- 
ties, it  must  be  raised  by  implication  of  law,  since  there  is  no 
express  authority  for  it ;  and  the  legislative  journals  of  the 
last  session  show  that  it  was  repudiated  by  the  executive  veto 
of  a  bill,  which  proposed  to  pay  back  to  the  counties  their 
proportion  of  the  money  received  from  the  redemption  of 
lands. — Senate  Journal  1878-9,  p.  457.  When  the  lands  are 
redeemed  from  the  auditor,  after  the  lapse  of  two  years,  no 
part  of  the  money  goes  back  to  the  county ;  a  conclusive 
argument  against  the  idea  of  a  trust.  On  authority,  too, 
there  can  be  no  resulting  or  implied  trust. — 1  Perry  on  Trusts, 
§  133,  and  notes  citing  numerous  cases ;  also,  §  112.  It  results, 
then,  that  the  State  buys  just  an  individual  does ;  and  this  is 
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the  plain  meaniDg  and  effect  of  the  words. — Cooley  on  Taxa- 
tion, 351.  Standing  in  this  attitude,  then,  the  State  is  bound 
by  the  strict  letter  of  the  law,  as  well  as  in  justice  and  equity, 
and  can  claim  no  absolution  from  its  own  laws.  It  must  be 
borne  in  mind,  too,  that  the  mode  of  rceiving  and  disbursing 
the  revenue  of  Mobile  county  is  peculiar  :  there  is  no  county 
treasurer,  and  no  oflficer  or  tribunal  authorized  to  give  the 
tax-collector  credit  for  the  county  taxes  on  lands  bid  in  by 
the  State. 

3.  As  to  the  $4,000  paid  back  to  the  State  by  the  county 
of  Mobile,  under  protest  and  threats  of  suit,  the  collector 
should  have  a  credit  for  it,  and  the  money  remain  in  the 
treasury  until  the  county  asserts  her  right  to  it.  It  was  not 
the  collector's  money  :  he  was  simply  the  agent,  or  officer, 
through  whose-hands  it  passed  from  the  tax-payers  to  the 
county.  It  never  was  the  money  of  the  State. — Rutherford 
V.  Mclver,  21  Ala.  750. 

4.  Since  the  collector  is  required  to  pay  the  assessor's  com- 
missions "  out  of  the  first  moneys  collected,"  he  can  not  be 
held  responsible  for  errors  shown  afterwards  by  the  corrected 
assessment. 

H.  C.  Tompkins,  Attorney-General,  contra. — 1.  The  peti- 
tioner is  not  entitled  to  the  relief  he  seeks,  unless  the  items- 
for  which  he  claims  credits  are  proper  char^'es  against  the 
State,  for  the  payment  of  which  the  auditor  is  authorized  to 
draw  his  warrant  on  the  treasurer  ;  for  the  State  can  not  be 
made  liable,  unless  there  is  some  express  authority  creating 
the  liability ;  and  even  where  the  liability  exists,  no  officer  of 
the  government  can  pay  out  its  money  in  satisfaction  of  such 
liability,  unless  expressly  authorized  to  do  so. —  Clnsholm  v. 
McGehee,  41  Ala.  19*2;  Reeside  v.  Walker,  11  Howard,  291 ; 
Brashear  v.  Howard,  6  Howard,  92 ;  State  v.  Thom^'^son,  10 
Ark.  61 ;  15  Texas,  72  ;  2  Ired.  Eq.  .444.  If  the  tax-collecior 
has  done  his  duty,  making  monthly  payments  as  required  by 
law,  on  the  first  day  of  January  he  has  paid  over  all  money* 
collected  by  him,  and  by  the  first  day  of  March  has  collected 
and  paid  over  all  that  could  be  collected  by  the  sale  of  per- 
sonal property ;  and  when  he  afterwards  sells  the  lauds,  and 
makes  his  settlement  with  the  auditor  in  May,  being  then 
credited  with  insolvents,  and  with  the  amount  of  State  taxes 
only  on  the  lands  bid  in  by  the  State,  his  account  must  neces- 
sarily balance  on  the  auditor's  books.  If  he  is  also  allowed 
a  credit  for  the  county  taxes  on  these  lands,  his  account 
would  show  an  over-payment  to  that  amount ;  and  this 
money  he  could  only  get  back  by  a  warrant  on  the  treasurer, 
for  which  there  is  no  express  provision.— Authorities  above 
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cited  If  he  has  retained  this  money  in  his  own  hands,  he 
has  violated  his  official  duty,  and  can  claim  no  advantage  from 
that  fact. 

2.  No  analogy  can  be  drawn  between  the  liabilities  of  indi- 
viduals to  each  other,  and  the  liability  of  the  State  to  the 
several  counties,  which  are  but  its  creatures  and  agents.  If 
the  State  were  bound,  in  equity  and  good  conscience,  to  pay 
the  county  taxes  on  these  lands,  the  tax-collector  would  have 
no  authority  to  discharge  this  liability,  nor  could  it  be  en- 
forced in  any  manner  except  by  express  legislative  authority. 
But  the  statute  has  provided  a  remedy  for  the  collection  of 
these  county  taxes,  not  out  of  the  State  treasury,  but  out  of 
the  lands  when  redeemed;  requiring  the  person  who  redeems 
to  pay  the  full  amount  of  taxes  due,  with  interest,  and  making 
it  the  duty  of  the  probate  judge  to  pay  the  county's  share 
into  the  county  treasury.  If  the  State  had  paid  the  county 
taxes — that  is,  had  allowed  the  collector  a  credit  for  them — 
the  whole  of  the  redemption  money  should  be  paid  into  its 
treasury.— Code,  §§  451-54 ;  Pamph.  Acts  1874-5,  pp.  28-9, 
§§  70-3 ;  Pamph.  Acts  18fi8,  p.  320,  §§  75,  80. 

3.  Fees  for  levying  on  the  lands,  and  for  making  sales,  are 
but  a  part  of  the  costs,  the  payment  of  which  is  expressly 
prohibited. — Code,  §  450.  Besides,  there  is  no  such  thing  as 
a  levy  on  land  for  taxes. —  Gacliet  v.  McCall,  51  Ala. 

4.  The  claim  for  commissions  paid  the  assessor  is  equally 
untenable.  The  statute  does  not  contemplate  that  all  of  his 
commissions  shall  be  paid  at  once,  nor  does  it  specify  any 
particular  time  at  which  they  shall  be  paid.  If  the  collector 
makes  full  payment,  in  advance  of  his  own  final  setlement, 
when  the  proper  amount  can  be  ascertained,  he  can  not 
hold  the  State  liable  for  any  over-payment  he  may  have 
made. 

5.  The  credits  allowed  for  county  taxes  by  the  former  aud- 
itor, were  errors  and  mistakes,  and  can  not  prejudice  the 
rights  of  the  State.—  Weaver  v.  Breioer,  61  Ala.  318  ;  Tim- 
berlake  v.  Breioer,  59  Ala.  108 ;  Commomvealth  v.  Eastern 
Bank,  iO  Penn.  442;  Haehnhn  v.  Commonwealth,  13Penn.  St. 
617.  The  government  is  not  bound  by  the  act  of  its  agent, 
unless  the  act  was  within  the  express  and  actual  scope  of  his 
powers.— Pierce  v.  United  States,  2  N.  &  H.  599  ;  Curtis  v.  U. 
States,  lb.  144 ;  Johnson  v.  United  States,  5  Mason,  425  ;  Uni- 
ted States  V.  City  Bank,  6  McLean,  130.  The  law  authorizes 
the  auditor,  in  making  settlements  with  tax-collectors,  to 
ascertain  and  determine  the  amount  of  each  item  of  debit  or 
credit  as  fixed  by  the  statute,  but  it  gives  him  no  power  to 
decide  what  are  proper  charges ;  and  his  act  being  without 
authority,  the  collector  can  derive  no  benefit  from  it,  though 
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he  paid  over  the  moaey  to  the  county. — Floyd  Acceptances, 
7  Wallace,  666. 

BRICKELL,  C.  J.— The  74th  section  of  the  revenue  law 
of  1868  provided,  that  when  real  estate,  exposed  to  public 
Siile  for  the  payment  of  taxes,  would  not  command  a  bid  suflfi- 
cient  to  cover  taxes,  interest,  penalties  and  costs,  the  tax- 
collector  should  bid  off  the  same  in  the  name  of  the  State, 
and  make  a  certificate  of  the  purchase  thereof  to  the  State, 
which  should  be  delivered  to  the  auditor. — Pamph.  Acts 
1868,  p.  320.  The  revenue  law  of  1874-5  (Pamph.  Acts, 
p.  28)  contains  the  same  provision.  On  the  books  of  the 
auditor  of  public  accounts,  each  tax-collector  is  charged 
annually  with  the  entire  assessment  of  taxes  it  is  his  duty 
to  receive,  collect,  and  pay  into  the  State  treasury,  and  is 
credited  with  all  payments  made  by  him ;  with  errors  in 
assessment,  when  properly  ascertained ;  with  such  taxes  as 
may  not  be  collected  because  of  tbe  insolvency  of  the  tax- 
payer ;  with  the  compensation  he  may  pay  the  assessor,  as  it 
is  fixed  bylaw,  and  with  his  own  compensation.  The  county 
taxes  are  not  shown  by  the  assessment,  and  the  auditor  is 
not  charged  with  any  duty  in  reference  to  them.  They  are 
levied  by  the  Court  of  County  Commissioners,  on  the  assess- 
ment made  by  the  State,  and  are  payable  by  the  collector 
into  the  county  treasury. 

The  first  and  principal  point  of  contention  between  the 
parties  is,  whether,  when  lands  are  bid  in  by  the  collector  for 
the  Stat«,  under  the  statutory  provisions  to  which  we  have 
referred,  the  collector  is  entitled  to  a  credit,  in  the  settlement 
of  his  accounts  with  the  auditor,  for  the  taxes  due  the  county, 
the  interest  thereon,  and  the  accruing  penalty,  which  are 
included  in  the  bid  he  is  required  to  make  ;  in  other  words, 
whether  the  State,  as  a  purchaser,  is  bound  to  pay  so  much 
of  the  sum  bid  as  is  not  due  to  it,  for  the  taxes  assessed,  the 
interest,  penalty,  and  costs. 

In  the  consideration  of  this  question,  the  relations  counties 
bear  to  the  State  must  not  be  overlooked,  but  kept  steadily 
in  view.  They  are  mere  local  subdivisions  of  the  territory  of 
the  State,  created  by  the  legislature  in  the  manner,  and 
under  the  limitations  of  the  constitution  as  to  geographical 
extent,  having  no  power  or  authority  except  that  which  is 
expressly  conferred.  The  whole  purpose  of  their  creation  is 
with  a  view  to  the  policy  of  the  State,  to  advance  political 
organization  and  civil  administration,  and  the  immediate 
local  interests  and  convenience  of  the  people  residing  within 
the  territory  assigned  to  them.  Whatever  of  power  may  be 
exercised  by  the  different  or  all  the  departments  of  the  local 
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government  which  may  be  ordained,  is  the  power  of  the  State, 
delegated  to  the  county.  A  limited  power  of  taxation,  for 
local  purposes  and  advantages,  is  vested  iu  some  designated 
tribunal.  It  is  but  a  parcel  of  the  power  of  taxation  residing 
in  the  State ;  is  in  part  exercised  by  the  State,  through  the 
appointed  agency ;  and,  except  in  the  purposes  to  which  the 
revenues  derived  by  the  exercise  of  the  power  may  be  applied, 
there  is  but  little  room  for  distinguishing  between  State  and 
county  taxation.  The  power  conferred,  as  between  the 
county  and  State,  may  be  at  any  time  withdrawn,  or  modified, 
or  altered  at  the  legislative  will.  The  taxes  levied  for  county 
purposes,  while  in  process  of  collection,  or  after  collection, 
may  be  withdrawn  from  the  county,  or  from  its  treasury,  and 
appropriated  as  the  legislature  may  direct.  There  can  be 
DO  ground  for  complaint — the  State  is  not  dealing  with  an 
individual,  nor  with  a  corporation,  having  or  claiming  adverse 
rights.  It  is  simply  in  the  pursuit  of  its  own  policy,  adapt- 
ing that  policy  to  public  necessities  and  exigencies,  as  may 
be  deemed  most  promotive  of  public  rights  and  interests. 

The  idea  that  seems  to  pervade  the  elaborate  argument  of 
the  counsel  for  the  relator,  that  it  would  be  manifest  injustice 
for  the  State,  becoming  the  purchaser  of  the  lands  at  a  sum 
which  embraces  the  county  tax,  as  well  as  the  State  tax,  to 
withhold  from  the  county  the  county  tax,  is  more  specious 
than  solid.  The  State,  by  the  purchase,  simply  proposes 
self-protection  against  the  delinquency  of  the  tax-payer ; 
becoming  a  purchaser  on  the  same  terms,  and  acquiring  the 
rights  of  an  individual  purchaser ;  not  cutting  ofi'  the  prior 
title,  except  upon  the  conditions,  on  which  it  would  be  barred 
and  cut  off  if  an  individual  were  the  purchaser.  Protection — 
the  full  measure  of  protection  to  which  the  State  is  entitled — 
the  delinquency  of  the  tax-payer  would  not  be  fully  cured — 
unless  the  purchase  embodied  all  taxes  the  sovereignty  had 
imposed,  and  which  were  a  lien  on  the  lands.  The  State  and 
county  tax  are  alike  the  burdens  and  impositions  of  the  sov- 
ereignty, which  it  is  public  policy  should  be  borne  and  dis- 
charged impartially. 

It  is,  doubtless,  within  the  legislative  competency  to  direct 
and  require,  when  lands  are  sold  for  the  payment  of  taxes, 
and  bid  in  by  the  State,  for  a*  sum  equalling  and  discharging 
the  State  and  county  tax,  that  from  the  treasury  of  the  State 
the  county  tax  shall  be  paid,  leaving  the  State  to  derive  in- 
demnity from  the  land,  or  from  its  redemption.  Such  a  direc^ 
tion  or  requisition,  imposing  on  the  State  a  liability  for  its 
own  taxes,  to  an  agency  of  its  own  creation,  must  be  clearly 
expressed,  or  the  result  of  necessary  implication.  It  can  not 
be  deduced  from  a  construction  which  would  be  given  statu- 
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tory  provisions,  if  the  relations  of  the  State  and  county  were 
diflferent,  and  the  county  had  an  inherent,  independent  right 
to  the  tax  levied  for  its  benefit,  not  subject  to  the  legislative 
control  and  will.  Statutes,  general  in  their  terms,  can  not 
divest  or  diminish  the  rights  or  prerogatives  of  the  sovereign, 
nor  impose  upon  it  liabilities;  and  they  are  not  so  interpreted, 
unless  that  idea  be  clearly  and  distinctly  expressed,  or  is 
matter  of  necessary  implication.  Upon  this  foundation  rests 
the  maxim.  Nullum  tempus  occurrit  regi  ;  and  the  general  rule, 
that  the  crown  is  not  bound  by  a  statute  unless  expressly 
named. 

A  careful  examination  of  the  revenue  laws  of  1868,  or  of 
1874-5,  or  as  now  embraced'  in  the  Code  of  1876,  will  not 
justify  the  inference,  that  the  legislature  intended  to  render 
the  State  liable  as  a  purchaser  to  pay  the  county  taxes  on 
land  of  which  it  was  compelled  to  become  a  purchaser,  or 
leave  all  taxes,  State  and  county,  unpaid  and  unsecured. 
While  such  liability  may  not  be  disavowed  in  express  terms, 
or  expressly  excluded,  there  are  no  words  expressing  it,  and 
it  is  inconsistent  with  the  entire  scheme  and  system  the  laws 
prescribe.  The  redemption  of  such  lands  is  through  the 
judge  of  probate  of  the  county  in  which  they  are  situate ;  in 
which  the  taxes  were  assessed  and  levied,  and  the  sale  made. 
Upon  redemption,  it  is  his  duty  to  pay  to  the  auditor  of  the 
State  the  proportion  of  the  redemption  money  belonging  to 
the  State,  and  to  pay  into  the  county  treasury  the  proportion 
belonging  to  the  county.  If  the  State  is  liable  and  bound  to 
pay  the  county  tax,  constituting  a  part  of  the  sum  bid  at  the 
sale,  the  entire  redemption  money  would,  of  course,  be  pay- 
able to  the  State — in  it  the  county  could  have  no  right  or 
interest.  The  redemption  of  lands  sold  for  the  payment  of 
taxes,  whether  the  State  or  an  individual  has  become  the 
purchaser,  is  in  the  nature  of  a  re-purchase — or,  rather,  the 
liberation  of  the  lands  from  the  conditional  purchase,  which, 
by  the  lapse  of  the  statutory  period,  would  become  absolute 
and  unconditional,  cutting  off  and  barring  the  prior  title. 
The  purchaser,  who  has  parted  with  the  original  purchase- 
money,  is  entitled,  as  matter  of  right,  to  the  redemption 
money ;  not  only  because  he  has  parted  with  the  original 
purchase-money,  but  because  •  it  is  his  conditional  estate 
which  is  destroyed. 

The  theory  and  idea  of  the  statute  is,  that  the  State  is  the 
purchaser  of  the  lands,  taking  title  in  its  own  name — holding 
it  as  security  for  payment  of  both  State  and  county  taxes. 
When  redemption  is  made,  and  there  can  be  made  a  separa- 
tion of  the  interests  of  the  State  and  county,  consolidated  by 
the  purchase  merely  for  public  benefit,  the  separation  shall 
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be  made ;  the  county  receiving  a  share  of  the  money,  the 
equivalent  of  its  share  of  the  sum  bid  at  the  sale,  the  remain- 
der being  paid  to  the  State.  A  duty  resting  upon  the  State, 
to  pay  the  count}'  tax,  merely  because  it  becomes  the  bidder 
and  purchaser,  as  matter  of  necessity,  for  public  advantage, 
to  prevent  its  revenue  laws  from  being  nullified  by  the  delin- 
quency of  the  tax-payer,  and  the  unwillingness  of  individuals 
to  become  purchasers,  can  not  be  deduced  from  these  statu- 
tory provisions.  It  would  render  them  inharmonious  and 
inconsistent. 

There  are  other  provisions  of  the  statutes,  referred  to  in 
the  argument  of  the  Attorney-General,  which  also  exclude 
any  such  idea ;  but  we  will  not  protract  this  opinion  by  a 
reference  to  them.  The  City  Court  properly  ruled,  that  the 
relator  was  not  entitled,  in  the  settlement  of  his  accounts  as 
tax-collector,  to  a  credit  for  the  county  tax,  or  the  interest, 
or  penalties  thereon,  levied  on  lands  which  he  had  sold,  for 
the  payment  of  taxes,  and  which  were  bid  in  or  purchased 
by  the  State. 

Such  a  credit  was  allowed  the  relator,  by  a  predecessor  of 
the  former  auditor,  in  the  settlement  of  his  accounts  for  the 
taxes  of  the  years  1873  and  1874  This  credit  was  not 
allowed  until  the  27th  July,  1876 ;  and,  of  consequence,  the 
correctness  and  effect  of  its  allowance  is  governed  by  the 
revenue  law  then  of  force,  and  not  by  that  of  1868,  which 
had  been  repealed.  The  lelator  has  been  tax-collector  of  the 
county  of  Mobile  since  1870 ;  and  it  seems  his  accounts  have 
been  since  running  and  unsettled.  The  present  auditor  insists 
this  credit  was  allowed  erroneously,  and  refuses  to  recognize 
or  allow  it  as  relieving  the  relator,  to  its  amount,  from  liabil- 
ity for  State  taxes  he  may  or  ought  to  have  collected  during 
the  years  1873  and  1874.  Whether  the  present  auditor  is 
not  bound  by  the  action  of  his  predecessor,  and  whether  the 
relator  has  not  an  absolute,  unqualified  right  to  the  credit, 
though  it  was  allowed  him  erroneously,  is  the  next  point  of 
contention. 

We  do  not  enter  on  the  inquiry,  as  to  the  power  of  the 
auditor  to  restate  accounts  which  his  predecessor  had  audited 
and  stated ;  nor  his  power  to  revise  and  reverse  the  action, 
as  it  is  termed  in  the  argument  of  counsel,  of  his  predecessor. 
These  questions  were  considered  and  decided,  after  delibera- 
tion and  careful  examination  of  authority,  in  Weaver  v.  Brew- 
er, 61  Ala.  318 ;  and  we  are  content  to  abide  the  conclusions 
then  reached. 

It  is  the  duty  of  the  auditor  to  audit  and  adjust  the  accounts 
of  all  public  officers,  who  collect  and  receive  any  part  of  the 
public  revenue ;  and  when  he  makes  an  adjustment  of  such 
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accounts,  it  is  esteemed  by  the  statutes  as  prima  facie  correct. 
In  effect,  it  is  placed  upon  the  footing  of  an  account  stated 
between  individuals,  so  far  as  he  may  allow  credits  to  the 
officer;  and  as  charging  the  officer,  it  is  prima  facie,  or  pre- 
sumptive evidence  of  his  liability.  A  successor  in  office  of 
the  auditor,  discovering  errors  or  omissions,  not  mere  errors 
of  calculation,  or  errors  patent  on  the  face  of  the  accounts, 
can  not,  by  correcting  the  entries  on  the  books  of  the  office, 
affect  the  value  as  evidence  of  the  audit  and  adjustment  of 
his  predecessor.  It  remains  prima  fade  evidence  of  its  own 
correctness,  and  the  onus  of  disproof  rests  upon  the  party — 
the  officer  or  the  State — averriug  that  it  is  infected  by  error. 
Weaver  v.  Breiver,  supra.  The  mistake  of  law,  or  of  fact, 
whichever  it  may  have  been,  that  induced  the  auditor  to  enter 
this  credit,  does  not  conclude  and  bind  the  State.  No  higher 
dignity,  or  greater  value,  can  be  claimed  for  it,  than  would 
attach  to  an  account  stated  between  individuals.  When  mis- 
take, error,  or  omission,  is  shown  to  have  vitiated  an  account 
stated,  the  courts  do  not  hesitate  to  reopen  and  rectify  it. 
The  laboring  oar  is  on  the  party  alleging  mistake,  and  pro- 
posing to  reopen  :  the  presumptions  are  in  favor  of  correct- 
ness. When  mistake,  or  inaccuracy,  is  made  plainly  to  ap- 
pear, these  are  corrected ;  otherwise,  the  mere  inadvertence 
of  parties  dealing  in  the  utmost  good  faith,  might  become  the 
source  of  positive  injustice. — 1  Story's  Eq.  §  523. 

But,  it  is  urged  the  State  is  estopped  from  claiming  a  cor- 
rection of  the  mistake,  because  the  relator,  relying  upon  its 
allowance,  paid  the  county  tax  into  the  county  treasury. 
Estoppels  against  the  State  can  not  be  favored.  They  may 
arise  from  its  express  grants  {3Iagee  v.  Hallett,  22  Ala.  699) ; 
but  can  not  arise  from  the  laches  of  its  officers ;  not  on  the 
notion  of  extraordinary  prerogative,  but  upon  a  great  public 
policy. —  U.  S.  V.  Kilpatrick,  9  Wheat.  735.  All  who  deal 
with  the  officer  or  agent  of  the  government,  must  inquire  at 
their  peril  into  the  extent  of  their  power.  The  law — the 
public  law,  of  which  courts  and  individuals  are  bound  to  take 
notice,  and  of  which  no  party  can  claim  ignorance — is  the 
source  of  the  power  of  the  auditor,  defining  it  with  clearness 
and  certainty.  He  is  not  clothed  with  the  power  of  creating 
any  claim  binding  on  the  State  ;  and  to  sanction  and  support 
any  credit  he  may  allow  in  the  settlement  of  the  accounts  of 
any  officer  charged  with  the  collection  of  the  public  revenue, 
the  law  entitling  him  to  the  credit  must  be  shown. — Floyd 
Acceptances,  7  Wall.  676 ;  Johnson  v.  U.  S.,  5  Mason,  441. 
It  was  not  within  the  scope  of  the  powers  of  the  auditor  to 
allow  the  credit ;  and  the  act  of  no  agent,  public  or  private, 
not  within  the  scope  of  the  agency,  can  bind  the  principal  by 
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way  of  estoppel,  no  matter  how  much  reliance  may  have 
been  placed  upon  it. 

The  claim  of  the  relator  for  fees  for  levying  upon  and 
making  sales  of  the  lands  can  not  be  sustained.  The  State 
is  never  liable  for  costs  or  fees,  unless  expressly  given  against 
it  by  law;  and  the  statute  declares  the  only  costs  or  charges 
which  the  State  shall  pay  on  tax  sales,  not  including  these 
fees.— State  v.  Keims,  41  N.  H.  238. 

We  do  not  deem  it  necessary  to  discuss  separately  the 
remaining  assignments  of  error.  They  do  not  present  ques- 
tions of  difficulty ;  and  having  examined  them,  we  are  con- 
tent with  the  rulings  of  the  City  Court  to  which  they  are 
directed.  The  result  is,  on  the  assignments  of  errors  by  the 
relator,  Lott,  the  judgment  of  the  City  Court  is  affirmed ; 
on  the  cross-assignment  by  the  appellee,  Brewer,  the  judg- 
ment is  reversed  and  remanded. 


Strauss  v,  Meertief. 

Action  for  Breach  of  Special  Contract  of  Employment. 

1.  Contract  f 01'  performunce  of  personal  services  ;  damages  on  breach. — "When 
a  person  contnictb  to  perform  persoual  services  for  another,  for  a  particular 
term,  at  stipulated  wages,  and  is  discharged,  without  fault  on  his  part,  before 
the  expiration  of  the  term;  he  may  regard  the  contract  as  broken,  and  imme- 
diately sue  and  recover  all  the  damages  he  may  sustain  up  to  the  time  of  tho 
trial;  or  he  may  treat  the  contract  as  still  continuing,  and,  holding  himself 
in  readiness  to  perform  it,  may  recover  the  entire  wages  due  on  the  expiration 
of  the  term;  and  if  the  wages  were  to  be  paid  by  installments,  he  may  recover 
each  installment  as  it  falls  due. 

2.  Same;  other  employment  in  redaction  of  damages. — If  the  person  so  dis- 
charged has  an  ofi'er  or  an  opportunity  of  similar  employment  by  another  per- 
son during  the  term,  it  is  his  duty  to  accept  it:  he  can  not  purposely  reject  it, 
and  remain  unemployed  during  the  term,  in  order  to  recover  liis  full  wages 
from  his  first  employer;  and  the  latter  may,  when  sued,  show  such  offer  or 
opportunity  and  refusal  to  reduce  the  amount  of  damages. 

3.  tkime ;  same. — This  principle,  however,  extends  only  to  the  offer  or  op- 
portunity of  the  same  or  similar  employment,  and  in  the  same  place  as  the 
first;  and  when  the  contract  is  made  by  a  father  for  the  employment  of  his 
minor  son,  an  element  ot  personal  trust  and  confidence  enters  into  it,  with 
which  the  courts  interfere  "only  with  a  trembling  hand,"  and  which  would 
justify  the  refusal  by  him  of  an  offer  of  similar  employment  by  another  per- 
son, unless  it  is  shown  that  no  reasonable  objection  could  be  made  to  his  ca- 
pacity, reputation,  habits,   morals,  or  mode  of  conducting  business. 

4.  Same;  burden  of  proof . — The  onus  is  on  the  defendant  to  prove  all  the 
facts  necessary  to  make  out  this  defense,  and  it  is  not  enough  for  him  to  show 
an  offer  or  opportunity  of  employment  and  its  refusal  by  the  son;  but,  if  he 
also  shows  that  the  offer  was  rejected  by  the  father,  simply  on  the  ground  that 


300  SUPKEME  COURT  Pec.  Term. 

[Straass  v.  Meertief.] 

its  acceptance  might  prejudice  his  right  of  recovery  against  the  defendant, 
the  onus  is  on  the  pluiutitf  to  show  that  some  just  objection  to  the  offer  ex- 
isted. 

6.  Cross-aeamiruitUm  of  wUness. — The  cro8R-examination  of  witnesses  is.  to 
a  great  degree,  necessaril}*  within  the  control  and  discretion  of  the  primary 
court;  and  the  appellate  court  is  loth  to  interfere  with  the  exercise  of  that  dis- 
cretion, when  the  purpose  is  to  impeach  the  witness,  or  show  his  bias  or  mo- 
tive, unless  error  is  plainly  shown. 

6.  Discharge  by  empl/iytr ;  estoppel.— A.a  adequate  cause  for  the  dismissal 
of  the  person  employed,  existing  and  known  to  the  employer  at  the  time  of 
such  dismissal,  excuses  and  justifies  the  discharge,  though  it  may  not  have 
been  specially  assigned  at  the  time;  and  if  the  want  of  busiuess  be  assigned 
as  the  cause  of  the  dismissal,  the  employer  is  not  thereby  estopped,  when 
sued,  from  showing  misconduct,  or  other  adequate  cause,  existing  and  known 
to  him  at  the  time  of  the  discharge,  though  it  would  be  a  circumstance  for 
the  consideration  of  the  jury. 

7.  Conclusiveness  of  judgment — A  judgment  rendered  in  a  former  action 
between  the  same  parties,  whether  offered  as  a  plea  in  bar,  or  as  evidence,  is 
conclusive,  not  only  of  the  questions  actually  litigated,  but  of  all  questions 
within  the  issues  that  could  have  been  properly  litigated  and  decided;  yet, 
when  the  record  only  of  the  former  suit  is  relied  on  as  a  bar,  it  must  show 
with  reasonable  certainty,  and  not  as  mere  matter  of  inference,  that  the  ques- 
tions in  the  second  suit  were  litigated  and  decided  in  the  first;  and  when  this 
does  not  appear  on  the  face  of  the  record,  parol  evidence  is  admissible  in  aid 
of  the  record. 

8.  iSa7n«.— In  an  action  for  a  breach  of  contract,  to  recover  one  of  the 
monthly  installments  of  wages,  a  judgment  on  verdict  for  the  defendant  is  a 
bar  to  a  subsequent  action  for  another  installment,  when  it  is  shown  by  parol 
evidence,  ju  aid  of  the  record,  that  the  existence  of  the  contract  was  the  only 
matter  in  controversy  in  that  suit;  but,  when  the  record  alone  is  relied  on, 
and  the  issues  were  broad  enough  to  embrace  mntters  of  defense  directed  only 
to  the  particular  installment,  it  is  not  a  bar  to  such  subsequent  action. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

These  two  cases  were  argued  and  submitted  together.  In 
each  case,  the  action  was  brought  by  Jacob  Strauss,  against 
S.  a.  Meertief ;  was  founded  on  a  breach  of  the  same  con- 
tract ;  was  commenced  before  a  justice  of  the  peace,  and  was 
removed  into  the  Circuit  Court,  by  appeal,  at  the  instance  of 
the  defendant.  The  first  action  was  commenced  on  the  5th  July, 
1878.  The  complaint,  or  statement  of  the  cause  of  action, 
filed  in  the  justice's  court,  alleged  that,  on  the  2d  November, 
1877,  plaintiff  entered  into  a  contract  with  defendant  for  the 
services  of  plaintiff's  son,  a  minor  under  eighteen  years  of 
age,  as  clerk  to  defendant,  for  the  period  of  one  year  then 
next  ensuing,  at  the  annual  salary  of  $300,  payable  monthly; 
that  in  May,  1878,  defendant  discharged  plaintiff's  said  son 
from  his  employment,  without  just  cause  or  excuse,  and  has 
since  persistently  refused  to  employ  him  ;  that  plaintiff's  son 
"  has  all  the  while  been  ready  to  do  and  perform  his  work 
and  service  as  clerk  as  aforesaid,  and  plaintiff  has  all  the 
while  kept  his  said  son  ready  to  do  and  perform  said  service; 
that  by  reason  of  the  premises,  and  the  defendant's  refusal  as 
aforesaid  to  allow  said  service  to  be  performed,  as  contracted 
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as  aforesaid,  between  the  2d  day  of  June,  1878,  and  the  2d 
day  of  July  following,  plaintiff  has  been  damaged  in  the  sum 
of  $100 ;  wherefore  plaintiff  claims  of  defendant  damages  on 
such  of  the  premises  so  stated,  and  in  the  sum  aforesaid.'* 
The  statement  in  the  other  case  was  in  the  same  words,  ex- 
cept a  change  in  the  dates,  claiming  damages  for  the  period 
"  between  the  2d  day  of  August,  1878,  and  the  2d  day  of 
September  following,'*  On  appeal  to  the  Circuit  Court,  it  is 
stated  in  the  transcript  that  no  other  complaint  was  filed  in 
either  case. 

In  the  first  case,  the  defendant  pleaded,  "  in  short  by  con- 
sent"— 1st,  the  general  issue;  2d,  that  defendant  employed 
plaintiff's  son  by  the  mouth,  discharged  him  at  the  end  of  a 
month,  and  paid  him  in  full  ;  3d,  that  the  discharge  was  for 
good  cause  ;  4tb,  that  plaintiff  heretofore  sued  defendant  on 
this  identical  cause  of  action,  before  li.  C.  Shorter,  a  justice 
of  the  peace,  who  had  jurisdiction,  "  and  was  defeated  on  a 
trial  on  the  merits,"  and  said  judgment  is  still  in  force  ;  6th, 
that  plaintiff  was  offered  other  employment  for  his  son,  of  the 
same  kind  and  value,  after  the  discharge  by  the  defendant, 
and  refused  to  allow  his  son  to  accept  it,  ''for  the  express  pur- 
pose of  making  this  defendant  liable  for  greater  damages  than 
he  otherwise  would  have  been."  In  the  second  case,  the  de- 
fendant pleaded — 1st,  the  general  issue ;  2d,  the  offer  and  re- 
fusal of  other  employment  during  the  term  ;  3d,  "that  plain- 
tiff ought  not  to  further  have  or  maintain  his  said  action 
against  him,  because  he  says  that  plaintiff  sued  him  before 
one  Justice  Seawell,  for  the  sum  of  $25,  as  the  wages  due  to 
him  for  the  employment  of  his  son  for  the  mouth  previous  to 
the  one  for  which  this  suit  is  brought,  and  upon  the  identical 
contract  of  employment  upon  which  this  suit  is  brought ; 
that  said  cause  was  appealed  to  this  court,  and  at  the  last 
term  of  this  court,  since  the  commencement  of  this  suit,  was 
heard,  and  determined  in  favor  of  the  defendant,  upon  a  trial 
on  the  merits ;  that  the  defendant  pleaded  in  said  cause  that 
he  did  not  undertake  and  promise  as  the  plaintiff  charged 
him  to  have  done,  upon  which  pleas  issue  was  joined ;  and 
that  witnesses  were  examined  by  each  party  as  to  said  issue, 
and  the  matter  was  submitted  to  the  jury,  and  the  jury  found 
a  general  verdict  for  the  defendant  upon  all  the  .issues  sub- 
mitted to  thera,  and  judgment  was  thereon  accordingly  ren- 
dered ;  which  said  judgment  is  in  full  force  and  unreversed." 
Issue  was  joined  on  all  these  pleas  in  each  case. 

On  the  trial  in  the  first  case,  as  the  bill  of  exceptions  states, 
the  plaintiff  proved  the  contract  of  employment  as  alleged, 
and  the  discharge  of  his  son  by  defendant,  on  or  about  the 
30th  April,  or  the  1st  May;  also,  that  the  only  reason  assigned 


302  SUPEEME  COUET  [Dec  Term. 

[Strauss  v.  Meertief.} 

by  defendant  for  snch  discharge  was,  "  that  times  were  dull, 
and  he  could  not  afford  to  keep  plaintiff's  son  in  his  employ- 
ment any  longer ; "  also,  that  plaintiff  protested  against  the 
discharge,  and  kept  his  son  in  readiness  during  the  rest  of  the 
term,  "  as  he  believed  he  ought  to  do,"  to  perform  the  service 
stipulated,  and  informed  defendant  of  the  fact ;  and  that  his 
son  continued  out  of  employment  until  the  2d  September, 
1878.  The  defendant  then  proposed  to  prove  that,  "  since 
the  time  of  his  discharge  in  April,  1878,  plaintiff's  said  son 
had  opportunities  of  employment,  and  that  said  offer  of  ser- 
vice was  declined."  The  plaintiff  objected  to  this  evidence, 
"  on  the  ground  that  it  was  illegal  and  irrelevant ;  and  on  the 
further  ground,  that  the  constant  readiness  of  his  son  to  re- 
turn to  defendant's  said  service  was  necessary  to  plaintiff's 
reliance  on  the  contract,  and  precluded  his  acceptance  of  any 
other  service  from  another ; "  which  objections  being  over- 
ruled by  the  court,  plaintiff  excepted.  A  witness  for  the  de- 
fendant then  testified,  "  that  Munter  &  Brother  and  one  Brock 
each  offered  plaintiff's  son,  and  plaintiff  for  his  said  son,  ser- 
vice ;  the  latter,  for  a  year,  some  time  in  May,  1878,  at  the 
rate  of  $300  per  annum  ;  the  other,  in  May,  1878,  during  a 
bankrupt  sale  of  the  stock  of  goods  of  said  Munter  &  Brother, 
at  the  rate  of  $54  per  month  ;  and  that  plaintiff  refused  these 
offers  of  employment  for  his  son,  oji  the  ground  that  he 
wanted  to  bold  defendant  liable  for  greater  damages  than  he 
would  be  liable  if  employment  was  accepted,  but  made  no 
other  objection  to  the  service  offered."  "  The  defendant 
offered  other  witnesses,  also,  who  testified  to  the  habitual 
neglect  of  defendant's  business  by  plaintiff's  said  son — that 
he  was  idle  and  incompetent,  and  had  been  all  the  while  since 
entering  defendant's  service  ;  and  the  defendant  himself,  be- 
ing sworn,  testified  to  the  truth  of  these  statements,  but  ad- 
mitted, on  cross-examination,  that  the  reason  assigned  to 
plaintiff  for  the  dismissal,  as  above  stated,  was  the  hard  times, 
and  that  therefore  he  had  no  farther  use  for  his  services  ;  and 
this,  he  admitted,  was  the  only  reason  ever  assigned  to  plain- 
tiff. Thereupon,  plaintiff  moved  to  exclude  all  the  evidence 
going  to  show  any  different  reasons  for  the  discharge  of  plain- 
tiff's son,  than  those  given  and  admitted  as  above  stated  ; 
insisting  that  defendant  was  estopped  from  setting  up  any 
othor  or  different  reasons.  The  court  overruled  the  objec- 
tions, and  plaintiff  excepted." 

"  The  foregoing  was  all  the  evidence  in  the  cause.  Plain- 
tiff then  asked  the  court,  in  writing,  to  charge  the  jury  as  fol- 
lows :  1.  '  Unless  shown  by  the  proofs  in  the  cause  that  the 
service,  if  any,  which  plaintiff'  had  opportunity  to  accept,  and 
declined,  was  of  the  same  nature  and  kind  as  that  which 
Voii.  liXiv. 
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plaintiff's  said  son  was  to  render  under  the  contract  with  de- 
fendant, it  can  not  be  considered  against  plaintiff  that  he  did 
not  accept  such  service.'  2.  '  It  is  no  defense  to  an  action  for 
the  services  claimed  in  this  case,  that  the  plaintiff,  should  this 
appear,  had  opportunity  to  accept  service  for  his  said  son,  of 
like  kind,  and  for  like  or  other  compensation,  for  the  time 
claimed  and  declared  on.'  "  The  court  refused  each  of  these 
charges,  and  the  plaintiff  excepted  to  their  refusal  ;  and  he 
now  assigns  their  refusal  as  error,  together  with  the  rulings 
of  the  court  on  the  evidence,  to  which,  as  above  stated,  he 
reserved  exceptions. 

On  the  trial  of  the  second  case  (in  which  the  defendant 
below  is  the  appellant),  as  the  bill  of  exceptions  recites,  the 
plaintiff  proved  the  contract,  the  discharge  of  his  son,  his 
readiness  to  perform  the  stipulated  service,  substantially  as 
in  the  first  case.  "  Plaintiff  introduced  evidence,  also,  tend- 
ing to  show  that  the  employment  which  had  offered  for  his 
son,  after  his  discharge,  was  of  a  temporary  nature,  or  was 
conditional  upon  the  termination  of  the  litigation  with  the 
defendant.  Part  of  defendant's  testimony  was  the  evidence 
of  witnesses  that  plaintiff  and  his  said  son,  on  the  trial  of  the 
suit  before  'Squire  Shorter  for  the  wages  for  the  month  of 
May,  1878,  had  stated  under  oath  that,  soon  alter  the  dis- 
charge of  the  son  by  defendant,  they  had  unconditional  offers 
of  employment  for  the  son,  of  like  kind  as  that  for  which  he 
was  engaged  by  defendant,  and  that  plaintiff  had  rejected 
such  employment  unconditionally,  for  the  purpose  of  holding 
defendant  for  greater  damages.  Plaintiff  and  his  said  son 
were  put  on  the  stand  as  witnesses  for  plaintiff,  and  evidence 
was  elicited  from  them  by  his  counsel,  tending  to  show  that 
their  statements  on  said  former  trial  were  to  this  effect — that 
said  offers  of  employment  were  conditional,  or  were  of  a  tem- 
porary character  ;  and  that  they  testified  to  the  fact  that  such 
offers  were  for  temporary  employment,  or  conditional  upon 
the  termination  of  the  suit  against  the  defendant.  The 
defendant  proposed  to  ask  said  witnesses,  on  cross-examina- 
tion, if  they  knew,  at  the  time  of  their  examination  before 
'Squire  Shorter,  that  the  fact  of  having  refused  employment 
for  the  son,  after  his  discharge  by  defendant,  was  an  import- 
ant question  in  the  case."  The  court  sustained  an  objection 
to  this  question,  and  would  not  allow  it  to  be  asked  ;  to  which 
the  defendant  excepted.  As  to  the  offer  of  employment  by 
Brock, the  evidence  was  also  conflicting;  the  defendant's  tes- 
timony tending  to  show  that  it  was  unconditional,  while  the 
plaintiff  and  his  son  testified  that  Brock  said  he  did  not  want 
the  son  until  the  termination  of  the  suit  against  defendant. 
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In  this  connection,  defendant  proposed  to  ask  plaintiff  and 
his  son,  on  cross-examination,  "  What  difference  did  it  make 
to  Brock,  in  employing  the  son,  whether  or  not  the  suit  was 
over?"  The  court  sustained  an  objection  to  this  question, 
and  defendant  excepted. 

"The  defendant  introduced  evidence,  also,  tending  to  show 
the  truth  of  the  matters  alleged  in  his  plea  of  former  adjudi- 
cation, and  the  pleas  tiled  on  the  trial  in  that  case  ;  a  copy 
of  which  pleas"  is  annexed  to  the  bill  of  exceptions  as  an 
exhibit,  and  which  are  the  pleas  filed  in  the  first  case,  as 
above  set  out.  "  The  plaintiff  introduced  evidence  showing 
that,  on  the  10th  June,  1879,  plaintiff  had  taken  an  appeal 
to  the  Supreme  Court  from  the  judgment  mentioned  and 
referred  to  in  said  plea,  and  that  said  appeal  was  taken  on 
the  bond  or  security  hereto  attached."  On  this  evidence  the 
court  charged  the  jury,  ex  mero  motu,  "  that  they  must  disre- 
gard the  defense  set  up  in  said  plea  of  former  adjudication." 
The  defendant  excepted  to  this  charge,  and  requested  the 
following  charge,  which  was  in  writing :  "  If  the  jury  find, 
from  the  evidence,  that  a  suit  between  these  same  parties,  on 
this  same  contract,  for  one  of  the  monthly  payments  falling 
due  before  the  monthly  payment  sued  for  in  this  case,  was 
tried  in  the  Circuit  Court  of  Montgomery  at  the  last  term ; 
and  that  on  said  trial  the  defendant  pleaded  and  introduced 
evidence  tendiog  to  show  that  he  had  never  made  the  con- 
tract sued  on  ;  and  that  the  case  was  submitted  to  the  jury 
on  issue  taken  on  that  plea,  and  the  jury  found  a  general  ver- 
dict for  the  defendant  on  said  trial;  and  judgment  was  there- 
upon rendered  for  the  defendant,  and  said  judgment  has  not 
been  reversed  in  the  Supreme  Court ;  then  they  naust  find  for 
the  defendant."  The  court  refused  this  charge,  and  the 
defendant  excepted  to  its  refusal. 

The  court  charged  the  jury,  also,  on  the  request  in  writing 
of  the  plaintiff:  1.  "If  there  was  a  contract  between  tho 
parties,  for  the  services  of  plaintiff  for  a  year  as  clerk  for 
the  defendant,  and  plaintiff  was  discharged  by  defendant, 
without  cause,  before  the  expiration  of  the  term  of  his  engage- 
ment ;  then  they  will  consider  that  plaintiff  was  not  com- 
pelled to  treat  the  contract  as  ended  by  the  act  of  discharge, 
and  could  treat  it  as  continuing  for  the  whole  term."  2.  "Any 
employment,  refused  by  plaintiff,  must  have  been  under 
opportunity  of  employment  during  the  particular  period  for 
which  plaintiff  sues ;  and  it  is  upon  the  defendant  to  show, 
to  the  satisfaction  of  the  jury,  that  the  plaintiff  had  such 
v:)pportunity,  and  that  it  was  for  the  particular  time  sued  for." 
To  each  of  these  charges  the  defendant  excepted. 

The  charges  given,  the  refusal  of  the  charges  asked,  and 
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the  several  rulings  of  the  court  on  the  evidence  to  which 
exceptions  were  reserved  by  the  defendant,  as  above  stated, 
are  now  assigned  as  error  by  him. 

Joseph  S.  Winter,  for  the  plaintiff, — When  a  person  is 
employed  for  a  definite  term,  and  is  discharged,  without  fault, 
before  the  expiration  of  that  term,  he  may  treat  the  contract 
as  thereby  terminated,  and  recover-  damages  for  its  breach ; 
or  he  may  consider  it  as  still  continuing,  and  recover  compen- 
sation or  wages  for  each  installment  as  it  falls  due  ;  and  if  he 
elects  to  pursue  the  latter  course,  he  must  hold  himself  in 
readiness  to  perform  the  stipulated  service  at  all  times,  and 
enter  into  no  other  engagement  which  would  prevent  or  inter- 
fere with  such  performance  on  his  part. — Barney  v.  Holcomhe, 
21  Ala.  570;  Costigan  v.  31.  dt  H.  Railroad  Co.,  2  Denio,609; 
Hecksher  v.  il/cOrea,  22  Wendell,  309.  This  principle,  applied 
to  the  facts  shown  by  the  record  in  these  cases,  is  decisive  of 
most,  if  not  all  of  the  questions  raised,  in  favor  of  the  plaintiff. 
If  it  was  necessary  that  the  plaintiff,  in  order  to  pursue  his 
remedy  on  the  contract,  should  hold  himself  in  readiness  to 
perform,  any  offer  or  opportunity  of  other  employment  dur- 
ing the  term  was  outside  of  the  issues.  If  such  offer  or 
opportunity,  and  its  refusal,  would  be  admissible  evidence  in 
any  case,  it  would  certainly  be  incumbent  on  the  defendant, 
desiring  to  avail  himself  of  it  as  a  defense,  to  show  also  that 
the  offered  employment  was  of  the  same  nature  and  charac- 
ter as  the  former,  for  the  same  compensation,  at  the  same 
place,  and  not  objectionable  on  any  other  ground ;  and  all 
these  things  must  be  shown,  to  render  the  evidence  admiss- 
ible. In  this  case,  if  all  these  prerequisites  had  been  affirm- 
atively shown,  the  evidence  would  still  have  been  incompe- 
tent ;  since  the  contract  was  for  the  employment  of  the  plain- 
tiff's minor  son,  and  involved  a  personal  trust,  and  personal 
relations,  which  could  not  be  transferred  to  another,  in  excuse 
of  the  defaulting  defendant.  It  follows,  too,  that  a  judgment 
in  an  action  for  one  installment  of  wages,  would  not  bar  an 
action  for  another  installment,  unless  it  was  affirmatively 
shown  that  such  judgment  involved  the  invalidity  of  the  con- 
tract.— 4  Otto,  357.  The  reason  assigned  for  the  discharge 
by  the  defendant,  was  a  part  of  the  contemporaneous  act,  and 
conclusive  on  the  defendant.  It  was  no  excuse  for  the  dis- 
charge, and  justified  the  plaintiff  in  treating  the  contract  as 
still  subsisting ;  and  having  thus  acted  on  it,  the  defendant 
should  not  be  heard  to  allege  any  other  ground  of  discharge, 
of  which  he  gave  no  notice.  As  to  tl^e  questions  asked  on 
cross-examination  of  plaintiff  and  son,  the  matters  inquired 
about  were  irrelevant ;  the  questions  were  not  in  proper  form, 
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being  too  general ;  and  enongh  is  not  shown  to  enable  this 
court  to  say  that  the  court  below  erroneously  restricted  the 
limits  of  a  cross-examination. 

GuNTER  &  Blakey,  contra,  cited  the  following  cases :  1.  As 
to  the  offer  or  opportunity  of  employment,  and  its  refusal,  in 
reduction  of  damages  :  Miirrell  v.  Whiting  d:  Sumner,  32  Ala. 
64 ;  Shannon  v.  ComstocJc,  21  Wendell,  457  ;  Moody  v.  Lever- 
ich,  14  Abb.  Pr.  N.  S.  145.  2.  As  to  the  conclusiveness  ot  the 
former  judgment :  Trustees  v.  Kellar,  1  Ala.  406 ;  Cole  v. 
ConoUy,  16  Ala.  271 ;  Barron  v.  Tartt,  18  Ala.  668 ;  Lyon  v. 
Odum,  31  Ala.  234 ;  Chamberlain  v.  Gaillard,  26  Ala.  504 ; 
Wittick  V.  Traun,  25  Ala.  317  ;  9  Porter,  349  ;  Rakes  Adrnr 
V.  Pope,  7  Ala.  161.  3.  As  to  the  large  latitude  allowed  on 
the  cross-examination  of  witnesses :  Tanne/s  Executor  v.  L. 
&  N.  Railroad  Co.,  60  Ala.  643  ;  Winston  v.  Cox,  Brainard  & 
Co.,  38  Ala.  274 ;  Seale  v.  Chamhliss,  35  Ala.  19  ;  Stoudenmeier 
V.  Wilsm,  29  Ala.  558 ;  Pool  v.  Pool,  33  Ala.  145 ;  BuTkird  v. 
Lambert,  4U  Ala.  210 ;  1  Greenl.  Ev.  §  446. 

BRICKELL,  C.  J. — Thsse  causes  between  the  same  par- 
ties, founded  on  an  averment  of  separate  breaches  of  the 
same  contract,  were  argued  and  submitted  together.  The 
case  of  the  plaintiff,  as  he  gave  evidence  tending  to  support, 
and  as  is  alleged  in  his  complaints,  is,  that  on  2d  day  of  No- 
vember, 1877,  the  defendant,  Meertief,  contracted  with  him 
for  the  services  as  a  clerk  of  his  minor  son,  Isaac  Strauss,  for 
a  term  of  twelve  monthf.,  then  commencing,  at  and  for  the 
sum  of  three  hundred  dollars,  payable  in  monthly  install- 
ments of  twenty-five  dollars.  The  first  case  was  an  action 
for  the  recovery  of  the  wages  claimed  to  be  due  for  the  month 
of  June,  1878;  the  second,  for  the  installment  of  wages 
claimed  to  be  due  for  the  month  of  August,  1878.  It  is 
averred  that,  in  May,  1878,  the  defendant,  without  cause,  dis- 
charged said  Isaac  from  his  service,  and  refused  to  permit 
him  to  perform  said  contract. 

On  the  trial  of  the  first  cause,  the  defendant  offered  evi- 
dence tending  to  show  that,  after  the  discharge  of  said  Isaac, 
he  had  opportunity  of  employment,  and  that  such  offer  of 
service  was  declined.  To  the  introduction  of  this  evidence, 
the  plaintiff  objected ;  but  his  objection  was  overruled,  and 
the  defendant  was  permitted  to  prove  that,  some  time  in  May, 
1878,  there  was  an  offer  made  by  one  Brock,  to  plaintiff  and 
his  son,  to  employ  the  son  for  a  year,  at  the  rate  of  three 
hundred  dollars  ;  and^nother  offer,  during  a  bankrupt's  sale, 
to  employ  him  at  the  rate  of  fifty-four  dollars  per  mouth. 

It  is  not  matter  of  doubt,  that  when  a  contract  is  made  fer 
Vol.  uov. 
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personal  services,  for  a  particular  term,  at  stipulated  wages, 
if  the  party  employed  is,  without  cause,  discharged  during 
the  term,  he  has  the  right  to  regard  the  contract  as  broken, 
and  may  immediately  sue  and  recover  all  the  damages  result- 
ing from  its  breach,  which  he  may  sustain  up  to  the  time  of 
the  trial.  But  he  is  not  compelled  to  accept  the  breach  of 
his  employer,  as  a  termination  of  the  contract :  he  may  elect 
to  treat  it  as  continuing,  and,  keeping  himself  in  readiness  to 
perform  the  contract  on  his  part,  may  recover  the  wages  due 
on  the  expiration  of  the  term. — Davis  v.  Ayres,  9  Ala.  292  ; 
Barney  v.  Holcombe,  21  Ala.  567  ;  Fowler  v.  Armour,  24  Ala. 
194.  And  if  the  wages  are  payable  by  installments,  he  may 
sue  for  and  recover  each  installment,  as  it  becomes  due. 
Davis  V.  Preston,  6  Ala.  83. 

2.  In  this  class  of  cases,  the  general  principle  applies,  that 
whoever  seeks  redress  for  an  injury  from  the  conduct  of  an- 
other, is  under  a  moral  and  legal  duty  to  use  due  diligence 
in  preventing  loss  thereby. — Sedgwick  on  Dam.  105.  It  is 
only  direct  damages  resulting  from  the  breach  of  the  contract 
which  are  recoverable.  These  are  a  full  compensation  for 
the  wrong.  A  party  having  it  in  his  power,  by  ordinary  care 
and  diligence,  to  take  measures  by  which  the  loss  will  be  less 
aggravated,  cannot  content  himself  with  inaction.  The  wrong 
does  not  absolve  him  from  all  duty  to  him  from  whom  it  may 
proceed.  The  logic,  justice  and  equity  of  the  principle  are 
strongly  stated  and  illustrated  in  Miller  v.  Mariner's  Church, 
7  Green.  55,  by  Weston,  J.:  "  If  the  party  injured  has  it  in 
his  power  to  take  measures,  by  which  his  loss  may  be  less 
aggravated,  this  will  be  expected  of  him.  Thus,  in  a  contract 
of  assurance,  where  the  assured  may  be  entitled  to  recover 
for  a  total  loss,  he,  or  the  master  employed  by  him,  becomes 
the  agent  of  the  assurer,  to  save  and  to  turn  to  the  best  ac- 
count such  of  the  property  assured  as  can  be  preserved.  The 
purchaser  of  perishable  goods  at  auction  fails  to  complete  his 
contract;  what  shall  be  done?  Shall  the  auctioneer  leave 
the  goods  to  perish,  and  throw  the  entire  loss  upon  the  pur- 
chaser ?  That  would  be  to  aggravate  it  unreasonably  and 
unnecessarily.  It  is  his  duty  to  sell  them  a  second  time  ;  and 
if  they  bring  less,  he  may  recover  the  difference,  with  com- 
missions and  other  expenses  of  resale,  from  the  first  pur- 
chaser. If  the  party  entitled  to  the  benefit  of  a  contract,  can 
protect  himself  from  a  loss  arising  from  a  breach,  at  a  trifling 
expense,  or  with  reasonable  exertions,  he  fails  in  social  duty 
if  he  omits  to  do  so,  regardless  of  the  increased  amount  of 
damages  for  which  he  may  intend  to  hold  the  other  contract- 
ing party  liable.  Qui  non  'prohihet,  cum  prohihere  possit,  jubet. 
And  he  who  has  it  in  his  power  to  prevent  an  injury  to  his 
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neighbor,  and  does  not  exercise  it,  is  often,  in  a  moral,  if  not 
in  a  legal  point  of  view,  accountable  for  it.  The  law  will  not 
permit  him  to  throw  a  loss,  resulting  from  a  damage  to  him- 
self, upon  another,  arising  from  causes  for  which  the  latter 
may  be  responsible,  which  the  party  sustaining  the  damage 
might,  by  common  prudence,  have  prevented." 

In  our  own  own  case  of  Murrell  v.  Whiting,  32  Ala,  66,  this 
principle — that  a  party  entitled  to,  and  claimiog  the  benefits 
of  a  contract,  is  bound,  if  he  can  with  reasonable  exertions, 
to  protect  himself  from  the  loss  proceeding  from  its  breach — 
is  fully  recognized.  The  reason  and  justice  of  the  principle 
must  find  repeated  illustrations  in  the  business  of  life.  Take 
this  case.  The  son  was  employed  as  a  clerk,  for  the  term  of 
one  year.  Before  the  expiration  of  the  term,  he  is,  as  alleged, 
discharged  without  cause.  If  he  had  been  permitted  to  con- 
tinue the  service,  he  could  have  earned,  and  the  plaintiff 
would  have  been  entitled  to,  the  stipulated  wages  ;  no  more, 
and  no  less.  Discharged,  the  only  loss  for  which,  in  this  ac- 
tion founded  on  the  contract,  compensation  can  be  claimed, 
is  the  wages  which  would  have  been  earned.  But  the  next 
day,  or  at  any  other  intermediate  period,  like  employment,  at 
the  same,  or  greater  wages,  by  a  party  as  to  whom  there  is 
no  just  exception,  is  offered  him  ;  or  he  can  obtain  it,  by  the 
exertions  made  ordinarily  by  men  out  of  employment.  What 
damages  has  he  sustained,  except  the  loss  of  wages  when  the 
act  of  the  defendant  left  him  necessarily  unemployed?  He 
may  not  continue  unemployed  from  choice,  merely  to  recover 
from  the  defendant  the  wages  he  had  contracted  to  pay. 
Neither  good  morals,  nor  the  law,  will  countenance  him  in 
persisting  voluntarily  in  idleness,  that  the  amount  of  his  re- 
covery from  the  defendant  may  not  be  diminished.  When 
compensation  was  given  him,  for  the  time  he  was  necessarily 
employed,  all  the  demands  of  justice  are  satisfied. — Shannon 
V.  Comstock,  21  Wend.  457 ;  Costigan  v.  Mohatvk  &  Hudwn 
R.  R.  Co.,  2  Denio,  609 ;  Jones  v.  Jones,  2  Swan  (Tenn.)  605  ; 
State  V.  Powell,  44  Mo.  436. 

3.  We  must  not  be  understood  as  intimating,  that  he  is 
under  the  duty  of  engaging  in,  or  accepting,  any  other  em- 
ployment than  such  as  may  be  of  the  same  nature  and  de- 
scription of  that  in  which  he  was  employed  by  the  defendant; 
or  employment  of  that  kind,  at  a  place  different  from  that  in 
which  the  employment  of  the  defendant  contemplated  his  re- 
maining during  the  term.  The  father,  hiring  his  minor  son 
as  a  clerk  to  a  merchant,  may  justly  be  presumed  to  have  in 
view  the  acquirement  by  the  son  of  knowledge  and  skill  in 
that  particular  business.  This  will  often  be  a  more  material 
consideration,  than  the  wages  the  son  can  earn  during  mi- 
Voii.  Lxrv. 
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nority.  That  for  the  son  there  was  offered,  or  could  with 
reasonable  exertions  have  been  obtained,  employment  as  a 
laborer  on  a  farm,  or  as  the  employee  of  a  railroad  company, 
or  a  workman  in  a  machine  shop,  or  as  an  operative  in  a  fac- 
tory, or  in  any  service  not  of  the  same  kind,  and  not  afford- 
ing to  the  son  like  advantages  for  the  acquirement  of  knowl- 
edge and  skill  as  a  merchant,  can  not  and  ought  not  to  fur- 
nish a  ground  for  the  diminution  of  the  .plaintiff 's  recovery. 
There  is  much  of  personal  trust  and  confidence  reposed  by  a 
father  in  engaging  his  son  in  the  service  of  another.  It  must 
be,  if  sheer  indifference  to  the  welfare  of  the  son  is  not  im- 
puted, a  material  ingredient  of  all  such  contracts.  Because 
of  the  personal  trust,  which  enters  into  a  contract  of  appren- 
ticeship, the  law  holds  it  is  not  assignable  by  the  master. 
Tucker  v.  3Iagee,  18  Ala.  99.  Any  reasonable  objection,  be- 
cause of  capacity,  reputation,  mode  of  dealing  and  transact- 
ing business,  or  of  habits  or  morals,  which  could  be  made  to 
the  person  from  whom  employment  could  be  obtained,  would 
afford  a  justification  to  the  plaintiff,  for  rejecting  it  when 
offered,  or  excuse  him  from  not  making  exertions  to  secure  it. 
There  can  be,  only  with  "  a  trembling  hand,"  an  interference 
with,  or  control  taken  of  the  discretion  of  a  father,  in  the  de- 
termination of  that  which  is  the  best  for  his  child. 

4.  If  the  evidence  offered  had  been,  as  first  proposed, 
merely  that  the  son  had  opportunity  of  service,  which  he  de- 
clined, it  ought  not  to  have  been  received.  It  is  the  defend- 
ant claiming  that  the  plaintiff  cannot  recover,  or  that  the 
measure  of  his  recovery  shall  be  reduced,  because  of  facts 
occurring  after  a  confessed  breach  of  contract.  The  burden 
of  establishing  such  facts  rests  upon  him,  as  of  any  other  fact 
which  is  in  confession  and  avoidance.  The  evidence  first 
offered,  to  which  objection  was  made,  on  its  face  was  irrele- 
vant. It  was  not,  so  far  as  disclosed,  of  a  service  the  father 
could  be  held  bound  to  accept.  It  may  be,  it  was  the  offer 
of  a  service  so  foreign  to  that  in  which  the  defendant  had  en- 
gaged to  employ  the  son,  that  from  its  very  nature  the 
father  could  have  refused  it.  Nor  was  the  offer  of  employ- 
ment made  to  the  father,  but  to  the  son,  who,  without  the 
consent  of  the  father,  had  not  capacity  to  accept  or  reject  it. 
But,  though  the  proposition  may  have  been  of  evidence  which 
was  irrelevant,  yet,  if  the  evidence  given  was  relevant  and  ad- 
missible, the  error  of  the  court  would  be  error  without  in- 
jury. The  evidence  introduced  was  of  an  offer  of  employ- 
ment which  the  father  rejected,  assigning  no  other  reason  for 
the  rejection,  than  that  it  might  interfere  with  his  claim 
against  and  right  of  recovery  from  the  defendant.  The  evi- 
dence was  admissible ;  and  if  there  was  any  other  reason  for 
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not  acceptiDg  the  offer  of.  employment,  than  that  assigned 
when  it  was  refused,  it  could  have  been  shown  by  the  plain- 
tiff. 

It  results  from  the  views  we  have  expressed,  that  in  the 
first  case  the  Circuit  Court  erred  in  refusing  the  first  charge 
requested  by  the  plaintiff,  but  that  there  was  no  error  in  re- 
fusing the  second  and  third  charges ;  and  in  the  second  cause, 
that  the  court  did  not  err  in  giving  the  charges  requested  by 
the  plaintiff,  to  which  exceptions  were  reserved. 

5.  The  cross-examination  of  a  witness  is,  of  necessity, 
largely  under  the  control,  and  within  the  discretion  of  the 
primary  court ;  and  appellate  courts  are  reluctant  to  review 
and  reverse  their  action,  in  limiting  or  enlarging  its  area, 
when  the  purpose  is  to  show  the  bias,  or  motive,  or  to  im- 
peach the  witness.  Much  must  depend  on  the  conduct  and 
attitude  of  the  witness  during  the  examination  ;  and  much 
may  depend  on  the  course  of  the  cross-examining  counsel. 
We  are  disinclined  to  review  and  reverse  the  action  of  the 
Circuit  Court  in  its  rulings  in  reference  to  the  questions  pro- 
pounded on  cross-examination  to  the  plaintiff,  and  to  his  son  ; 
as  we  would  be,  if  the  questions  had  been  allowed. — 1  Whart. 
Ev.  §  528. 

6.  There  was  no  necessity  that  the  defendant,  at  the  time 
of  discharging  the  son  from  employment,  should  have  as- 
signed any  special  reason  for  the  dismissal.  If  such  reason 
then  existed,  and  was  known  to  the  defendant,  it  justified  the 
dismissal,  though  it  may  not  have  been  then  assigned.  The 
fact  that  he  assigned,  as  the  cause  of  dismissal,  only  the  want 
of  business,  will  have  more  or  less  tendency  to  show  that 
there  was  no  other  cause  for  it,  and  will  cast  more  or  less 
doubt  upon  the  evidence  that  there  was  a  justifying  cause, 
growing  out  of  the  conduct  of  the  son.  These  are  matters 
for  the  consideration  and  determination  of  the  jury  ;  and  the 
assertion  by  the  defendant  of  a  particular  cause  tor  it,  at  the 
time  of  the  dismissal,  does  not  estop  him  from  showing  mis- 
conduct on  the  part  of  the  son,  which  would  justify  it. 

7.  The  general  principle  invoked  by  the  appellant  in  the 
second  case,  in  support  of  the  correotness  of  the  charge  he 
requested,  and  which  was  refused,  cannot  be  doubted.  A 
judgment,  as  between  parties  or  privies,  as  a  plea  or  bar,  or 
as  matter  of  evidence,  is  conclusive,  not  only  of  the  questions 
actually  litigated,  but  of  all  questions  within  the  issues,  which 
could  have  been  properly  litigated  and  determined. —  Trus- 
tees, &c.  V.  Kdlar,  1  Ala.  400 ;  Chamberlain  v.  Gaillard,  26 
Ala.  504 ;  Wittick  v.  Traun,  25  Ala.  317  ;  Hutchinson  v.  Bear- 
ing, 20  Ala.  '798.  But,  that  a  judgment  in  one  action  shall  be 
conclusive  in  another,  when  only  the  record  is  relied  on  as  a 
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bar,  it  must  appear  with  reasonable  certainty, .  not  as  mere 
matter  of  inference,  that  the  questions  in  the  second  suit  were 
litigated  and  decided  in  the  first  suit.  If  the  record  does  not, 
on  the  face  of  it,  bear  certain  evidence  of  this  fact,  it  may  be 
aided  by  parol  evidence ;  and  the  burden  of  proof  rests  on 
the  party  holding  the  affirmative. — Strother  v.  Butler,  17  Ala. 
733  ;  Chamberlain  v.  Gaillard,  supra  ;  Davidson  v.  Shipman, 
6  Ala.  27.  The  record  of  a  judgment  is  not  evidence  of  any 
matter  which  was  incidentally  cognizable  in  the  course  of  the 
proceedings  leading  to  its  rendition  ;  nor  of  matter  which, 
from  the  judgment  itself,  is  to  be  inferred  by  argument. 
Duclhess  of  Kingston's  Case,  2  Smith's  Leading  Cases,  and 
notes,  609  ;  McCravey  v.  Rernson,  19  Ala.  430. 

8.  It  is  doubtless  true,  that  the  issues  in  the  first  suit,  the 
judgment  in  which  is  relied  on  as  a  bar,  were  broad  enough 
to  cover  the  question  whether  there  was  a  contract  made  by 
the  defendant  for  the  employment  of  the  son  of  the  plaintiff; 
and  they  were  broad  enough  to  comprehend  various  matters 
of  defense  directed  only  to  the  right  of  recovery  for  that  par- 
ticular installment  of  wages,  and  which  would  not  affect  the 
right  to  recover  other  installments.  If,  as  in  the  case  of 
Bakes  v.  Pope,  7  Ala.  161,  it  appeared  by  parol  evidence,  in 
aid  of  the  record,  that  the  existence  of  the  contract  was  the 
onl}'  matter  of  controversy  in  the  first  suit,  the  judgment 
would  be  conclusive.  There  is  no  such  evidence  ;  the  fact  is 
to  be  inferred  from  the  general  verdict  in  favor  of  the  defend- 
ant, which  is  good,  can  be  supported,  and  would,  when  nec- 
essary, be  referred  to  any  good  plea  the  defendant  may  have 
pleaded.  We  do  not  inquire  whether  the  appeal  affected  the 
force  and  effect  of  the  judgment  as  a  bar,  or  as  evidence  of  a 
former  judgment  between  the  same  parties.  We  hold  that, 
as  it  did  not  appear  with  reasonable  certainty  that  the  exist- 
ence of  the  contract  between  plaintiff  and  defendant  was  lit- 
igated, and  the  ground  of  the  verdict  and  judgment  in  the 
first  suit,  the  judgment  in  that  suit  did  not  operate  as  a  bar 
to  the  second  suit. 

The  result  is,  the  judgment  in  the  first  case  must  be  re- 
versed, and  the  cause  remanded ;  and  the  judgment  in  the 
second  case  must  be  affirmed. 
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Application  hy  County  Board  of  Bevenue,  for  Mandamus  and 
Prohibition  to   Circuit  Judge. 

1.  County  hoard  of  revenue;  renewal  of  sheriff's  bond;  conclusiveness  of 
proceedings,  and  how  revised. — When  a  county  board  of  revenue,  which  is  made 
a  court  of  record,  is  authorized  to  examine  the  bonds  of  county  officers,  to 
require  a  new  bond  from  an  officer  whose  old  bond  is  found  insufficient,  and 
to  report  a  vacancy  in  the  oflice  on  his  failure  to  give  a  new  bond  as  required; 
the  action  of  the  board,  declaring  the  sheriff 's  bond  insufficient,  and  requir- 
ing him  to  give  a  new  bond,  is  final  and  conclusive,  no  appeal  from  its  decis- 
ion being  given  by  the  statute,  and  can  not  be  revised  or  reversed  by  the  Cir- 
cuit Court;  yet,  if  the  record  of  the  proceedings  of  the  board  tails  to  show  a 
compliance  with  legal  requirements,  they  may  be  removed  by  certiorari  into 
the  Circuit  Court,  and  there  quashed. 

2.  Prohibition  by  circuit  judge,  to  infer ior  tribunal. — A  circuit  judge  has  au- 
thority to  grant  writs  of  prohibition,  or  other  original  remedial  writs,  which 
were  grantable  by  judges  at  common  law;  and  when  the  writ  is  issued  by  him, 
though  on  an  insufficient  petition,  or  otherwise  irregularly,  it  can  not  be  dis- 
regarded or  disobeyed  by  the  inferior  tribunal  to  which  it  is  directed;  nor  will 
this  court,  in  such  case,  interfere  by  prohibition,  at  the  instance  of  the  infe- 
rior tribunal,  to  restrain  action  under  a  writ  irregularly  issued. 

3.  Same  ;  practice. — A  writ  of  prohibition  should  never  be  issued  by  a  cir- 
cuit judge  in  vacation,  nor  without  notice  to  the  tribunal  and  persons  to  be 
affected:  when  application  is  made  for  the  writ  in  vacation,  a  rule  to  show 
cause  shoul'd  be  first  granted,  returnable  to  the  next  term  of  the  court,  and 
should  be  served  on  the  judge,  or  court,  and  on  the  parties;  and  at  the  next 
term,  no  cause  being  shown  against  it,  a  peremptory  writ  may  be  issued. 

4.  Same;  when  mandamus  lies  to  circuit  judge. — When  a  circuit  judge  has 
irregularly  granted  a  prohibition  in  vacation,  on  a  petition  which  did  not 
justify  it,  and  without  notice  or  a  preliminary  rule  to  show  cause;  although 
this  court  will  not  interfere  by  prohibition,  at  the  suit  of  the  inferior  tribunal, 
which  has  disregarded  the  writ,  it  will  grant  a  writ  in  the  nature  of  a  manda- 
mus, commanding  the  circuit  judge  to  set  aside  the  writ  issued  by  him,  and 
to  reverse  his  action   back  to  the  filing  of  the  original  petition. 

Application  by  petition,  under  oath,  by  Jesse  H.  Boothe, 
William  Montgomery,  Thomas  W.  Hall,  Noah  W.  Cox,  and 
John  M.  Jones,  composing  the  Board  of  Revenue  of  Autauga 
county,  for  a  prohibition,  mandamus,  or  other  remedial  writ, 
directed  to  Hon.  James  Q.  Smith,  presiding  in  the  Circuit 
Court  of  said  county,  restraining  all  further  action  or  pro- 
ceedings under  a  writ  of  prohibition  issued  by  him,  at  the  in- 
stance of  John  B.  Simpson,  the  sheriff  of  said  county,  against 
these  petitioners  individually,  and  against  the  JJoard  of  Rev- 
enue. The  material  facts  of  the  case,  as  shown  by  the  peti- 
tion and  accompanying  exhibits,  are  fully  stated  in  the  opin- 
ion of  the  court.     The  said  Board  of  Revenue  was  created  by 
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an  act  of  the  General  Assembly,  approved  February  27th, 
1 879,  which  may  be  found  in  the  Session  Acts  of  1878-9,  pp. 
248-51.  It  consists  of  the  probate  judge  of  the  county,  who 
is  the  presiding  judge  and  clerk,  and  four  commissioners,  who 
are  appointed  by  the  governor.  It  is  declared  a  court  of 
record,  and  vested  with  all  the  jurisdiction  and  powers  which, 
in  other  counties,  are  vested  in  and  exercised  by  the  Court 
of  County  Commissioners.  Its  powers  in  regard  to  the  bonds 
of  county  officers,  which  are  material  in  this  case,  are  con- 
tained in  the  10th,  11th,  and  12th  sections  of  said  act,  in  the 
following  words :  Sec.  10:  "  It  shall  be  the  duty  of  said 
Board  of  Revenue,  from  time  to  time,  to  examine  the  bonds 
of  all  county  officers  whose  duty  it  is  to  receive  any  of  the 
revenues  of  said  county  ;  and  if,  upon  such  examination,  it  is 
ascertained  that  the  bonds  of  any  such  officer  be  insufficient 
in  amount  or  otherwise,  it  shall  be  the  duty  of  said  board  to 
make  an  order,  requiring  said  officer  to  appear  before  them, 
on  a  day  therein  named,  to  show  cause  why  he  should  not  be 
required  to  execute  a  new  bond."  Sec.  11:  "It  shall  be  the 
duty  of  the  presiding  judge  of  said  board  to  issue  a  written 
notice  to  said  officer,  requiring  him  to  appear  before  said 
board,  on  the  day  named  in  said  order,  to  show  cause  why  he 
should  not  be  required  to  give  a  new  bond;  which  notice 
shall  be  served  by  the  sheriff  of  said  county,  unless  the  sheriff 
is  a  party  to  said  proceeding  (then,  and  in  that  event,  it  shall 
be  the  duty  of  the  coroner  to  execute  the  said  notice),  ten 
days  before  the  day  named  in  said  order."  Sec.  12:  "  Said 
board  shall  assemble  at  the  court-house  in  said  county,  on  the 
day  named  in  said  order ;  at  which  time,  said  officer  may  ap- 
pear, and  introduce  evidence  of  the  sufficiency  of  his  bond, 
and  the  said  board  may  introduce  evidence  as  to  the  suffi- 
ciency or  insufficiency  of  said  bond  ;  and  if,  upon  the  invest- 
igation then  had,  it  shall  appear  to  the  satisfaction  of  said 
board  that  said  bond  is  insufficient,  it  shall  make  an  order 
requiring  said  officer  to  appear  before  it,  on  a  day  therein 
named,  and  execute  a  new  bond,  payable  and  conditioned  as 
required  by  law.  Said  board  shall  then  adjourn,  to  meet  on 
the  day  mentioned  in  said  order;  and  if  said  officer  shall,  on 
the  meeting  of  said  board,  file  with  the  presiding  judge  of 
said  board  a  bond  deemed  by  said  board  good  and  sufficient, 
it  shall  be  their  duty  to  approve  the  same,  and  indorse  their 
approval  thereon  ;  but,  should  said  officer  fail  to  execute  and 
deliver  to  said  board,  on  said  day,  a  bond  deemed  by  them 
good  and  sufficient,  the  office  which  he  holds  is  hereby  de- 
clared vacant,  and  said  board  shall  certify  such  vacancy  to 
the  governor,  who  shall  fill  such  vacancy  by  appointment." 
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Thos,  H.  Watts  &  Sons,  W.  H.  &  W.  T.  Northington,  and 
Thos.  W.  Sadler,  for  the  petitioners. — Tlie  Board  of  Revenue 
was  exercising  an  undoubted  jurisdiction,  and  the  regularity 
of  its  proceedings  could  not  be  assailed  or  inquired  into  by 
prohibition.  —High  on  Extra.  Leg.  Rem.  §§  762-73  ;  Ex  parte 
Smith,  23  Ala.  91.  Nor  did  Simpson's  petition  authorize 
the  circuit  judge  to  issue  a  certiorari. — Doolittle  v.  G.  &  0. 
Railroad  Co..  14  Illinois,  381  ;  People  v.  Goodwin,  1  Selden, 
N.  Y.  5'  8;  3Iorewood  v.  HoUister,^  Selden,  N.  Y.  309  ;  State 
V.  Stewart,  5  Strobh.  29  ;  Sivan  v.  3Iayor,  8  Gill,  150  ;  State 
V.  Bill,  13  Ired.  373  ;  19  Penn.  St.  134 ;  16  Geo.  25 ;  26  Bar- 
bour, 437  ;  5  Wise.  191 ;  4  Jones'  Law,  N.  C.  109  ;  Redmond 
V.  Anderson,  18  Ark.  380;  2  Dutcher,  N.  J.  111^;  3  Cal.  386; 
1  Harr.  Dig.  577.  If  a  case  had  been  presented  for  a  writ  of 
prohibition,  the  judge  had  no  power  to  grant  it  in  vacation. 
Ex  parte  Ray  dc  DeFoe,  45  Ala.  15.  But  the  circuit  judge 
himself  issued  no  writ,  and  did  not  order  the  clerk  to  issue 
any  prohibition,  or  other  specific  writ :  his  order  to  the  clerk 
was  "  to  issue  the  writ  which  the  petition  prays," — a  writ 
"  ordering  and  directing  them  as  prayed  for  in  said  petition." 
If  the  judge  himself  had  the  power  to  issue  a  prohibition, 
he  could  not  delegate  it  to  his  clerk  ;  and  the  order  is  not 
sufficient  for  that  purpose,  if  the  power  could  be  delegated. 
The  writ  issued  by  the  clerk  being  void,  these  petitioners  were 
not  guilty  of  any  coatempt  in  disregarding  it ;  and  having  no 
other  remedy  against  this  usurpation  of  power  by  the  circuit 
judge,  they  are  entitled  to  a  prohibition  from  this  court. — 23 
Ala.  94. 

STONE,  J. — The  present  petitioners  compose  the  Board 
of  Revenue  of  Autauga  county,  appointed  under  the  act  cre- 
ating the  board,  approved  February  27, 1879. — Pamph.  Acts, 
248.  This  case  arose  as  follows :  The  Board  of  Revenue 
cited  the  sheriff  of  Autauga  county  before  them,  to  show 
cause  why  he  should  not  be  required  to  execute  a  new  bond 
as  sheriff.  The  hearing  and  trial  were  had,  on  evidence  in- 
troduced by  each  party,  on  the  5th  day  of  May,  1879 ;  and 
the  board  made  an  order,  "  that  the  said  John  B.  Simpson, 
as  sheriff,  appear  before  the  Board  of  Revenue,  on  the  15th 
day  of  May,  1879,  and  execute  a  new  bond  as  such  sheriff  as 
aforesaid,  in  the  penal  sum  of  ten  thousand  dollars,  payable 
and  conditioned  as  required  by  law."  The  penalty  of  the 
bond,  under  which  the  sheriff  had  been  acting,  was  five  thou- 
sand dollars,  and  was,  in  the  order  made  by  the  board,  pro- 
nounced "  insufficient  in  amount."  The  sheriff  did  not  obey 
this  order,  and  failed  to  execute  a  new  bond. 

On  the  14th  day  of  May,  1879 — one  day  before  the  day  set 
Vol.  lxit. 
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for  the  execution  of  the  new  bond — Simpson,  the  sheriff,  pre- 
sented his  petition  to  the  judge  of  the  circuit  at  chambers ; 
in  which  petition  he  charged,  that  the  bond  under  which  he 
was  acting  was  sufficient  in  the  amouut  of  its  penalty  to  pro- 
tect the  pubhc  and  all  private  suitors,  in  all  their  interests  in 
his  hands ;  that  on  the  trial  on  the  5th  of  Maj,  it  was  not 
shown  that  his  bond  was  insufficient  in  amount,  or  in  the  sol- 
vency of  his  sureties ;  that  he  had  been  a  faithful  public  offi- 
cer, and  had  committed  no  defaults ;  that  the  order  of  the 
Board  of  Revenue,  requiring  him  to  execute  a  new  bond,  was 
made,  not  because  the  bond  under  which  he  was  acting  was 
insufficient,  but  as  a  means  of  ousting  him  from  his  office 
through  his  inability  to  execute  the  new  bond  required.  We 
do  not  quote  the  language  of  the  petition,  but  what  we  have 
stated  contains  the  substance  of  the  charges,  which  are  made 
with  great  fullness  of  expression.  The  prayer  of  the  petition 
is  in  the  following  language  :  "  Your  petitioner  would  re- 
spectfully represent,  that  the  said  action  of  the  Board  of 
Revenue  is  a  proper  case  calling  for  the  exercise  of  the  su- 
perintending power  and  authority  vested  by  law  in  your 
Honor  as  a  judge  of  the  Circuit  Court  of  said  State  ;  and  in 
view  of,  and  upon  consideration  of  the  premises,  your  peti- 
tioner prays  your  Honor  to  issue  the  necessary  or  appropriate 
writs,  ordering  the  clerk  of  the  Circuit  Court  of  said  county 
to  issue  a  writ  of  certiorari,  or  other  proper  or  appropriate 
writ,  commanding  said  Board  of  Revenue  to  stop  any  fur- 
ther action  or  proceeding  as  to  his  said  official  bond,  and  that 
they  take  no  further  steps  in  requiring  him,  your  petitioner, 
to  give  said  new  bond,  and  that  they  cease  all  further  action 
and  steps  relating  to  the  same ;  and  that  said  board  do  not 
require  him,  your  petitioner,  to  give  a  new  bond,  and  prohib- 
iting said  board  from  requiring  a  new  bond  from  your  peti- 
tioner, and  from  certifying  to  the  governor  of  said  State  that 
a  vacancy  exists  in  the  office  of  sheriff  of  said  county,  and  to 
cease  from  all  further  action  relating  to  his  said  official  bond, 
connected  with  said  proceedings,  and  send  up  to  the  Circuit 
Court  of  said  county,  to  the  first  day  of  the  next  term  there- 
of, a  correct,  true  and  full  transcript  of  all  the  proceedings 
of  said  Board  of  Revenue  touching  or  relating  to  your  peti- 
tioner's said  official  bond,  or  requiring  him  to  give  a  new  offi- 
cial bond ;  on  which  day,  and  on  the  hearing  of  the  petition, 
your  petitioner  will  produce  to  your  Honor  a  true  copy  of  his 
said  official  bond,  and  produce  testimony  showing  the  suffi- 
ciency of  said  bond." 

On  the  presentation  of  this  petition,  the  judge  of  the  circuit 
indorsed  a  fiat,  directed  to  the  clerk  of  the  Circuit  Court  of 
Autauga  county,  commanding  him,  "  upon  the  said  John  B. 
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Simpson  executing  a  bond,"  <fec.,  "  to  issue  the  writ  which  the 
said  petitioner  prays — that  I  command  you  to  issue  as  such 
clerk,  to  the  Board  of  Revenue  of  Autauga  county,  ordering 
and  directing  them  as  prayed  for  in  said  petition."  This  pe- 
tition was  filed  with  the  clerk,  on  the  fifteenth  day  of  May, 
and  on  that  day  the  clerk  issued  a  positive  writ  of  prohibi- 
tion and  certiorari  to  said  board,  which  was  served  on  each 
member  of  the  board  who  was  in  attendance  on  that  day. 
The  Board  of  Revenue  disobeyed  the  writ  of  prohibition,  and 
proceeded  to  certify  the  vacancy  to  the  governor. 

The  petitioner  subsequently  presented  his  application  to 
the  circuit  judge  at  chambers,  supported  by  his  afiidavit, 
bringing  to  the  judge's  notice  the  fact  that  the  Board  of  Rev- 
enue had  disobeyed  his  order.  The  judge  thereupon  ordered 
a  notice  to  be  issued  to  said  Board  of  Revenue,  and  each 
member  thereof,  requiring  them  "  to  appear  before  the  judge 
of  court  [Autauga]  at  the  next  term,  on  the  fourth  day 
thereof,  and  show  cause  in  writing,  under  oath,  why  they  and 
each  of  them  are  not  in  contempt,  and  why  they  and  each  of 
them  should  not  be  punished  therefor."  This  order  was  made 
in  vacation.  The  notices  thus  ordered  were  issued  and 
served.  Thereupon,  and  before  the  day  set  for  the  hearing 
in  the  Circuit  Court  on  said  charge  of  contempt,  the  mem- 
bers of  the  Board  of  Revenue  presented  their  petition  to  this 
court,  setting  forth,  in  extenso,  the  proceedings  previously  had, 
a  summary  of  which  is  given  above,  and  praying  this  court 
•'  to  cause  a  writ  of  mandamus,  writ  of  prohibition,  or  other 
appropriate  writ,  to  be  issued  to  the  judge  of  the  Circuit 
Court,  requiring  him  to  vacate  and  set  aside  said  order,  or 
that  he  be  prohibited  from  making  any  order,  or  exercising 
any  jurisdiction  over  the  said  Board  of  Revenue,  under  the 
writ  issued  and  served  on  your  petitioners  by  the  said  clerk 
of  the  Circuit  Court  of  Autauga  county  ;  or,  that  your  Honors 
will  issue  such  writ,  or  make  such  order  and  decree,  as  to 
your  Honors  may  seem  proper."  On  this  petition  of  the  mem- 
bers of  the  Board  of  Revenue,  this  court  ordered  that  a  rule 
nisi  issue  to  the  honorable  judge  of  said  court,  requiring 
him  to  show  cause  before  this  court  why  a  writ  of  prohibition 
should  not  be  awarded  as  prayed  for;  and  it  was  further  or- 
dered, that  all  further  proceedings  in  said  cause  before  said 
judge  be  stayed  until  the  further  order  of  this  court.  No 
cause  has  been  shown  against  the  action  of  this  court,  other 
than  what  may  arise  out  of  the  facts  above  summarized. 

It  is  contended  for  petitioners,  that  the  action  of  the  Board 
of  Revenue,  in  pronouncing  Simpson's  bond  insuflBcient,  and 
in  requiring  a  new  bond,  was  final  and  conclusive,  and  that 
the  Circuit  Court  had  no  jurisdiction  to  hear  evidence,  and 
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retry  the  question  of  the  sufficiency  of  the  bond.  And  on 
this  ground,  it  is  here  argued,  that  the  writ  of  prohijjition 
should  issue.  We  agree  with  counsel,  that  the  question  of 
the  sufficiency  of  the  sheriff's  bond  was  exclusively  within  the 
cognizance  of  the  Board  of  Revenue,  and  that  no  matter  how 
erroneous  the  conclusion  they  arrived  at  may  have  been,  the 
proceedings  being  regular  in  form,  the  Circuit  Court  could 
not  re-examine  the  question,  oi*  reverse  their  decision.  To 
that  body  is  confided  much  of  the  police  administration  of 
the  county  ;  its  conscientious  exercise  is  guaranteed  by  the 
manner  of  their  selection,  and  by  their  official  oaths  ;  and  the 
law  has  given  no  appeal,  or  right  to  review  their  rulings,  in 
such  a  case  as  this.— £'x  parte  Davis,  52  Ala.  87  ;  Ex  parte 
Thompson,  lb.  98;  State,  ex  rel.  v.  Tucker,  54  Ala.  205  ;  Beebe 
V.  Robinson,  52  Ala.  66. 

It  does  not  follow,  however,  that  because  the  Circuit  Court 
had  no  power  to  retry  the  question,  this  court  will  award  a 
prohibition  to  restrain  his  action.  Prohibition  is  not  a  re- 
visory writ,  and  should  never  be  awarded,  unless  the  com- 
plaining party  has  been  drawn  ad  aliud  examen — into  a  juris- 
diction or  mode  of  procedure  disallowed  by  the  laws  of  the 
land,  or  where,  by  handling  matters  clearly  within  their  cog- 
nizance, the  inferior  courts  transgress  the  bounds  prescribed 
to  them  by  law.— 2  Brick.  Dig.  389,  §  5  ;  Ex  parte  Reid,  50 
Ala.  439  ;  Ex  parte  Roundtree,  51  Ala.  42  ;  Ex  parte  State,  ex 
rel,  51  Ala.  60.  The  judges  of  the  Circuit  Court  have  au- 
thority to  grant  writs  of  certiwari,  supersedeas,  quo  warranto, 
mandamus,  and  all  other  remedial  and  original  writs,  which 
are  grantable  by  judges  at  the  common  law, — Code  of  1876, 
§  658.  Circuit  judges  have  authority  to  grant  writs  of  pro- 
hibition, with  certain  limitations,  which  we  will  hereafter  con- 
sider. And  when  such  writ  is  ordered,  it  will  not  do  for  in- 
ferior  jurisdictions,  which  its  mandate  restrains,  to  speculate 
about  the  sufficiency  of  the  petition,  or  the  averments  on 
which  it  is  awarded.  Such  practice  would  be  subversive  of 
civil  order,  and  should  not  be  resorted  to.  The  laws  make 
ample  provision  for  the  correction  of  the  errors,  which  will  be 
committed  in  the  administration  of  justice.  It  would  lead  to 
confusion,  if  not  to  anarchy,  if  injunctions,  and  other  man- 
datory or  restraining  orders,  issued  by  courts  having  author- 
ity to  issue  such  orders,  could  be  resisted  and  disobeyed,  on 
the  plea  that  the  writ  had  been  granted  on  insufficient  aver- 
ments. Public  order,  legal  subordination,  and  the  repose  of 
society  require  that  error  be  corrected  by  legal  methods. — Ex 
parte  Walker,  25  Ala.  81 ;  Ex  parte  Greene  and  Graham,  29 
Ala.  52 ;  Ex  parte  Hamilton,  51  Ala.  62  ;  Ex  parte  Broion,  58 
Ala.  536.     We  do  not  think  the  present  record  presents  a  case 
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for  prohibition  ;  and  the  rule  nisi  must  be  discharged. — See 
JSx  parte  Greene  and  Graham,  supra. 

We  have  said  above  that  the  rulings  and  orders  of  the 
Board  of  Revenue,  if  regular  in  form,  cannot  be  revised  or 
reversed  in  the  Circuit  Court.  If,  however,  the  board  should 
make  such  order,  and  fail  to  make  their  record  show  they 
had  conformed  to  legal  requirements,  certiorari  would  lie  foo 
the  Circuit  Court,  where  the  proceedings  would  be  quashed. 
1  Brick.  Dig.  383. 

But  the  petition  prays  for  a  mandamus  as  well.  It  is  shown 
above  that,  under  the  order  of  the  circuit  judge,  granted  in 
vacation,  the  clerk  issued  a  peremptory  prohibition  in  the 
first  instance.  The  practice  in  such  cases  is  settled  in  Ex 
parte  Ray  dt  DeFoe,  45  Ala.  15  ;  opinion  by  Peck,  C.  J.  In 
that  case,  unlike  this,  the  judge  of  probate,  who  was  re- 
strained by  the  writ  of  prohibition,  was  proceeding  in  a  mat- 
ter over  which  he  had  no  jurisdiction.  The  court  said  :  "Let 
us  now  inquire  whether  the  judge  of  the  Circuit  Court  prop- 
erly issued  the  writ  of  prohibition,  made  an  exhibit  to  the 
said  petition  of  Ray  &,  DeFoe.  Could  he  do  this  in  vacation  ? 
We  are  of  opinion  he  could  not.  .     Circuit  judges,  as 

such,  may  grant  writs  of  certiorari,  supersedeas,  quo  warranto, 
mandamus,  and  all  other  remedial  and  original  writs  which 
are  grantable  by  judges  at  the  common  law.  We  do  not  un- 
derstand that  judges  at  the  common  law  issued  writs  of  pro- 
hibition in  vacation.  In  this  country,  the  necessity  of 
cases  may  require  the  application  for  this  writ  to  be  made  in 
vacation,  but  the  writ  itself  should  only  be  issued  in  term 
time.  When  the  application  is  made  in  vacation,  a  rule  to 
show  cause  should  first  be  issued,  returnable  to  the  next 
term  of  the  court,  and  this  rule  should  be  served  upon  the 
judge,  or  court,  and  the  parties  to  be  afi'ected  by  it. 
Without  pursuing  this  question,  enough  has  been  said  to 
show  that  the  circuit  judge  erred  in  issuing  the  writ  of  pro- 
hibition in  this  case,  in  the  first  instance,  in  vacation,  and 
without  notice  to  either  the  judge  of  the  Probate  Court,  or 
the  parties  to  be  afiected  by  it."  This  court,  in  that  case, 
made  an  order  as  follows :  "  Let  the  proceeding  before  the 
circuit  judge  be  reversed  back  to  the  petition,  and  the  clerk 
of  this  court  will  issue  a  writ,  in  the  nature  of  a  mandamus, 
to  the  said  circuit  judge,  commanding  him  to  set  aside  the 
said  writ  of  prohibition  heretofore  granted  by  him,  and,  in 
the  stead  thereof,  to  issue  a  rule  to  the  probate  judge  to  show 
cause  why  a  writ  of  prohibition  should  not  issue." — See,  also, 
Ex  parte  Keeling,  50  Ala.  474. 

The  case  of  Ex  parte  Ray  &  DeFoe,  supra,  is  precisely  in 
point.     It  results,  that  the  judge  of  the  second  judicial  cir- 
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cuit  erred  in  granting  the  writ  of  prohibition,  in  vacation,  and 
in  the  first  instance.  The  difference  between  the  former  case 
and  this  is,  that  in  that  case,  the  petition  to  the  circuit  judge 
presented  a  case  which  justified  and  called  for  a  writ  of  pro- 
hibition. In  this,  the  petition  does  not  make  a  case  of  error, 
which  the  Circuit  Court  can  redress.  No  relief  should  have 
been  granted  on  the  petition  as  presented,  and  its  prayer 
should  have  been  denied.  A  writ,  in  the  nature  of  a  manda- 
mus, is  awarded,  commanding  the  judge  of  the  Circuit  Court 
of  Autauga  to  set  aside  the  said  writ  of  prohibition,  hereto- 
fore granted  by  him,  and  to  reverse  his  action  back  to  the 
filing  of  the  petition. 

The  costs  are  adjudged  against  the  said  John  B.  Simpson. 


Whelan  v.  McCreary. 

BRl  in  Equity  by  Principal,  to  subject  Lands  to  3Iortgage  Debt, 
against  Purchaser  at  former  Sale  by  Agent, 

1.  Equitable  relief  against  transactions  between  principal  and  agent. — A  person 
who  is  acting  as  agent  for  a  woman,  being  entrusted  by  her  with  moneys  to 
lend  out,  and  with  the  general  mauagement  ol  her  business  ;  and  who,  being 
financially  embarrassed,  and  on  the  eve  of  bankruptcy,  without  informing  her 
of  his  pecuniary  condition,  procures  from  her  a  new  power  of  attorney,  which 
she  signs  without  reading  it,  and  without  knowledge  of  its  purpose,  nature 
and  extent;  authorizing  him  to  foreclose  a  mortgage,  which  he  had  taken  to 
secure  her  money  loaned,  "or  to  extend  the  time  of  payment,  or  to  negotiate 
or  leave  the  same  as  collateral  security,  to  enable  him  to  raise  money  for  the 
purpose  of  putting  the  same  in  his  business,  or  any  <fther  purpose  he  may  see 
proper  to  use  said  money  so  raised," — is  guilty  of  an  abase  of  the  confidence 
reposed  iu  him;  the  general  terms  eiLployed  in  the  power  of  attorney,  so  far 
from  conferring  any  advantage  on  him,  or  protecting  his  subsfqnent  acts  as 
agent,  rather  cast  suspicion  on  them;  and  it  those  acts  are  prejudicial  to  his 
principal,  a  court  of  equity  will  not  hesitate  to  grant  relief  against  them. 

2.  (Same.— When  an  agent  lends  out  the  money  of  his  principal,  taking  a 
note  and  mortgage  to  himself  as  agent,  but  without  naming  his  principal, 
and  forecloses  the  mortgage  und'^r  a  power  of  sale,  becoming  himself  the  pur- 
chaser, either  directly,  or  through  the  instrumentality  of  another  person;  the 
purchase  enures  to  the  benefit  of  the  principal,  and  he  may,  at  hia  election, 
either  take  the  property,  or  charge  it  with  his  debt. 

3.  Same;  rights  of  jnir chaser  at  sale  by  agent. — H  the  purchaser,  at  the  sale 
made  by  the  agent,  really  bought  for  his  own  benefit,  and  paid  the  purchase^ 
money  iu  good  faith,  without  any  notice  of  thb  rights  of  the  principal,  he 
would  be  entitled  to  protection  ;  and  if  he  paid  a  part  of  the  purchase-money 
before  he  acquired  notice,  he  would  be  protected  pro  tanto.  But  the  onus  of 
proving  the  facts,  necessary  to  make  out  this  defense,  rests  on  him;  and  if  it 
is  shown  that  he  had  knowledge  of  the  fact  of  agency,  and  that,  instead  of 
paying  the  purchase-money  according  to  the  terms  of  the  sale,  he  settled  for 
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a  part  of  it  by  allowing  the  agent  credit  on  an  individaal  debt, — his  defense 
is  not  made  ont. 

4.  Scane;  notice  of  agency. — When  a  purchaser  at  a  sale  made  by  an  agent, 
under  a  power  in  a  mortgage,  has  knowledge  of  the  fact  of  agency,  thoagh 
not  of  the  principal's  name,  he  is  pat  on  inquiry  as  to  the  name  of  the 
principal ;  and  if,  instead  of  paying  the  purchase-money  according  to  the 
terms  of  the  sale,  he  enters  into  an  arrangement  with  the  agent  prejudicial 
to  the  rights  of  the  principal,  he  can  claim  no  advantage  from  his  ignorance 
of  the  name. 

5.  Proof  of  fraud. — Although  fraud  will  not  be  presumed,  it  may  be 
proved  by  circumstances;  and  the  probative  force  of  doubtful  or  suspicious 
circumstances  is  increased,  when  they  are  left  unexplained  by  the  party  who 
ought  to  explain  them. 

6.  Whin  mortgagee  is  purchaser  for  value. — When  a  mortgage  is  taken  as 
security  for  a  loan  or  advance  contemporaneously  made,  the  mortgagee  is  en- 
titled to  protection,  as  a  purchaser  for  value,  against  outstanding  equities  of 
which  he  hiid  no  notice. 

7.  Notice  to  corporation,  or  to  director. — A  corporation  will  not  be  charged 
with  notice,  merely  because  one  of  its  directors,  or  other  officer,  had  notice 
when  acting,  not  lor  the  corporation,  but  in  the  transaction  of  his  private 
business,  and  under  such  circumstances  that  its  communication  to  the  other 
directors  or  officers  was  not  to  be  expected. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  24th  December,  1875, 
by  Mrs.  Mary  A.  Whelan,  against  William  M.  McCreary, 
Mrs.  Susan  J.  Cunningham,  as  the  executrix  of  the  last  will 
and  testament  of  her  deceased  husband,  James  Cunningham ; 
and  also  against  Jesse  J.  Melton  and  wife,  and  the  Mobile 
Life  Insurance  Company.  Its  object  was  to  set  aside  a  sale 
of  a  certain  house  and  lot  in  the  city  of  Mobile,  which  had 
been  sold  by  said  James  Cunningham,  under  a  power  of  sale 
contained  in  a  mortgage,  and  conveyed  by  him  to  said  McCrea- 
ry as  the  purchaser,  and  to  have  the  property  again  sold  for 
the  benefit  of  the  complainant,  as  the  owner  of  the  mortgage 
debt ;  or,  if  the  sale  were  allowed  to  stand,  to  have  a  lien 
declared  on  the  property,  in  favor  of  the  complainant,  for  the 
amount  of  the  debt.  The  insurance  company,  it  was  alleged, 
claimed  a  lien  or  incumbrance  on  the  property,  under  some 
arrangement  with  McCreary  ;  but  the  complainant  insisted 
that  the  company  was  chargeable  with  notice  of  her  equitable 
rights,  and  its  lien  or  claim  was  subordinate  and  inferior  to 
hers.  The  property  had  belonged  to  said  Melton,  who  was 
the  business  partner  of  said  Cunningham ;  and  it  was  conveyed 
by  him  and  his  wife,  by  mortgage  dated  the  23d  May,  1870, 
to  Cunningham,  as  agent,  to  secure  a  loan  of  $4,500,  which 
belonged  to  the  complainant,  and  which  she  had  authorized 
Cunningham  to  lend  to  Melton  for  the  term  of  two  years. 
The  mortgage  contained  a  power  of  sale  ;  and  on  the  1st  July, 
1872,  default  having  been  made  in  the  payment  of  the  secured 
debt,  Cunningham  sold  the  property  under  the  power,  and 
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conveyed  it  to  said  McCreary  as  the  purchaser,  on  the  recited 
consideration  of  $6,000.  Cunningham  died  on  the  16th  No- 
vember, 1874 ;  and  the  complainant  alleged  that,  up  to  the 
time  of  his  death,  she  had  no  knowledge  of  the  sale  under  the 
roortgage,  but  supposed  that  he  was  still  holding  it  for  her 
benefit.  It  was  alleged,  also,  that  McCreary  was  a  young 
man  without  means,  and  had  paid  no  part  of  the  recited  pur- 
chase-money ;  and  that  the  pretended  sale  under  the  mort- 
gage, and  the  conveyance  to  McCreary,  who  was  the 
brother  of  Cunningham's  wife,  was  a  contrivance  intended 
to  secure  the  property  to  Cunningham  or  his  wife,  or  for 
their  benefit. 

McCreary  answered,  but  not  under  oath,  asserting  the 
bona  fides  and  validity  of  his  purchase,  and  denying  any 
arrangement  or  collusion  with  Cunningham  ;  alleging,  also, 
that  Cunningham  was  his  guardian,  and  owed  him  about 
$6,000,  and  that  he  made  the  purchase  with  the  purpose  of 
effecting  a  settlement  of  this  indebtedness,  but  Cunniugham 
objected  to  letting  the  whole  of  the  purchase-money  be 
arranged  in  this  way,  and  insisted  on  the  payment  of  $3,000 
in  cash ;  that  he  accordingly  borrowed  $3,000  from  Price  Wil- 
liams, who  had  as  auctioneer  made  the  sale,  giving  a  mort- 
gage on  the  property  to  secure  its  repayment,  and  paid  the 
money  to  Cunningham ;  that  he  renewed  this  loan  when  it 
fell  due,  and  in  March,  1873,  when  it  again  matured,  he  paid 
it  with  money  borrowed  from  the  insurance  company,  to 
whom  he  executed  another  mortgage  on  the  property ;  and 
he  denied  that  he  had  notice  of  the  complainant's  equitable 
rights,  though  he  knew  that  Cunniugham  was  acting  as  agent 
for  some  female  friend.  An  answer  was  also  filed  by  the 
insurance  company,  asserting  the  priority  of  its  mortgage  as 
a  lien  on  the  property,  and  claiming  to  be  a  purchaser  for 
valuable  consideration  without  notice. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held,  1st,  that  the  insurance  company  was  entitled  to  protec- 
tion as  a  bona  fide  purchaser  for  valuable  consideration  with- 
out notice,  to  the  extent  of  its  mortgage  debt,  which  was 
declared  a  first  lien  on  the  property ;  2d,  that  McCreary 's 
purchase  at  the  mortgage  sale  was  legal  and  valid,  and  he 
was  entitled  to  protection  to  the  amount  of  the  purchase- 
money  actually  paid  by  him,  which  was  stated  to  be  between 
$3,000  and  $3,500 ;  and,  3d,  that  the  complainant  was  enti- 
tled to  a  lien  on  the  property  "  for  the  remainder  of  her 
mortgage  debt,"  after  deducting  said  payment  by  McCreary. 
From  this  decree  McCreary  appeals,  and  assigns  as  error  that 
portion  of  the  decree  which  declared  a  lien  on  the  property 
in  favor  of  the  complainant.     Mrs.  Whelan  also  appeals,  and 
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assigns  as  error  that  the  chancellor  ought  to  have  declared  a 
lien  in  her  favor  to  the  full  amount  of  her  mortgage  debt,  in 
preference  and  priority  to  any  claim  in  favor  of  either  of  the 
defendants.  The  case  was  decided  in  May,  1879,  but  has 
only  recently  come  to  the  hands  of  the  Reporter. 

James  Bond,  for  Mrs.  Whelan. — The  complainant  was  enti- 
tled to  have  a  lien  declared  on  the  property,  in  her  favor,  to 
the  full  amount  of  her  debt,  as  against  all  the  defendants. 
If  there  was  any  connivance  or  arrangement  between  Cun- 
ningham and  McCreary,  by  which  the  latter,  in  elBFect,  became 
the  mere  holder  of  the  legal  title,  for  the  benefit  of  Cunning- 
ham or  his  wife  ;  this  was  a  fraud  on  the  rights  of  the  com- 
plainant, against  which  a  court  of  equity  will  relieve  her. 
If  the  evidence  should  be  held  insufficient  to  establish  collu- 
sion between  Cunningham  and  McCreary,  and  if  the  latter 
really  purchased  for  his  own  benefit,  as  he  claims ;  yet  he 
can  not  be  allowed  to  protect  himself,  at  the  expense  of 
another ;  and  although  he  may  not  have  known  the  name  of 
Cunningham's  principal,  he  was  informed  fully  as  to  the  fact 
of  agency,  and  does  not  deny  it.  Whatever  is  sufficient  to 
put  a  party  on  inquiry,  is  sufficient  to  charge  him  with  notice; 
and  want  of  notice  is  no  protection,  when  it  results  from  a 
want  of  diligence. — Herbert  v.  Hanrick,  16  Ala.  581 ;  Chap- 
man V.  Glassell,  13  Ala.  50 ;  Center  v.  P.  &  M.  Bank,  22  Ala. 
743  ;  Gimon  v.  Davis,  36  Ala.  590 ;  B^d  v.  Smith,  14  Ala.  380. 
As  to  the  effect  of  the  word  "agent,"  in  the  note  and  mort- 
gage, see  Story  on  Agency,  §  151,  and  notes,  §  161 ;  16  Gray, 
Mass.  77.  McCreary  can  not  complain  of  the  decree,  in  any 
event,  since  he  does  not  claim  to  have  paid  more  than  $3,000; 
and  if  he  has  not  paid  his  bid,  the  property  must  be  bound 
for  the  money. — Falh  v.  Gaither,  9  Porter,  605 ;  Warner  v. 
Martin,  11  Howard,  U.  S.  209  ;  1  Mason,  440  ;  Story  on  Agen- 
cy, §  181 ;  Wharton  on  Agency,  §  2i0 ;  Boyd  v.  Beck,  29  Ala. 
703.  The  insurance  company,  also,  was  chargeable  with 
notice  of  the  complainant's  right.  It  is  evident  that  Price 
Williams  was  acting  for  Cunningham  in  the  whole  transac- 
tion ;  he  knew  all  the  facts,  and  was  the  chairman  of  the 
committee  of  directors  through  whom  the  loan  was  effected. 
Such  intimate  knowledge,  brought  home  to  a  director,  while 
acting  in  the  business  of  the  company,  is  notice  to  the  com- 
pany —renJZ  V.  Br.  Bank,  12  Ala.  502  ;  7  Ala.  205  ;  10  Ala. 
915 ;  21  Miss.  233 ;  1  Peters,  199  ;  12  Howard,  225.  Some 
of  the  cases  go  much  further  in  the  statement  of  the  princi- 
ple :  Fidton  Bank  v.  Benedict,  1  Hall,  480 ;  Smith  v.  South  R. 
Bank,  32  Vermont,  341 ;  4  Paige,  127  ;  Mech.  Bank  v.  Schom- 
herg,  38  Mo.  228.     As  to  the  general  rule  governing  notice  to 
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corporations,  see  10  Watts,  397  ;  15  Penn.  St.  151 ;  7  Watts 
&  8.  336 ;  5  Hill,  N.  Y.  101 ;  12  Barbour,  27  ;  30  Barbour,  653; 
1  Greene,  N.  J.  117 ;  27  Eng.  Law  &  Eq.  140. 

E.  S.  Dargan,  for  McCreary ;  and  Jno.  T,  Taylob,  and  W. 
BoYLES,  for  the  Mobile  Life  Insurance  Company,  contra.  (No 
briefs  on  file.) 

BEICKELL,  C.  J. — These  are  cross-appeals  from  a  decree 
rendered  by  the  Court  of  Chancery,  on  a  bill  filed  by  Mary 
A.  Whelan,  seeking  to  subject  real  estate  in  the  cit}-  of  Mo^ 
bile,  to  the  satisfaction  of  a  debt  due  her  from  one  Melton, 
who  had  by  mortgage  conveyed  said  premises  to  one  Cun- 
niogham,  as  her  agent,  for  the  security  of  said  debt.  The 
mortgage  describes  Cunningham  as  agent,  without  express- 
ing for  whom  he  was  agent ;  and  the  promissory  note  of 
Melton  is  payable  to  him  in  the  same  manner.  Under  a 
power  in  the  mortgage,  Cunningham,  on  the  first  day  of  July, 
1872,  made  sale  of  the  premises ;  and  McCreary  became  the 
purchaser,  for  the  sum  of  six  thousand  dollars,  and  Cunning- 
ham made  a  conveyance  to  him.  The  principal  point  of  con- 
troversy between  Mrs.  Whelan  and  McCreary  is,  whether  he 
paid  Cunningham  the  purchase-money,  without  notice  of 
Mrs.  Whelan's  rights,  and  without  notice  of  the  unfaithful- 
ness of  Cunningham  as  her  agent ;  or  was  the  sale  and  con- 
veyance to  McCreary  simulated, — really  a  purchase  by  Cun- 
ningham, McCreary  being  introduced  as  the  purchaser,  in 
whom  the  title  was  to  be  reposed,  to  protect  the  premises 
against  any  claim  by  Mrs.  Whelan.  The  question  is  rather 
one  of  fact,  than  of  law. 

The  equity  of  Mrs.  Whelan,  as  against  Cunningham,  is 
full}'  proved,  and  is  clear  and  undoubted.  Beposing  in  him 
most  unlimited  confidence,  immediately  on  the  death  of  her 
husband,  she  entrusted  to  him  the  entire  control  of  all  her 
business ;  she  conferred  upon  him  powers  which  made  him 
her  general  agent.  The  debt  of  Melton  was  for  money  bor- 
rowed, and  the  money  was  collected  by  Cunningham  as  agent, 
on  a  policy  of  insurance  on  the  life  of  Mrs.  Whelan's  hus- 
band. For  two  years,  the  money  remains  on  the  loan  to 
Melton,  Mrs.  Whelan  uninformed  as  to  the  fact  that  the  note 
and  mortgage  are  not  made  directly  to  her,  or  expressly  to 
Cunningham  as  her  agent.  She  is  lulled  into  security,  by 
the  repeated  assurances  of  Cunningham,  that  the  transaction 
is  all  right,  and  that  he  can  keep  the  papers  more  safely  than 
she  could.     There  is  enough  in  the  evidence  to  satisfy  a  well- 
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guarded  judgment,  that  in  May,  1872,  CunniDgham  was 
threatened  with, if  not  involved  in  financial  embarrassments; 
and  it  is  an  established  fact,  that  soon  after  the  mercantile 
firm  of  which  he  was  a  member  became  insolvent ;  and  there 
is  no  evidence  that  his  individual  property,  if  he  had  any, 
was  not  swept  away  by  the  insolvency  of  the  firm.  On  the 
20th  May,  1872,  he  procures  from  Mrs.  Whelan  a  power  of 
attorney,  which,  in  terms,  delegates  to  him  full  power  tofoi-e- 
close  the  mortgage  of  Melton,  or  to  extend  the  time  of  payment,  or 
to  negotiate  or  leave  the  same  as  collateral  security,  to  enable  him 
to  raise  money  for  the  purpose  of  putting  the  same  in  his  business, 
or  any  other  purpose  he  may  see  proper  to  use  said  money  so 
rg.ised.  The  reason  assigned  for  procuring  this  power  was, 
that  a  foreclosure  of  jNJelton's  mortgage  was  necessary.  The 
former  power  of  attorney  gave  full  authority  for  this  purpose, 
as  did  the  power  in  the  mortgage.  The  instrument  was  pre- 
pared by,  or  at  the  instance  of  Cunningham  ;  was  taken  by 
him  to  Mrs.  Whelan's  residence,  and  signed  by  her  in  his 
presence,  without  her  reading  it,  or  having  it  read  to  her. 

If  Mrs.  Whelan  had  been  dealing  with  a  stranger,  or  with 
one  in  whom  she  reposed  no  special  confidence,  and  who  did 
not  stand  in  such  relation  that  she  could  properly  demand 
from  him  protection,  her  failure  to  inform  herself  of  the  con- 
tents of  this  instrument  would  be  of  less,  if  c^  any  signifi- 
cance. But  she  was  dealing  with  a  trusted  agent,  in  whom 
she  had  unbounded  confidence,  and  who  knew  the  confidence 
was  reposed,  and  who  had  accepted  it.  A  court  of  equity, 
narrowly  watching,  and  closely  scrutinizing  transactions  be- 
tween all  persons  who  stand  in  relations  of  confidence,  for 
the  prevention  of  an  abuse  of  the  confidence  reposed,  could 
not  permit  Cunningham  to  take  any  advantage,  or  claim  pro- 
tection for  any  of  his  conduct,  under  this  instrument.  Advice, 
honest  and  fair,  preservative,  protective,  and  promotive  of 
her  interests,  in  regard  to  the  mortgage  and  the  debt  it  was 
intended  to  secure,  was  a  duty  he  owed  Mrs.  Whelan,  from 
the  relation  in  which  he  already  stood,  and  the  confidence  so 
generousl}'  reposed,  which  he  had  accepted.  If  he  had 
knowledge  that  a  stranger  was  in  his  own  pecuniary  condi- 
tion, with  his  threatened  embarrassments,  he  could  not,  and 
would  not,  have  advised  Mrs.  Whelan  to  entrust  him  with 
the  power  of  pledging  the  note  and  mortgage  to  raise  money, 
to  put  in  business,  which,  read  in  the  light  of  existing  facts, 
meant  to  ease  existing  financial  troubles  in  his  mez'cantile 
business,  without  security  of  any  kind.  Without  any  disclo- 
sure of  his  financial  embarrassment — without  any  disclosure 
of  his  real  purpose  in  procuring  this  power — without  inform- 
ing his  principal  of  its  nature  and  extent,  it  is  obtained.     So 
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far  from  conferriog  any  advantage  on  Cunningham,  or  pro- 
tecting his  future  acts  as  agent,  it  casts  suspicion  on  all  which 
he  maj  have  claimed  to  do  under  it ;  and  if  his  acts  under  it 
are  prejudicial  to  his  principal,  a  court  of  equity  can  not  hes- 
itate to  condemn  them. 

That  the  note  and  mortgage  of  Melton,  though  not  in 
express  terms  declaring  that  they  were  taken  by  Cunningham 
as  the  agent,  and  for  the  benefit  of  Mrs.  Whelan,  were  so 
taken,  is  a  fact  which  is  fully  proved.  If  Cunningham  was 
the  real  purchaser  at  the  sale  made  by  him  under  the  mort- 
gage, though  McCreary  was  nominally  the  purchaser,  that 
the  purchase  will  enure  to  the  benefit  of  Mrs.  Whelan  in  a 
court  of  equity,  has  been  too  long  settled  to  be  the  subject  of 
discussion.  It  is  equally  well  settled,  that  she  may  elect  to 
take  the  property,  as  purchased  for  her  benefit,  or  to  charge 
it  with  the  payment  of  her  debt.  There  can  be  no  doubt, 
also,  that  if  McCreary's  purchase  was  not  really  for  Cunning- 
ham, but  for  himself;  yet,  if  he  had  not  paid  the  purchase- 
money  without  notice  of  Mrs.  Whelan's  equity,  she  can 
charge  the  property  in  his  hands  with  the  payment  of  her 
debt  The  bill  is  not  so  framed  that  Mrs.  Whelan  can  claim 
a  conveyance  of  the  property.  The  only  relief  to  which  she 
can  be  entitled,  is  a  charge  of  her  debt  on  the  property ;  and 
to  this  she  is  entitled  whether  the  purchase  by  McCreary 
was  real — for  his  own  benefit — or  really  by  Cunningham  in 
the  name  of  McCreary.  If  McCreary  was  the  purchaser,  he 
can  protect  himself  only  by  showing  that  he  was  a  purchaser 
in  good  faith,  without  notice  of  Mrs.  Whelan's  equity;  and 
then  he  would  be  entitled  to  protection  only  to  the  extent  he 
had  paid  the  purchase-money. 

The  chancellor  was  of  the  opinion  McCreary  stood  in  this 
latter  attitude,  and  protected  him  to  the  extent  the  evidence 
satisfied  him  he  had  paid  the  purchase-money,  without  notice 
of  Mrs.  Whelan's  equity.  We  can  not  concur  in  the  conclu- 
sion the  chancellor  has  reached  on  the  facts.  The  burden  of 
proof  rests  on  McCreary  to  establish  the  bo7ia  fides  of  his  pur- 
chase. Until  he  has  satisfactorily  shown  that  he  is  a  bona  fide 
purchaser,  he  stands  in  the  place  of  Cunningham — affected 
by  all  the  equities  which  would  affect  him.  The  plea  of  a 
bona  fide  purchase  would  soon  become  a  shelter  for  fraud, 
rather  than  a  shield  for  the  protection  of  fair  dealing,  if  he 
who  interposes  it,  to  avoid  a  clearly  established  equity,  older 
in  point  of  time,  binding  on  the  conscience  of  him  from  whom 
the  purchase  is  made,  was  not  compelled  to  prove  the  fair- 
ness of  his  purchase.  The  whole  transaction  between  Mc- 
Creary and  Cunningham  is  clouded  with  circumstances  which 
must  excite   suspicion,   arousing   the   vigilance   of  a  court 
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required  to  pass  judgment  upon  them,  and  which  McCreary 
was  bound  fully  and  fairly  to  explain. 

It  is  not  insisted  that  McCreary  paid,  or  that  it  was  con- 
templated he  should  pay,  the  entire  purchase-money  in  cash. 
His  answer  indicates  that  he  made  the  purchase,  expecting 
to  pay  the  purchase-money  with  a  debt  due  him  from  Cun- 
ningham. But  Cunningham  refused  to  permit  the  whole 
purchase-money  to  be  thus  applied,  requiring  the  payment  of 
three  thousand  dollars  in  cash,  and  assenting  to  the  applica- 
tion of  the  remainder  in  payment  of  his  debt.  He  thus  strips 
himself  of  all  right  or  equity  to  protection  as  a  bona  fide  pur- 
chaser ;  for  it  is  not  pretended  that,  as  agent,  Cunningham 
had  the  extraordinary  power  of  receiving  his  owu  debt  in 
payment  of  the  purchase-money  due  to  his  principal.  The 
last  power  of  attorney,  obtained  under  the  circumstances  to 
which  we  have  adverted,  conferring  the  singular  power  to 
pledge  as  collateral  security,  or  to  raise  money  in  any  rvay,  indi- 
cates, as  the  purpose  for  which  the  pledge  was  to  be  made, 
or  the  money  raised,  that  it  was  for  the  purpose  of  raising 
money  to  put  in  the  business  of  Cunningham.  His  business 
was  that  of  a  commission-merchant ;  and  it  was  aid  in  that 
business,  and  not  for  the  purpose. of  paying  his  individual 
debts,  contracted  without  the  business,  or  by  an  individual 
breach  of  trust  in  a  fiduciary  relation,  the  power  was  given. 
The  transaction  between  McCreary  and  Cunningham  had  its 
inception  in  a  contemplated  breach  of  trust  by  Cunningham, 
in  which  McCreary  participated. 

But,  it  is  argued  that  McCreary  did  not  know,  or  have 
notice,  that  Cunningham  was  agent  for  Mrs.  Whelan.  We 
shall  not  inquire  whether  the  evidence  leads  to  the  conclusion 
that  McCreary  had  actual  notice  that  Mrs.  Whelan  was  the 
principal  of  Cunningham.  The  circumstances  strongly  tend 
to  prove  it ;  but  their  insufficiency  for  that  end  may  be 
admitted.  He  had  actual  notice  that  McCreary  was  acting 
as  agent,  and  not  as  a  principaL  The  mortgage,  which  was 
Cunningham's  only  power  to  sell  and  convey,  was  made  to 
him  as  agent ;  the  advertisement  of  sale,  read  in  the  presence 
and  hearing  of  McCreary,  at  the  time  of  his  puichase,  was  by 
Cunningham  as  agent;  and  his  conveyance  to  McCreary 
describes  him  as  agent,  and  is  executed  by  him  as  agent. 
McCrearj'^  was  thus  put  on  inquiry,  as  to  who  was  the  princi- 
pal, and  was  bound  to  inquire,  if  he  entered  into  a  transac- 
tion with  Cunningham,  which  was  not  beneficial,  but  was  pre- 
judicial to  the  principal.  If  he  had  simply  purchased,  and 
had  paid  the  purchase-money  in  cash,  as  was  required  by  the 
terms  of  sale,  by  the  power  under  which  it  was  made,  and  by 
the   advertisement  of  sale,  he  would  not  have  incurred  any 
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liability  to  the  principal,  whether  known  or  unknown.  But, 
entering  into  a  transaction,  with  a  knowledge  that  Cunning- 
ham was  acting  as  agent,  by  which  the  purchase-money  was 
to  be  paid,  in  whole  or  in  part,  not  according  to  the  power  in 
the  mortgage,  nor  the  terms  of  sale ;  and  being  put  on  inqui- 
ry as  to  who  was  the  principal,  his  ignorance  of  that  fact  is 
superinduced  by  his  own  negligence,  or  willfulness,  and  is  of 
no  avail  to  him.  His  failure  to  inquire  is  rather  another  cir- 
cumstance of  suspicion  against  him. 

The  relation  of  brothers-in-law  existed  between  Cunning- 
ham and  McCreary,  and  the  superadded  relation  of  guardian 
and  ward.  McCreary  was  just  of  age,  and  unmarried,  when 
the  sale  was  made,  and  an  inmate,  if  not  a  member  of  Cun- 
ningham's family,  and  had  been  for  some  years  previously. 
He  was  without  money,  and  had  no  means,  except  the  debt 
due  from  Cunningham  as  guardian,  no  part  of  which  had 
been  paid.  The  property  sold  is  a  residence  in  the  city  of 
Mobile,  and  the  price  bid  at  the  sale  was  six  thousand  dol- 
lars,— just  the  amount  claimed  by  McCreary  to  be  due  him 
from  Cunningham.  It  is  certainly  rather  unusual  for  a 
young  man,  just  of  age,  having  no  family,  to  invest  his  entire 
fortune  in  a  residence  in  a  city.  He  has  never  occupied  it, 
or  derived  rent  from  it,  so  far  as  the  record  discloses,  but  it 
is  occupied  by  his  sister,  Mrs.  Cunningham,  free  of  rent. 
The  bill  avers  that  the  purpose  of  Cunningham,  in  the  sale 
under  the  mortgage,  was  to  acquire  the  property  as  a  resi- 
dence for  his  family,  and  to  protect  it  from-  liability  to  Mrs. 
Whelan  ;  and  that  McCreary  was  introduced  as  the  purcha- 
ser, who  agreed  to  hold  it  for  Cunningham,  or  for  his  wife. 
These  allegations  are  flatly  denied  by  McCreary,  in  his 
answer,  which  is  not  verified.  When  examined  as  a  witness 
on  his  own  behalf,  he  does  not  repeat  these  denials.  The 
seventh  cross-interrogatory  requires  him  to  state,  if  it  was 
not  understood,  or  agreed,  that  Cunningham,  or  Mrs.  Cun- 
ningham, was  to  have  the  use  or  benefit  of  the  purchase  of 
the  premises.  The  answer  is  brief  :  "  It  luas  not  at  the  time 
of  the  sale."  Tne  answer  is  an  implied  admission  that  there 
was  such  an  agreement  before,  or  subsequent  to  the  sale,  and 
a  negation  of  it  only  at  the  time  of  the  sale.  "  The  presump- 
tion that  a  man  will  do  that  which  tends  to  his  obvious 
advantage,  if  he  possesses  the  means,  supplies  a  most  impor- 
tant test  for  judging  of  the  comparative  weight  of  evidence. 
It  is  to  be  weighed  according  to  the  proof  which  it  was  in 
the  power  of  one  party  to  have  produced,  and  in  the  power 
of  the  other  to  have  contradicted." — 1  Starkie,  866.  Fraud 
will  not  be  presumed,  but  it  may  be  proved  by  circumstances; 
and  the  circumstances  may  lead  more  certainly  to  the  conclu' 
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sion,  when  a  party,  having  the  means  and  opportunity  to 
explain  them,  leaves  them  unexplained.  It  was  a  duty 
McCreary  owed  to  himself,  to  his  adversary,  and  to  the  court, 
if  the  denials  of  his  answer  were  true,  to  have  repeated  them 
in  his  evidence  when  testifying  for  himself.  Failing  to  do 
this,  and  resting  his  negation  of  the  fact  that  the  purchase 
was  by  agreement  for  the  benefit  of  Cunningham,  or  Mrs. 
Cunningham,  only  as  to  the  instant  of  time  ivken  the  sale  was 
made,  the  probative  force  of  the  circumstances  which  tend  to 
establish  the  averments  of  the  bill  is  increased. 

The  only  money  satisfactorily  shown  to  have  been  received 
by  Cunningham  on  the  purchase,  was  raised  by  a  loan, 
secured  by  a  mortgage  on  the  premises.  The  loan  was  nego- 
tiated by  McCreary  and  Cunningham  jointly,  the  latter 
indorsing  the  note  of  the  former  for  it.  When  this  note 
became  due,  a  new  loan  was  negotiated,  Cunningham  and 
McCreary  jointly  negotiating  it ;  and  a  note  given  for  it,  on 
which  Cunningham  is  indorser  ;  and  it  is  secured  by  a  mort- 
gage on  the  premises.  The  amount  borrowed  was  three 
thousand  dollars,  McCreary  states  that  he  paid  on  the  pur- 
chase thirty-five  hundred  dollars,  of  which  three  thousand 
dollars  was  borrowed.  But,  when  inquired  of,  on  cross- 
examination,  as  to  how  much  he  had  at  the  time  of  the  sale, 
he  says,  he  does  not  remember.  Yet,  if  he  then  paid,  as  he 
says,  thirty-five  hundred  dollars,  having  borrowed  three 
thousand  dollars  of  it,  he  must  have  known  that  he  then  had 
five  hundred  dollars.  The  sale  was  made  very  soon  after 
McCreary  became  of  age ;  and  he  does  not  show,  by  his  own 
testimony,  or  otherwise,  how  he  obtained,  or  could  have  had 
any  money,  to  pay  on  the  purchase.  The  second  loan,  from 
the  Mobile  Life  Insurance  Company,  has  been  reduced  by 
payments  ;  but  it  is  not  shown  when,  or  by  whom,  these  pay- 
ments were  made.  It  is  a  most  significant  fact,  that  McCrea- 
ry does  not,  in  his  testimony,  state  that  he  made  any  one  of 
these  payments,  nor  by  whom  the}'  were  made,  nor  from  what 
source  the  money  was  derived. 

Whoever  claims  protection  as  a  bona  fide  purchaser,  or 
claims  to  be  protected  against  a  clearly  proved  equity,  because 
he  has  paid  money  in  ignorance  of  it,  and  would  suffer  loss 
if  he  was  charged  with  the  equity,  though  he  is  without  fault, 
must  prove  the  payment  of  the  money.  Payment  is  as  essen- 
tial, as  the  bona  fides  of  his  dealing. — Lloyd  v.  Lynch,  23  Penn 
St.  419  ;  Snelgrove  v.  Snelgrove,  4  Dess.  Eq.  274 ;  2  Lead.  Eq. 
Cases,  99-100,  73.  In  view  of  all  the  evidence  in  this  cause, 
it  can  not  be  said  it  is  proved  that  McCreary  has  made  any 
payment  of  the  purchase-money.  The  premises  remain,  con- 
sequently, affected  in  his  hands  by  the  equity  of   Mrs.  Wbe- 
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Ian,  as  they  would  have  been  if  Cunningham  were  the  pur- 
chaser, or  McCreary  had  contracted  to  purchase  from  him, 
not  having  paid  the  purchase-money. 

Wlloever  gives  value,  or  enters  into  transactions  by  which 
his  position  is  materially  changed,  and  from  which  change 
loss  must  ensue,  on  the  faith  that  the  vendor  of  real  estate, 
or  person  with  whom  he  deals,  has,  as  the  title-papers  exhibit, 
a  clear  legal  title,  will  be  protected  against  outstanding  and 
latent  equities,  of  which  he  has  no  notice.  A  mortgagee, 
taking  a  security  for  a  cotemporaneous  loan  or  advance,  falls 
within  the  rule,  and  is  entitled  to  protection. — Boyd  v.  Beck, 
29  Ala.  713  ;  JVells  v.  Morrow,  38  Ala.  125.  The  only  notice, 
actual  or  constructive,  of  Mrs.  Whelan's  equity,  which  is 
attributed  to  the  insurance  company,  is  imputed  because 
notice,  it  is  insisted,  is  traced  to  Williams,  one  of  the  direct- 
ors, active  and  instiumental  in  making  the  loan  to  Cunning- 
ham and  McCreary,  and  taking  the  mortgage.  Whatever 
facts  may  have  been  known  to  Williams,  which  ought  to  have 
excited  inquiry  on  his  part,  came  to  his  knowledge  while  he 
was  acting  as  the  agent  of  Cunningham,  in  a  transaction  in 
which  the  insurance  company  had  no  interest.  The  rule  is 
settled  in  this  State,  that  a  corporation  will  not  be  affected 
by  notice,  which  one  of  its  directors,  or  other  officer,  may 
have  received,  when  not  acting  for  the  corporation,  but  in  the 
transaction  of  his  own  private  affairs,  and  under  such  circum- 
stances that  its  communication  to  other  officers  of  the  company 
is  not  to  be  expected. —  Terrell  v.  Br.  Bank  of  Blohile,  12  Ala. 
502.  If  the  facts  were  stronger,  for  the  imputation  of  notice 
to  W^illiams,  than  are  found  in  the  record,  notice  could  not 
be  imputed  to  the  insurance  company.  The  company  having 
made  the  loan,  and  taken  the  mortgage,  without  notice  of 
Mrs.  Whelan's  equity,  must  be  protected. 

The  result  is,  on  the  appeal  taken  by  McCreary,  the  decree 
must  be  affirmed,  and  he  must  pay  the  costs  thereof  in  this 
court,  and  in  the  Court  of  Chancery.  On  the  cross-appeal  of 
Mrs.  Whelan,  the  decree  must  be  reversed,  and  a  decree  will 
be  here  rendered  in  conformity  to  this  opinion  ;  and  the  ap- 
pellee McCreary  must  pay  the  costs  of  said  cross-appeal. 
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Rapier  v.  Gulf  City  Paper  Company. 

BiU  in  Equity  by   Assignee  of  Newspaper   Establishment,  for 
Account,  Receiver,  Redemption,  etc. 

1.  Avermerds  of  bill,  as  to  complainnni's  interest  an/l  right  to  relief. — A  bill 
in  eqnity  must  show,  by  its  allegations,  that  the  plaintiff  has  an  actual,  exist- 
ing interest  in  the  subject-matter  of  the  suit,  giving;  him  the  right  to  sue  con- 
cerning it,  and  must  set  forth  every  essential  fact  necessary  to  show  his  right 
to  niaintjiin  the  bill;  its  allegations  being  construed  most  strongly  against 
him,  since  he  is  presumed  to  state  his  case  as  favorably  as  the  facts  will  justify. 

2.  Bill  to  redeem  ;  wIm  may  file. — No  person  can  come  into  a  court  of  equi- 
ty, for  a  redemption  of  a  mortgage,  but  he  who  is  entitled  to  the  legal  estate 
of  the  mortgagor,  or  claims  a  subsisting  interest  under  him. 

3.  Assignment;  what  property  passes  by  descriptive  words  used. — An  assign- 
ment of  "the  property  known  and  described  as  the  Mobile  Daily  and  Weekly 
Register  newspaper,  and  all  the  property  and  materials  in  and  belonging  to 
the  printing  establishment  thereof,  and  of  the  job-printing  and  book-binding 
establishment,  and  of  the  offices  connected  therewith,  with  the  rights,  con- 
tracts, and  privileges  att*iohing  thereto," — does  not  convoy  any  interest  in  the 
house  and  lot  in  which  the  business  is  conducted,  although  it  belongs  to  one. 
of  the  assignors  individually,  and  has  been  used  for  the  purposes  of  the  bus- 
iness. 

4.  Partnersliip ;  use  of  partner's  individual  property  by.  — Vf  hen  a  partner 
devotes  his  individual  property,  or  the  usufruct  thereof,  to  the  uses  of  the 
partnership,  the  title  remaining  in  him,  and  there  being  no  express  contract 
of  lease,  the  use  ceases  on  the  termination  of  the  partnership,  and  does  not 
pass  to  an  assignee  of  the  partnership  property. 

5.  General  assignment  — An  assignment  of  all  his  property  by  a  debtor,  for 
the  benefit  of  one  or  more  preferred  creditors,  is  not  prohibited,  nor  declared 
void  by  the  statute  (Code,  §  2126):  it  will  be  held  to  enure  to  the  benefit  of  all 
the  creditors  equally,  at  the  instance  of  those  who  are  not  preferred;  but,  as 
between  the  parties  themselves,  the  other  creditors  not  interfering,  it  has  effect 
and  operation  according  to  its  terms. 

6.  Receiver ;  when  property  is  involved  in  claim  suit. — When  personal  prop- 
wty  is  seized  under  legal  process,  and  ;i  claim  to  it  is  interposed  by  a  third 
person,  who  gives  bond  fon  a  trial  of  the  right  ot  property  under  the  statute 
(Code,  9§  3341-49),  the  property  is  regarded  as  in  tlie  custody  of  the  law,  un- 
til the  termination  of  the  claim  suit;  "  and  there  can  scarcely  alrise  a  necessi- 
t3',  in  any  case,  for  the  appointment  of  a  receiver  by  a  court  of  eqnity,  at  the 
instance  of  the  plaintiff  in  the  writ,  pending  the  claim  suit." 

7.  Same;  against  mortgagee  in  possession, — The  general  principle  is,  that 
a  mortgagee  in  possession  will  not  be  dispossessed  by  the  appointment  of  a 
receiver;  and  a  case  is  not  taken  out  of  the  operation  of  this  principle,  be- 
cause the  property  in  controversy  is  a  newspaper  and  printing  establishment, 
which  it  may  be  desirable  to  sell  as  an  active  business  in  actual  operation. 

8.  When  junior  mortgagee  or  assignee  may  come  into  equity. — When  personal 
property  is  incumbered  by  several  conflicting  liens  and  claims,  created  by 
mortgages,  the  levy  of  executions,  and  the  interposition  of  a  statutory  claim 
to  try  the  right  of  the  property,  the  holder  of  a  junior  claim  or  lien,  whether 
as  judgment  creditor,  mortgagee,  or  assignee  of  the  mortgagor,  may  come 
into  equity,  to  have  the  respective  liens  adjusted,  and  the  property  sold  for 
their  satisfaction. 
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9.  Statement  of  plaintiff's  title  to  relief. — When  a  plaintiff  asks  relief  as  a 
purchaser,  but  the  facts  on  which  his  right  to  relief  depends,  as  stated  in  the 
bill,  show  that  he  is  entitled  to  the  relief  sought  as  mortgagee,  the  bill  is  not 
demurrable  on  account  of  the  mistake  in  the  conclusion  drawn  from  the  facts. 

10.  Plea  of  pending  suit  as  bar. — A  pending  suit  in  equity,  under  a  bill 
filed  on  behalf  of  all  the  creditors  of  a  dissolved  partnership,  seeking  to  have 
a  conveyance  of  its  property  to  one  of  its  creditors,  who  is  made  a  defendant, 
declared  a  general  assignment  lor  the  equal  benefit  of  all  its  creditors,  is  not 
a  bar  to  a  bill  by  the  preferred  creditor,  asserting  his  rights  under  the  couvey- 
ance,and  asking  relief  against  the  claimants  of  adverse  liens  and  incumbrances, 
although  he  might  maintain  a  cross-bill  in  the  other  suit. 

Appeal  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed,  on  the  15th  May,  1877,  by 
the  Gulf  City  Paper  Company,  a  corporation  chartered  under 
the  laws  of  this  State,  against  John  L.  Rapier,  Joseph  Hodg- 
son, the  personal  representative  of  John  Forsyth,  deceased, 
and  several  other  persons  ;  and  sought  to  assert  and  enforce, 
against  the  conflicting  claims  and  liens  of  the  several  defend- 
ants, the  claimant's  rights  to  the  property  belonging  to  the 
printing  establishment  known  as  the  Mobile  Register  office,  as 
hereinafter  more  particularly  described.  According  to  the 
allegations  of  the  bill,  said  Forsyth  and  Rapier  formed  a 
partnership  on  the  7th  April,  1874,  for  the  purpose  of  pub- 
lishing the  "  Mobile  Daily  and  Weekly  Begister"  a  newspaper 
in  Mobile,  "and  for  doing  a  general  book-publishing  and  job- 
printing  business"  ;  and  while  engaged  in  this  business,  they 
became  indebted  to  the  complainant  in  this  suit,  for  paper 
and  materials  sold  and  delivered,  to  a  large  amount,  for  a 
part  of  which  debt  they  gave  the  promissory  note  of  the  part- 
nership. The  plaintiff  recovered  judgment  on  this  note,  at  the 
Spring  term,  1876,  of  the  Circuit  Court  of  Mobile,  for  $5,- 
036.96  ;  and  an  execution  on  this  judgment  was  placed  in 
the  hands  of  the  sheriff  of  said  couDty,  on  the  22d  June, 
1876  ;  "  which  said  execution,"  the  bill  alleged,  "  was  a  lien 
on  all  the  real  and  personal  property  of  .said  firm,  and  of  said 
defendants,  in  said  county."  On  the  10th  May,  1876,  under 
a  bill  filed  by  Rapier  against  Forsyth,  a  dissolution  of  said 
partnership  was  decreed  by  the  Chancery  Court  of  Mobile, 
and  the  assets  of  the  firm  were  placed  in  the  hands  of  Hodg- 
son, as  receiver.  On  the  22d  June,  1876,  after  the  issue  of 
said  execution,  complainant  filed  its  petition  in  said  cause, 
asking  that  its  judgment  might  be  paid  out  of  the  partner- 
ship assets  ;  "  but,  on  motion,  and  fjy  consent  of  said  Forsyth 
and  Rapier,  the  cause  was  dismissed  on  the  29th  June,  and 
all  decrees  and  orders  rendered  therein  were  set  aside  and 
vacated,  and  said  petition  was  dismissed  without  prejudice." 
After  the  filing  of  said  petition,  "  and  with  knowledge  of  com- 
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plainant's  execution  and  petition,"  Hodgson  purchased  from 
Forsyth  "  all  his  interest  in  the  property  and  effects  of  the 
said  firm  of  Forsyth  &  Rapier,  and  assumed  all  the  debts 
and  liabiliti«^s  of  said  Forsyth,  and  also  purchased  a  one-half 
interest  in  the  Mobile  Register  property  used  by  said  firm,  and 
which  was  the  private  property  of  said  Forsyth,  and  leased 
from  Forsyth  the  other  half-interest  therein,  for  the  term  of 
several  years."  Hodgson  and  Rapier  then  formed  a  partner- 
ship, under  the  firm  name  of  John  L.  Rapier  &  Co.,  for  the 
purpose  of  continuing  the  printing  and  publishing  business 
as  the  old  firm  had  done,  and  took  possession  of  all  the  prop- 
erty and  effects  of  the  old  firm  ;  and  the  bill  charged,  on  in- 
formation and  belief,  "  that  said  new  firm  agreed  with  said 
old  firm  to  carry  out  the  contracts,  and  pay  all  the  debts  of 
said  old  firm,  including  complainant's  said  debt,  and  also 
agreed  to  pay  certain  bonds  of  said  Forsyth,  secured  by  a 
mortgage  on  certain  of  said  property,  and  to  carry  out  the 
contract  between  said  Forsyth  and  the  holders  of  said  bonds 
in  reference  thereto."  Said  new  firm  "  also  proposed  to  sat- 
isfy complainant's  execution  by  installments,  but  failed  to  do 
so  ;  and  on  the  11th  November,  1876,  the  sheriff  levied  said 
execution  on  the  said  property  in  the  hands  of  John  L.  Ra- 
pier &  Co.,  being  the  said  Register  property  formerly  of  For- 
syth &  Rapier,  so  transferred  to  said  new  firm,  and  more  par- 
ticularly described  in  the  sheriff's  return  on  the  execution." 
The  property  was  advertised  for  sale  under  this  levy;  "  but, 
by  the  express  consent  of  said  Forsyth,  Rapier,  Hodgson, 
and  complainant,  and  in  order  that  the  property  might  bring 
a  better  price,  the  special  deputy-sheriff  was  authorized  to 
run  said  property,  and  to  publish  the  Register  newspaper,  and 
continue  the  business  until  the  day  of  sale,  that  the  same 
might  be  sold  as  a  going  concern."  The  sale  was  postponed, 
from  time  to  time,  at  the  special  instance  and  request  of  For- 
syth, Rapier,  and  Hodgson  ;  "  and  when  said  sale  was  about 
to  take  place,  said  parties  failing  to  satisfy  said  execution  by 
payment  of  the  money,  they  agreed  with  complainant  that, 
as  said  property,  if  sold  at  public  auction,  would  not  bring  as 
much  as  complainant's  execution,  and  would  he  damaged  by 
such  sale,  into  whosesoever  hands  the  same  might  come,  and 
as  they  would  have  no  right  to  redeem  said  newspaper  prop- 
erty, that  if  complainant  would  forbear  pushing  said  execu- 
tion and  sale,  and  allow  them  an  opportunity  to  reclaim  and 
repossess  themselves  of  the  said  property,  they  would  sell, 
transfer,  and  set  over  said  property  to  complainant,  as  a  set- 
tlement of  said  execution,  with  a  condition  for  repurchase, 
upon  agreed  terms,  within  a  limited  time."  "After  some  con- 
sideration of  the  matter,  an  agreement  was  entered  into,  and 
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a  sale  of  said  newspaper  was  made  to  complainant,  with  all 
the  property,  rights,  contracts,  and  privileges  belonging 
thereto." 

This  contract,  a  copy  oi  which  was  made  an  exhibit  to  the 
bill,  was  in  these  words  :  "  For  and  in  consideration  of  $5,035 
to  us  in  hand  paid  at  and  before  the  sealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
we,  John  Forsyth,  John  L.  Rapier,  and  Joseph  Hodgson,  par- 
ties of  the  first  part  hereto,  do  hereby  bargain,  sell,  assign, 
transfer,  set  over  and  deliver  to  the  Gulf  City  Paper  Com- 
pany, the  party  of  the  second  part,  the  property  known  and 
described  as  the  3Iohile  Daily  and  Weekly  Register,  and  all  the 
property  and  material  in  and  belonging  to  the  printing  estab- 
lishment thereof,  and  of  the  job-printing  and  book-binding 
establishment,  and  of  the  offices  connected  therewith,  with 
the  rights,  contracts,  and  privileges  attaching  thereto,  and  in- 
cluding and  embracing  the  property  mortgaged  by  said  For- 
syth to  E.  B.  Lott,  trustee,  etc.,  and  also  to  C.  K.  Foote,  Le- 
roy  Brewer,  and  A.  Proskauer,  trustees,  to  secure  certain 
bonds  ;  and  including  the  property  levied  on  and  now  held  by 
the  sheriff  of  Mobile  county,  under  an  execution  and  vendi- 
tioni exponas  issued  on  a  judgment  obtained  in  the  Mobile 
Circuit  Court  by  said  Gulf  City  Paper  Company."  The  in- 
strument then  recites  the  rendition  of  said  judgment,  the 
issue  and  levy  of  the  execution,  "which  is  a  lien  on  said  prop- 
erty," Hodgson's  purchase  from  Forsyth,  and  the  several 
postponements  of  the  sale,"  and  proceeds  thus:  "  Atid 
whereas  said  property,  if  sold  at  sheriff's  sale,  would  not 
bring  more  than  said  judgment,  if  as  much  ;  and  whereas  all 
parties  concerned  deprecate  the  public  sale  of  said  property, 
as  being  injurious  to  the  future  ioterest  of  said  newspaper, 
by  whomsoever  conducted  or  owned,  and  whereas  there  is  no 
legal  right  of  redemption  of  said  property,  if  so  sold ;  and 
whereas  the  sale  aud  transfer  herein  marie  of  said  property  is 
to  the  interest  of  all,  and  to  the  prejudice  of  none  of  the  par- 
ties concerned  :  It  is  agreed  between  the  parties,  that  the 
said  party  of  the  second  part,  upon  the  payment  to  it,  within 
thirty  days  from  these  presents,  of  $2,500  in  cash,  and  the 
securing  to  be  paid,  as  hereinafter  stated,  all  debts  that  may 
at  the  time  be  due  it  from  the  said  parties  of  the  first  part,  or 
any  of  them,  together  with  the  interest  thereon,  and  all 
reasonable  costs,  charges,  fees,  and  expenses,  paid  or  incur- 
red by  said  company  in  and  about  the  obtaining  of  said  judg- 
ment, or  arising  therefrom,  and  of  the  execution,  levy,  and 
venditioni  exponas,  postponements  of  the  sale,  and  of  the  exe- 
cution of  the  necessary  papers  between  the  parties,  aud  the 
principal  and  interest,  it  any  such,  paid  or  incurred  by  said 


334  SUPKEME  COUET  Pec  Term, 

[Rapier  v.  Gulf  City  Paper  Company.] 

second  party,  on  account  of  any  other  or  prior  judgment  to 
theirs ;  all  of  which  are  to  be  secured  by  good  and  approved 
security,  to  be  paid  in  three  equal  installments,  at  two,  four, 
and  six  months ;  then  the  said  party  of  the  second  part  will 
forthwith  sell  and  re-transfer,  and  deliver  to  them,  the  said 
first  parties,  for  and  upon  the  said  consideration,  and  accord- 
ing to  their  respective  interests,  the  property  herein  sold, 
transferred,  and  delivered  by  the  first,  to  the  second  parties 
hereto,  or  such  portion  thereof  as  may  at  the  time  be  in  ex- 
istence. Or,  if  said  first  parties  shall  pay  said  $2,500  within 
the  said  thirty  days,  and  shall  make  payment  of  all  the  other 
sums,  in  the  installments,  and  at  the  times  above  provided  ; 
thereupon,  the  last  of  said  payments  so  being  made,  the  said 
company  will  sell,  re-transfer,  and  deliver  said  property  as 
aforesaid.  It  is  further  understood  and  declared,  that  the 
said  company  does,  by  this  bill  of  sale,  become  in  all  things 
the  absolute  owner  of  said  property,  and  not  liable  in  any 
way  to  account  to  or  with  the  said  first  parties,  for  or  on  ac- 
count of  the  use  of  said  property,  or  for  any  profit  or  revenue 
that  may  be  derived  therefrom  ;  the  said  first  party  having, 
by  these  presents,  only  the  right  to  re-purchase  the  said 
property,  for  the  consideration,,  and  upon  the  conditions 
named.  And  the  said  second  party  is  hereby  authorized  and 
empowered  to  take  and  collect  the  outstanding  book  accounts 
and  credits  of  the  firm  of  John  L.  Bapier  <fe  Co.,  and  to  pay 
and  settle  the  current  debts  of  the  newspaper  and  office,  and 
of  the  firm,  and  shall  account  therefor  to  and  with  said  firm, 
or  the  members  thereof,  in  reference  to  said  collections  and 
settlements,  as  shall  be  agreed.  And  the  said  first  parties  do 
hereby  covenant,  to  and  with  the  said  second  parties,  that 
said  property  i?  free  from  any  incumbrance  made  or  suffered 
by  them,  or  any  of  them,  excepting  the  deed  of  trust,  or  mort- 
gage, executed  by  said  Forsyth  to  C.  K.  Foote,  Leroy  Brewer, 
and  A.  Proskauer,  trustees.  And  it  is  agreed  that  said  com- 
pany shall  not  lose  or  forfeit  any  lien  or  right  that  it  may 
have  secured,  to  have  the  said  judgment  satisfied  by  a  sale 
under  venditioni  exponas,  or  execution,  of  said  property  hereby 
sold  and  transferred,  or  of  any  other  property  ;  and  it  is 
agreed  that  the  said  sale  may  be  adjourned,  from  time  to 
time,  at  the  instance  of  said  company,  or  a  new  execution  be 
sued  out  on  its  judgment,  or  both.  And  it  is  agreed,  also, 
that  until  the  re-purchase  of  said  property  by  the  first  party, 
upon  the  above  agreed  terms,  or  until  seven  months  after  the 
date  hereof,  said  judgment  shall  be  and  remain  valid  and 
effective  for  all  purposes,  as  a  subsisting  security  to  said 
second  party,  for  a  complete  and  perfect  title  to  said  prop- 
erty herein  conveyed,   and  for  the   undisturbed  possession 
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thereof,  for  the  said  time  meutioned,  against  any  one  claim- 
ing by,  through,  or  under  any  of  said  parties,  or  in  privity 
therewith,  or  by  any  one  on  account  of  any  thing  done  or 
suffered  by  said  parties,  or  either  of  them.  In  testimony 
whereof,"  <fec.  (Dated  the  18th  December,  1876,  and  signed 
by  said  Forsyth,  Rapier,  Hodgson,  and  the  acting  president 
of  said  company,  with  their  respective  seals  annexed.) 

*At  the  time  this  contract  was  entered  into,  as  the  bill 
alleged,  there  were  two  mortgages  on  the  property  outstand- 
ing and  uncancelled  ;  one  in  favor  of  E.  B.  Lott  as  trustee, 
which  the  parties  represented  to  be  fully  satisfied  ;  and  the 
other  in  favor  of  C.  K.  Foote,  Leroy  Brewer,  and  A.  Pros- 
kauer,  as  trustees,  on  which  it  was  represented  that  large 
payments  had  .been  paid,  leaving  only  a  small  balance  un- 
paid ;  and  there  was  also  a  large  amount  of  back  taxes  un- 
paid. Under  this  contract,  complainant  "received  a  formal 
transfer  of  the  possession  of  said  property,"  and  one  F.  E. 
Stokes,  who  was  in  possession  as  special  deputy  of  the  sheriff, 
was  constituted  agent  for  complainant,  "to  hold  and  run  said 
business  in  the  dual  capacity  of  agent  and  deputy-sheriff." 
So  long  as  the  said  parties  had  a  right,  by  the  terms  of  said 
contract,  to  re-purchase  the.  property,  complainant  interfered 
but  little  in  the  management  of  it,  having  confidence  in  said 
Stokes,  its  agent ;  and  soon  after  the  right  to  re-purchase  had 
become  extinguished  by  the  lapse  of  time,  when  complainant 
was  preparing  to  take  the  active  management  and  control  of 
the  property,  Rapier  addressed  a  communication  to  an  officer 
of  said  company,  suggesting  that  the  complainant's  judgment, 
bill  of  sale  for  the  property,  etc.,  were  collusive  and  fraudu- 
lent as  against  the  other  creditors  of  Forsyth  &  Rapier ;  and 
on  consultation  with  their  attorney,  to  whom  Rapier  referred 
the  complainant,  the  attorney  threatened  that  "they  would 
repudiate  the  whole  transaction,  and  put  the  property  into 
the  court  of  bankruptcy,"  unless  complainant  would  accept  a 
proposition  which  he  then  made,  and  denied  that  the  pi'op- 
erty  had  ever  been  delivered  to  complainant;  and  Stokes, 
combining  with  them,  denied  the  authority  and  possession  of 
complainant,  and  refused  to  surrender  the  property.  Com- 
plainant thereupon  caused  an  alias  execution  to  be  issued  on 
its  judgment,  which  was  levied  on  the  property  on  the  3d 
February,  1877.  Before  the  sale  of  the  property  under  this 
levy,  Foote  and  the  other  trustees  in  the  mortgage  or  deed 
of  trust  mentioned  in  the  written  contract  or  assignment  to 
complainant,  at  the  instigation  of  Rapier,  Forsyth  and  Hodg- 
son, as  the  bill  alleged,  claimed  said  property  as  the  mort- 
gagees thereof,  and  filed  a  claim  and  bond  with  the  sheriff, 
who  thereupon  delivered  the  property  to  said  John  L  Rapier 
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&  Co.,  and  made  due  return  of  the  facts ;  and  the  property 
was  in  the  possession  of  said  Rapier  &  Co.  when  the  bill  was 
filed.  A  claim  was  also  filed  in  the  name  of  Mrs.  Mary  A. 
Fitzgerald,  for  $2,500,  "under  a  pretended  assignment  of  the 
rent  of  the  Register  building,  claiming  the  payment  of  said 
sum  to  her  from  the  proceeds  of  sale";  and  the  bill  alleged 
that  this  claim  "was  fictitious,  or  was  collusively  made  after 
the  said  bill  of  sale  and  levy,  and  could  have  no  effect  agaitfst 
the  complainant's  rights  in  said  building  and  Register  prop- 
erty, acquired  as  aforesaid,"  and  was  made  at  the  instigation 
ol  Rapier.  A  written  claim  was  also  filed  with  the  sheriff,  in 
the  name  of  said  Kapier  as  tenant  in  possession,  "demand- 
ing a  release  of  the  levy  on  the  engine,  boiler,  and  all  the  ma- 
chinery and  furniture  of  said  Register  newspaper,  on  the 
alleged  ground  that  the  same  was  part  of  the  realty,  and  that 
the  legal  title  thereto  was  in  Mrs.  Caroline  Roper";  and  the 
bill  alleged,  in  reference  to  this  claim,  "that  said  building,  in 
which  said  property  was  erected  and  placed,  was  the  property 
of  said  Rapier,  except  in  so  far  as  the  same,  and  the  use 
thereof,  had  been  vested  in  complainant  as  in  this  bill  is  fully 
shown ;  the  said  Rapier  claiming  at  the  time  the  equity  of 
redemption,  and  the  possession,  of  said  building,  the  said 
Mrs.  Roper  being  the  mortgagee  only;  and  complainant 
charges  that  the  said  property,  so  claimed  as  realty,  was  not 
such  in  fact,  and  had  never  been  so  regarded  by  the  owners 
of  said  building,  nor  by  the  owners  of  said  property,"  and 
that  it  was  a  part  of  the  property  conveyed  to  the  complain- 
ant. A  bill  in  equity  was  also  filed,  at  the  instance  of  said 
Rapier,  in  the  name  of  certain  unsecured  creditors  of  Forsyth 
&  Rapier,  against  the  complainant  in  this  suit  and  the  other 
parties  in  interest,  asking  to  have  the  said  conveyance  to 
complainant  declared  a  general  assignment,  and  held  to  enure 
to  the  benefit  of  all  the  creditors  equally ;  and  the  sole  object 
of  this  bill,  it  was  charged,  was  to  embarrass  and  obstruct 
the  complainant  in  the  assertion  of  its  legal  rights. 

"The  building  in  which  said  Register  property  is  placed  and 
erected,"  the  bill  alleged,  "and  in  which  said  printing  and 
publishing  business  had  been  conducted,  and  which  was  gen- 
erally known  as  the  Register  building,  was  formerly  the  prop- 
erty of  said  Rapier ;  and  the  use  thereof,  as  complainant  is 
informed  and  believes,  and  so  charges,  was  put  into  said 
establishment  lor  the  use  of  said  newspaper  business,  and  the 
said  building  was  refitted  and  remodelled  therefor  ;  and  the 
said  use  of  said  building  was  one  of  the  rights,  privileges  and 
contracts,  transferred  to  complainant  in  said  bill  of  sale."  It 
was  alleged,  also,  that  after  the  accrual  of  the  complainant's 
rights  under  the  bill  of  sale,  as  it  is  termed,  or  conveyance 
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above  set  out,  Rapier  executed  a  deed  conveying  the  same 
property  to  said  F.  E.  Stokes;  and  this  deed,  also,  was 
charged  to  be  collusive  and  fraudulent,  and  a  cloud  on  the 
complainant's  rights.  "And  complainant  further  shows  that 
the  said  newspaper  property  is  now  in  the  possession  of  said 
Kapier,  Hodgson,  and  Stokes,  they  acquiring  and  holding 
possession  thereof  as  aforesaid ;  that  said  property,  by  wear 
and  tear  of  machinery  and  types,  is  becoming  each  day  less 
valuable  ;  that  owing  to  the  litigation  and  complications 
affecting  said  newspaper  as  aforesaid,  and  pecuniary  embar- 
rassments of  the  parties  in  possession,  the  said  paper  is  not 
being  conducted  as  it  should  be,  and  its  good-will,  name  and 
reputation,  which  is  a  valuable  portion  of  said  property,  is 
becoming  thereby  less  valuable  ;  that  the  said  parties  in  pos- 
session are  using  the  same  for  their  own  benefit  and  profit, 
and  have  been  and  are  collecting  all  the  revenue,  and  are 
hostile  to  complainant  in  the  premises,  wholly  disregarding 
its  rights,  and  have  endeavored  to  cloud  its  title,"  etc.;  "that 
the  said  building  was  re-modelled  for,  and  the  boilers,  en- 
gine and  machinery  were  placed  therein  at  great  expense, 
and  especially  adapted  to  the  said  building ;  that  the  said 
property  conveyed  to  complainant  is  chiefly  valuable  as  an 
entire  establishment,  including  therein  all  of  the  materials 
and  machinery  for  conducting  the  publishing,  printing,  and 
book-binding  business,  the  use  of  the  building,  the  member- 
ship of  the  newspaper  in  the  'Press  Association,'  and  the 
right  to  the  press  dispatches,  the  name  and  good- will  of  the 
newspaper,  its  subscription  list,  etc.;  and  the  said  property 
should  be  kept  as  a  going  concern,  fulfilling  its  contracts  of 
subscription  and  advertising,  to  preserve  its  value  ;"  and 
hence  a  receiver  should  be  appointed.  The  mortgage  to 
Mrs.  Roper,  it  was  alleged,  was  given  for  the  unpaid  pur- 
chase-money of  the  lot  and  building,  amounting  to  $10,000, 
which  was  the  full  value  of  the  property  ;  but  the  interest  had 
been  regularly  paid,  and  the  mortgagee  had  made  no  effort  to 
foreclose  her  mortgage ;  and  the  complainant  claimed  the 
right  to  have  an  account  of  the  mortgage  debt  taken,  and  to 
be  let  in  to  redeem. 

All  the  persons  above  named  were  made  defendants  to  the 
bill.  The  bill  prayed  the  appointment  of  a  receiver  to  take 
possession  and  control  of'  the  property,  "and  manage  it  as  a 
going  concern,"  until  the  final  disposition  of  the  cause  ;  that 
the  complainant  be  declared  to  have  a  subsisting  right  and 
title  to  the  property,  subject  only  to  the  two  mortgages 
named,  in  favor  of  Mrs,  Roper  and  said  C.  K.  Foote  and  oth- 
ers as  trustees,  respectively ;  that  an  account  be  taken  of 
each  of  these  mortgage  debts ;  that  Foote  and  his  co-trustees 
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be  charged  as  mortgagees  in  possession  since  the  6th  March, 
1877 ;  that  the  complainant  be  allowed  to  redeem  from  Mrs. 
Roper,  on  paying  the  amount  ascertained  to  be  due  to  her ; 
that  the  mortgage  to  Lott  be  declared  satisfied,  and  cancelled  ; 
that  the  transfer  or  deed  to  Stokes  be  declared  void,  or  held 
to  be  subordinate  to  complainant's  right  to  use  the  building 
for  the  purpose  of  carrying  on  the  business  as  before  ;  that 
Rapier,  Hodgson  and  Stokes  be  made  to  account  for  all 
profits  realized,  and  moneys  collected  by  them,  from  the 
business,  since  the  18th  December,  1876 ;  that  they  be  en- 
joined from  collecting  any  of  the  outstanding  notes  and  ac- 
counts, and  from  establishing  a  rival  newspaper ;  that  the 
claim  of  Mrs.  Fitzgerald  be  declared  invalid ;  and  for  other 
and  further  relief,  as  the  nature  of  the  case  may  demand. 

Rapier  filed  a  demurrer  to  the  bill,  assigning  specially  nine 
grounds  of  demurrer.  The  first,  second,  third,  and  fourth 
assignments,  each,  deny  that  the  complainant  shows  any 
ground  of  relief  m  reference  to  the  building,  and  lot  on  which 
it  is  situated,  since  it  has  no  interest  in  said  real  estate,  either 
under  the  levy  of  the  execution,  or  under  the  conveyance 
which  is  the  basis  of  its  asserted  rights.  The  fifth  assign- 
ment is,  that  the  bill  of  sale,  or  conveyance  to  the  complain- 
ant, when  taken  in  connection  with  the  facts  stated  in  the 
bill,  is  a  conveyance  of  all  the  property  belonging  to  the 
grantors,  to  the  exclusion  of  all  their  creditors  not  named 
therein,  in  violation  of  the  statute  of  frauds ;  and  therefore 
the  complainant  can  not  ask  the  aid  of  a  court  of  equity  to 
enforce  its  rights,  if  any,  under  such  conveyance.  The  sixth 
assignment  denies  that  any  cause  is  shown  for  the  appoint- 
ment of  a  receiver  of  the  property,  since  the  trustees  have 
given  bond  to  have  it  forthcoming  to  answer  any  judgment 
that  may  be  rendered  on  the  trial  of  the  claim  suit.  The 
seventh  is,  that  the  complainant  has  an  adequate  remedy  at 
law ;  and  the  eighth  and  ninth  are,  in  substance,  that  the 
conveyance  to  complainant,  if  not  a  general  assigument,  is 
only  a  mortgage,  and  not  a  conditional  sale ;  and  that  the 
complainant  can  have  no  relief  as  mortgagee,  under  a  bill 
framed  on  the  idea  of  an  absolute  title. 

Rapier  also  filed  a  plea  in  bar,  on  account  of  the  pendency 
of  another  suit,  as  follows :  "For  answer  to  the  whole  bill, 
this  defendant  saith,  that  on  the  8th  March,  1877,  Eliza  S. 
Taylor,  Mary  Ann  Fitzgerald,  and  others,  in  behalf  of  them- 
selves and  all  other  parties  or  creditors  of  the  said  firm  of 
Forsyth  <fe  Rapier  who  desire  to  make  themselves  parties 
thereto,  filed  in  this  court,  as  the  records  will  show,  their  bill 
of  complaint  against  John  Forsyth,  John  L.  Rapier,  Joseph 
Hodgson,  this  complainant,  and  Leroy  Brewer,  Charles  K. 
Vol.  lxiv. 
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Foote,  and  Adolph  Proskauer,  trustees  particularly  described 
in  this  bill  of  complaint.  The  nature,  character,  and  objects 
of  said  bill,  and  the  relief  prayed  by  it,  is  as  follows :  Said 
complainants  allege  that  they  are  creditors  of  said  firm  of 
Forsyth  &  Eapier,  and  of  their  successors,  as  is  also  the  said 
Gulf  City  Paper  Company,  the  complainant  in  this  suit ;  and 
that  they  were  all  alike  entitled  to  be  paid  out  of  the  prop- 
erty and  assets  of  the  said  firm,  employed  in  said  business, 
and  consisting  of  certain  specific  property,  particularly  de- 
scribed, as  constituting  all  of  the  firm  property  and  assets ; 
that  said  corporation,  this  complainant,  obtained  a  judgment 
on  their  said  claim  against  said  firm,  and  also  an  execution 
thereon,  by  means  whereof,  and  also  by  means  of  hopes  held 
out  to  this  defendant  and  associates,  induced  them  to  execute 
to  said  complainant  an  assignment,  or  bill  of  sale,  which  pur- 
ports to  convey  to  said  corporation  every  vestige  of  property 
and  assets  belonging  to  said  firm,  to  the  entire  exclusion  of 
every  other  creditor  of  said  firm.  Said  bill  of  sale  is  annexed 
to  said  former  bill  as  an  exhibit,  and  is  the  basis  of  its  whole 
subject-matter.  Said  first  bill  further  alleges,  also,  that  said 
bill  of  sale  is  in  violation  of  the  statute  of  frauds,  and  is  in 
violation  of  their  rights,  and  is  in  law  a  general  assignment, 
which  must  enure  to  the  benefit  of  all  the  creditors  of  said 
firm  equally ;  and  the  prayer  of  said  bill  is,  that  the  court 
will  declare  said  bill  of  sale  to  be  a  general  assignment,  so 
that  all  the  creditors  of  said  firm  may  participate  in  it  equally 
with  said  corporation.  This  second  bill  is  filed  by  said  cor- 
poration, against  the  legal  representative  (when  appointed)  of 
said  John  Forsyth,  John  L.  Rapier,  Joseph  Hodgson,  Mary 
A.  Fitzgerald,  Charles  K.  Foote,  Leroy  Brewer,  and  A.  Pros- 
kauer, trustees  ;  and  also  against  Henry  St.  Paul,  E.  B.  Lott, 
Caroline  Roper,  and  F.  E.  Stokes,  who  are  not  parties  to  the 
first  suit,  but  who  are  shown,  by  the  allegations  of  the  bill,  to 
be  either  entirely  immaterial,  or  only  incidentally  connected 
with  its  subject-matter ;  and  the  said  creditors,  who  are  as- 
sailing the  title  of  said  corporation  in  the  first  suit,  are  en- 
tirely omitted  in  said  second  suit.  This  defendant  further 
avers,  that  so  far  as  the  subject-matter  of  this  second  bill  is 
concerned,  the  whole  basis  of  claim,  title  or  right,  which  said 
corporation  sets  up  against  him  or  his  co-defendants,  and  the 
only  title  he  prays  this  court  to  enforce,  is  the  same  certain 
bill  of  sale,  which,  with  the  rights  and  remedies  flowing  from 
it,  constitutes  the  subject-matter  of  both  suits ;  and  that 
both  of  these  said  suits  are  substantially  between  the  same 
parties ;  and  the  issue  to  be  joined  in  the  first  suit  is  upon 
the  character  and  effect  of  said  bill  of  sale,  and  the  issue  in 
this  second  suit  is  upon  the  character  and  effect  of  this  ident- 
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ical  instrument,  and  the  proceedings  in  both  cases  are  to  the 
same  end;  and  said  first  bill  is  still  pending  and  unde- 
termined," &G. 

The  chancellor  overruled  the  plea  and  demurrer;  from 
which  decree  the  defendant  Eapier  now  appeals,  and  here 
assigns  it  as  error.  The  case  was  decided  in  May,  1.879,  but 
has  never  been  reported  ;  and  the  opinion  has  but  recently 
come  into  the  hands  of  the  Eeporter. 

Hannis  Taylor,  for  appellant. 

Gaylord  B.  Clark,  contra.    (No  briefs  on  file.) 

BEICKELL,  C.  J. — The  rule  of  pleading  in  equity,  as  at 
law,  can  not  be  doubted,  that  the  plaintiff  must  show  an 
actual  existing  interest  in  the  subject-matter  of  the  suit,  giv- 
ing him  the  right  to  sue  concerning  it.  The  rule  is  stated 
with  precision  by  Chilton,  J.,  in  McKinley  v.  Irvine,  13  Ala. 
693  :  "  The  complainant  must  show,  by  his  allegations  in  the 
bill,  that  he  is  entitled  to  the  relief  which  he  seeks  ;  and  if  he 
fails  to  set  forth  every  essential  fact  necessary  to  make  out 
his  title  to  maintain  the  bill,  the  defect  will  be  fatal."  A  bill 
which  does  not  show  that  the  complainant  has  an  interest  in 
the  subject-matter  of  the  suit,  and  a  proper  title  to  institute 
the  particular  suit  concerning  it,  is  subject  to  demurrer. — 1 
Dan.  Ch.  Pr.  314. 

A  material  purpose  of  the  present  bill  is  the  redemption, 
from  a  mortgage  to  Mrs.  Eoper,  of  the  real  estate  described, 
and  averred  to  be  the  individual  property  of  John  L.  Eapier, 
which  has  been  and  is  used  and  occupied  as  the  place  of  bus- 
iness, and  on  which  the  materials,  presses  and  fixtures,  of  the 
printing  establishment,  known  as  the  "  Mobile  Eegister,"  are 
situate.  "  No  person  can  come  into  a  court  of  equity,  for  a 
redemption  of  a  mortgage,  but  he  who  is  entitled  to  the  legal 
estate  of  the  mortgagor,  or  claims  a  subsisting  interest  under 
him." — 2  Jones  on  Mort.  §  1055  ;  Grant  v.  Duane,  9  Johns. 
591.  It  is  as  assignee  that  the  complainant,  now  the  appel- 
lee, claims  to  be  let  in  to  redeem  ;  and  the  instrument  under 
which  the  right  is  deduced,  is  exhibited ;  and  its  terms,  the 
circumstances  surrounding  the  parties  when  it  was  executed, 
and  all  existing  facts  which  may  be  looked  to  in  construing 
them,  it  must  be  assumed,  are  fully  stated,  so  far  as  reliance 
upon  them  is  intended.  Pleadings  are  construed  most  strong- 
ly against  the  pleader,  and  the  only  intendment  made  is,  that 
he  has  stated  the  facts  as  favorably  for  himself  as  they  will 
allow. 

The  instrument  does  not,  in  express  terms,  transfer  any 
Vol.  Lxrv. 
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right  or  interest  in  or  to  the  real  estate,  nor  is  it  expressly 
referred  to.  All  its  words  are  of  the  transfer  of  personal 
property  only — "  the  property  known  and  described  as  the 
Jlohile  Daily  and  Weekly  Register  newspaper,  and  all  the 
property  and  materials  in  and  belonging  to  the  printing  estab- 
lishment thereof,  and  of  the  job-printing  and  book-binding 
establishment,  and  of  the  oflBces  connected  therewith,  with 
the  rights,  contracts  and  privileges  attaching  thereto,  and 
including  and  embracing  the  property  mortgaged,"  &c.  The 
mortgages  referred  to  were  executed  by  Forsyth,  and  Eapier 
is  not  a  party  to  them,  nor  is  this  real  estate  embraced  in 
them.  The  theory  of  the  bill  is,  not  that  the  real  estate  was 
transferred,  but  that  it  had  been  appropriated  to  the  use  of 
the  business  of  the  "  31obile  Daily  and  Weekly  Register,''  and 
the  use  was  one  of  the  rights,  privileges  and  contracts  trans- 
ferred. It  is  not  averred  that,  by  contract,  Rapier  had  trans- 
ferred the  use  to  the  firm  of  which  he  was  a  member ;  nor  is 
it  averred  that  there  was  any  lease,  for  any  definite  term,  to 
the  firm.  The  building  had  been  adapted  to  the  use  of  this 
establishment,  and  when  the  establishment  was  transferred, 
the  use  passed  as  an  incident  to  the  transfer,  is  the  idea 
which  seems  to  underlie  the  proposition  asserted  by  the 
appellee.  If  such  be  the  result,  it  can  scarcely  be  supposed 
to  have  been  within  the  contemplation  of  Rapier,  when  he 
devoted  his  individual  property  to  the  uses  of  a  business 
conducted  by  a  partnership  of  which  he  was  a  member. 
Promoting  the  interests  of  the  partnership,  was  a  promotion 
of  his  own  interest ;  and  so  long  as  he  could  derive  profit,  he 
may  have  intended  to  appropriate  his  individual  property  to 
its  uses.  The  limit  of  the  term  of  the  appropriation  is,  of 
necessity,  no  other  being  expressed,  the  existence  of  the  part- 
nership, and  the  application  to  its  uses  of  the  thing  appropri- 
ated. When  the  partnership  ceases,  the  right  to  the  use 
ceases  with  it ;  and  there  is  no  right,  during  the  continuance 
of  the  partnership,  to  apply  the  thing  to  any  other  than  to 
partnership  uses.  A  lease  to  a  partnership,  during  its  exist- 
ence, is  terminated  by  its  dissolution,  and  the  lessor  may  re- 
enter. "  The  house,"  said  Lord  Ellenborough,  "  was  to  be 
used  and  occupied  by  the  partners,  during  the  partnership 
only,  and  when  that  was  determined,  there  was  an  end  of  the 
tenancy." — Waitheman  v.  Miles,  1  Stark.  18L  And  where  one 
partner  let  to  the  partnership  a  house  for  the  carrying  on  of 
the  business  of  the  firm,  on  the  dissolution  of  the  partnership 
the  lease  terminated. —  Colnaghi  v.  Black,  8  Carr.  &  Payne,  464. 
The  lease  could  not  be  extended  beyond  the  term  necessary 
for  the  uses  which  entered  into  the  consideration,  and  was 
the  moving  cause  for  making  them, 
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The  iotention  of  the  parties,  when  they  keep  within  the 
pale  of  the  law,  guides  and  determines  the  construction  of 
their  contracts,  express  or  implied,  and  fixes  the  character  of 
their  conduct.  The  devotion  by  a  partner  of  his  individual 
property  to  the  uses  of  the  partnership,  may  be  intended  to 
pass  from  him  the  entire  title,  or  it  may  be  intended  as  an 
appropriation  of  the  mere  usufruct, — the  right  to  the  profit, 
utility  and  advantage,  it  may  yield  the  partnership  during  its 
continuance, — the  title  remaining  in  him.  The  usufruct  may 
be  appropriated  for  a  particular  term,  or  it  may  be  intended 
to  continue  only  during  the  existence  of  the  partnership.  If 
it  is  not  expressly  transferred  for  a  particular  term — if  it  is 
in  the  nature  of  a  contribution  to  the  partnership — it  stands 
upon  the  same  ground  of  a  contribution  of  the  partner's  skill 
and  industry,  continuing  only  during  the  continuance  of  the 
partnership.  Admitting  the  bill  avers  an  appropriation  of 
this  property  to  the  uses  of  the  partnership,  construing  the 
averment  according  to  its  natural  import,  the  use  was  for  the 
advantage  of  the  partnership, — continued  and  terminated 
with  it,  and  is  not  a  right,  contract,  or  privilege,  incident  or 
attaching  to  the  personal  property  transferred  to  the  appellee. 
The  terms  of  the  instrument  of  assignment  do  not  admit  of, 
but  are  inconsistent  with,  a  construction  that  it  was  intended 
to  pass  an  interest  in  the  real  estate,  or  any  other  than  the 
personal  property,  the  materials,  presses,  and  fixtures  which 
made  up  the  printing  and  publishing  establishment,  which 
were  subject  to  execution,  and  which  being  sold  under  execu- 
tion, the  sale  would  be  absolute,  indefeasible,  leaving  to  the 
defendants  in  execution  no  legal  right  of  redemption.  Such 
are  its  express  terms ;  and  they  exclude  any  supposition,  or 
construction,  that  it  was  intended  to  pass  any  interest  in  real 
estate,  which,  if  vendible  under  execution,  would  be  subject 
for  two  years  to  a  legal  right  of  redemption,  by  the  defendant 
in  execution,  or  any  of  his  judgment  creditors. 

A  judgoaent  creditor  of  a  mortgagor  may  be  let  in  to  redeem; 
but  it  is  enough  to  say,  if  the  appellee  stands  in  that  relation, 
the  present  bill  is  not  so  framed,  and  has  not  the  necessary 
allegations  to  entitle  it  to  that  relief,  in  reference  to  the  real 
estate.  The  whole  right,  as  asserted  by  the  bill,  is  deduced 
from  the  assignment. 

The  fifth  ground  of  demurrer  was  properly  overruled.  It  is 
founded  in  a  misconception  of  the  statute  (Code  of  1876, 
§  2126).  A  general  assignment  by  a  debtor  is  not  prohibited — 
it  is  not  declared  void.  The  only  eifect  of  the  statute  is  in 
its  operation,  depriving  it  of  the  character  of  a  particular 
security  for  a  particular  creditor,  and  converting  it  into  a 
general  security  for  the  equal  benefit  of  all  creditors  who 
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come  in  and  claim  under  it.  As  between  the  parties,  it  oper- 
ates according  to  its  terms.  Creditors  not  named  in  it,  or 
those  who  have  not  assented  to  it,  alone  have  the  right  to 
claim  that  it  shall  enure  to  the  benefit  of  all  the  creditors. 
Holt  V.  Bancroft,  30  Ala.  193;  Price  v.  Mazange,  31  Ala.  701. 
The  assignee  may  enforce  any  and  every  right  which  springs 
out  of  it,  against  the  assignor  and  all  claiming  under  him. 
He  will,  however,  stand,  at  the  election  of  creditors,  a  trustee 
for  their  benefit,  bound  to  appropriate  whatever  he  may  real- 
ize to  the  payment  of  all  the  just  debts  of  the  assignor.  The 
instruments  on  which  the  statute  operates,  are  transfers  for 
the  security  of  one  or  more  creditors,  to  the  exclusion  of,  or 
in  preference  to  the  remaining  creditors  ;  and  an  indispens- 
able element  is,  that  substantially  all  the  property  of  the 
grantor,  subject  to  the  payment  of  debts,  is  thereby  conveyed. 
Warren  V.  Lee,  32  Ala.  440;  Stetson  v.' Miller,  36  Ala.  642; 
Longniire  v.  Goode,  b8  Ala.  577.  Whether  this  instrument 
covers  substantially  all  the  property  of  the  makers,  depends 
on  facts  not  shown  in  the  present  bill,  and  the  existence  of 
which  we  are  not  authorized  to  presume.  Whether  it  can, 
under  any  state  of  facts,  be  declared  a  general  assignment,  is 
not  a  question  Rapier  can  raise.  The  creditors  who  are 
excluded,  alone  have  rights  or  interests  affected  by  it,  if  that 
is  its  character,,  and  they  only  can  ask  the  interference  of  the 
court  so  to  declare  it. 

When  personal  property  is  seized  under  legal  process,  and 
a  third  person  interposes  a  claim  to  it,  giving  bond  for  its 
forthcoming,  the  property  is  regarded  as  in  the  custody  of 
the  law,  until  the  claim  suit  is  determined. — -McLemore  v. 
Benhoiv,  19  Ala.  76 ;  Kemp  v.  Buckey,  7  Ala.  138 ;  Hives  v. 
Welhorn,  6  Ala.  45.  There  can  scarcely  arise  a.  necessity  for 
the  appointment  of  a  receiver  by  the  Court  of  Chancery,  at 
the  instance  of  the  party  issuing  the  process  under  which  the 
property  is  seized.  The  bond  the  claimant  is  required  to  ex- 
ecute, is,  in  penalty,  double  the  value  of  the  property.  On 
the  trial,  the  value  of  the  property  is  ascertained  by  the  ver- 
dict of  the  jury,  if  the  claimant  is  unsuccessful ;  and  execu- 
tion may  issue  against  all  the  obligors,  for  the  value  thus  as- 
certained, or  the  amount  of  the  plaintiff's  judgment,  if  it 
does  not  equal  the  value.  The  insufficiency  of  the  bond,  in 
penalty,  or  in  surety,  may  be  at  any  time  corrected,  on  mo- 
tion to  the  court  in  which  the  claim  suit  is  pending.  It  is 
difficult,  therefore,  to  conceive  of  the  existence  of  a  necessity 
for  the  appointment  of  a  receiver,  withdrawing  the  property 
from  the  custody  of  a  court  of  competent  jusrisdiction,  and 
transmitting  it  to  another  court. 

Not  only  is  this  property  shown  to  have  been  in  the  custody 
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of  another  court  of  competent  jurisdiction,  drawn  there  by 
the  levy  of  the  execution  of  the  appellee  ;  but  there  is  no  aver- 
meut  that  any  right  of  the  appellee,  as  a  judgment  creditor, 
is  imperilled.  The  solvency  of  the  claimants,  or  that  of  their 
sureties,  is  not  disputed,  nor  is  the  sufficiency  of  the  bond 
which  they  have  given.  The  claimants  were  prior  mortgagees^ 
The  amount  of  the  debt  secured  by  the  mortgage  is,  it  appears 
from  the  bill,  controverted,  but  not  the  fact  ihat  there  is  an 
unpaid  balance  of  it.  The  lien  of  the  execution,  and  the  as- 
signment to  the  appellee,  are  subsequent  in  point  of  time,  and 
subordinate  to  the  mortgage.  The  assignment  is  expressly 
made  in  subordination  to  it.  Having  given  the  bond  for  the 
forthcoming  of  the  property  in  the  claim  suit,  the  mortgagees 
have,  in  legal  contemplation,  the  possession,  which  should 
not  be  disturbed  by  the  appointment  of  a  receiver. — High  on 
Receivers,  §§  679-80.  There  is  nothing  in  the  nature  of  this 
property,  nor  in  the  supposed  necessity  of  making  sale  of  it 
as  a  "  going  concern "  (as  it  is  expressed  in  the  bill),  which 
can  withdraw  the  case  from  the  general  principle,  that  a  mort- 
gagee in  possession  will  not  be  dispossessed  by  the  appoint- 
ment of  a  receiver.  The  sixth  ground  of  demurrer,  addressed 
to  so  much  of  the  bill  as  seeks  the  appointment  of  a  receiver^ 
was  well  taken. 

The  object  of  the  bill,  when  separated  from  a  redemption 
of  the  real  estate,  is  the  adjustment  of  the  liens  on  the  per- 
sonal property,  and  a  sale  of  it  as  an  entirety,  to  satisfy  them. 
The  priority  of  the  mortgage  to  Brewer  and  others,  to  the 
claim  of  the  appellee,  whether  the  appellee  stands  in  the  re- , 
lation  of  an  execution  creditor,  or  of  a  subsequent  mortgagee, 
or  of  a  purchaser  from  the  mortgagors,  is  admitted.  That  a 
court  of  law  cannot  make  the  adjustment  and  order  a  sale, 
transferring  the  several  liens  and  claims  from  the  property 
to  the  proceeds  of  sale,  determining  the  respective  rights  and 
liabilities  of  the  parties,  is  manifest.  Whether  the  appellee 
can,  in  consequence  of  the  transactions  with  the  mortgagors, 
retain  its  relation  as  a  judgment  creditor,  or  whether  it  must 
stand  as  a  purchaser,  or  a  subsequent  mortgagee,  is  not,  in 
the  present  aspect  of  the  case,  material  to  determine.  Its 
rights  as  against  Rapier  (and  it  is  the  demurrer  interposed  by 
him,  to  which  we  are  confined  on  this  appeal),  are  not  mate- 
rially variant,  whether  viewed  as  a  judgment  creditor,  a  sub- 
sequent mortgagee,  or  a  purchaser.  The  argument  in  sup- 
port of  the  demurrer  is,  however,  that  the  complainant  has 
averred  that  it  stands  as  a  purchaser,  while  its  real  relation 
is  that  of  a  mortgagee  ;  the  transaction  with  the  mortgagors, 
in  the  light  of  the  facts  stated,  though  in  form  a  sale,  being, 
in  the  contemplation  of  a  court  of  equity,  a  mortgage.  The 
Voti.  isxw. 
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appellee  does  claim  as  a  purchaser ;  but  the  facts  are  all 
stated  in  the  bill,  and  if  his  real  relation  is  that  of  a  mort- 
gagee, he  is  mistaken  only  in  the  conclusion  he  has  drawn 
from  the  facts.  The  mistake  cannot  vary  the  relief  to  which 
he  is  entitled,  and  does  not  render  the  bill  demurrable.  The 
seventh,  eighth,  and  ninth  grounds  of  demurrer  were  not 
well  taken. 

The  plea  was  properly  overruled.  The  appellee  could  not, 
in  the  former  suit,  have  obtained  any  relief,  without  the  exhi- 
bition of  a  cross-bill.  If  that  had  been  exhibited,  the  com- 
plainants could  have  dismissed  the  original  bill ;  the  cross- 
bill would  have  fallen  with  the  dismissal,  and  the  appellee  be 
driven  to  the  institution  of  an  original  suit.  The  former  suit 
is  by  different  complainants,  founded  on  different  rights,  an- 
tagonistic to  that  of  the  appellee ;  was  in  its  nature  incapa- 
ble of  affording  the  appellee  the  full  relief  to  which  it  may  be 
entitled,  and  could  not  operate  as  a  bar  to  the  present  bill. 

For  the  errors  noticed,  the  decree  must  be  reversed,  and 
the  cause  remanded. 


Glenn's  Adni'r  .v,  Billingslea. 

BiU  in  Equity  by  Administrator  de  bonis  nov,  to  compel  Settle- 
ment by  Administrator  in  chief. 

1.  Decedent's  estate ;  jurisdiction  of  Chancery  and  Probate  Courts,  in  matter  of 
settlements  of  administrations. — Ordinarily,  the  Probate  and  Chancery  Courts 
have  concurrent  jurisdiction  in  the  matter  of  settlements  of  administrators' 
accounts,  and  the  settlement  must  proceed  in  the  court  which  first  acquires 
jurisdiction;  yet,  if  Ihe  settlement  is  commenced  in  the  Probate  Court,  and  a 
question  there  arises  which  that  court,  by  reason  of  its  limited  powers,  is  in- 
competent to  determine,  either  paity  may  remove  the  settlement  into  the 
Chancery  Court. 

2.  Same;  when  heirs  and  distributees,  or  administrator,  may  come  into  equity. 
Heirs  and  distributees,  the  parties  beneficially  interested  in  the  estate,  may 
come  into  equitj',  in  the  first  instance,  to  compel  a  settlement  of  the  admin- 
istrator's accounts;  but  the  administrator  himself,  when  he  is  the  actor,  must 
proceed  in  the  Probate  Court,  and  can  not  come  into  equity  without  showing 
some  special  reason  for  a  resort  to  a  court  of  equity. 

3.  Same:  when  administrator  de  bonis  non  may  come  into  equity. — In  com- 
pelling a  settlement  of  the  accounts  of  his  predecessor  in  the  administration, 
aa  administrator  de  bonis  non  represents  the  distributees,  or  persons  bene- 
ficially interested  in  the  estate,  and  may  come  into  equity  in  the  first  instance, 
1(8  they  might,  without  showing  any  special  equitable  ground,  at  any  time  be- 
fore the  Probate  (^ourt  has  acquired  jurisdiction. 

4.  Same  ;  election  as  to  chartjing  administrator  with  waste,  rents  and  profits. 
Wheie  the  administrator  in  chief  kept  the  estate  together  for  a  number  of 
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years,  without  an  order  of  court,  cultivating  the  landn  with  the  labor  of  the 
slaves,  Belliag  ttie  crops,  uud  cutting  and  selliug  timber  from  the  lands  ;  it  is 
the  right  and  duty  of  the  administrator  de  bonis  non  to  hold  him  accountable 
for  these  ttiiugs,  and  he  has  the  ri»ht  to  elect  as  to  the  manner  in  which  the 
charge  shall  ba  made,  as  the  distributees  might;  and  this  election  he  may  ex- 
ercise iu  the  Probiite  (Jourt,  without  resorting  to  a  court  of  equity,  although 
an  infant  distributee  is  iuterested  in  the  settleaient. 

5.  Same;  cUation  to  former  ad ininLstrnlor ;  ichen  jur iididion  of  Probate  Court 
attaches. — When  an  administrator  has  resigned,  or  been  removed,  it  is  his  duty 
to  settle  his  accounts  within  one  mouth  after  his  authority  has  ceased,  and,  on 
his  failure  to  do  so,  the  court  proceeds,  ex  mero  inotu,  to  compel  a  settlement 
(Code,  §§  "2590-96);  and  although  it  is  a  proper  practice  to  issue  a  citation  to 
him,  before  resorting  to  compulsory  measures,  a  citation  is  not  required  by 
the  statute,  au<l  its  issue  is  not  tiiking  jurisdiction  by  the  court,  so  as  to  pre- 
vent a  resort  to  equity. 

6.  Discontinuance  of  settlement. —V/hen  a  decree  of  the  Probate  Court,  ren- 
dered on  settlement  of  the  accounts  of  an  administrator  whose  authority  has 
ceased,  is  reversed  by  this  court  on  appeal,  but  tne  certificate  of  reversal  is 
not  sent  down  for  seven  yejirs,  during  which  time  no  action  is  taken  in  the 
matter  in  the  court  below,  the  proceeding  is  not  thereby  discontinued. 

7.  Statutory  provisions  as  to  settlements  of  administrators  whose  authority  ha* 
ceased. — The  several  statutory  provisions  contained  in  the  Revised  Code  of 
1«67  (§$  223-2-38,  2165-07),  and  in  the  Code  of  1876  '§$  2537-40,  2590-96). 
though  not  collated,  nor  even  placed  in  juxtaposition,  iu  either  compilation 
of  the  laws,  evidently  relate  to  the  same  subject,  and  are  to  be  construed  to- 
gether, giving  operation  to  each. 

8.  Abatement  and  revivor.  —  The  statute  which  requires  actions  to  be  revived 
within  eighteen  months  alter  the  death  of  a  party  (Code,  §  2908),  does  not  ap- 
ply to  a  proceeding  for  the  settlement  of  an  administrator's  accounts  in  the 
Probate  Court. 

Appeal  from  the  Chaucery  Court  of  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  22d  August,  1877,  by 
William  T.  Hatchett,  as  the  administrator  de  bonis  non  of  the 
estate  of  Robert  J.  Glenn,  deceased,  against  Mrs.  Harriet 
Billingslea  and  her  husband,  H.  C.  Billingslea,  and  the  heirs 
and  distributees  of  the  estate^of  said  decedent ;  and  sought  to 
compel  a  settlement  of  Mrs.  Billingslea's  administration  on 
said  estate.  Said  R.  J.  Glenn  died,  as  appears  from  the  alle- 
gations of  the  bill,  on  the  4th  May,  1858,  in  said  county  of 
Montgomery,  where  he  resided ,  leaving  a  considerable  estate, 
consisting  principally  of  a  plantation  and  slaves  in  said 
county,  valued  at  about  $ri5,000.  On  the  22d  May,  1858, 
letters  of  administration  on  his  estate  were  granted  by  the 
Probate  Court  of  Montgomery  to  Mrs.  Harriet  Glenn,  his 
widow,  who  duly  qualified,  and  entered  on  the  duties  of  the 
administration  ;  and  she  afterwards  married  said  H.  C.  Bil- 
lingslea, her  co-defendant  in  this  suit.  On  the  3d  September, 
1866,  Mrs.  Billingslea  resigned  the  administration,  and  her 
resignation  was  accepted ;  and  letters  of  administration  de 
bonis  non  on  said  estate  were  thereupon  granted  to  W.  G. 
Waller,  who  continued  to  discharge  the  duties  of  the  trust 
until  his  death,  in  May,  1872,  when  letters  of  administration 
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de  bonis  non  were  granted  to  the  complaiDant  in  this  suit. 
While  Waller  was  acting  as  administrator  of  the  estate,  he 
sold  the  lauds,  under  an  order  of  the  Probate  Court,  and 
Mrs.  Billingslea  became  the  purchaser ;  and  she  was  still  in 
possession  when  the  bill  was  filed.  Said  R.  J.  Glenn  left 
three  children  surviving  him  ;  one  of  whom  has  since  married 
E.  C.  Brickell,  another  lias  died,  intestate  and  unmarried, 
and  the  third  was  an  infant  when  the  bill  was  filed,  the  com- 
plainant being  her  guardian  by  appointment  of  said  Probate 
Court. 

The  bill  alleged,  in  addition  to  these  facts,  that  Mrs.  Bil- 
lingslea had  never  made  a  final  settlement  of  her  administra- 
tion ;  that  she,  while  acting  as  administratrix,  kept  the  estate 
together,  without  any  order  of  court,  or  other  authority,  and 
cultivated  the  lands  with  the  labor  of  the  slaves,  until  they 
were  emancipated  by  the  result  of  the  war  in  18G5  ;  that  she 
received  and  sold  the  crops  raised  each  year;  that  she  also 
cut  down  and  sold  large  quantities  of  timber  then  standing 
on  the  lands,  whereby  their  value  was  impaired;  that  in  her 
several  annual  or  partial  settlements  with  the  court,  she 
charged  herself  with  amounts  which,  as  she  claimed,  were  the 
profits  arising  from  carrying  on  the  plantation,  instead  of  the 
rent  of  the  lands  and  the  hire  of  the  slaves ;  that  she  also 
claimed  to  have  invested  large  sums  of  money,  arising  from 
the  sale  of  wood  and  timber,  in  bonds  of  the  Confederate 
States,  which  perished  on  her  hands,  and  she  asked  credits 
for  such  investments,  though  they  were  not  made  by  or  under 
the  authority  of  the  court.  On  these  facts,  the  complainant 
insisted  that  the  heirs  and  distributees  of  the  estate  had  a 
right  to  elect,  after  all  the  facts  had  been^  ascertained,  and 
the  court  had  decided  the  legal  questions  arising  from  the 
transactions  in  the  notes  and  bonds  of  the  Confederate 
States,  whether  they  would  charge  the  administratrix  with 
the  devastavit  and  waste  committed  by  her,  or  with  the  pro- 
ceeds of  the  sales  of  the  wood  and  timber  ;  and  whether  they 
would  charge  her  with  the  proceeds  of  the  crop^  received  by 
her,  or  with  the  rent  of  the  land  and  the  hire  of  the  slaves  ; 
and  this  right  of  election,  he  insisted,  so  far  as  the  rights  of 
the  infant  distributee  were  concerned,  could  only  be  exercised 
in  and  by  a  court  of  equity.  It  was  alleged,  also,  that  the 
decedent's  estate  was  worth,  at  the  time  of  his  death,  after 
payment  of  all  debts,  at  least  $50,000 ;  that  the  widow  and 
administratrix  had  a  statutory  separate  estate  amounting  to 
$5,000,  which  her  husband  had  received  and  used,  and  which, 
it  was  insisted,  must  be  presumed  to  have  been  paid,  and 
thereby  extinguished  as  a  debt  against  the  estate  ;  and  that 
she  had  never  paid  the   purchase-money  for  the  lands  she 
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bought  at  the  sale  by  Waller,  though  the  sale  had  been  con- 
firmed. The  prayer  of  the  bill  was,  that  the  administration 
and  settlement  of  Glenn's  estate  be  removed  into  said  Chan- 
•cery  Court ;  that  Mrs.  Billingslea's  administration  might  be 
there  settled,  and  also  the  complainant's  administration,  and 
final  distribution  made  ;  and  for  other  and  further  relief. 

Mrs.  billingslea  and  her  husband  filed  the  following  plea  to 
the  jurisdiction  of  the  court :  "Defendants  say,  that  this 
court  should  not  take  jurisdiction  of  this  cause,  for  this  :  that 
the  said  respondent  Harriet  resigned  her  administration  of 
the  estate  of  said  R.  J.  Glenn  in  the  year  1866,  and  thereupan 
proceeded  to  make,  and  did  make  a  final  settlement  of  her 
said  administration  in  the  Probate  Court  of  Montgomery; 
and  that  an  appeal  was  taken  to  the  Supreme  Court  from  the 
decree  of  said  court  on  said  final  settlement ;  and  that  said 
decree  was  reversed  by  said  Supreme  Court ;  and  that  after- 
wards, to- wit,  in  July,  1868,  respondents  proceeded  to  make, 
and  did  made  another  final  settlement  in  said  court,  of  the 
administration  of  said  respondent  Harriet ;  and  that  an  ap- 
peal was  taken  from  said  final  settlement  to  the  Supreme 
Court ;  and  that  said  cause  was,  on  such  appeal,  at  the  Jan- 
uary term  of  said  court,  1870,  reversed  and  remanded,  but  no 
certificate  of  reversal  of  said  cause  was  received  by  said  Pro- 
bate Court,  nor  said  court  advised  of  such  reversal,  prior  to 
June  29,  1877;  and  that  on  said  29th  June,  1877,  the  said 
complainant  caused  respondents  to  be  cited  in  and  by  said 
Probate  Court,  to  appear  and  make  a  final  settlement  of  said 
Harriet's  administration  of  tiiC  estate  of  said  Glenn,  deceased ; 
and  that  respondents  did  appear  in  said  Probate  Court,  on,  to- 
wit,  the  22d  October,  1877,  and  filed  the  accounts  and  vouch- 
ers of  said  Harriet  for  the  final  settlement  of  her  said  admin- 
istration ;  and  that  thereupon  said  court  proceeded  in  and 
about  said  settlement,  according  to  law,  with  the  full  knowl- 
edge thereof  on  the  part  of  said  complainant,  and  afterwards, 
to-wit,  on  the  19th  November,  1877,  rendered  a  final  decree 
in  the  matter  of  the  administration  of  the  estate  of  said  K  J. 
Glenn,  deceased,  by  the  said  Harriet :  That  one  W.  G.  Waller 
was  appointed  administrator  de  bonis  non  of  said  estate,  imme- 
diately after  the  resignation  of  said  Harriet,  and  continued 
such  administrator  until  complainant's  appointment,  which 
occurred  after  the  month  of  May,  1872  ;  that  said  Waller,  the 
administrator  de  bonis  non,  and  the  heirs  of  the  said  E.  J. 
Glenn,  were  parties  to  said  settlements  in  the  Probate  Court 
in  1868,  and  prior  thereto ;  and  that  in  and  on  said  settle- 
ments, the  said  administrator  de  bonis  non,  W.  G.  Waller,  and 
the  said  distributees,  elected  between  charging  respondents 
with  rents  of   the  lands  and  hire  of  the  slaves,  and  with  the 
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crops  and  produce  of  the  farm  and  slaves,  and  elected  to 
charge  respondents  with  the  proceeds  of  wood  cut  on  the 
said  lands  and  sold.  And  respondents  plead  these  facts,  as 
reasons  why  this  court  should  not  take  jurisdiction  of  this 
case  ;  and  that  the  matter  of  the  final  settlement  ol  said  ad- 
ministration was,  at  the  date  of  the  filing  of  this  bill,  and  had 
been  for  a  long  time  anterior  thereto,  pending  in  the  Probate 
Court  of  Montgomery,  and  that  said  court  was  a  court  of 
competent  jurisdiction  to  hear  and  determine  all  matters 
arising  on  said  settlement," 

The  chancellor  sustained  the  plea,  and  dismissed  the  bill ; 
and  his  decree  is  now  assigned  as  error. 

Clopton,  Herbeet  &  Chambebs,  and  E.  J.  Fitzpatkick, 
for  the  appellant.     (No  brief  on  file.) 

W.  A.  GuNTER,  contra. — The  plea  says  the  court  ought  not 
to  proceed  in  the  matter  of  the  settlement  of  Mrs.  Billings- 
lea's  administration,  as  prayed  in  the  bill,  on  account  of  the 
former  proceedings  instituted  in  the  Probate  Court,  and  there 
yet  pending  and  undetermined.  If  any  of  the  other  matters 
brought  forward  in  the  bill,  as  grounds  for  special  equitable 
relief,  have  any  merit,  they  are  separate  and  distinct  froni 
the  matter  of  the  plea,  and  are  no  answer  to  it.  Mrs.  Bil- 
lingslea's  administration  has  been  twice  finally  settled,  as 
shown  by  the  averments  of  the  plea,  and  by  the  decisions  of 
this  court  on  appeal. —  Glenn  v.  Glenn,  41  Ala.  571 ;  Billingslea 
V.  Glenn,  45  Ala.  540.  That  the  former  settlement,  though 
twice  reversed,  was  not  discontined,  see  Broivn  v.  Clements  & 
Hunt,  24  Ala.  354 ;  2  Brick.  Dig.  3()8.  Even  if  it  had  been 
discontinued,  a  new  one  was  commenced  by  the  citation  to 
Billingslea  and  wife ;  and  the  concurrent  jurisdiction  of  the 
Probate  Court  having  thereby  attached,  the  settlement  must 
proceed  in  that  court,  unless  some  special  equity  intervenes 
to  prevent  ii.—  Teague  v.  Corhitt,  57  Ala.  529.  No  suggestion 
was  made,  on  either  of  the  former  settlements,  that  the  pow- 
ers of  the  Probate  Court  were  not  adequate  to  make  a  full 
and  final  settlement.  It  is  the  duty  of  the  administrator  de 
bonis  non  to  bring  his  predecessor  to  a  settlement :  he  is  the 
party  with  whom  the  settlement  must  be  made,  and  to  whom 
any  balance,  if  found  against  the  retiring  administrator,  must 
be  paid.  He  represents  the  distributees  on  the  settlement, 
and  they  are  bound  by  his  action,  if  done  in  good  faith.  If 
they  have  any  election,  as  to  the  manner  in  which  the  retiring 
administrator  shall  be  charged  on  account  of  his  conduct,  it 
is  his  right  and  duty  to  make  the  election,  being  responsible 
to  them  for  his  good  faith  ;  and  this  election  is  shown  by  the 
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reported  cases  to  have  already  been  made  on  the  former  set- 
tlements— 41  Ala.  571;  45  Ala.  540.  If  the  infant  distribu- 
tee has  any  separate  rio;ht  of  election,  in  any  of  the  matters 
brought  forward,  it  can  be  asserted  in  the  Probate  Court,  as 
well  as  under  this  bill,  which  is  not  filed  in  her  name,  nor  in 
her  interest.  The  administrator  de  bonis  non  has  the  same 
right  of  election  which  was  conceded  to  the  distributees  in 
Swink-H  Admr  v.  Snodgrass,  17  Ala.  653;  and  Hopper  v. 
Steele,  18  Ala.  832. 

STONE,  J. — This  case  raises  the  question  of  the  right  to 
remove  an  administration  settlement  from  the  Probate  to  the 
Chancery  Court,  on  the  application  of  the  administrator  de 
bonis  non,  who  succeeded  to  the  administratiou.  This  is  not 
like  the  application  of  an  administrator  to  remove  his  own 
settlement.  The  administrator  de  bonis  non  has  the  right,  and 
it  is  his  duty,  to  reduce  to  his  possession  all  the  assets  of  the 
estate,  whether  changed  in  form  or  not,  which  the  former  ad- 
ministrator has  not  disbursed  in  due  course  of  administration  ; 
with  the  exception,  that  the  outgone  administrator  may  re- 
tain assets  in  his  hands,  to  repay  himself  for  any  excess  of 
disbursements  he  may  have  rightfully  made.  To  this  end,  it 
is  made  the  duty  of  the  resigned  or  removed  administrator  to 
file  his  accounts,  and  settle,  within  one  month  after  his  au- 
thority ceases ;  and  failing,  it  is  the  duty  of  the  court  having 
jurisdiction  of  the  administration,  to  compel  him  to  do  so. 
Code  of  1876,  §§  2590,  25  J2,  2593,  2537  ;  Whitworth  v.  Oliver, 
39  Ala.  286,  292-3;  Drenkle  v.  Shoemun,  9  Watts,  485 ;  Can- 
non V.  Jenkins,  1  Dev.  Eq.  422. 

It  has  been  many  times  declared  in  this  court,  and  must 
be  regarded  as  firmly  settled,  that,  with  certain  limitations, 
the  jurisdiction  of  the  Chancery  and  Probate  Courts  is  con- 
current in  the  matter  of  settlements  of  administrators.  Hence, 
it  is  held  that,  when  the  distributees,  or  those  desiring  to 
bring  the  administrator  to  a  settlement,  are  the  actors,  or 
moving  party,  they  may  institute  and  conduct  the  proceed- 
ings in  the  Probate  or  Ohancery  Court  at  their  option,  with- 
out assiguing  any  special  ground  of  equitable  cognizance,  as 
a  reason  for  going  into  the  latter  court.  This  untrammeled 
option  exists,  and  continues,  until  the  one  or  the  other  court 
has  acquired  or  taken  jurivsdiction  of  the  settlement,  and  no 
longer.  For,  the  jurisdictions  being  concurrent,  after  either 
court  has  acquired  the  jurisdiction,  the  other  is  powerless  to 
interfere,  unless  the  settlement  involve  some  question  or 
questions  which  the  Probate  Court  is  incompetent  to  hear 
and  determine ;  when  the  settlement  may  be  removed  from 
the  Probate  to  the  Chancery  Court,  on   the   application  of 
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either  party.  To  authorize  this,  however,  some  question 
mnpt  arise  in  the  accouut  or  settlement,  which  the  Probate 
Court,  by  reason  of  its  limited  powers,  is  incompetent  to  try. 
When  the  administrator  is  the  actor  in  bringiug  about  the 
settlement,  he  must  proceed  in  the  Probate  Court,  and  can 
not  T'esort  to  the  Chancery  Court,  unless  he  shows  some 
special  ground  of  equitable  jurisdiction,  which  the  Probate 
Court  is  incompeteut  to  administer. —  Cherry  v.  Belcher,  5 
Stew.  &  Por.  133;  Dohbfi  v.  Cockerham,  2  Por.  328;  Leavens 
V.  Butler,  8  Por.  380,  396-7 ;  Blakey  v.  BloJcey,  9  Ala.  391 ; 
Dement  v.  Bogge.ss,  13  Ala.  140  ;  Hunley  v.  Hunley,  15  Ala.  91  ; 
Wilson  V.  Ci-ook,  17  Ala.  59 ;  Pearson  v.  Darrington,  18  Ala. 
348;  Gould  v.  Hayes,  19  Ala.  438,  446-7 ;  Pearson  v.  Darring- 
ton, 21  Ala.  169;  Stewart  v.  Steivarf,  31  Ala.  207;  3Ioore  v. 
Lesneur,  33  Ala.  2b7  ;  Sellers  v.  Sellers,  35  Ala.  235  ;  McNeill 
V.  MsNeill,  36  Ala.  109 ;  Bush  v.  Cunningham,  37  Ala.  68  ; 
Portis  V.  Creaqh,  4  Por.  332 ;  Horton  v.  Mosehj,  17  Ala.  794 ; 
Park  V.  Park,^36  Ala.  132  ;  Scott  v.  Abercrombie,  14  Ala.  270  ; 
lung  V.  Smith,  15  Ala.  264. 

The  administrator  de  bonis  non,  in  the  matter  of  the  settle- 
ment of  his  predecessor,  represents  the  estate,  and  those  in- 
terested in  it  as  creditors  or  distributees,  and  is  the  antago- 
nist of  the  administrator  sought  to  be  brought  to  a  settle- 
ment. The  object  is,  to  recover  and  remove  the  assets  from 
one  custody,  and  to  place  them  in  another,  for  further  and 
complete  administration.  The  theory  on  which  an  adminis- 
tration de  bonis  non  is  called  into  exercise  is,  that  the  office, 
power  and  functions  of  the  preceding  administrator  have  ter- 
minated, without  complete  administration,  and  without  so 
finishing  its  duties  as  to  leave  nothing  to  be  done,  except  to 
make  the  final  settlement.  Hence,  the  administrator  de  bonis 
non  represents  the  estate,  and  those  interested  in  it,  precisely 
as  the  administrator  in  chief  does.  The  difference  is  not  in 
the  nature  and  character  of  his  rights  and  duties  ;  it  is  in 
the  amount  of  assets  which  come  under  his  dominion.  This 
must  always  be  diminished  by  the  sum  rightfully  adminis- 
tered by  his  predecessor. — Shackelford  v.  llunyan,  7  Humph. 
141.  Such  administrator,  as  we  have  shown,  represents  the 
estate,  and,  for  the  purpose  of  possessing  himself  of,  and  ad- 
ministering the  assets,  he  represents  the  creditors  and  dis- 
tributees. They,  as  a  rule,  can  claim  nothing  of  or  from  the 
personal  assets,  except  through  him.  And  in  this  State,  un- 
der our  statutes,  the  administrator  can  claim,  even  against 
the  heir,  the  possession,  rents  and  profits,  and,  in  certain 
cases,  the  right  to  sell  the  real  estate,  for  the  purpose  of  pay- 
ing debts. — McCidloughv.  Wise,  57  Ala.  623,  and  authorities 
cited. 
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When  an  administrator  who  has  resigned,  or  been  removed, 
before  complete  administration,  makes  his  settlement,  the 
antagonist  interest,  as  we  have  shown,  is  represented,  not  by 
the  creditors  or  distributees  of  the  estate,  but  by  the  contin- 
uing co-administrator,  if  there  be  one  ;  and  if  there  be  none, 
then  by  the  administrator  dc.  bonis  non  ;  and,  on  such  settle- 
ment, if  there  be  a  balance  found  against  the  settling  admin- 
istrator, the  decree  for  such  balance  must  be  rendered  in  fa- 
vor of  the  continuing  co-administrator,  or  the  administrator 
de  bonis  non,  as  the  case  may  be. — Code  of  1876,  §2591.  And 
if  the  administrator  de'bonis  non  fail  to  use  proper  diligence, 
in  recovering  the  assets  of  the  estate  which  might  have  been 
recovered  by  such  diligence,  he  renders  himself  accountable 
for  the  loss,  to  those  entitled  to  the  estate. —  Wilkinson  v. 
Hunter,  37  Ala.  268  ;  Harris  v.  Parker,  41  Ala.  604  ;  WiUis  v. 
WiUis,  16  Ala.  652 ;  Green  v.  Fagan,  15  Ala.  335  ;  Pearson  v. 
Darrington,  32  Ala.  228. 

The  administrator  stands  in  the  place  of  the  decedent,  and 
is  clothed  with  large  powers  and  discretion,  to  be  exercised 
with  prudence  and  good  faith,  for  the  benefit  of  the  estate. 
In  the  reduction  of  choses  in  action  to  money,  he  may,  by 
y^  compromise  or  otherwise,  do  what  a  prudent  man  would  do 
in  reference  to  his  own  affairs ;  and  in  thus  acting,  he  only 
renders  himself  accountable  for  losses  that  are  the  result  of 
his  own  carelessness,  or  want  of  good  faith. —  Gould  v.  Hayes, 
19  Ala.  438 ;  Henderson  v.  Simmons,  33  Ala.  291 ;  Baldwin  v. 
Hatchett,  56  Ala.  461 ;  Hutchinson  v.  Owen,  59  Ala.  326. 

The  administrator  de  bonis  non  had  the  power  and  authority 
to  receive  from  the  administratrix  in  chief  compensation  for 
the  alleged  waste,  and  for  the  unauthorized  keeping  up  and 
cultivation  of  the  plantation.  Such  compensation,  when 
received,  will  be  assets  in  his  hands,  for  the  payment  of  debts, 
or  for  distribution.  There  can  be  no  difference,  in  legal 
effect,  between  a  suit  and  recovery  for  such  injury,  when 
brought  against  the  administrator  in  chief,  and  when  the  suit 
and  recovery  are  against  a  stranger ;  and  if  we  were  to  hold 
it  necessary,  in  the  present  case,  to  invoke  the  tutelary 
powers  of  the  Chancery  Court,  to  elect  for  the  infant  heir 
by  which  of  two  methods  the  damages  should  be  computed, 
analogy  and  consistency  of  decision  would  require  us  to  exact 
the  same  rule,  if  the  suit  were  for  similar  wrongs  committed 
by  a  stranger.  We  think  the  administrator  de  bonis  non  is 
the  proper  person  to  make  the  election,  in  such  a  case  as  this, 
responsible  as  he  is  for  a  prudent  exercise  of  the  power.  We 
think,  also,  there  is  a  broad  distinction  between  a  case  like 
this,  and  a  case  of  conversion  by  an  administrator  or  other 
trustee,  of  the  assets,  or  a  part  of  them,  into  other  and  differ- 
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ent  property. — Leading  Cases  in  Equity,  4th  Amer.  ed.,  vol.  1, 
part  2,  1168;  Kavanaugh  v.  Thompson,  16  Ala.  817.  It 
results,  that  the  matter  of  election,  presented  in  the  plead- 
ings, does  not  impart  equity  to  this  feature  of  the  bill ;  for 
the  Probate  Court  has  the  requisite  jurisdiction  to  do  justice 
to  the  parties. — Kavanaugh  v.  Thompson,  supra. 

We  have  shown  above  that  an  administrator  de  bonis  nan 
may  proceed  in  the  first  instance  in  the  Chancery  Court,  to 
recover  the  unadministered  assets  in  the  hands  of  his  prede- 
cessor, without  showing  or  averring  any  special,  equitable 
ground  therefor.  This  right,  however,  is  qualified  by  the 
condition,  that  the  concurrent  jurisdiction  of  the  Probate 
Court  has  not  previously  attached.  If  the  jurisdiction  of  the 
Probate  Court  has  previously  attached,  then  the  bill  must 
show  a  necessity  for  equitable  relief,  which  the  Probate  Court 
is  incompetent  to  administer.  The  remaining  inquiry,  then, 
is,  had  the  Probate  Court  taken  jurisdiction  of  Mrs.  Billings- 
lea^s  final  settlement?  The  plea  avers  that,  "on  the  29th 
June,  1877,  the  said  complainant  caused  respondents  to  be 
cited  in  and  by  said  Probate  Court,  to  appear  and  make  a 
final  settlement  of  the  said  administration  of  Harriet  Billings- 
lea of  the  estate  of  said  Glenn,  deceased,  and  that  respond- 
ents did  appear  in  said  Probate  Court,  on,  to-wit,  22d  Octo- 
ber, 1877,  and  filed  the  accounts  and  vouchers  of  the  said 
Harriet  Billingslea  for  the  final  settlement  of  her  administra- 
tion," &G.  The  bill  in  this  case  was  filed,  and  the  summons 
issued  and  served,  August  23d,  1877 — after  the  citation  was 
served,  and  before  the  account-current  was  filed.  It  is  con- 
tended for  appellee,  that  some  importance  is  to  be  attached 
to  the  fact  averred  in  the  plea,  that  "  complainant  caused 
respondents  to  be  cited";  and  that  the  jurisdiction  of  the 
Probate  Court  attached  from  that  time. 

The  statutory  direction  for  settlements  by  removed  or 
resigned  administrators  is  found  in  sections  2590  to  2596,  in- 
clusive, and  2537  to  2541,  inclusive,  Code  of  1876.  It  will 
be  observed  that  it  is  made  the  duty  of  such  administrators 
to  settle  their  administrations  within  one  month  after  their 
authority  ceases ;  and  if  the  administrator  be  in  default,  "  the 
court  may  compel  him  by  attachment,  or  may  state  the 
account  against  him  from  the  materials  in  his  ofl&ce,"  &c. 
Nothing  is  said  about  any  action  to  be  taken  by  the  adminis- 
trator de  bonis  non,  or  even  about  citation  to  settle.  The 
court,  it  would  seem,  acts  in  the  premises  ex  mero  motu.  Still, 
the  practice  has  grown  up,  and  it  is  reasonable  and  just,  that 
before  coercive  measures  are  resorted  to,  the  administrator  is 
entitled  to  notice  by  citation,  that  he  may  have  an  opportu- 
nity of  explaining  his  seeming  default,  and  of  proceeding  then 
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to  make  settlement,  or  to  take  steps  with  a  view  thereto. 
We  do  not  think  the  cdtation  to  show  cause  is  taking  jurisdic- 
tion of  the  settlement  by  the  Probate  Court,  within  the  rule. 
We  have  examined  our  decisions,  and  do  not  find  that  any  of 
them  discuss  the  question,  when,  or  by  what  steps,  jurisdic- 
tion attaches. 

The  other  ground  urged  in  the  plea  is,  that  Mrs.  Billings- 
lea had  in  fact  made  two  final  settlements  of  her  said  admin- 
istration in  the  Probate  Court ;  one  in  1866,  and  the  other 
in  1868.  From  each  of  these  decrees  an  appeal  was  prose- 
cuted to  this  court,  and  they  were  severally  reversed  in  1867 
and  in  1870  ;  and  in  each  case  the  cause  remanded. —  Glenn  v. 
Glenn,  41  Ala.  571 ;  Billingslea  v.  Glenn,  45  Ala.  540.  As  to 
this  last  reversal  and  remandment,  the  plea  states,  **  that  no 
certificate  of  the  reversal  of  said  cause  was  received  by  said 
Probate  Court,  nor  said  court  advised  of  such  reversal,  prior 
to  June  29th,  1877  ;  and  that  on  said  29th  June,  1877,  the 
said  complainant  caused  respondents  to  be  cited,"  <fec.  The 
question  is,  were  the  proceedings  in  the  Probate  Court  dis- 
continued by  this  delay  ?  In  Ex  farte  Remsen,  31  Ala.  270, 
this  court  considered  and  cited  the  authorities  bearing  on  this 
question,  and  reached  the  conclusion,  that  mere  non-action 
of  a  party  in  the  premises,  though  the  court  or  clerk  for  a 
number  of  terms  fails  to  docket  the  cause,  or  to  take  action 
in  it,  will  not  work  its  discontinuance.  It  requires  some  con- 
tributory action  by  the  plaintiff,  to  produce  that  result. 

The  case  of  Doe,  ex  dem.  Broivn  v.  Clements,  24  Ala.  354,  is 
a  very  strong  one.  In  that  case,  this  court  rendered  a  judg- 
ment of  afiirmance  of  the  judgment  of  the  Circuit  Court,  at 
the  June  term,  1843.  The  case  was  carried,  by  writ  of  error, 
to  the  Supreme  Court  of  the  United  States,  and,  in  Decem- 
ber, 1844,  the  judgment  of  this  court  was  there  reversed,  and 
the  cause  remanded.  The  case  came  up  in  this  court,  at  the 
January  term,  1854,  when  it  was  insisted  by  defendants  in 
error,  "  that  the  cause  stands  discontinued  by  operation  of 
law."  There  had  been  nine  years  since  the  reversal,  during 
which  the  cause  had  remained  off  the  docket,  and  no  notice 
taken  of  it  in  this  court.  It  was  said  in  the  opinion,  that 
"  the  mandate,  or  certificate  of  reversal,  did  not  reach  this 
court  until  recently,  when  the  cause  was  ordered  to  be  placed 
on  the  docket."  In  reply  to  the  argument  that  the  suit  was 
discontinued  by  operation  of  law,  this  court  said:  "  Our  opin- 
ion is  otherwise.  It  is  the  duty  of  the  clerk  of  the  Supreme 
Court  of  the  United  States,  to  forward  to  this  court  the  evi- 
dence of  the  reversal  of  the  judgment,  in  order  that  the  cause 
may  be  disposed  of  in  conformity  to  the  decision  of  that 
court.     If  this  evidence  is  delayed  for  a  period  short  of  that 
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which  would  operate  a  bar  to  the  right  to  proceed,  it  should 
not  be  allowed  to  prejudice  the  party  who  succeeded  in  the 
court  above."  And  this  court  entertained  jurisdiction  of  the 
cause,  and  reversed  its  own  decision  pursuant  to  the  decision 
of  the  Federal  Supreme  Court,  and  remanded  the  cause. 
What  is  meant  by  the  expression,  "  bar  to  the  right  to  pro- 
ceed," is  not  explained.  It  must  be  more  than  nine  years  ; 
for  nine  years  of  non-action  had  been  allowed  to  elapse  in 
that  case.  We  suppose  the  court  had  reference  to  the  pre- 
sumption of  settlement,  which  the  law  raises,  of  all  contro- 
versies and  disputes  which  are  permitted  to  slumber  for 
twenty  years. — Bhodes  v.  Turner,  21  Ala.  210 ;  Barnett  v. 
Tarrence,  23  Ala.  463  ;  Austin  v.  Jordan,  35  Ala.  642  ;  Good- 
toyn  V.  Baldwin,  59  Ala.  127;  Coyle  v.  Wilkins,  67  Ala.  108. 
In  the  present  case,  the  delay  was  seven  years.  We  think 
the  case  of  Doe,  ex  dem.  v.  Clements,  cited  above,  is  fatally 
decisive  of  the  argument  based  on  lapse  of  time,  and  that 
the  proceedings  had  not  become  discontinued  thereby. 

It  is  contended  that  the  plea  is  insufficient,  for  two  reasons : 
first,  because  it  does  not  aver  that  the  administrator  de  bonis 
non,  or  the  distributees,  were  made  parties  to  the  settlement 
averred  to  have  been  made  in  October,  1877  ;  second,  it  does 
not  aver  that  the  administrator  de  bonis  non  had  "  personal 
notice  of  the  time  of  such  settlement  served  on  him,"  under 
section  2538,  Code  of  1876.  Sections  2590  to  2596,  inclu- 
sive. Code  of  1876,  are  but  reprints  of  sections  1876  to  1882, 
inclusive,  of  the  Code  of  1852 — Revised  Code,  sections  2232 
to  2238.  Sections  2537  to  2540,  Code  of  1876,  embody  the 
provisions  of  the  act  "  To  amend  the  laws  regulating  the  set- 
tlement of  estates  of  deceased  persons,"  approved  February 
5,  1858. — Pamph.  Acts,  53.  These  sections,  and  this  statute, 
evidently  relate  to  the  same  subject  as  that  embraced  in  sec- 
tions 2590  to  2596,  and  prescribe  some  requisites,  and  confer 
some  powers,  not  found  in  the  older  enactment.  They  must 
be  construed  together,  and  each  given  operation,  as  they  do 
not  appear  to  be  repugnant  to  each  other.  It  would  have 
been  better,  and  less  likely  to  mislead,  if,  in  the  codification, 
the  later  statute  had  been  interwoven  witli  the  former  sec- 
tions of  the  Code,  or,  at  all  evente.,  if  they  had  been  placed  in 
juxtaposition.  But  the  question  of  the  regularity  of  that  set- 
tlement, or  its  legal  sufficiency,  is  not  the  issue  before  us.  It 
is  not  material  whether  or  not  any.  settlement  has  been  made 
since  the  last  reversal  in  this  court.  The  question  is,  had 
the  jurisdiction  of  the  Probate  Court  attached,  and  were  the 
.  proceedings  still  alive  and  pending  ?  Our  conclusions, 
expressed  above,  answer  these  questions  in  the  affirmative. 

It  is  contended  for  appellant,  that  the  first  two  settlements 
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made  by  Mrs.  Billingslea  in  the  Probate  Court,  were  with 
"Waller,  former  administrator  de  bonis  non  ;  that  Waller  died 
in  1872,  five  years   before  steps  were  taken   to  make  the  last 
settlement,  and  that  during  all  that  time  there  was  no  revivor, 
or  motion  to  revive  the   proceedings   in  the  Probate  Court ; 
that  the  bill  and  plea  show  these  facts,  and   that   the   pro- 
ceedings  abated   by   the   failure   to   revive  within  eighteen 
months.     This   argument  is   rested  on  section  2908   of  the 
Code  of  1876,  which  protides,  that  "  no  action  abates  by  the 
death,  or  other  disability,  of  the  plaintiff  or  defendant,  if  the 
cause  of  action  survive  or  continue  ;  but  the  same  must,  on 
motion  within  eighteen  months  thereafter,   be   revived,"  <fec. 
We  think   this  statute   has  no  reference   to   settlements   of 
administrators,  for  the  following  reasons :     First,  this  section 
is  found  in  Part  3,  title  1,  of  the  Code,  commencing  with  sec- 
tion 2890  ;  which  title  relates  to  "  proceedings  in  civil  actions, 
in  courts  ot  common  law."     An  administrator's  settlement  is 
not  a  "  civil  action  in  a  court  of  common  law." — Forester  v. 
Forester,  35  Ala.  594  :  Kirtland,  Ex  parte,  49  Ala.  403.     Sec- 
ond, Probate  Court  proceedings,  in  administration  settlements, 
are  not  suits  in  which  there  is  a  plaintiff  or  defendant,  as  we 
understand  that  phrase.     True,  issue  may  be  formed,  and  a 
contest  had,  on  such  settlements ;  but  they  are  not  the  nor- 
mal or  primary  state  of  such  proceedings.     There  is  no  plain- 
tiff to  complain,   no  defendant  to  defend  or  plead.     The  set- 
tling administrator  is  generally  the  moving  party,  while  the 
decree  is  generally  rendered  against  him.     While  the  statute 
requires  that  the  administrator  de  bonis  non  shall   have   per- 
sonal notice  of  such  settlement  (Code  of  1876,  §  25b8),   who 
may  contest  the  account,  and  claim  larger  debits,  or  smaller 
credits,  &c.  (section  2594) ;  still,  unless  some  exceptions  are 
filed  to  the  account  current,  or  other  issue  formed,  he  does  not 
become   a  party   to   the   suit   or  record,  until   a  decree  is 
rendered  in  his  favor  or  against  him. — Code,  §§  2591,  2595, 
2539. 

The  chancellor  did  not  err  in  holding  the  plea  sufficient  to 
bar  the  right  to  remove  Mrs.  Billingslea's  settlement  into  the 
Chancery  Court.     The  decree  of  the  chancellor  is  affirmed. 

Brickell,  C.  J.,  not  sitting,  being  interested  in  the  settle- 
ment. 
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Bill  in  Equity  to  enforce  Eqidtahle  Mortgage  on  Lands. 

1.  Fraudulerd  chancery  decree;  how  impeached. — A.n  original  bill,  in  the  nature 
of  a  bill  of  review,  impeaching  a  decree  for  fraud,  can  only  be  filed  by  a  party 
or  privy  to  the  decree;  but  strangers,  vyho  are  intended  to  be  defrauded  by  it, 
maj'  impeach  it  collaterally,  either  at  law,  or  in  equity. 

2.  Equitable  mortgage  ;  ivhat  constitutes.  —To  create  a  charge  or  trust,  which 
a  court  of  equity  will  enforce  as  a  mortgage,  the  form  of  the  agreement  is  not 
material,  and  operative  words  of  conveyance  are  not  necessary  :  if  the  inten- 
tion of  the  parties  appears  from  their  agreement,  when  read  in  the  light  of  the 
circumstances  surrounding  them  at  the  time,  to  charge  particular  property, 
rights  of  property,  or  credits,  with  the  payment  of  debts,  the  court  will  regard 
it  as  an  equitable  mortgage,  and  will  give  effect  to  it  as  against  all  persons  ex- 
cept innocent  purchasers  for  value. 

3.  Same.  —  An  embarrassed  debtor  at  the  close  of  the  late  war,  owning 
property  largely  exceeding  in  value  the  amount  of  his  debts,  furnished  to  his 
northern  creditors  a  schedule  of  his  lands,  with  the  prices  paid  for  the  dilBfer- 
ent  tracts;  and  a  written  agreement  was  thereupon  entered  into  between  them, 
by  which  the  creditors  remitted  the  interest  accrued  on  their  debts  during  the 
war.  and  granted  him  indulgence  for  two  years;  and,  in  consideration  there- 
of, it  was  stipulated,  that  the  real  estate  mentioned  in  his  schedule,  a  copy  of 
which  was  annexed  to  the  agreement,  "is  to  be  held  by  the  said  G.  T.  M." 
debtor,  "in  trust  for  the  creditors  signing  this  agreement;  and  whenever  the 
same  is  sold,  the  proceeds  of  said  sales  shall  be  appropriated  and  paid  over, 
as  soon  as  received,  pro  rata  among  the  siibscribers  hereto,  in  proportion  to 
the  amounts  severally  due";  and  the  debtor  added,  "I  agree  to  and  accept  as 
binding  the  terms  of  this  agreement,  and  that  the  property  hereinbefore  stated 
shall  be  faithfully  held  and  disposed  of  for  the  purposes  herein  contained." 
Held,  that  the  agreement  was  an  equitable  mortgage,  although  no  words  of 
conveyance  were  used. 

4.  Bankruptcy;  equitable  liens. — The  provision  contained  in  the  late  bank- 
rupt law,  saving  liens  or  mortgages  on  the  debtor's  property,  real  or  personal, 
applies  to  equitable  liens  or  mortgages  as  well  as  legal  rights. 

h.  Homestead  exemption;  alienation  in  1865,  and  assignment  by  bankrupt 
court. — Under  the  statutes  existing  in  1865,  there  was  no  limitation  on  the 
owner's  power  to  alienate  his  homestead;  and  neither  he  nor  his  wife  could 
set  up  a  claim  of  homestead  against  an  equitable  mortgage  created  by  him  on 
his  lands;  and  the  subsequent  assignment  of  a  homestead  in  them,  by  the 
District  Court  in  bankruptcy,  would  have  no  effect  as  against  such  equitable 
mortgage. 

6.  Conclusiveness  and  effect  of  decree. — A  decree  in  favor  of  the  wife,  under  a 
bill  filed  by  her  against  her  husband,  to  compel  him  to  account  for  the  hires 
of  her  slaves  received  and  used  by  him,  and  to  fasten  a  trust  on  his  lands  for 
her  money  used  in  paying  for  them,  is  not  in  rem,  but  strictly  in  personam, 
and  Innding  only  on  parties  and  privies;  and  as  against  antecedent  creditors 
of  the  husband,  seeking  to  subject  the  lands  to  an  equitable  mortgage,  the 
onus  of  proving  the  trust  and  tlie  debt,  as  alleged,  rests  on  the  parties  claim- 
ing under  the  decree. 

7.  Equitable  estate  of  tci/e ;  husband's  liability  for  rents  and  profits. — The  wife 
is  entitled  to  the  rents  and  profits  of  her  equitable  estate,  and  may  prevent 
her  husband  from  receiving  them;  but,  if  she  allows  him  to  receive  and  use 
them,  without  dissent  on  hey  part,  aqd  without  an  express  pronftise  on  his 
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part  to  account  for  them,  the  presumption  of  a  gift  to  him  arises;  and  to  repel 
this  presumption,  in  a  contest  with  his  creditors,  especially  after  the  lapse  of 
many  years,  the  proof  must  be  clear  and  convincing. 

Appeal  from  the  Chancery  Court  of  Talladega. 

Heard  before  the  Hon.  N.  S.  Geaham. 

The  bill  in  this  case  was  filed  on  the  I29th  September,  1873, 
by  Newlin,  Fernley  &  Co.,  J.  B.  Lippiocott  &  Co.,  and  Siter, 
Van  Culin  &  Glass,  three  mercantile  firms  doing  business  in 
the  city  of  Philadelphia,  against  Green  T.  McAfee,  and  his 
several  children  by  his  deceased  wife,  Mrs.  Elizabeth  L.  Mc- 
Afee ;  and  sought  to  enforce,  in  favor  of  the  complainants  and 
certain  other  creditors  of  said  G.  T.  McAfee,  an  equitable 
mortgage  on  his  lands,  and  to  set  aside,  on  the  ground  of 
fraud,  a  decree  in  chancery  which  Mrs.  McAfee  had  obtained 
against  her  husband,  declaring  a  trust  in  the  said  lands  in 
favor  of  her  and  her  children.     Before  the  late  war,  McAfee 
was  doing  business  as  a  merchant  in  Talladega ;  and  on  the 
22d  February,  1860,  being  indebted  to  the  several  complain- 
ants in  this  suit,  he  executed  his  promissory  notes  to  each 
firm  for  the  amount  of  his  indebtedness  to  them.     At  the 
close  of  the  war,  desiring  to  make  a  compromise  or  settle- 
ment of  his  debts,  in  order  that  he  might  continue  his  busi- 
ness, he  forwarded  to  his  creditors  in  Philadelphia  a  sched- 
ule of  his  property,  showing  the  diflferent  tracts  of  land  which 
he  owned,  and  the  prices  paid  for  each.     The  schedule  em- 
braced five  tracts  of  land,  containing  in  the  aggregate  1,750 
acres,  besides  two  houses   and  lots  in  town ;  and  the  entire 
cost  was  $11,500,  not  including  the  value  of  one  tract  of  80 
acres,  for  which  $10,000  was  paid  in  Confederate  money  dur- 
ing the  war.     On   being  furnished   with   this   schedule,   an 
agreement  was  entered  into  between  the  several  creditors  in 
Philadelphia  and  New  York  and  said  McAfee,  which  was 
reduced  to  writing,  as  follows : 

"We,  the  undersigned,  creditors  of  G.  T.  McAfee,  of  Talla- 
dega, Alabama,  having  examined  into  his  affairs,  as  per  his 
statement  now  exhibited,  and  being  satisfied  of  his  intention 
and  desire  to  pay  his  debts  in  full,  and  that  he  will  require 
time  to  realize  on  his  assets,  to  avoid  a  sacrifice,  do  hereby 
agree  upon  the  following  plan  of  settlement:  First:  All 
his  debts,  due  to  northern  merchants,  to  be  placed  on  an 
equal  footing,  as  to  time  and  mode  of  payment.  Secondly: 
We  do  hereby  agree  to  grant  an  extension  of  time  of  pay- 
ment, upon  the  amounts  respectively  due  us,  of  two  years 
from  the  1st  October,  1865,  without  the  accrued  interest,  but 
including  interest  from  1st  October,  1865,  to  date  of  payment. 
Thirdly :    The  real  estate  included  in  his  statement,  a  copy 
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of  which  is  hereto  annexed,  is  understood  to  be  held  by  the 
said  G..T.  McAfee  in  trust  for  the  creditors  signing  this  agree- 
ment, and,  whenever  the  same  is  sold,  it  is  hereby  understood 
and  agreed,  between  the  said  McAfee  and  the  subscribers, 
that  the  avails,  or  proceeds  of  said  sales,  shall  be  appropri- 
ated and  paid  over,  as  soon  as  received,  pro  rata  among  the 
subscribers  hereto,  to  proportion  to  the  amounts  severally 
due  to  us.  Fifthly  :  This  document  is  to  be  deposited  with 
Messrs.  Newlin,  Femley  &  Co.,  the  largest  creditors,  Phila- 
delphia, until  the  expiration  of  the  extension  given,  k.  fourth 
was  partly  written,  and  then  erased,  in  reference  to  interest." 
This  instrument  was  dated  "New  York,  Octo.  6,  1865,"  and 
was  signed  by  nine  mercantile  firms,  including  the  complain- 
ants in  this  suit ;  the  amount  of  'the  debts  due  to  each  being 
written  opposite  to  the  name,  aggregating  about  $4,525.  Be- 
low these  signatures,  the  following  words  were  written  :  "I, 
the  undersigned,  agree  to,  and  accept  as  binding,  the  terms 
of  the  agreement  in  the  preceding  pages,  and  that  the  prop- 
erty hereinbefore  stated  shall  be  faithfully  held  and  disposed 
of  for  the  purposes  herein  contained";  which  was  signed  by 
said  G.  T.  McAfee.  A  copy  of  this  agreement  was  made  an 
exhibit  to  the  bill ;  and  the  complainants  insisted  that  it  was 
an  equitable  mortgage,  "by  which  a  trust  or  lien  on  said  real 
estate  was  created  for  the  payment  of  said  several  debts,  and 
said  McAfee  became  a  trustee  for  the  purpose  of  selling  said 
real  estate  for  the  payment  of  said  debts."  The  bill  alleged, 
also,  that  this  instrument  had  never  been  recorded,  because 
the  complainants  had  confidence  in  the  integrity  of  McAfee ; 
and  that  all  the  lands  specified  in  said  schedule  and  included 
in  said  agreement,  except  those  sought  to  be  reached  by  the 
bill  in  this  case,  had  been  sold  by  McAfee,  and  were  owned 
by  innocent  purchasers  for  valuable  consideration. 

The  decree  in  chancery,  which  the  bill  assailed  as  fiaudu- 
lent,  and  sought  to  have  vacated,  was  rendered  under  a  bill 
filed  on  the  11th  October,  1867,  in  the  name  of  Mrs.  Eliza- 
beth L.  McAfee,  suing  by  her  son,  N.  S.  McAfee,  as  her  next 
friend,  against  her  husband,  said  G.  T.  McAfee  ;  and  sought 
to  make  him  account  for  the  use  and  hire  of  three  slaves, 
which  Mrs.  McAfee  claimed  under  a  gift  from  her  deceased 
father,  Nicholas  Scales,  and  for  a  pecuniary  legacy  of  $500  to 
her,  which  he  had  received  and  used;  and  also  to  fasten  a 
trust  on  his  lands,  being  the  same  lands  sought  to  be  reached 
and  subjected  in  this  case,  on  the  ground  that  her  money  was 
used  in  paying  for  them.  The  defendant  filed  an  answer,  ad- 
mitting all  the  material  allegations  of  the  bill.  On  the  l'2th 
February,  1868,  the  cause  was  submitted  for  decree,  and  the 
chancellor  (Hon.  J.  K.  McSpadden)  made  an  order  of  refer- 
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ence  to  tbe  register  to  state  an  account  of  the  amount  due 
to  the  complainant.  The  register  made  his  report  on  the 
next  day,  and  it  was  confirmed  without  objection.  The  re- 
port showed  that  the  annual  hires  of  the  slaves,  with  inter- 
est, and  the  legacy  of  §500,  with  interest,  amounted  to  $21,- 
180.58 ;  and  that  the  defendant  was  entitled  to  credits  amount- 
ing to  $9,377.64  ;  leaving  a  balance  in  favor  of  the  complain- 
ant, of  $11,802.94.  It  was  also  referred  to  the  register  to 
report  a  suitable  person  as  trustee  for  the  complainant,  and 
he  reported  the  name  of  said  N.  S.  McAfee ;  to  which  no  ob- 
jection was  made.  On  the  14th  February,  18G8,  the  chancel- 
lor rendered  a  final  decree  in  the  cause ;  appointing  N.  S. 
McAfee  as  trustee  for  the  complainant,  and  directing  him  to 
proceed  to  collect  the  trust  fund  due  to  her;  divesting  the 
legal  title  to  the  lands  out  of  said  G.  T.  McAfee,  and  vesting 
it  in  complainant ;  and  rendering  a  money  decree  against 
said  G.  T.  McAfee,  in  favor  of  N.  S.  McAfee  as  trustee,  for 
$11,802.94.  A  copy  of  the  bill  in  that  case,  and  of  all  the 
proceedings  had  under  it,  and  of  the  decree,  was  made  an  ex- 
hibit to  the  bill  in  this  case,  which  charged  that  the  whole 
proceedings  were  collusive  and  fraudulent ;  and  the  following 
specific  allegations  were  made,  as  proving  fraud :  that  suits 
were  then  pending  against  said  G.  T.  McAfee,  and  Mrs.  Mc- 
Afee's bill  was  pushed  with  great  haste  to  anticipate  any 
judgments  that  might  be  rendered  ;  that  McAfee  made  no  de- 
fense to  the  suit,  and  did  not  set  up  the  agreement  with  his 
creditors  now  sought  to  be  enforced ;  that  the  register's  re- 
port was  entirely  in  the  handwriting  of  said  N.  S.  McAfee ; 
that  the  amounts  allowed  for  hire,  as  shown  by  the  report 
and  the  depositions,  exceeded  the  highest  estimate  of  any  one 
of  the  witnesses;  that  interest  was  charged  on  all  the  items 
against  the  defendant,  but  not  on  the  credits  allowed  him; 
and  that  no  objection  or  exception  was  made  to  the  report. 

A  joint  and  several  answer  was  tiled  by  all  the  defendants 
to  the  bill.  They  admitted  the  execution  of  the  written 
agreement  between  G.  T.  McAfee  and  his  creditors,  as  shown 
•  by  the  exhibit  to  the  bill;  but  denied  that  it  created  any  trust 
in  the  lands,  or  could  operate  as  an  equitable  mortgage,  and 
denied  that  McAfee  had  violated  its  stipulations.  They 
alleged  that  he  had  sold  one  of  the  tracts  of  land,  and  had 
remitted  $2,000  of  the  proceeds  of  sale  to  Newlin,  Fernley  & 
Co.,  for  distribution  among  the  creditors  who  had  signed  the 
agreement;  that  another  tract  had  been  sold  to  satisfy  a 
prior  incumbrance,  which  absorbed  the  entire  proceeds  of 
sale  ;  and  that  the  destruction  by  fire  of  his  store-house  in 
Talladega,  with  the  large  stock  of  goods  contained  therein, 
and  the  great  depreciation  in  the  value  of  real  estate,  had 
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prevented  him  from  paying  all  his  debts  in  full,  and  compelled 
him  to  seek  relief  from  these  debts  by  a  discharge  in  bank- 
ruptcy. They  denied  all  fraud  and  collusion  in  the  chancery 
proceedings  under  the  bill  filed  by  Mrs.  McAfee,  and  asserted 
as  facts  all  the  allegations  contained  in  the  bill  in  that  case, 
as  found  by  the  decree.  They  pleaded  McAfee's  discharge 
in  bankruptcy,  as  a  bar  to  the  complainants'  debts,  which 
were  embraced  in  his  schedule ;  and  claimed  that  the  house 
and  lot  on  which  he  resided  had  been  allotted  to  him  as  a 
homestead,  by  a  decree  of  the  District  Court  in  bankruptcy. 
They  demurred  to  the  bill  for  want  of  equity,  because  the 
agreement  shown  by  the  exhibit  did  not  create  any  trust  or 
mortgage  on  the  lands;  and  because  the  complainants* 
claims  were  shown  to  be  barred  by  the  discharge  in  bank- 
ruptcy ;  and  because  the  bill  showed  no  ground  of  relief  as 
against  the  decree  in  favor  of  Mrs.  McAfee. 

The  complainants  took  the  deposition  of  said  Green  T. 
McAfee,  whose  testimony  established  all  the  facts  above 
stated,  as  to  his  debts  to  the  several  complainants,  the  execu- 
tion of  the  written  agreement  between  him  and  his  creditors, 
as  shown  by  the  exhibit,  and  the  facts  stated  in  his  wife's  bill 
against  him  ;  and  he  positively  denied  all  the  charges  of 
fraud  and  collusion,  and  asserted  the  good  faith  of  all  the 
proceedings  had  in  that  suit  No  other  deposition  was  taken 
by  either  party.  On  final  hearing,  on  pleadings  and  proof, 
the  chancellor  held,  that  the  bill  was  to  be  considered  as  an 
original  bill  in  the  nature  of  a  bill  of  review,  impeaching  the 
former  decree  for  fraud ;  that  it  was  necessary,  under  such  a 
bill,  that  the  circumstances  of  fraud  should  be  specifically 
alleged,  and  proved  as  alleged  ;  and  that  the  complainants 
had  failed  to  make  out  their  case.  He  therefore  dismissed 
the  bill,  and  his  decree  is  now  assigned  as  error. 

J.  &  J.  M.  Falkner,  Walden  &  Bishop,  and  Thos.  Hender- 
son, for  appellants. — 1.  The  written  agreement  between  the 
complainants  and  McAfee,  their  debtor,  created  an  equitable 
mortgage,  which  will  be  enforced  against  him,  or  any  one 
claiming  under  him,  except  a  subsequent  purchaser  for  valu- 
able consideration  without  notice. — .)/.  ct  (J.  P.  Railroad  Co.  v. 
Tahnan,  15  Ala.  472  ;  Coster  v.  Bank  of  Georgia,  24  Ala.  60; 
Fash  V.  Bavisies,  32  Ala.  451 ;  Steere  v.  Steere,  5  John.  Ch.  1 ; 
1  Hilliard  on  Mortgages;  603. 

2.  These  complainants  are  not  concluded  by  the  decree  in 
favor  of  Mrs.  McAfee  against  :her  husband.  They  were  not 
parties  to  that  suit,  nor  are  they  privies  :  as  to  them,  it  is  an 
ex  parte  proceeding. — McClelland  v.  Ridgeicay,  12  Ala.  482  ; 
Croiv  V.  Hudson,  21  Aa.  561 ;  Crutchfietd  v.  Hudson,  23  Ala. 
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393.  That  suit  was  not  a  proceeding  in  rem,  but  in  'personam 
strictly. — Br.  Bank  v.  Hod(fes,  12  Ala,  118 ;  BoyJcin  v.  Bains, 
28  Ala.  342  ;  2  Story's  Eq.  §744. 

3.  In  this  case,  the  burden  of  proving  the  validity  and 
amount  of  the  debt  asserted  in  that  case  rests  on  the  parties 
who  claim  under  the  decree ;  and  they  have  failed  to  estab- 
lish it.  On  the  contrary,  the  record  in  that  case  shows  that 
it  was  not  an  adversary  suit — that  no  real  defense  was  at- 
tempted, and  that  the  amounts  allowed  exceeded  the  highest 
estimates  of  the  witnesses.  Taken  in  connection  with  the  ad- 
ditional facts  shown  in  this  case,  it  is  evident  that  suit  was 
collusive,  and  was  only  intended  to  place  the  debtor's  prop- 
erty beyond  the  reach  of  his  creditors.  It  was  the  duty  of 
McAfee,  in  defense  of  that  suit,  to  have  set  up  the  equitable 
mortgage  now  asserted  against  him,  and  thus  show  to  the 
court  that  he  held  the  lands  in  trust  for  his  creditors.  It 
was  his  duty,  also,  to  set  up  the  defense,  which  the  facts 
justified,  that  the  rents  and  profits  received  by  him  were  pre- 
sumptively a  gift. — Boper  v.  Boper,  29  Ala.  247 ;  Hill  on 
Trustees,  2  Amer.  ed.,  m.  pp.  425-6,  note  1 ;  McQueen  on  H.  & 
W.  299  ;  Clancy  on  H.  &  W.  354 ;  Methodist  Church  v.  Jacques, 
5  John.  77;  Moore  v.  Ferguson,  2'iMunf,  421 ;  Ex  parte  Elder, 
2  Madd.  287,  note  1. 

4.  McAfee's  discharge  in  bankruptcy  can  have  no  effect 
on  the  rights  of  these  complainants,  which  accrued  long  be- 
fore the  institution  of  the  proceedings  in  bankruptcy.  They 
had  a  right  to  rely  on  their  equitable  lien,  and  were  not 
bound  to  prove  their  claims  in  bankruptcy,  although  they 
might  have  done  so.  The  allotment  of  a  homestead  by  the 
court  in  bankruptcy,  in  lands  held  by  their  debtor  in  trust  for 
them,  is  inoperative  as  to  them. 

Geo.  W.  Parsons,  contra.— 1.  As  a  bill  for  equitable  relief 
against  fraud,  the  allegations  are  vague  and  indefinite,  and 
do  not  meet  the  requirements  of  the  rule,  which  requires  cer- 
tain and  positive  specifications  of  particular  acts  and  facts. 
Spence  v.  Duren,  3  Ala.  251  ;  Willingham  v.  Uarrell,  36  Ala. 
583.  If  the  averments  are  sufiicient,  there  is  an  entire  failure 
to  establish  them  by  proof.  McAfee  himself,  the  only  witness 
examined  by  the  complainants  to  prove  the  charges  of  fraud, 
expressly  denies  it,  and  says  he  admitted  the  allegations  of 
his  wife's  bill  because  he  knew  they  were  true.  The  com- 
plainants seem  to  expect  the  court  to  infer  fraud  from  the 
facts  appearing  on  the  lace  of  the  record ;  which  would  be 
violative  of  the  rule,  that  fraud  will  never  be  presumed  from 
facts   which   may   consist   with  honesty   and  fair    dealing. 
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Steele  v.  KhiMe,  3  Ala.  352 ;  Juzan  v.   Toidmin,  9  Ala.  684 ; 
Life  Ins.  &  Trust  Co.  v.  Pettwmj,  24  Ala.  544. 

2.  Mrs.  McAfee's  suit  was  a  proceeding  in  rem,  and  was 
notice  of  its  pendency  to  all  the  world  ;  and  these  complain- 
ants are  concluded  by  it. — Doe  v.  McGee,  8  Ala.  570  ;  Boiling 
V.  Womack,  9  Ala.  921  ;  Center  v.  P.  &  M.  Bank,  22  Ala.  743. 

3.  If  the  complainants  can  attack  this  decree  on  the 
ground  of  fraud,  they  have  not  acted  with  reasonable  dili- 
gence, nor  disproved  fault  or  negligence  on  their  own  part. 
Hatfield  v.  Montgomery,  2  Porter,  58 ;  Kern  v.  Burnliam,  28 
Ala.  428 ;  Foster  v.  Gressett,  29  Ala.  393  ;  French  v'.  Gamer, 
7  Porter,  553. 

4.  The  agreement  between  McAfee  and  his  mercantile 
creditors,  set  up  as  an  equitable  mortgage,  has  no  words  of 
conveyance,  and  is  wanting  in  all  the  essentials  of  a  deed. 
R.  C.  §§  1535,  1548.  It  was  not  attested,  nor  proved  ;  and  it 
has  never  been  recorded.  It  is  certainly  not  a  technical 
mortgage  ;  and  in  ascertaining  its  character,  and  determining 
the  intention  of  the  parties,  as  shown  by  the  instrument 
itself,  and  by  the  circumstances  surrounding  the  parties,  there 
is  nothing  which  shows  an  intention  to  pledge  the  lands,  or 
to  create  a  trust  in  them.  The  facts  simply  show  an  embar- 
rassed debtor  at  the  close  of  the  late  war,  owing  nine  mercan- 
tile firms  at  the  north,  for  goods  bought  before  the  war,  less 
than  $5,000  in  the  aggregate,  and  owning  lands  for  which  he 
has  paid  more  than  $15,000 ;  he  desires  to  pay  these  debts, 
and  to  continue  his  business,  without  sacrificing  his  lands  at 
the  low  prices  then  obtainable  ;  and  he  therefore  makes  an 
exhibit  of  his  property  to  his  creditors,  and  asks  indulgence. 
They  see  their  debts  are  safe,  and  grant  the  indulgence 
asked ;  not  requiring  him  to  sell  his  lands,  but  only  stipu- 
lating that,  if  and  when  he  sells  them,  or  any  portion  of  them, 
the  proceeds  of  sale  shall  be  devoted  to  the  payment,  p'o 
rata,  of  their  respective  debts.  The  proof  shows,  also,  that 
this  agreement  was  carried  out  in  good  faith  by  the  debtor, 
remitting  to  his  creditors  the  proceeds  of  sale  of  each  tract 
sold ;  and  that  the  destruction  of  his  property  by  fire,  and 
other  unforeseen  disasters,  alone  prevented  the  entire  payment 
of  his  debts. 

5.  Whatever  construction  may  be  placed  on  this  agree- 
ment, it  can  not  override  Mrs.  McAfee's  rights  under  her  de- 
cree. The  lien  of  her  decree  is  superior  to  that  of  any  un- 
registered mortgage,  whether  technical  or  equitable  merely, 
of  which  she  had  no  notice. — Donald  v.  Hewitt,  33  Ala.  534 ; 
Baldioin  v.  Lefttoitch,  12  Ala.  838 ;  Careii  v.  Gregg,  3  Stew. 
433  ;  Tyrell  v.  Roundtree,  7  Peters,  464 ;  Hervey  v.  Champion, 
11  Humph.  569. 
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6.  The  certificate  of  discharge  in  bankruptcy  was  pleaded 
in  defense  of  the  suit,  and  was  a  complete  bar.  The  com- 
plainants had  notice  of  the  proceedings  in  bankruptcy,  and 
their  debts  were  provable  against  the  bankrupts  estate.  Not 
having  attacked  the  discharge  within  two  years,  the  complain- 
ants are  now  concluded  by  it. — Bankrupt  Law,  §  34 ;  Gates 
V.  Parish,  47  Ala.  157  ;  27  Maine,  69. 

7.  The  debts  due  to  the  several  complainants  respectively 
were  all  barred  by  the  statute  of  limitations  when  the  bill  was 
filed  ;  and  it  is  submitted  that  an  equitable  lien  or  mortgage, 
which  is  a  mere  incident  of  a  debt,  and  conveys  no  legal 
estate  or  title,  can  not  be  enforced  after  the  debt  is  barred. 

BRICKELL,  C.  J. — The  bill  is  not,  as  was  supposed  by 
the  chancellor,  an  original  bill  in  the  nature  of  a  bill  of  re- 
view, impeaching  for  fraud  the  decree  rendered  in  favor  of 
Mrs.  McAfee  against  her  husband.  Such  a  bill  would  prop- 
erly be  filed  only  by  a  party  or  privy  to  that  decree,  and  the 
present  complainants  certainly  sustain  no  such  relation  to  it. 
The  right  and  title  of  the  complainants  is  founded  wholly  on 
the  agreement  into  which  they  entered  with  Green  T.  Mc- 
Afee, on  the  6th  day  of  October,  1865,  which  is,  in  effect, 
averred  to  be  an  equitable  mortgage  of  the  lands  therein 
mentioned,  for  the  security  of  the  debts  due  the  complain- 
ants. A  foreclosure  of  the  mortgage,  and  a  subjection  of  the 
lands  to  sale  for  the  payment  of  the  debts,  is  the  relief  prayed. 
The  decree  in  favor  of  Mrs.  McAfee  is  averred  as  the  source 
of  the  title  adverse  to  the  equity  of  the  complainants,  which 
is  set  up  by  the  defendants,  and  it  is  assailed  as  fraudulent. 
A  decree  may  have  been  obtained  by  fraud  and  imposition 
practiced  on  the  parties ;  and  if  they  would  obtain  relief 
against  it,  relief  may  properly  be  sought  by  an  original  bill 
in  the  nafture  of  a  bill  of  review. — Story's  Eq.  PI.  §  409-426. 
But  strangers  to  it,  who  are  intended  to  be  defrauded  by  it, 
may  attack  it  collaterally,  either  at  law,  or  in  equity — Bump 
on  Fraud.  Con.  509. 

2.  The  first  question  arising  in  the  case  is,  whether  the 
complainants  have  an  equitable  lien,  or  right,  or  claim,  on 
the  lands  described  in  the  agreement  made  by  them  with  Mc- 
Afee, which  a  court  of  equity  will  enforce.  Upon  that  ques- 
tion, we  cannot  entertain  a  doubt,  when  the  agreement  is  read 
in  the  light  of  the  circumstances  surrounding  the  parties  at 
the  time  it  was  made.  The  form  of  the  agreement  is  not  ma- 
terial :  operative  words  of  conveyance  are  not  essential  to  the 
creation  of  a  charge,  or  trust,  which  a  court  of  equity  will  en- 
force as  a  mortgage.  It  is  the  intention  of  the  parties  to 
charge  particular  property,  rights  of  property,  or  credits. 
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with  the  payment  of  debts,  which  the  court  will  regard. 
When  that  intention  is  deducible  from  their  agreement,  the 
court  will  give  effect  to  it,  and  the  equity  created  will  prevail 
against  all  others  than  innocent  purchasers  for  value. — 31.  & 
a  P.  R.  R.  Co.  V.  Talman,  15  Ala.  473 ;  Coster  v.  Bank  of 
Georgia,  M  Ala.  37;  Donald  v.  Heivitt,  33  Ala.  534. 

3.  The  relation  of  debtor  and  creditor  subsisted  between 
the  parties  when  the  agreement  was  executed.  The  debts 
having  matured  during  the  war,  while  intercourse  between 
the  parties  was  impossible,  interest  had  accumulated.  The 
results  of  the  war  rendered  it  difficult  for  McAfee  to  realize 
from  his  property  the  means  of  immediate  payment.  A 
schedule  of  his  real  estate  is  furnished  to  the  complainants, 
with  a  statement  of  the  prices  paid  for  it,  and  the  times  of 
its  purchase.  The  creditors  agree  to  relinquish  all  interest 
on  their  debts  which  accrued  prior  to  October  1st,  1865,  and 
to  grant  an  indulgence  of  two  years  for  the  payment  of  their 
delats.  It  is  agreed  that  the  real  estate  shall  he  held  by  Mc- 
Afee, "in  trust  for  the  creditors  signing  this  agreement";  and 
whenever  it  was  sold,  the  proceeds  of  sale  were  to  be  appro- 
priated to  the  payment  of  the  debts.  Each  party  was  stipu- 
lating for  benefits  and  advantages  ;  McAfee  for  the  relinquish- 
ment of  the  interest  accruing  during  the  war,  and  an  exten- 
sion of  the  time  of  payment ;  and  the  complainants,  for  secu- 
rity. An  express  stipulation  of  the  agreement  is,  that  the 
real  estate  shall  be  held  in  trust  for  the  creditors.  A  trust 
for  the  creditors  is  expressly  created,  and  it  has  every  char- 
acteristic of  an  equitable  mortgage.  The  cases  are  numer- 
ous, and  many  of  them  are  referred  to  in  Donald  v.  Heivitt^ 
supra,  in  which  agreements,  less  strong  and  explicit  in  terms, 
have  been  declared  and  enforced  as  equitable  mortgages. 
"The  maxim,"  said  Lord  Loughborough,  in  Ltgard  v.  Hodges 
(1  Vesey,  jr.  478),  "I  take  to  be  universal,  that,  whenever  per- 
sons agree  concerning  a  particular  subject,  that,  in  any  court 
,of  equity,  as  against  the  party  himself,  and  any  claiming  un- 
der him  voluntarily,  or  with  notice,  raises  a  trust."  So  that 
the  complainants  stand  as  equitable  mortgagees. 

4.  The  subsequent  bankruptcy  of  the  mortgagor  did  not 
affect  the  validity  or  operation  of  the  mortgage.  The  bank- 
rupt act  contains  a  saving  of  all  liens,  or  mortgages,  on  the 
property,  real  or  personal,  of  the  bankrupt ;  and  equitable 
hens  or  mortgages  are  as  much  within  its  influence,  as  are 
legal  rights.— ParA-er  v.  Muggridge,  2  Story,  334  ;  Fletcher  v. 
Morey,  lb.  555. 

5.  Under  the  statutes  of  exemption  existing  when  the 
mortgage  was  made,  there  was  no  limitation  on  tiie  power  of 
the  owner  of  land  to  alienate  it,  though  it  was  his  homestead, 
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and  there  was  no  homestead  right,  which  he  or  his  wife  could 
set  up  in  opposition  to  a  mortgage  or  alienation  made  by 
him.  Whatever  may  have  been  the  effect  of  the  assignment 
of  a  homestead  to  the  mortgagor,  in  the  court  of  bankruptcy, 
it  cannot  displace  or  divest  the  lien  created  in  favor  of  com- 
plainants.— Thompson  on  Homesteads,  §  323. 

6,  The  remaining  inquiry  is,  whether  the  trustee  and  chil- 
dren of  Mrs.  McAfee  have  any  right  or  equity,  which  can 
prevail  over  that  of  the  complainants.  The  decree,  under 
which  they  claim,  is  not  evidence  against  the  complainants, 
except  to  prove  its  existence.  It  has  not,  as  is  supposed  by 
the  counsel  for  the  appellees,  any  of  the  properties,  nor  can 
it  have  the  operation,  of  a  decree  in  rem. — Br.  Bank  of  Mont- 
gomery V.  Hodges,  12  Ala.  118.  It  is  strictly  a  decree  in  j)er- 
sonam,  binding  on  parties  and  privies,  and  evidence  against 
them  only  of  the  facts  on  which  it  is  'founded,  or  which  are 
involved  in  its  rendition.  As  to  the  complainants,  pre-exist- 
ing creditors,  having  an  equitable  lien,  the  decree  is  not  enti- 
tled to  any  greater  operation,  or  any  more  weight  or  influence 
as  evidence,  than  a  conveyance  executed  by  McAfee  subse- 
quent to  the  creation  of  the  lien.  There  are  many  facts  and 
circumstances,  attending  its  rendition  and  its  use,  which  indi- 
cate collusion,  and  an  actual  intent  to  defraud  the  complain- 
ants and  other  creditors  of  the  husband.  These  can  be  neu- 
tralized only  by  clear  evidence  that  there  was  a  valid  trust  in 
favor  of  Mrs.  McAfee,  and  a  just  debt  due  to  her  from  the 
husband.  The  burden  of  proving  the  trust  and  the  debt  rests 
on  the  parties  claiming  under  the  decree. — Simerson  v.  Br. 
Bank  Decatur,  12  Ala.  205. 

7.  The  proof  is  full,  that  she  owned  slaves  in  her  own 
right,  the  hires  or  profits  of  which  were  taken  by  her  husband, 
through  a  period  of  more  than  twenty  years.  It  is  well  set- 
tled, that  when  a  wife,  having  an  equitable  separate  estate, 
and  living  with  her  husband,  permits  him  to  receive  and  use 
in  his  own  business  the  rents  and  profits  of  such  estate,  the 
presumption  of  a  gift  to  him  arises. — Hill  on  Trustees,  ♦i41 ; 
1  Bish.  Mar.  Women,  §  820 ;  Roper  v.  Roper,  29  Ala.  247 ; 
Methodist  Church  v.  Jacques,  3  John.  Ch.  77.  This  presump- 
tion prevails,  as  between  husband  and  wife,  and  as  between 
their  personal  representatives.  The  reason,  or,  rather,  the 
necessity  of  it,  is  very  forcibly  expressed  by  Tilghman,  C.  J.: 
"It  is  a  general  principle,  that  where  the  wife  permits  the 
husband  to  receive  the  profits  of  her  separate  estate,  and  par- 
ticularly where  they  live  together,  and  the  expenses  of  house- 
keeping are  paid  by  him,  the  presumption  is,  that  it  was  the 
intention  of  the  wife  to  make  a  gift  of   the  profits  to  the  hus- 
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band.  And  there  is  great  reason  for  this  presumption ;  be- 
cause the  husband,  being  in  the  receipt  of  this  money,  may 
be  induced  to  live  at  a  greater  expense  than  he  would  other- 
wise have  done,  whereby  the  comforts  of  his  wife,  as  well  as 
his  own,  are  increased.  To  call  him  to  account,  therefore, 
after  the  lapse  of  a  number  of  years,  might  be  ruinous,  and 
would  certainly  be  unjust." — McGlinsey's  appeal,  14  S.  &  R. 
64.  The  ruinous  consequences,  and  the  injustice  which 
would  result,  this  case  illustrates.  The  hires  of  four  slaves, 
for  a  period  of  twenty-four  years,  with  accumulating  interest, 
exceed  twenty  thousand  dollars ;  for  which  a  decree  was  ren- 
dered. The  wife  was  maintained,  the  children  reared  and 
educated  by  the  husband  ;  for  which,  of  course,  no  compen- 
sation is,  or  could  legally  be,  allowed  him.  A  small 
separate  estate  of  the  wife  could  soon,  in  this  way,  con- 
sume a  large  estate  of  the  husband's,  reducing  him  to  insol- 
vencj'. 

The  wife  is  entitled  to  the  rents  and  profits  of  her  equita- 
ble estate,  and  may  prevent  her  husband  from  receiving  them. 
By  her  express  dissent,  or  by  express  agreement  with  him, 
she  may  render  him  liable  to  account  for  them.  But,  if  she 
does  not  dissent,  nor  require  an  express  promise  from  him  to 
account,  the  presumption  of  a  gift  must  prevail.  When  a 
controversy  arises  between  the  wife  and  the  creditors  of  the  hus- 
band, especially  after  the  lapse  of  many  years,  while  the  hus- 
band is  engaged  in  mercantile  pursuits,  in  the  course  of  which 
credit  may  have  been  extended  him  on  the  faith  of  the  pre- 
sumption, the  proof  to  repel  it  should  be  clear  and  con- 
viocing.  There  is  no  evidence  that  Mrs.  McAfee  ever  dis- 
sented to  the  hiring  of  the  slaves  by  her  husband,  or  to  his 
reception  of  the  hires.  The  evidence  is  that  she  assented  to  it; 
and  while  the  husband  says  she  sometimes  requested  him  to 
render  her  an  account  of  the  hires,  it  is  not  said  that  he  had 
previously  promised  her  to  account  for  them.  We  cannot  de- 
clare that  Mrs  McAfee  had  any  valid  claim  against  her  hus- 
band for  the  hire  of  these  slaves. 

The  legacy  of  five  hundred  dollars  was  the  separate  prop- 
erty of  Mrs.  McAfee  ;  aud  for  the  principal  of  it  the  husband 
was  bound  to  account.  What  rights  Mrs.  McAfee,  or  her 
trustee,  could  acquire  as  judgment  creditors,  as  to  this  sum, 
it  is  not  necessary  to  consider.  Notice  of  the  mortgage  to 
the  complainants  is  not  denied  ;  and  a  want  of  notice  would 
be  indispensable  to  give  them  any  right,  which  could  be  pre- 
ferred to  the  older  equity  of  the  complainants. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
cause  remanded,  with  directions  that  a  decree  be  rendered 


368  SUPREME  COURT  [Dec  Term, 

[Joues'  Adm'r  v.  Crews.] 

declaring  the  complainants  have  a  lien  on  the  real  estate  de- 
scribed in  the  bill,  and  ordering  a  sale  thereof  for  the  pay- 
ment of  the  debts  mentioned  in  the  agreement  of  October 
6th,  1865.  The  costs  of  this  appeal,  and  the  costs  of  the 
Court  of  Chancery,  must  be  paid  by  the  respondents  who  have 
appeared  and  answered. 


Jones's  Adm'r  v.  Crews. 

Garnishment  on  Decree  in  Chancery. 

1.  When  garnishment  may  be  sued  out  on  decree  in  chancery. — A  garnishment 
may  be  sned  out  on  a  money  decree  in  chancery,  as  on  a  judgment  at  law,  or 
in  aid  of  a  pending  action  (Code,  §§  3854-56);  but  only  the  same  demands 
and  liabilities  can  be  thus  reached  that  might  be  reached  and  subjected  by  the 
8ame  process  at  law. 

2.  What  may  he  reached  by  garnishment.  —There  are  only  two  classes  of  cases 
in  which,  under  the  statutory'  provisions  giving  the  remedy  by  garnishment 
(Code,  ^§3294-97),  judgment  may  be  rendered  against  the  garnishee :  1st, 
where  an  indebtedness  or  liabilitj'  to  the  defendant  is  admitted  or  proved,  for 
which  he  might  maintain  an  action  of  debt  or  indebitatus  assumpsit  against  the 
garnishee  ;  2d,  where  the  garnishee  has  the  possession  of  specific  property 
belonging  to  the  defendant,  and  tails  to  deliver  them  to  theoflScer  on  demand; 
and  the  courts  can  not,  by  any  liberality  of  construction,  extend  the  remedy 
to  any  other  cases. 

3.  Same. — An  existing  contract,  reduced  to  writing,  by  which  the  garnishee 
promised  to  pay  and  deliver  to  the  defendant,  at  a  future  day,  a  certain  quan- 
tity of  cotton  of  a  specified  quality,  does  not  fall  within  either  of  the  classes 
for  which  the  statute  provides,  and  does  not  create  such  a  liability  as  can  be 
reached  by  garnishment. 

Appeal  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  H.  Austill. 

The  transcript  in  this  case  shows  that.  On  the  26th  August, 
1878,  James  H.  Perdue,  as  the  administrator  de  bonis  non  of 
the  estate  of  Joseph  A.  Jones,  deceased,  having  obtained  a 
decree  at  the  October  term,  1877,  of  said  Chancery  Court, 
against  Sarah  J.  Jones,  for  the  sum  of  $305.73,  with  $180.20 
costs  of  suit,  made  an  affidavit  before  the  register  of  said 
court,  "  that  he  believes  process  of  garnishment  against 
C.  Madison  Crews  is  necessary  to  obtain  satisfaction  of  said 
judgment,  and  that  said  Crews  is  supposed  to  be  indebted  to 
said  defendant,  or  has  effects  of  said  defendant  in  his  pos- 
session, or  under  his  control."  A  garnishment  was  thereupon 
issued  by  the  register,  and  served  upon  said  Crews ;  who 
thereupon  appeared  at  the  September  term,  1878,  and  thus 
answered  :  "  Garnishee  says,  that  he  was  not  indebted  to  said 
Sarah  J.  Jones  at  the  time  said  writ  was  served  upon  him, 
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nor  is  he  now  indebted  to  her,  nor  will  he  be  indebted  to  her 
in  the  future,  by  a  contract  then  or  now  existing,  unless  the 
following  statement  of  facts  constitutes  such  indebtedness : 
On  the  4th  day  of  November,  1877,  this  garnishee  purchased 
from  said  Sarah  J.  Jones  a  tract  of  land  in  Butler  county, 
containing  about  200  acres ;  which  land,  on  that  day,  she 
conveyed  by  deed,  with  covenants  of  warranty,  to  this  gar- 
nishee, who,  at  the  same  time,  executed  to  said  Sarah  J.  Jones, 
in  consideration  of  said  sale,  his  four  several  contracts  in 
writing,  as  follows :  to  pay  and  deliver  to  the  said  Sarah  J. 
Jones,  on  the  15th  day  of  October,  1878,  in  the  town  of  Green- 
ville, four  bales  of  lint  cotton,  weighing  500  lbs.  each,  to  class 
middling ;  also,  a  like  contract  for  four  bales  of  cotton,  to  be 
delivered  the  15th  October,  1879  ;  also,  a  like  contract  for  six 
bales  of  cotton,  to  be  delivered  October  15,  1880 ;  and  a  like 
contract  for  the  delivery  of  six  bales  of  cotton  October  15, 1881. 
Garnishee  was  notified  by  Herbert  &  Buell,  at  Greenville, 
about  December,  1877,  that  the  contract  above  mentioned  for 
four  bales,  due  October  15,  1878,  had  been  transferred  to 
them  by  said  Sarah  J.  Jones  ;  and  he  has  been  notified,  also, 
by  W.  F.  Jones,  that  the  said  contract  for  six  bales  of  cotton, 
due  October  15,  1881,  has  been  transferred  to  him  by  said 
Sarah  J.  Jones.  Garnishee  is  not  otherwise  indebted  to  said 
Sarah  J,  Jones,  and  he  asks  the  protection  of  this  court  in  the 
premises,"  On  this  answer,  the  court  discharged  the  gar- 
nishee, on  the  motion  and  ol3Jection  of  the  defendant,  Sarah 
J.  Jones  ;  and  its  judgment  to  that  effect  is  now  assigned  as 
error  by  the  plaintiff. 

Watts  &  Sons,  for  appellant. — Indebtedness,  as  the  word  is 
used  in  the  statutes  giving  a  remedy  by  attachment  and  gar- 
nishment, is  not  confined  to  debts  payable  or  solvable  in 
money  only.  A  creditor  is  one  who  has  the  right  to  require 
the  fulfillment  of  an  obligation  or  contract ;  and  a  debtor,  one 
who  is  bound  to  fulfill  an  obligation  or  contract. — 1  Waite's 
Actions  and  Defenses,  412-15  ;  1  Leigh,  Va.  285 ;  9  Conn.  430; 
28  Conn.  103 ;  12  Ohio  St.  163  ;  18  Barbour,  139 ;  45  Penn. 
St.  416.  The  remedy  by  garnishment  was  intended  to  reach 
the  debtor's  property  in  the  hands  of  another  person,  and 
subject  it  to  his  debts :  it  is  but  a  species  of  levy  on  his 
property.  Though  it  may  be  called  a  legal  process,  it  sub- 
serves the  purposes  of  an  equitable  writ  also ;  and  by  succes- 
sive legislative  changes,  as  in  the  case  of  executions,  its  scope 
and  operation  have  been  enlarged  and  extended.  There  is 
no  reason,  in  the  nature  of  things,  why  an  obligation  to  pay 
in  cotton  should  not  be  reached  by  a  garnishment,  as  well  as 
an  obligation  to  pay  in  money.     The  case  of  Nesbitt  v.  Ware 

(24) 


370  SUPREME   COURT  [Deo.  Term, 

[Jones'  Adm'r  v.  Crews.] 

dt  McClonahan,  30  Ala.  68,  on  this  point,  is  inconsistent  with 
Rose's  Executor  v.  Bozeman  (40  Ala.  2  2),  and  Henry  &  Cold' 
loell  V.  Murphy  &  Co.  (50  Ala.  460) ;  and  it  is  submitted 
that,  on  this  point,  that  case  is  wrong  in  principle.  That  the 
defendant  herself  might  have  maintained  indebitatus  assumpsit 
on  this  contract,  see  13  Penn.  St.  173  ;  7  Mass.  329 ;  Clark  v, 
FaircMld,  22  Wendell,  576;  Way  v.  Wakefield,  7  Vermont,  223; 
35  N.  H.  477  ;  46  N.  H.  146  ;  10  John.  38 ;  1  Pick.  57.  In 
the  eye  of  the  law,  id  cerium  est,  quod  cerium  reddi  potest ; 
and  whenever  the  amount  of  the  recovery  is  fixed  by  the 
terms  of  the  contract,  or  is  measured  accurately  by  the  law 
itself,  the  debt  is  ascertained  with  certainty,  and  should  be 
within  the  reach  of  legal  process. 

Herbert  &  Buell,  contra. — The  writ  of  garnishment  was 
unknown  to  the  common  law.  It  is  derived  wholly  from  the 
statute,  and  the  court  can  not  enlarge  its  operation  by  con- 
struction. The  decisions  of  this  court,  in  an  unbroken  series, 
affirm  that  only  debts  payable  in  money  can  be  reached  by 
garnishment. — See  cases  cited  in  1  Brickell's  Digest,  176, 
§§  320-22.  The  decisions  in  other  States  are  to  the  same 
effect ;  and  the  reason  is  given  by  Drake — because  the  court 
has  no  power  to  interfere  with  the  contracts  of  parties,  and 
to  make  the  garnishee  pay  in  money  what  he  had  agreed  to 
pay  in  something  else. — Drake  on  Attachments,  §  550. 

STONE,  J. — Writs  of  garnishment  may  be  issued,  as  a 
means  of  collecting  money  decrees  of  the  Chancery  Court, 
and  are  "  governed  by  the  law  regulating  garnishments  from 
the  Circuit  Court,  as  far  as  the  same  may  be  applicable." 
Code  of  1876,  §  §  3854-5-6.  In  the  Circuit  Court,  "  a  judg- 
ment creditor,  his  agent,  or  attorney,  may  obtain  process  of 
garnishment  against  any  person  supposed  to  be  indebted  to 
the  defendant,  in  any  cause  where  execution  could  issue  on 
the  judgment,  by  makiog  affidavit  before  the  clerk  of  the 
court  in  which  the  judgment  was  rendered,  that  such  person 
is  supposed  to  be  indebted  to,  or  have  effects  of  the  defend- 
ant in  his  possession,  or  under  his  control,  and  that  he 
believes  process  of  garnishment  against  such  person  is  neces- 
sary to  obtain  satisfaction  of  such  judgment."— -Code  of  1876, 
§  3218.  Section  3219  makes  provision  for  garnishment  in  aid 
of  a  pending  suit,  "  when  a  summons,  or  summons  and  com- 
plaint have  issued."  Section  3293  directs  when  and  how  the 
garnishee  shall  answer.  Section  3294  :  "  If  he  answer,  and 
admit  indebtedness  to  the  defendant,  judgment  thereon  must 
be  rendered  against  him."  Section  3295 ;  "  If  he  admit  the 
possession  of  chattels  of  the  defendant,  judgment  of  condem- 
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nation  must  be  rendered,  that  they  be  delivered  up  on 
demand,  after  the  rendition  of  judgment  on  the  attachment 
[or  other  suit]  in  favor  of  the  plaintiff,  or  so  much  as  may  be 
necessary  to  satisfy  the  judgment,  and  the  sheriff  must  make 
sale  thereof."  Section  3296  :  "  If  he  fail  to  deliver  them  to 
the  sheriff  on  demand,  he  must  make  return  thereof  to  the 
clerk,  who  must  thereupon  issue  a  writ  of  fieri  facias  against 
him,  in  favor  of  the  plaintiff,  for  the  amount  of  the  judgment 
and  costs."  Section  3297  provides  a  mode  of  relief  from  this, 
sometimes,  severe  penalty,  if  the  failure  to  deliver  "  is  with- 
out fault  or  negligence  on  the  part  of  the  garnishee." 

It  will  thus  be  seen  that  there  are  two  states  of  case,  in 
whicli  a  judgment  may  be  rendered  in  favor  of  the  plaintiff 
in  garnishment :  First,  when  a  debt  is  admitted,  or  shown 
to  be  due,  from  the  garnishee  to  the  judgment  or  attachment 
debtor ;  in  which  case,  a  judgment  is  rendered  against  the 
garnishee,  for  a  fixed,  ascertained  sum ;  which  judgment  is 
collectible  by  execution,  as  other  money  judgments  are.  In 
the  second  class — cases  in  which  the  garnishee  admits  his 
possession  of  chattels  of  the  defendant — no  personal  judg- 
ment is  rendered  against  the  garnishee,  in  the  first  instance, 
except  an  order  and  direction  that  he  deliver  the  chattels  up, 
on  the  demand  of  the  sheriff.  If  he  deliver  the  chattels  on 
such  demand,  he  is  discharged.  It  is  only  when  he  fails  to 
deliver  on  demand,  that  any  blame  attaches  to  him,  or  any 
final  process  for  the  collection  of  money  can  be  issued  against 
him.  The  law  has  provided  these  two  modes  of  collecting, 
by  garnishment,  a  demand  in  judgment,  or  in  suit ;  and  it  has 
declared  no  other  use,  to  which  this  common-law  process  can 
be  applied,  and  has  provided  no  machinery  for  adjusting  its 
remedial  powers  to  any  state  of  case,  other  than  the  two 
noted  above.  To  repeat  in  brief :  there  can  be  only  a  money 
judgment  against  the  garnishee,  on  a  debt  ascertained  to  be 
due  from  him  to  the  defendant,  or  a  condemnation  of  chattels 
in  his  hands,  the  property  of  the  defendant,  and  an  order  that 
he  deliver  them  to  the  sheriff  on  demand,  to  be  sold  in  satis- 
faction of  the  plaintiff's  judgment,  not  against  the  garnishee, 
but  against  the  defendant. 

Garnishment  is  a  proceeding  of  purely  statutory  creation, 
unknown  to  the  common  law ;  and  while  we  are  inclined  to 
construe  it  favorably,  as  highly  remedial  and  beneficial,  we 
have  no  power  to  originate  machinery,  or  process,  by  which 
to  adapt  it  to  conditions,  which  its  statutory  provisions  are 
not  broad  enough  to  cover.  The  court  having  power  only  to 
render  an  unconditional  money  judgment  against  the  garni- 
shee, or  to  condemn  personal  chattels  in  his  hands,  it  early 
became  a  question,  what  description  of  debt  or  liability  would 
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authorize  a  personal  money  judgment  against  the  garnishee. 
It  was  settled,  that  only  such  debts  as  would  maintain  debt, 
or  indebitatus  assumpsit,  if  sued  on  by  the  defendant,  could  be 
the  subject  of  such  condemnation  and  personal  judgment. 
Presnall  v.  Mahry,  8  Por.  105  ;  Smith  v.  Chapman,  6  Por.  365 ; 
Mims  V.  Parker,  1  Ala.  421  ;  Blair  v.  Rhodes,  5  Ala.  648 ; 
Harrell  v.  Whitman,  19  Ala.  135  ;  Roby  v.  Labuzan,  21  Ala.  60  ; 
Cook  V.  Walthall,  20  Ala.  334 ;  Self  v.  Kirkland,  24  Ala.  275  ; 
Lundie  v.  Bradford,  26  Ala.  512 ;  Nesbitt  v.  Ware,  30  Ala.  68 ; 
Poivell  V.  Sammons,  31  Ala.  552 ;  Godden  v.  Pearson,  42  Ala. 
370 ;  Henry  v.  Blurphy,  54  Ala.  246. 

In  Mims  v.  Parker,  supra,  the  promise  of  the  garnishee  was 
to  pay  his  creditor  in  notes,  which  he  was  to  purchase  on  the 
latter,  but  the  garnishee  had  failed  to'obtain  the  notes.  The 
garnishee  was  discharged.  This  court  said :  "  This  is  evi- 
dently not  a  money  contract,  and  to  treat  it  as  such,  and 
render  a  judgment  against  the  garnishee,  would  be  doing  him 
great  injustice.  It  would  be  enlarging  his  contract  with  Re- 
dus,  both  as  to  the  mode  and  time  of  payment."  We  infer 
the  garnishment  was  served  before  the  debt  of  the  garnishee 
was  due,  although  the  report  of  the  case  does  not  expressly 
say  so.  If  the  debt  was  past  due,  and  the  debtor  had  failed 
to  procure  the  notes,  possibly  other  principles  would  have 
governed  the  case. — See  Weaver  v.  Puryear,  11  Ala.  941 ; 
Bozeman  v.  Rose,  40  Ala.  212  ;  Peter  v.  Butler,  1  Leigh,  285  ; 
Ward  V.  Begg,  18  Barb.  139 ;  Strock  v.  Little,  45  Penn.  St.  416  ; 
Baylies  v.  Fettyplace,  7  Mass.  325 ;  1  Waite's  Actions,  384. 

In  Nesbitt  v.  Ware,  30  Ala.  68,  the  legal  effect  of  the  con^ 
tract  was,  "  that  Nesbitt  should  pay  Gray,  in  the  installments, 
and  at  the  times  specified  therein,  six  thousand  dollars,  in 
iron  at  five  cents  per  pound,  and  castings  at  four  cents  per 
pound,  to  be  delivered  at  the  place  or  places  where  made ;" 
with  a  condition  superadded,  giving  Nesbitt  the  privilege  of 
discharging  it  by  paying  the  note  of  Gray  for  $1,941,  payable 
to  the  State,  and  giving  his  own  note  for  $3,000,  payable  in 
money  in  specified  installments.  This  court  said  :  "  Gray  has 
no  right,  under  the  contract,  to  hold  the  garnishee  liable  for 
the  three  thousand  dollars  for  which  the  latter  had  the  privi- 
lege to  give  his  obligation,  unless  that  obligation  has  been 
given.  .  .  If  liable  at  all,  his  liability  is  for  a  part,  or  the 
whole,  of  the  six  thousand  dollars  first  mentioned  in  the  con- 
tract, to  be  paid  in  iron  and  castings  as  therein  shown. 
Supposing  him  liable  for  a  part  or  the  whole  of  that  six 
thousand  dollars,  the  question  is,  could  Gray  have  maintained 
debt,  or  indebitatus  assumpsit,  to  enforce  that  liability.  We 
think  it  clear  that  he  could  not."     And  it  was  ruled,  that  the 
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indebtedness  disclosed  could  not  be  reached  or  condemned 
by  proceedings  in  garnishment. 

In  the  case  of  Roby  v.  Labuzan,  garnishee,  the  latter  had 
advanced  money  to  .Jones,  defendant  in  attachment,  and,  to 
secure  its  repayment,  had  shipped  a  lot  of  cotton,  turned 
over  to  him  by  Jones  for  the  purpose,  to  a  commission-house 
in  New  Orleans,  to  be  sold,  and,  of  the  proceeds,  Labuzan 
was  to  repay  himself  for  the  advances,  and  the  residue  would 
be  going  to  Jones.  The  cotton  was  not  sold  when  the  gar- 
nishment was  served.  Dargan,  C.  J.,  delivering  the  opinion 
of  the  court,  said  :  "  But  it  is  contended  that  the  garnishee, 
though  not  strictly  indebted  at  the  time  of  the  service  of  the 
writ,  nevertheless  had  property  in  his  possession,  to- wit,  the 
cotton,  and  that  he  is  liable  for  the  value  thereof,  over  and 
above  the  advances  made  by  him  to  Jones,  the  defendant  in 
attachment.  To  this  argument  I  can  not  assent.  The  pro- 
cess of  garnishment  can  reach  only  the  legal  rights  of  defend- 
ant. What  I  mean  by  legal  rights  is,  that  it  reaches  such 
debts  as  can  be  enforced  by  the  defendant  in  the  attachment, 
by  suit  at  common  law,  and,  also,  such  property  as  would  be 
liable  to  seizure  and  sale,  if  the  sheriff  could  get  possession 
of  it.     .  It   may,  however,  be  said,    that   the   right   of 

Jones  to  the  surplus,  after  paying  the  advances,  is  a  legal, 
and  not  an  equitable  right.  I  admit  it  is  so,  after  the  money 
came  into  the  hands  of  Labuzan,  the  garnishee.  But,  con- 
sidering the  cotton  as  property  at  the  time  of  the  garnish- 
ment, and  we  are  bound  so  to  consider  it,  it  is  very  clear  that 
it  could  not  have  been  levied  on  in  the  possession  of  the  gar- 
nishee, who  had  made  advances  upon  it.  .  .  In  that  con- 
dition, the  cotton  was  not  subject  to  execution  at  law ;  and  I 
do  not  see  how  it  could  be  liable  to  attachment.  .  .  If, 
then,  we  consider  the  cotton  as  property  in  the  possession  of 
Labuzan,  it  could  not  be  sold  under  legal  process  against  the 
defendant,  and,  consequently,  it  can  not  be  reached  by  pro- 
cess of  garnishment.  And  if  we  consider  the  right  of  Jones 
as  the  mere  right  to  demand  the  surplus  of  the  money  it 
might  bring  after  the  payment  of  the  advances  made  by  Lab- 
uzan, then  the  decisions  we  have  referred  to  furnish  the 
decisive  answer,  that,  at  the  time  of  the  writ,  there  was  no 
debt  due  from  the  garnishee  to  the  defendant  in  the  attach- 
ment." 

In  the  present  case,  the  garnishee  was  summoned,  and  filed 
his  answer  in  October,  1878.  He  admitted  he  had  executed 
to  the  defendant,  Jones,  his  two  promises  in  writing,  one  for 
the  payment  of  four  bales  of  cotton,  of  certain  class  and 
weight,  October  15th,  1879,  and  the  other  for  the  payment  of 
six  bales,  October  15th,  1880.     At  the  October  term  of  the 


374  SUPEEME  COUBT  [Dec  Term, 

[Jones'  Adm'r  v.  Crews.] 

court,  1878,  the  chancellor  discharged  the  garnishee  on  his 
answer.  It  will  be  observed  that,  under  this  contract.  Crews, 
the  garnishee,  made  no  promise  to  pay  money.  Neither  was 
it  a  promise  to  pay  a  sum  of  money,  which  might  be  dis- 
charged by  the  delivery  of  cotton.  It  was  a  simple  promise 
to  deliver  and  pay  cotton.  When  the  garnishment  was  sued 
out  and  served,  and  when  the  answer  of  the  garnishee  was 
filed,  it  could  not  be  known  that  the  liability  from  Crews  to 
Jones  would  ever  become  a  money  debt.  We  can  not  indulge 
the  presumption  that  Crews  would  violate  his  contract,  and 
fail  to  deliver  the  cotton.  The  court  had  no  power  to  change 
the  obligation  to  deliver  cotton,  into  a  promise  to  pay  money. 
That  would  be  to  add  a  terra  or  terms  to  the  contract,  which 
the  parties  had  not  themselves  agreed  upon.  At  the  time  of 
the  summons,  and  at  the  time  of  the  answer,  there  was  no 
money  debt  due  from  Crews  to  Jones,  and  it  did  not  appear, 
and  could  not  be  known,  that  the  garnishee  would  be  indebted 
in  future  to  the  defendant,  in  any  money  debt,  by  a  contract 
then  existing. — Code  of  1876,  §  3269.  It  is  clear  that  no 
money  judgment  could  be  rendered  against  the  garnishee  on 
his  answer.  Nor  does  the  answer  admit,  or  tend  to  show,  the 
garnishee  had  in  his  possession  chattels  belonging  to  the 
defendant.  To  come  within  this  clause  of  the  statute,  the 
chattels  must  be  so  held  and  controlled  by  the  garnishee,  as 
that,  when  so  ordered  by  the  court,  he  can  deliver  them  to 
the  sheriflfon  demand,  that  the  latter  may  make  sale  thereof. 
Code,  §  3295. 

The  statutes  allowing  garnishments  make  no  provision,  and 
furnish  no  machinery  for  such  a  case  as  this. — Drake  on  Att. 
§  550.  In  Rohy  v.  Labuzan,  supra,  Ch.  J.  Dargan  said :  "It 
may  be  that  our  decisions  have  so  restricted  the  operation  of 
this  process,  as  to  lose  some  of  the  benefits  that  creditors 
might  have  derived  from  it ;  but  we  deem  it  best  to  adhere  to 
them,  and  let  the  legislature  extend  the  remedy."  My  own 
opinion  is,  that  in  the  absence  of  further  legislation,  the  rul- 
ings of  this  court  have  been  substantially  correct.  We  think, 
however,  the  remedy  might  be  made  more  efficient,  by  so 
extending  its  provisions,  as  to  bring  within  its  scope  and 
power  contracts  for  the  payment  of  things  other  than  money. 

The  decree  of  the  chancellor  is  affirmed. 
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Baines  v.  Barnes. 

Bill  in  Equity  by  Distributees,  for  Settlement  of  Administration. 

1.  When  husband  may  join  in  bill  with  wife. — Under  the  chancery  practice 
which  prevailed  in  1875  (now  changed  by  Kule  No.  15,  Code,  p.  163),  the  hus- 
band was  properly  joined  as  co-plaintiff  with  the  wife,  where  the  bill  sought 
to  recover  property  belonging  to  her  statutory  separate  estate,  unless  he  had 
an  interest  adverse  to  hers  ;  and  in  a  bill  so  filed  while  that  practice  prevailed, 
the  husband  will  be  treated  as  the  trustee  or  next  friend  of  the  wife. 

2.  Parties  to  bill  by  distributees,  Jor  setikment  of  administration. — To  a  bill 
filed  by  distributees,  for  a  settlement  of  the  administration  on  a  decedent's 
estate,  the  personal  representative  of  a  deceased  distributee  is  not  a  necessary 
party,  where  there  are  no  debts  outstanding  against  his  estate  ;  nor  when  his 
estate  has  been  settled,  and  his  rights  and  interest  have  become  vested  in  his 
surviving  child,  as  sole  distributee  and  heir  at  law,  who  is  made  a  party  to 
the  bill. 

3.  Same;  husband  and  wife. — On  the  death  of  the  wife,  without  issue,  and 
intestate,  being  a  distributee  of  the  estate  of  her  deceased  father,  her  surviv- 
ing husband  is  properly  joined  with  the  other  distributees  as  complainant  in 
a  bill  which  seeks  to  compel  a  settlement  of  the  administration  of  the   estate. 

4.  Removal  of  doud  from  title  to  land ;  who  may  m/iintain  bill, — A  bill  in 
equity,  to  remove  a  cloud  from  the  title  to  land,  can  not  be  maintained  by  a 
person  who  is  out  of  possession:  he  must  first  establish  his  title  by  a  recovery 
in  an  action  at  law. 

5.  Multifariousness. — A  bill  seeking  relief  as  to  an  equitable  demand,  which 
is  well  pleaded,  is  not  rendered  multifarious  by  including  also  a  legal  demand, 
as  to  which  no  relief  can  be  granted. 

6.  Surety  on  administrator's  bond;  defenses  and  liabilities. — A  surety  on  the 
official  bond  of  an  administrator,  when  sued  in  equity  to  compel  a  settlement 
of  the  administration  of  his  deceased  principal,  may  assert  all  the  rights  and 
defenses  that  would  have  been  available  to  his  principal,  and  is  burdened  with 
all  the  duties,  liabilities  and  presumptions,  that  attached  to  the  latter  in  his 
fiduciary  capacity. 

7.  Release  of  surety  by  distributee. — A  release  from  his  liability,  procured  by 
the  surety  from  the  female  distributees,  on  payment  of  a  nominal  or  insignifi- 
cant sum  of  money,  is  not  available  to  him  as  a  defense,  unless  he  proves  that 
it  was  executed  by  them  with  full  knowledge  of  all  the  facts,  after  being  in- 
formed of  its  contents  and  legal  effect. 

8.  Parent  and  child;  allowance  for  support  and  education, — The  father  is 
bound  to  support  and  educate  his  children,  during  their  minority,  according 
to  his  estate  and  condition  in  life,  and  is  entitled  to  their  labor  and  services; 
but,  when  the  children  have  an  ample  estate,  and  the  father  is  not  able  to 
provide  suitable  maintenance  and  education  for  them  at  his  own  expense,  a 
court  of  equity,  having  regard  to  their  welfare,  will  make  him  a  proper  allow- 
ance for  that  purpose  out  of  their  estate. 

9.  Same;  when  surety  can  not  claim  such  allowance.— The  husband  having 
qualified  as  the  administrator  of  the  estate  of  his  deceased  wife,  and  died 
without  having  settled  his  administration,  the  surety  on  his  official  bond,  when 
sued  in  equity  by  the  children  for  a  settlement  of  the  administration,  can  not 
claim  a  credit  or  allowance  for  their  board  and  education,  furnished  by  the 
husband  and  father,  when  it  appears  that  he  was  able  to  support  and  educate 
then)  according  to  their  station  jn  life,  and  that  they  contributed  by  their 
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labor  to  the  support  of  the  family.  (The  case  of  Beasly  v.  Watson,  41  Ala. 
234,  on  this  point,  "carries  principle  to  the  extremest  verge,  and  the  court 
is  UDwilling  to  extend  it.") 

Appeals  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  24th  ^November,  1875, 
by  William  N.  Baines  and  others,  as  the  heire-at-law  and  dis- 
tributees of  the  estate  of  Mrs.  Lucinda  Fason,  deceased, 
against  John  D.  Barnes,  who  was  the  surety  on  the  oflScial 
bond  of  James  M.  Fason,  since  deceased,  as  the  administrator 
of  the  estate  of  said  Lucinda  Fason,  his  wife  ;  and  sought  to 
compel  an  account  and  settlement  of  the  said  administration ; 
also,  to  recover  the  possession  of  a  tract  of  land,  which  the 
complainants  claimed  by  descent  from  the  said  Lucinda,  and 
which  the  defendant  held  under  conveyances  from  said  James 
M.  Fason ;  and  to  cancel  said  conveyances  as  a  cloud  on  the 
complainants'  title,  and  to  compel  the  defendant  to  account 
for  the  rents  and  profits.  There  was,  also,  a  prayer  for  the 
cancellation  of  a  certain  release,  or  receipt,  which  the  defend- 
ant had  procured  from  the  female  complainants,  by  alleged 
fraudulent  representations,  as  hereinafter  more  particularly 
stated. 

Said  Lucinda  and  James  M.  Fason  were  married,  in  said 
county  of  Greene,  where  they  resided,  on  the  18th  December, 
1844 ;  she  being  then  the  widow  of  Elijah  Moore,  deceased, 
by  whom  she  had  one  child,  and  owning  a  consideralble  estate, 
consisting  of  real  and  personal  property,  which  she  held  under 
the  will  of  her  said  husband.  Mrs.  Fason  died,  intestate, 
some  time  during  the  year  1854,  leaving  four  children  surviv- 
ing her  by  her.  second  husband  :  Sabrina,  Jane,  Bertha,  and 
Eleanora.  Sabrina  attained  her  majority,  as  the  bill  alleged, 
on  the  26th  December,  1866,  and  on  the  18th  January,  1872, 
married  said  William  N.  Baines ;  Bertha  attained  her  major- 
ity on  the  9th  September,  1869,  and  on  the  i8th  January, 
1872,  married  Arthur  K.  Murphy ;  and  Eleanora  attained 
her  majority  on  the  14th  March,  1871,  and  on  the  18th  Jan- 
uary, 1872,  married  William  Z.  Wilson.  Jane  married  Jeffer- 
son Chipman  on  the  14th  March,  1867,  and  died  before  the 
filing  of  the  bill,  intestate,  and  childless.  The  child  by  the 
former  marriage,  Joseph  Ann  Moore,  married  Henry  T.  Eat- 
man  in  October,  1858,  and  died  in  April,  1861,  intestate,  and 
leaving  an  only  child ;  and  said  Henry  T.  Eatman  also  died, 
intestate,  in  August,  1868,  leaving  the  same  child,  Henry  M. 
Eatman,  as  his  sole  heir  and  distributee.  Said  Baines  and 
wife.  Murphy  and  wife,  Wilson  and  wife,  Chipman,  and  Eat- 
man, were  the  complainants  in  the  bill. 

Letters  of  administration  on  the  estate  of  Mrs.  Lucinda 

YoL.  Lxrv- 


i«79.]  OF  ALABAMA.  .  377 

[Baines  v.  Barnes.J 

Fason  were  granted  to  her  surviving  husband,  James  M.  Fa- 
son,  on  the  4th  October,  1855,  by  the  Probate  Court  of  said 
county  ;  and  he  gave  bond  for  the  faithful  performance  of  his 
duties,  with  John  D.  Barnes  and  John  P.  Murphy  as  his 
sureties.  Said  Fason  died,  intestate,  on  the  22d  October,  1870, 
never  having  settled  his  administration  on  his  wife's  estate ; 
and  it  was  alleged  that  he  left  no  property,  and  that  no 
administration  had  been  granted  on  his  estate.  John  P.  Mur- 
phy also  died  before  the  filing  of  the  bill,  intestate,  and  leav- 
ing no  property ;  and  no  administration  had  been  granted  on 
his  estate.  Hence,  John  D.  Barnes  was  the  only  defendant. 
After  Fason's  appointment  as  administrator,  as  the  bill  alleged, 
he  collected  between  $1,100  and  $1,200  belonging  to  his  wife's 
estate,  which  he  appropriated  to  his  own  uses,  and  never 
accounted  for.  On  the  26th  March,  1856,  he  sold  and  con- 
veyed to  said  John  D.  Barnes  a  part  of  the  land  which  had 
belonged  to  his  wife ;  and  on  the  15th  October,  1866,  he  con- 
veyed another  portion  to  one  Eatman,  as  trustee,  to  secure 
certain  debts  due  to  said  Barnes  and  others ;  and  this  land 
also  was  afterwards  conveyed  to  Barnes  by  the  trustee. 
These  conveyances  the  complainants  asked  to  have  cancelled, 
as  clouds  on  their  title  ;  and  to  recover  the  possession  of  the 
lauds,  with  an  account  of  the  rents  and  profits.  They  also 
asked  the  cancellation  of  a  release,  a  copy  of  which  was  made 
an  exhibit  to  the  bill,  and  which,  as  they  alleged,  was  obtained 
from  the  parties  who  signed  it  by  the  false  and  fraudulent 
representations  of  said  Barnes,  in  whom  they  had  confi- 
dence, and  who  willfully  misstated  its  meaning  and  effect; 
they  being  unable  to  read  it,  and  he  professing  his  inability 
to  read  it  to  them,  on  account  of  the  bad  handwriting.  This 
release,  "  Exhibit  F "  to  the  bill,  was  in  these  words : 
"  Whereas  James  M.  Fason  died  without  making  a  settle- 
ment of  his  administration  of  Lucinda  Fason's  estate,  and, 
he  being  insolvent,  no  one  is  likely  to  administer  his  estate  ; 
and  whereas  John  D.  Barnes  is  one  of  said  Fason's  securities 
on  his  administration  bond,  and  is  desirous  that  all  matters 
should  be  settled  and  understood  by  the  parties  in  interest ; 
and  whereas  the  undersigned  were  due  said^'Fason,  for  board, 
clothing,  tuition  bills  furnished  :  Now,  in  consideration  of 
the  premises,  and  the  sum  of  one  hundred  dollars  paid  the 
undersigned  bv  the  said  John  D.  Barnes,  we  have  this  day 
bargained,  sold  and  transferred,  unto  the  said  Barnes,  all  our 
right,  title  and  interest  in  said  estate,  including  our  distribu- 
tive shares.  In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals,  this  8th  January,  1872."  (Signed  by  said 
Sabrina,  Bertha,  and  Eleanora  Fason.) 

The  defendant  answered  the  bill ;  admitting  the  grant  of 
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letters  of  administration  to  Fason  on  his  wife's  estate,  his 
death  without  having  made  a  settlement,  and  his  insolvency 
at  the  time  of  his  death.  He  alleged  that  Fason,  soon  after 
his  marriage  with  said  Lucinda,  had  collected  and  reduced 
to  possession  all  the  property  and  debts  belonging  or  owing 
to  her,  and  had  used  the  money  ;  that  after  her  death,  it  ap- 
pearing that  she  had  an  interest  in  a  chose  in  action  due  from 
the  insolvent  estate  of  one  Edwards,  letters  of  administra- 
tion on  her  estate  were  granted  to  said  Fason  to  enable  him 
to  collect  this  claim,  and  he  did  collect  on  it  about  $1,145 ; 
and  that  he  never  made  any  settlement  of  his  administration, 
and  was  not  required  by  the  children  to  do  so,  because,  as 
they  well  knew,  they  were  indebted  to  him,  in  a  larger 
amount,  for  board,  clothing,  and  tuition,  which  he  had  sup- 
plied and  furnished  for  them,  and  for  which  he  claimed  the 
right  to  charge  them  ;  and  he  insisted  that,  on  the  statement 
of  an  account  of  the  administration,  if  complainants  should 
be  held  entitled  to  it,  he  should  be  allowed  credits  for  the 
sums  ascertained  to  be  reasonable  charges  for  the  necessaries. 
He  produced  receipts  which  said  Fason,  as  administrator  of 
his  wife's  estate,  had  taken  from  his  four  daughters.  Sabrina, 
Bertha,  Jane,  and  Eleonora,  each  dated  4th  February,  1867, 
and  acknowledging  the  receipt  of  $500,  "  in  payment  of  my 
distributive  share  in  said  estate,  to  be  accounted  for  on  the 
final  settlement  of  said  estate."  As  to  the  release,  "  Exhibit 
F  "  to  the  bill,  he  denied  the  charges  of  fraud  and  misrepre- 
sentation, and  alleged  that  it  was  executed  with  full  knowl- 
edge of  all  the  facts,  and  for  a  valuable  and  sufficient  consid- 
eration ;  and  he  insisted  that  it  transferred  to  him  the  re- 
spective interests  of  the  three  distributees  who  signed  it.  As 
to  the  land,  he  alleged  that  he  had  bought  it  from  Fason  in 
good  faith,  without  any  knowledge  or  notice  of  the  com- 
plainants' rights,  and  had  paid  full  value  for  it,  and  had  been 
in  the  peaceable  possession  for  more  than  ten  years.  He  in- 
corporated in  his  answer  a  demurrer  to  the  bill,  assigning  as 
causes  of  demurrer — 1st,  that  Chipman  was  improperly 
joined  as  a  complainant ;  2d,  that  the  bill  was  multifarious, 
because  it  sought  to  recover  the  land,  and  also  asked  a  set- 
tlement of  the  administration  ;  3d,  that  Baines,  Murphy  and 
Wilson  were  improperly  joined  with  their  wives  as  complain- 
ants ;  4th,  that  the  married  women  ought  to  have  sued  by 
their  next  friends,  and  had  no  right  to  sue  in  their  own 
names  ;  5th,  that  as  to  the  land,  if  the  complainants  had  any 
right  or  title,  they  had  an  adequate  and  complete  remedy  at 
law  ;  6th,  that  the  complainants,  as  distributees,  could  only 
recover  through  an  administrator  de  bonis  non. 

The  chancellor  overruled  the  demurrer,  and  also  the  plea 
V©T>.  Lxrr. 
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of  the  statute  of  limitations  of  ten  years,  as  a  bar  to  the  re- 
covery of  the  land  ;  and  on  final  hearing,  on  pleadings  and 
proof,  held — 1st,  that  the  lands  sued  for  belong  to  the  com- 
plainants, and  the  defendant  was  ordered  to  deliver  the  pos- 
session to  them  ;  2d,  that  the  defendant  was  only  liable  for 
rents  from  the  1st  January,  1875,  and  was  entitled  to  com- 
pensation for  all  valuable  improvements  erected  by  him  on 
the  land  ;  3d,  that  the  children  of  said  Fason  and  wife  were 
properly  chargeable  with  board,  tuition  and  cL^thing,  from 
the  death  of  their  mother,  until  the  1st  January,  1862,  "  and 
for  such  further  time  as  it  may  appear  that  their  services  fell 
below  the  reasonable  charge  for  board  and  clothing"  ;  4th, 
that  the  defendant  was  entitled  to  a  credit  for  the  amount  of 
this  allowance  to  Fason  ;  5th,  that  he  was  entitled  to  a  fur- 
ther credit  of  $100,  the  sum  paid  by  him  to  the  three  female 
complainants  ;  6th,  that  the  complainants  were  entitled  to  an 
account  of  the  administration,  which  was  ordered  to  be  stated 
by  the  register ;  7th,  that  the  defendant  was  entitled,  on  the 
statement  of  the  account,  to  a  credit  for  all  taxes  paid  on  the 
land  after  the  death  of  Fason,  and  to  commissions  on  the  re- 
ceipts and  disbursements  of  the  administrator  ;  and,  8th, 
that  the  costs  should  be  paid  out  of  the  funds  and  property 
in  controversy. 

From  this  decree  each  party  appeals,  and  each  assigns 
errors  in  this  court.  The  errors  assigned  by  the  complain- 
ants below  are  :  1.  The  allowance  of  a  credit  to  the  defend- 
ant for  board,  &c.,  furnished  by  Fason  to  his  children.  2.  The 
refusal  to  charge  the  defendant  with  rents  prior  to  the  1st 
January,  1875.  3.  Allowing  the  defendant  compensation  for 
improvements  on  the  land.  4.  Allowing  him  a  credit  for 
board,  <fec.,  furnished  by  Fason.  5.  Allowing  him  a  credit 
for  commissions  on  the  administrator's  receipts  and  disburse- 
ments. 6.  Allowing  him  credit  for  taxes  paid  on  the  land. 
7.  Adjudging  the  costs  to  be  paid  out  of  the  property.  8.  Not 
granting  the  full  relief  prayed  in  the  bill. 

The  errors  assigned  by  Barnes  are  :  1.  The  overruling  of 
the  demurrer  to  the  bill,  on  each  separate  ground  assigned. 
2.  The  final  decree,  in  each  part  adjudged  against  the  de- 
fendant. 3.  In  decreeing  that  the  complainants  were  enti- 
tled to  recover  the  laud,  and  ordering  the  defendant  to  de- 
liver possession  to  them.  4.  In  restricting  the  allowance  for 
board,  tuition,  <fec.,  as  shown  by  the  decree.  5.  In  setting 
aside  the  release  and  transfer.  Exhibit  F,  and  in  not  holding 
that  it  was  valid. 

Snedecor,  Cookrell  &  Head,  for  complainants  below. 
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Wiley  Coleman,  contra.     (No  briefs  on  file.) 

STONE,  J. — The  present  bill  was  filed  to  have  a  settle- 
ment of  the  administration  of  James  M.  Fasori  on  the  estate 
of  Lucinda  Fasou,  his  deceased  wife,  and  to  recover  a  tract 
of  land  alleged  to  have  descended  to  complainants  from  the 
said  Lucinda.  Three  of  the  complainants  are  daughters  of 
the  said  Lucinda,  and  other  three  are  their  husbands,  they 
being  married  women.  Another  daughter  of  the  said  Lu- 
cinda had  married  and  died  after  the  death  of  their  mother, 
leaving  a  husband,  but  no  descendant,  surviving  her.  That 
surviving  husband  is  a  party  complainant.  Still  another 
daughter  had  married  after  the  death  of  her  mother,  had 
issue,  and  then  she  and  her  husband  both  died,  leaving  no 
other  descendant.  The  son,  issue  of  that  marriage,  grand- 
son of  the  said  Lucinda,  was  also  made  a  complainant  in  this 
bill.  These  are  the  parties  complainant.  As  to  the  deceased 
two  daughters,  it  is  averred  they  each  died  owing  no  debts, 
and  that  there  had  been, no  administration  on  either  of  their 
estates.  As  to  Eatman,  the  son-in-law  who  had  died,  leav- 
ing a  son  surviving  him,  it  is  averred  in  the  bill  that  there 
had  been  administration  on  his  estate,  his  debts  all  paid,  and 
the  administration  settled  and  closed.  On  none  of  these 
averments  is  there  issue  or  controversy,  and  they  may  be 
treated  as  admitted  facts.  Barnes  is  the  sole  defendant,  be- 
ing sued  as  the  only  surety  of  said  James  M.  Fason  who  is 
solvent,  or  living.  The  bill  avers  that  Fason,  the  administra- 
tor, and  Murphy,  the  other  surety  with  Barnes  on  the  admin- 
istration bond,  had  each  died,  leaving  no  estate ;  that  there 
had  been  no  administration  on  either  estate,  and  that  they 
had  left  nothing  to  administer.  We  think  these  averments 
must  also  be  treated  as  true. 

It  is  objected  that  the  husbands  of  the  female  complainants 
are  improperly  joined  as  co-complainants,  because  they  have 
no  interest  in  the  subject-matter  of  the  suit.  If  any  thing  is 
recovered  in  this  suit,  either  real  or  personal,  it  will  be  the 
statutory  separate  estate  of  the  femes  covert,  of  which  their 
several  husbands  will  become  the  trustees.  Under  the  rule 
of  practice  in  force  in  1875,  when  this  suit  was  commenced, 
and  under  the  practice  which  then  prevailed,  it  was  the  uni- 
form habit  to  join  the  husbands  of  married  women,  either  as 
complainants  or  defendants  in  chancery,  unless  the  nature  of 
the  proceeding  rendered  it  necessary  to  make  the  husband 
an  adversary  party  to  his  wife,  when  she  was  required  to  sue 
bv  next  friend. — Eev.  Code,  825,  Kule  15 ;  Michan  &  Wife  v. 
Wyatt,  21  Ala.  813;  Gerald  &  Wife  v.  McKenzie,  27  Ala.' 166. 
The  present  suit  is  really  by  the  wives,  to  recover  that  which 

Vol.  lxiv. 
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is  theirs,  if  any  thing  is  due  them  ;  aud,  if  necessary,  we  will 
treat  the  husbands  as  trustees  or  next  friends  of  their 
respective  wives.  The  rule  is  now  different. — Code  of  1876, 
p.  163,  Kule  No.  15. 

Under  the  averments  of  this  bill,  there  was  no  necessity  for 
an  administration  on  the  estates  of  either  of  the  deceased 
daughters,  as  they  owed  no  debts.  Neither  was  there  neces- 
sity for  further  administration  on  the  estate  of  Eatman,  the 
deceased  son-in-law,  as  his  estate  had  been  administered,  his 
debts  paid,  and  the  estate  wound  up.  "Whatever  recovery  may 
be  had  in  this  suit,  on  the  claim  and  right  of  Mrs.  Eatman  or 
her  husband,  will  go  to  their  surviving  child,  who  is  one  of 
the  coqjplainants.  Chipman,  the  surviving  husband  of  the 
other  deceased  daughter,  who  died  without  issue,  and  intes- 
tate, will  share  in  whatever  recovery  her  estate  may  be  enti- 
tled to,  under  the  statutes  regulating  descents  and  distribu- 
tions; and  hence  he  is  a  proper  party. — Code  of  1876,  §2714 
There  is  nothing  to  which  Barnes  can  object,  on  the  score  of 
parties  complainant  in  this  case. — Fretwell  v.  BIcLemore,  52 
Ala.  124.  There  was  no  necessity  to  have  an  administrator 
de  bonis  non  of  the  estate  of  Mrs.  Lucinda  Fason.  Nothing 
remained  of  the  administration  duties,  except  to  make  settle- 
ment and  distribution.  All  debts  had  been  paid,  or  will  be 
presumed  to  have  been  paid,  or  barred,  after  so  great  length 
of  time.  It  is  not  even  pretended  that  Mrs.  Fason's  estate 
owed  any  debts  — Hatchett  v.  Billirigslea,  at  the  present  term. 

It  is  objected  for  Barnes,  that  the  Chancery  Court  had  no 
jurisdiction  to  award  restitution  to  complainants  of  the  lands 
in  controversy,  because,  according  to  the  averments  of  the 
bill,  there  was  a  complete  and  adequate  remedy  at  law.  To 
this  it  is  answered,  first,  that  the  conveyances  in  fee  by  Fa- 
son  and  Eatman,  the  trustee,  had  cast  a  cloud  on  the  title  of 
complainants,  which  it  was  their  privilege  to  have  the  chan- 
cellor remove. 

To  this  it  is  a  sufficient  answer,  that  the  complainants 
Were  not  in  possession  ;  were  at  perfect  liberty  to  bring  their 
action  at  law  to  test  the  title  and  right  of  possession  ;  and 
therefore  a  bill  to  remove  a  mere  cloud  from  the  title  would 
not  lie. — Bea  v.  Longstreet,  54  Ala.  291 ;  Jones  v.  DeGraffen- 
reid,  60  Ala.  145.  It  is  further  replied  to  this  demurrer,  on 
the  ground  of  adequacy  of  the  remedy  at  law,  that  the  agree- 
ment, exhibit  F  to  the  bill,  which  Barnes  procured  three  of 
the  complainants  to  sign  on  the  8th  January,  1872,  interposed 
such  an  obstacle  to  the  maintenance  of  an  action  at  law,  that 
chancery  will  intervene  to  remove  the  obstacle,  and  grant  the 
relief  the  complainants  claim.  The  paper,  exhibit  F,  shows 
in  its  recitals  that  its  purpose  was  to   secure  to   Barnes  a 
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release  from  liability  as  surety  on  the  bond  of  Fason,  as  ad- 
ministrator. Neither  Fason  nor  his  sureties  incurred  any 
liabihty  for  the  land,  or  its  use,  by  the  execution  of  that  bond. 
Fason  held  a  life-estate  in  the  land  as  tenant  by  the  curtesy, 
there  being  issue  of  the  marriage,  born  alive.  The  receipt, 
release,  or  conveyance,  whatever  it  may  be  called,  makes  no 
mention  of  the  land — does  not  attempt  to  describe  it  by  num- 
bers, metes  and  bounds,  or  in  any  other  wa^  ;  and  in  no 
event  can  be  set  up  as  a  conveyance  of  the  title.  It  could 
neither  support  nor  defeat  an  action  of  ejectment ;  and  hence 
is  not  a  legal  title.  For  the  recovery  of  the  land,  the  com- 
plainants had  a  complete  and  adequate  remedy  at  law.  If 
the  said  exhibit  could  be  so  construed  as  to  be  a  sale  or 
transfer  to  Barnes  of  the  right  of  these  three  parties  to  the 
land  in  controversy,  it  is  not  a  deed  of  conveyance.  It  con- 
ferred only  an  equity,  which  could  not,  at  law,  defeat  com- 
plainants' right  of  recovery. — Kelly  v.  Hendricks,  57  Ala.  193  ; 
Collins  V.  Johnson,  57  Ala.  301.  But  it  is  not  contended  for 
Barnes  that  he  acquired  any  right  to  the  lands  by  virtue  of 
the  execution  of  the  paper,  exhibit  F.  We  hold,  then,  that 
there  is  no  equity  in  complainants'  bill,  so  far  as  it  seeks  to 
recover  the  lands  and  the  rents  therefor.  This  disposes  of 
the  demurrer  for  multifariousness ;  for  a  bill  founded  on  an 
equitable  demand,  well  pleaded,  is  not  rendered  multifarious 
by  being  joined  with  a  legal  demand  on  which  the  chancellor 
can  grant  no  relief,  no  matter  how  disconnected  and  disso- 
nant the  two  grounds  of  complaint  may  be. — Morris  v.  Mor- 
ris, 58  Ala.  443;  Carpenter  v.  Hall,  18  Ala.  439.  It  results 
from  what  we  have  said,  that  the  chancellor  erred  in  grant- 
ing to  complainants  any  relief  in  regard  to  the  lands.  That 
should  have  been  disregarded,  and  the  complainants  left  to 
their  action  at  law,  if  so  advised. 

The  remaining  questions  of  merit  arise  out  of  the  claim  of 
compensation  for  board,  nurture  and  education  of  Fason's 
children,  asserted  by  Barnes  in  recoupment  of  Fason's  ad- 
ministration indebtedness,  and  out  of  the  release,  or  transfer, 
exhibit  F  to  the  bill.  These  claims  have  no  bearing  on  the 
rights  of  complainant  Eatman,  child  and  successor  of  Joseph 
Ann  Eatman,  nee  Moore ;  nor  does  the  execution  of  exhibit 
F  affect  the  distributive  claim  of  Chipman,  who  was  not  a 
party  to  the  transaction.  We  will  consider  the  last  named  of 
these  claims  first.  Mr.  Barnes,  being  surety  of  Fason,  and 
the  only  responsible  party  to  the  bond,  is  alone  sought  to  be 
made  liable  for  the  alleged  default  of  his  principal.  The  pur- 
pose of  the  bill  is  to  coerce  a  settlement  of  Fason's  adminis- 
tration. Barnes  may  make  available  all  defenses  which  Fa- 
son could  make,  if  he   were   defendant.     He   stands  in   his 
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shoes,  and  may  assert  all  his  rights.  But  he  can  do  no  more. 
He  is  burdened  with  all  the  duties,  presumptions  and  disa- 
bilities, which  rested  on  Fasou  in  his  fiduciary  capacity.  The 
law  guards  the  interests  of  beneficiaries  against  their  trustees, 
with  watchful  care,  and  scrutinizes  closely  all  transactions  by 
which  the  latter  attempt  to  bargain  with  the  former  for  a  re- 
lease of  liability,  or  a  transfer  of  property  rights  covered  by 
the  trust.  Such  release,  or  transfer,  to  be  upheld,  must  be 
shown  to  be  fair  and  reasonable,  after  the  cestui  que  trust  has 
been  informed  of  his  rights,  and  the  measure  of  them.  Par- 
ties thus  circumstanced  do  not  deal  at  arm's  length.  The 
onus  is  on  the  trustee  to  disprove  all  imputation  of  undue  ad- 
vantage.— Johnson  v.  Johnson,  5  Ala.  90 ;  Juzan  v.  Toulmin, 
9  Ala.  662 ;  Thompson  v.  Lee,  31  Ala.  292 ;  Malone  v.  Kelly ^ 
54  Ala.  532  ;  Perry  on  Trusts,  §  861 ;  Waddell  v.  Lanier, 
62  Ala.  347. 

Applying  these  principles  to  the  case  in  hand,  the  release, 
or  transfer,  exhibit  F  to  the  bill,  signed  by  the  three  com- 
plainants, Sabrina  L.,  Bertha  C,  and  Elenora  Fason,  of  date 
January  8th,  1872,  can  not  stand.  The  testimony  not  only 
fails  to  show  that  these  young  ladies  were  informed  of  the 
nature  and  extent  of  their  claim,  when  they  executed  that 
paper,  but  it  goes  further,  and  proves  to  our  satisfaction  that 
they  signed  it  without  knowing,  and  without  being  able  to 
learn  its  contents.  Mr.  Barnes  can  claim  nothing  under  that 
release,  or  conveyance,  except  to  have  the  one  hundred  dol- 
lars he  paid  allowed  him  as  a  credit  against  the  distributive 
interests  of  these  three  complainants. 

The  relation  of  father  and  child,  during  the  minority  of  the 
latter,  imposes  on  the  former  the  duty  of  nurture,  main- 
tenance and  education,  suitable  to  his  estate  and  condition 
in  life.  If  the  father  neglect  or  fail  to  furnish  these  neces- 
saries to  his  infant  child,  graduated  by  the  rule  above,  a 
stranger  may  supply  them,  and  charge  the  father  in  invitum 
therefor.  It  must,  however,  be  a  clear  and  strong  case  of 
neglect  or  failure  on  the  part  of  the  father,  to  authorize  the 
application  of  this  principle.  Much  must  be  left  to  the  dis- 
cretion of  the  father  in  determining  the  style  in  which  his 
minor  children  shall  move.  On  the  other  hand,  the  father 
is  entitled  to  the  labor,  services  and  obedience  of  his  chil- 
dren, during  their  minority.  These  are  correlative  rights  and 
duties  between  parent  and  child ;  aud  they  exist,  notwith- 
standing the  father  may  be  able  to  support  his  child  in  ease 
and  luxury,  without  the  labor  of  the  latter,  and  notwithstand- 
ing the  child  may  own  an  independent,  ample  estate  in  his 
own  right.  An  exception  to  this  rule  is  allowed,  when  the 
father  is  unable  to  maintain  and  educate  his  child,  having  aa 
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independent  estate,  in  a  style  suitable  to  that  estate.  In 
such  case,  the  Chancery  Court  will  make  an  allowance  out  of 
the  infant's  estate,  for  either  the  whole  or  a  part  of  the  child's 
maintenance  and  proper  expenditures,  as  the  estate  of  the 
child,  and  the  circumstances  of  the  father,  may  render  neces- 
sary for  the  welfare  of  the  child.  Benefit  to  the  infant  is  the 
controlling  consideration  ;  but  the  circumstances  of  the  father 
may  be  inquired  of,  to  enable  the  court  to  determine  whether 
or  not  he  is  able  to  properly  maintain  such  child. — Alston  v. 
Alston,  34  Ala.  15.  We  have  examined  the  evidence  in  this 
case,  and  it  is  our  opinion  that  Fason,  the  father,  was  able  to 
support  and  maintain  his  children  in  the  style  in  which  they 
moved,  until  his  slaves  were  emancipated  at  the  termination 
of  the  war  in  1865.  After  that  time,  and  until  his  death,  we 
are  convinced  that  the  daughters,  by  their  labor,  contributed 
their  full  share  to  the  support  of  the  family,  and  that  nothing 
should  be  charged  to  them  during  those  years  for  main- 
tenance. Our  attention  has  been  called  to  the  case  of  Beasly 
<&  Wife  V.  Watson,  41  Ala.  234.  We  are  satisfied  that  case 
carries  principle  to  the  extremest  verge,  and  we  are  un- 
willing to  extend  it. 

There  must  be  a  reversal  in  each  of  the  appeals  presented 
by  this  record.  On  the  appeal  by  Barnes,  there  will  be  no 
remandment.  The  adult  complainants  will  pay  the  costs  of 
that  appeal,  in  this  court,  and  in  the  court  below,  including 
half  the  costs  of  the  transcript.  On  the  appeal  by  Baines 
and  others,  this  court,  proceeding  to  render  the  decree  the 
chancellor  should  have  rendered,  doth  order  and  decree,  that 
the  complainants  are  entitled  to  recover  of  defendant  the  sum 
collected  by  Fason,  as  administrator  of  Lucinda,  after  her 
death,  with  lawful  interest  thereon,  commencing  six  months 
after  it  was  collected,  but  not  to  exceed  twenty-five  hundred 
dollars,  the  penalty  of  the  administration  bond.  He  will  be 
allowed  a  credit  on  the  accrued  interest  on  this  sum  of  the 
one  hundred  dollars,  paid  to  the  three  female  distributees,  to 
be  deducted  ratably  from  their  several  distributive  shares. 
Complainant  Chipman  is  entitled  to  only  one  half  of  the  fifth 
part  of  the  fund  which  would  have  fallen  to  his  intestate,  de- 
ceased wife.  The  other  half  of  that  share  to  be  divided 
equally  between  complainants  Sabrina,  Bertha  and  Eleanora, 
and  the  infant  Eatman.  The  register  will  take  the  account 
on  these  principles,  and  report  the  same  to  the  Chancery 
Court.  All  other  questions  in  the  court  below  are  left  open 
for  the  chancellor.  The  appellee  John  D.  Barnes  will  pay 
the  costs  of  appeal  by  Baines  and  others  in  this  court  and 
in  the  court  below,  including  half  the  cost  of  the  transcript. 
Vol.  uov. 
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Lockard  v,  Nash,  adm'r,  &c. 

BiU  in  Equity  by    Creditors  of  Deceased  Insolvent  Debtor,  to 
set  aside   Voluntary  Conveyances. 

1.  Voluntary  conveyance;  who  may  impeach. — Existing  creditors  only  can 
impeach,  as  constructively  fraudulent,  a  voluntary  conveyance  of  property  by 
their  debtor;  but,  at  their  instance,  the  property  will  be  subjected  to  their 
debts,  without  any  inquiry  into  the  pecuniary  circumstances  of  their  debtor 
when  he  made  the  gift. 

2.  Statute  of  limitations,  as  bar  in  favor  of  vduniary  gfrantee.— A  voluntary 
grantee  of  property  is  held  a  trustee,  by  operation  of  law,  tor  the  benefit  of 
the  existing  creditors  of  the  grantor;  and  when  the  gift  is  of  personal  prop- 
erty, and  is  attended  by  no  circumstances  of  concealment,  if  the  creditors  al- 
low six  years  to  elapse  without  suit  to  enforce  their  rights,  the  grantee  may 
invoke  the  statute  of  limitations  as  a  defense. 

Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  original  bill  in  this  case  was  filed  on  the  17th  May, 
1875;  by  P.  G.  Nash,  as  the  administrator  of  T.  J.  McCorkle, 
deceased,  Martha  E.  Brown,  as  the  administratrix  of  John 
G.  Brown,  deceased,  and  the  Raymond  Manufacturing  Com- 
pany, a  corporation  chartered  under  the  laws  of  New  York, 
all  claiming  to  be  creditors  of  William  Lockard,  deceased ; 
against  Pembroke  S.  Lockard  and  others,  children  of  said 
William  Lockard.  Its  object  and  purpose  was  to  set  aside, 
as  constructively  fraudulent,  several  voluntary  conveyances 
of  property  by  said  William  Lockard  in  his  life-time  to  the 
several  defendants,  and  to  subject  the  property,  or  the  pro- 
ceeds of  its  sale,  to  the  satisfaction  of  the  complainants' 
debts.  Wilham  Lockard  died,  intestate,  in  May,  1872  ;  and 
his  estate  was  declared  insolvent,  on  the  report  and  petition 
of  his  administrator,  on  the  11th  March,  1874.  The  debt  in 
favor  of  Nash,  as  administrator,  was  contracted  in  December, 
1860,  and  was  reduced  to  judgment  against  Lockard's  admin- 
istrator on  the  13th  April,  1875.  The  debt  in  favor  of  the 
Raymond  Manufacturing  Company  was  contracted  on  the  1st 
November,  1869,  and  was  reduced  to  judgment  against  Lock- 
ard's administrator  on  the  23d  April,  1874.  The  debts  in  fa- 
vor of  John  G.  Brown  were  contracted  in  February  and  June, 
1871,  and  were  regularly  filed  as  claims  against  Lockard's 
estate,  but  were  never  reduced  to  judgment.  The  convey- 
ances sought  to  be  set  aside,  as  constructively  fraudulent, 
were — 1st,  a  gift  of  seventy-five  bales  of  cotton  to  said  Pem- 
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broke  S.  Lockard,  "  in  the  fall  of  1865,"  which  was  alleged 
to  have  been  worth  $15,00;),  and  to  have  been  sold  by  said 
P.  S.  Lockard  for  that  sum ;  2d,  five  several  conveyances  of 
land,  all  dated  the  24th  July,  1871,  by  which  said  William 
Lockard,  on  the  recited  consideration  of  natural  love  and 
affection,  conveyed  a  tract  of  land  to  each  one  of  his  other 
children.  The  bill  prayed  that  P.  S.  Lockard  might  be  held 
to  account  for  the  proceeds  of  the  sale  of  the  cotton  received 
by  him,  and  that  the  property  received  by  the  other  defend- 
ants might  be  subjected  to  the  complainants'  debts. 

A  separate  answer  was  filed  by  said  P.  S.  Lockard,  in 
which,  with  other  defenses,  he  pleaded  the  statute  of  limita- 
tions, and  demurred  to  the  bill  for  want  of  equity,  because  it 
alleged  no  actual  fraud  in  the  gift  of  the  cotton,  and  showed 
no  ground  of  relief  as  against  him.  A  joint  answer  was  filed 
by  the  children,  in  which  they  set  up  various  defenses,  but 
which  requires  no  special  notice,  as  the  case  is  here  pre- 
sented. The  chancellor  overruled  the  demurrer  and  the  plea, 
and,  on  final  hearing  on  pleadings  and  proof,  held  the  com- 
plainants entitled  to  relief  against  all  the  defendants;  and  he 
ordered  a  reference  to  the  register,  to  state  an  account  of  the 
complainants'  several  debts,  and  the  portion  thereof  to  be 
adjudged  against  each  of  the  defendants  respectively.  .  The 
register  reported  the  aggregate  amount  of  the  complainants* 
debts  to  be  $2,138.08,  which  being  apportioned  equally  among 
the  six  defendants,  the  share  to  be  paid  by  each  was  $356.34. 
All  the  defendants  but  P.  S.  Lockard  paid  the  amounts  ad- 
judged against  them,  and  execution  was  ordered  to  issue 
against  him.  P.  S.  Lockard  alone  appeals,  and  here  assigns 
as  error  the  overruling  of  his  demurrer  and  plea,  and  the 
final  decree  against  him. 

Cooke  &  Little,  for  appellant. 

Snedecob  &  CocKRELL,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J. — The  correctness  of  the  decree,  so  far 
as  it  affects  the  appellant  personally,  is  the  only  question  now 
presented ;  the  other  parties  bound  and  charged  by  it  not 
having  joined  in  the  appeal,  or  in  the  assignment  of  errors. 
Conceding  that  the  gift  of  the  cotton  to  appellant,  by  his 
father,  in  1865,  could  not  have  been  supported  as  against  the 
creditors  of  the  donor,  and  that  the  appellant  could  have 
been  compelled  to  account  to  them  for  its  value,  or  for  the 
money  into  which  he  converted  it  by  sale,  actual  fraud,  and 
no  intent  to  hinder  or  delay  subsequent  creditors,  being 
either  averred  or  proved,  no  other  than  creditors  existing 
Vol.  lxiv. 
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when  the  gift  was  made  could  impeach  it. — Huggins  v.  Per- 
rine,  30  Ala.  396;  Stiles  &  Go.  v.  Lightfoot,  26  Ala.  442  ,  3Iil- 
ler  V.  Thompson,  3  Port.  196.  The  only  debt  due  either  of 
the  complainants,  existing  in  1865,  when  the  gift  was  made, 
is  that  of  Nash,  as  administrator  of  McOorkle,  contracted  in 
December,  1860,  on  which  judgment  was  obtained,  or  is 
claimed  to  have  been  obtained,  on  the  13th  April,  1875.  The 
other  debts  were  contracted  in  1869,  and  1871.  The  error 
of  the  decree,  so  far  as  the  appellant  is  charged  with  the 
payment  of  any  part  of  the  debts  contracted  by  the  donor 
subsequent  to  the  gift,  is  apparent. 

We  repeat,  the  pleadings  do  not  impute  to  either  donor  or 
donee  actual  fraud — no  intent  to  hinder  or  delay  present  or 
future  creditors.  From  motives  of  affection  and  generosity, 
a  father  of  ample  ability,  so  far  as  is  shown  by  either  plead- 
ings or  proofs,  to  pay  all  his  existing  debts,  not  contempla- 
ting the  creation  of  future  debts,  openly  makes  a  gift  to  his 
son,  of  personal  property,  which  the  son,  in  the  usual  course 
of  business,  converts  into  money,  at  its  value  in  the  markets. 
An  existing  creditor  can  compel  the  application  of  the  money 
received  to  the  satisfaction  of  the  donor's  debt.  The  right 
of  the  creditor  does  not  spring  out  of  any  contract  between 
him  and  the  donee.  It  arises  by  operation  of  law,  upon  the 
broad  principle  that  justice  must  precede  generosity,  and  that 
the  claims  of  creditors,  who  have  parted  with  a  valuable  con- 
sideration, must  be  satisfied  before  the  claims  of  others,  rest- 
ing merely  on  affection  or  generosity,  can  be  recognized.  The 
money  derived  from  the  sale  of  the  cotton,  was  money  held 
by  the  donee  in  trust  for  existing  creditors.  The  liability  of 
applying  it  to  their  satisfaction  arose,  and  was  complete,  on 
the  day  it  was  received.  The  trust  was  implied,  or  construc- 
tive :  it  was  created  by  the  law  ;  it  was  imposed  on  the  donee 
in  invitum.  The  statute  of  limitations  operates  to  bar  the 
enforcement  of  such  trusts ;  and  when  there  has  been  no 
concealment — when  the  gift  is  of  personal  property,  and  the 
transaction  is  open,  attended  with  all  the  publicity  usually 
attending  similar  transactions ;  if  creditors  permit  six  years 
to  elapse,  without  suit  to  enforce  their  rights,  the  donee  may 
invoke  the  statute  for  his  protection. — Snodgrass  v.  Br.  Bank 
at  Decatur,  25  Ala.  161 ;  Martin  v.  Br.  Bank  at  Decatur,  31 
Ala.  115. 

The  orders  and  decrees  of  the  chancellor,  so  far  as  they 
charge  appellant  with  the  payment  of  any  part  of  the  debts 
claimed  by  the  complainants,  must  be  annulled  and  reversed, 
and  a  decree  here  rendered,  dismissing,  as  to  him,  the  origi- 
nal bill. 
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Hendricks  v.  Kelly. 

BiU  in  Equity  for  Injunction  of  Judgment,  Quieting  Title,  and 
Cancellation  of  Deed. 

1.  CompeUncy  of  parly  and  wUness  to  testify  as  to  dedaraiions  of  deceased  per- 
son.— In  a  chancery  suit  between  two  purchasers  of  land,  one  claiming  under 
a  purchase  from  the  trustee  in  a  deed  of  trust,  and  the  other  under  a  prior 
purchase  from  the  grantor  in  the  deed ;  the  trustee  and  the  sole  beneficiary 
under  the  deed  both  being  dead,  their  declarations  to  the  purchaser  from  the 
grantor,  on  the  faith  of  which  he  claims  to  have  made  his  purchase,  are  com- 
petent evidence  for  him,  and  may  be  proved  by  himself  and  the  grantor  :  such 
evidence  is  not  within  the  statutory  exception  (Code,  §  3058),  as  to  statements 
by,  and  transactions  with  a  deceased  person,  whose  estate  is  interested  in  the 
result  of  the  suit,  etc . 

2.  Estopptl  by  declarations. — Where  a  person,  desiring  to  purchase  land, 
and  being  informed  that  there  is  an  unsatisfied  deed  of  trust  on  it  executed 
by  the  owner,  asks  information  from  the  trustee  and  sole  beneficiary  of  the 
deed,  and  is  assured  by  them  that  the  grantor  has  the  right  to  sell  and  make 
title,  and  that  the  unpaid  balance  of  the  secured  debt  can  be  realized  from  the 
other  property  conveyed  by  the  deed  ;  such  declarations,  though  made  inno- 
cently and  inadvertently,  operate  as  an  estoppel  against  the  parties  making 
them,  or  any  one  claiming  subsequently  under  them  with  notice,  in  favor  of 
the  person  to  whom  they  were  made,  if  on  the  faith  of  them  he  concluded  the 
contract  of  purchase  from  the  grantor. 

3.  When  purchaser  is  chargable  with  notice. — A  purchaser  of  land,  which 
is  at  the  time  in  the  possession  of  a  third  person,  is  put  on  inquiry  as  to  the 
nature  of  that  possession,  and  the  character  of  the  title  or  interest  claimed, 
and  is  chargeable  with  constructive  notice  of  the  tacts  which  inquiry  would 
have  developed  ;  and  a  purchaser  at  a  public  sale,  at  which  notice  is  given  of 
an  adverse  claim,  is  chargeable  with  actual  notice  of  such  asserted  claim. 

4.  Estoppel  en  pais;  effect  at  law  and  in  equity. — At  law,  an  estoppel  en  pais 
has  no  effect  on  the  title  to  land  ;  but  a  court  of  equity  accords  full  effect  and 
operation  to  it. 

Appeal  from  the  Chancery  Court  of  Sumter* 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  23d  June,  1877,  by 
Thomas  Kelly,  against  Virginia  A.  Hendricks  ;  and  sought  to 
enjoin  a  judgment  at  law  in  a  statutory  action  of  ejectment, 
which  the  defendant  had  recovered  against  said  Kelly,  to 
cancel  the  defendant's  dee  1  for  the  land,  on  which  her  judg- 
ment was  recovered,  and  to  quiet  the  complainant's  title  and 
possession  of  the  land.  The  land  had  belonged  to  one  James 
A.  Woodward,  who  sold  and  conveyed  it  to  Kelly,  the  com- 
plainant in  this  suit,  by  deed  dated  the  8th  April,  1865,  which 
recited  the  payment  of  $5,000  as  its  consideration  ;  and  the 
complainant  entered  into  possession  under  this  deed,  and 
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continued  in  the  uninterrupted  possession  up  to  the  filing  of 
the  bill  in  this  case.  The  defendant  claimed  under  a  pur- 
chase at  a  pubHc  sale  made  on  the  13th  February,  1869,  by 
Turner  Reavis  (since  deceased)  and  W.  V.  Hare,  as  trustees 
in  a  deed  of  trust  executed  by  said  Woodward  on  the  21st 
May,  1860,  by  which  said  land,  with  other  property,  was  con- 
veyed to  said  trustees,  with  power  of  sale,  to  secure  the  pay- 
ment of  several  promissory  notes  due  to  one  Eli  O'Neal,  since 
deceased ;  and  the  trustees'  deed  to  her,  as  the  purchaser  at 
the  sale,  which  was  dated  the  8th  March,  1869,  and  recited 
the  payment  of  $215.  On  the  title  conveyed  by  this  deed, 
the  defendant  brought  an  action  at  law  to  recover  the  posses- 
sion of  the  land,  and  obtained  a  judgment ;  and  that  judg- 
ment was  affirmed  by  this  court,  at  its  December  term,  1876, 
on  appeal  by  said  Kelly,  as  shown  by  the  report  of  the  case. 
Kelly  V.  Hendricks,  57  Ala.  193.  After  the  decision  of  that 
case,  the  bill  in  this  case  was  filed  by  Kelly,  setting  up 
the  equitable  title  which  was  held  no  defense  to  the  action 
at  law. 

The  bill  alleged  that,  of  the  three  notes  secured  by  the 
deed  of  trust,  which  were  due  on  the  1st  January,  1861, 1862, 
and  1863,  respectively,  the  first  was  paid  at  maturity,  and 
was  surrendered  and  destroyed  ;  that  the  other  two  were  also 
paid  and  satisfied,  but  were  never  surrendered  to  said  Wood- 
ward, because,  at  the  time  of  the  sudden  death  of  said  O'Neal, 
who  was  murdered  some  time  during  the  year  1865,  a  settle- 
ment had  not  been  made  between  him  and  Woodward ;  that 
O'Neal's  personal  representative,  finding  these  notes  among 
his  papers,  instructed  the  trustees  to  foreclose  the  deed  of 
trust ;  and  that  the  trustees  were  compelled  to  do  so,  because, 
on  account  of  O'Neal's  death,  they  could  not  adduce  legal 
evidence  of  the  payment  of  the  notes.  It  was  alleged,  also, 
that  prior  to  complainant's  purchase  of  the  land  in  April, 
1865,  being  informed  that  the  deed  of  trust  was  not  satisfied 
on  the  records,  he  refused  to  buy  the  land  from  Woodward, 
unless  O'Neal  would  sanction  the  sale ;  that  he  applied  to 
said  O'Neal  for  information,  and  was  assured  by  him  that  he 
had  no  claim  on  the  land,  that  the  deed  of  trust  was  satisfied 
so  far  as  it  was  concerned,  as  the  other  property  conveyed 
would  pay  any  balance  due,  and  that  Woodward  had  a  perfect 
right  to  sell  and  convey  the  property ;  that  Reavis  also,  one 
of  the  trustees,  whom  he  consulted  as  to  Woodward's  right 
and  title,  assured  him  that  Woodward's  deed,  with  O'Neal's 
sanction,  would  be  a  valid  and  perfect  title,  and  wrote  the 
deed  for  him  ;  that  he  made  the  purchase  on  the  faith  of  these 
representations,  and  paid  the  purchase-money  as  recited; 
that  he  gave  public  notice,  at  the  subsequent  sale   by  the 
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trustees,  of  his  adverse  claim  and  possession,  and  that  the 
defendant  became  the  purchaser  at  that  sale  with  full  knowl- 
edge of  his  claim  and  adverse  possession.  He  therefore 
prayed  that  the  judgment  might  be  perpetually  enjoined, 
that  he  might  be  quieted  in  his  title  and  possession,  and  for 
general  relief. 

The  defendant  answered  the  bill,  and  denied  all  the  allega- 
tions on  which  its  equity  depended,  but  admitted  the  execu- 
tion of  the  several  conveyances  as  charged,  and  the  recovery 
of  the  judgment  at  law.  To  prove  the  declarations  and  rep- 
resentations of  O'Neal  and  Reavis,  as  to  Woodward's  right 
to  sell  and  convey,  the  complainant  took  his  own  deposition 
and  that  of  said  Woodward.  The  defendant  filed  objections 
to  the  interrogatories  calling  for  these  statements,  and  to  the 
competency  of  the  plaintiff  and  Woodward  as  witnesses. 
The  objections  to  Woodward's  competency  were,  "  because 
he  is  a  party  interested  in  the  subject-matter  of  this  contro- 
versy, being  the  transferror  of  the  premises  sued  for,  and  the 
testimony  he  proposes  to  give  consists  of  transactions  with 
O'Neal,  the  mortgagee  through  whom  plaintiff  claims  title,  or 
statements  made  by  him  ;"  and  "  because  he  is  interested  in 
the  result  of  this  suit."  The  objections  to  the  plaintiff's  own 
testimony  were,  "  because  he  is  incompetent  to  prove  said 
matters,  as  they  severally  relate  to  alleged  transactions  with, 
or  statements  by  said  O'Neal,  deceased,  through  whom,  in 
privity  of  estate,  this  respondent  claims  the  land  in  contro- 
versy ;"  and  "  because  said  witness  is  incompetent  to  prove 
transactions  with,  or  statements  by  Turner  Reavis,  deceased, 
who  was  the  trustee  in  the  deed  of  trust  under  which  this 
respondent  claims  the  property."  It  was  further  objected  to 
the  testimony  of  these  witnesses,  as  to  the  declarations  of 
O'Neal  and  Reavis,  that  it  was  not  competent  to  establish  a 
conveyance  of  land,  or  title  thereto,  by  estoppel  en  pais,  or  by 
parol  declarations.  The  chancellor  held  the  witnesses  com- 
petent, and  overruled  all  the  objections  to  their  testimony  ; 
and  on  final  hearing,  on  pleadings  and  proof,  rendered  a 
decree  for  the  complainant,  perpetually  enjoining  the  judg- 
ment at  law,  ordering  the  cancellation  of  the  conveyance  by 
the  trustees  to  the  defendant,  and  vesting  the  title  to  the  land 
in  the  complainant. 

The  final  decree,  and  the  overruling  of  the  defendant's 
objections  to  evidence,  are  now  assigned  as  error. 


Skedecor  &  CocKRELL,  for  appellant. 

BRICK 

le  appelh 
Vol.  IjXiv. 


BBICKELL,  C.  J.— 1.  The  objection  to  the  competency  of 
the  appellee,  and  of  his  vendor,  Woodward,  as  witnesses  to 

VoT.       T.VIV 


1879.1  OF  ALABAMA.  391 

[Hendricks  v.  Kelly.] 

prove  the  declarations  and  statements  of  O'Neal,  and  of 
Reavis,  who  were  dead,  was  properly  overruled.  The  Code 
of  1876  (§  3058)  renders  all  persons,  without  regard  to  inter- 
est, or  their  relation  to  the  record,  competent  witnesses  in 
civil  causes.  There  is  an  exclusion  of  particular  evidence, 
when  proceeding  from  a  party,  or  his  beneficiary ;  that  is, 
evidence  of  statements  by,  or  transactions  with  a  deceased 
person,  whose  estate  is  interested  in  the  result  of  the  suit;  or  of 
such  transactions  or  statements,  when  the  deceased  person 
who  made  them  was  at  the  time  acting  in  a  fiduciary  or  rep- 
resentative relation  to  the  party  against  whom  the  evidence 
is  sought  to  be  introduced.  At  common  law,  the  presump- 
tion was  in  favor  of  the  competency  of  the  witnesses — of  their 
freedom  from  a  disqualifying  interest ;  and  the  party  aver- 
ring incompetency,  was  bound  to  show  it.  The  presumption 
must  now  prevail,  when  the  policy  of  the  law  is  to  remove  all 
artificial  restraints  upon  the  competency  of  witnesses,  and  to 
open  wide  the  door  for  the  introduction  of  relevant  and  legal 
evidence  from  any  and  all  sources.  It  is  certain  that,  when 
Reavis  and  O'Neal  made  the  statements  and  representations 
now  attributed  to  them,  no  relation  whatever  of  any  kind 
existed  between  them  and  the  appellant :  they  were  strangers 
to  each  other,  and  the  appellant  was  without  interest  of  any 
kind  in  the  premises,  the  subject  to  which  the  statements 
and  representations  referred.  If  any  interest  in  the  result  of 
the  suit  remains  to  them — if  the  estate  of  either  can  be 
enlarged  or  diminished  by  the  decree  which  may  be  rendered — 
it  is  not  shown,  and  can  not  be  presumed  from  any  fact  found 
in  the  record. 

2.  Representations,  or  admissions,  which  have  been  acted  on 
by  others,  especially  when  made  in  answer  to  inquiries  for 
information  on  which  to  base  action,  and  when  the  purpose 
of  the  inquiry  is  made  known,  become  conclusive,  and  oper- 
ate as  an  estoppel  on  the  party  making  them,  in  all  cases 
between  him  and  the  person  whose  conduct  he  has  influenced, 
if  loss  must  ensue  from  a  denial  of  their  truth. — 1  Brick.  Dig. 
296,  §§  10,  et  seq.  The  representations  or  admissions  may 
have  been  made  innocently,  and  inadvertently;  but  they  will 
become  conclusive,  if  the  party  to  whom  they  are  made  is 
induced  to  act  upon  them,  and  must  sustain  injury  because 
of  such  action,  unless  they  are  allowed  all  the  operation  they 
could  have  if  true  in  point  of  fact,  and  made  deliberately. 
The  representations  of  Reavis,  the  trustee,  and  of  O'Neal,  the 
creditor  and  sole  beneficiary  in  the  deed  of  trust,  that  Wood- 
ward had  the  right  to  sell,  and  could  make  title  to  the  prem- 
ises, and  that  the  balance  of  the  debt  secured  by  the  deed 
could  be  realized  from  other  property,  were  made  to  the  . 
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appellee  while  negotiating  his  purchase,  and  induced  him  to 
conclude  the  purchase,  parting  with  property  of  value,  though 
it  may  not  have  been  the  full  equivalent  of  the  value  of  the 
premises,  and  to  accept  the  conveyance  from  Woodward.  It 
would  operate  as  a  fraud  upon  the  appellee,  if  they,  or  who- 
ever claims  under  them  with  notice,  were  now  permitted  to 
assert  their  untruth. 

3-4.  The  possession  of  the  appellee,  at  the  time  of  her  pur- 
chase, ought  to  have  put  the  appellant  on  the  inquiry,  as  to 
the  nature  of  his  possession,  and  the  character  of  the  title 
claimed  by  him.  If  she  made  no  inquiry,  she  was  grossly 
negligent,  and  is  charged  with  constructive  notice  of  his  par- 
amount equity.  The  evidence  is,  also,  sufficient  to  trace  to 
her  actual  notice ;  for,  at  the  public  sale,  at  which  she  became 
a  purchaser,  notice  of  it  was  given,  and  the  sale  forbidden. 
Claiming,  with  notice,  under  parties  who  are  estopped,  the 
estoppel  not  being  fraudulent,  binds  and  concludes  her. 
Eesting  in  parol,  at  law  the  estoppel  was  not  available  to  the 
appellee ;  but  in  a  court  of  equity  it  has  full  operation. 
McPherson  v.  Waters,  16  Ala.  714;  Gimon  v.  Davis,  36  AJa.  589 ; 
Kelly  V.  Hendricks,  57  Ala.  193. 

The  decree  is  affirmed. 


Sims  V.  Gaines. 

Bill  in  Equity  by  Judgment  Creditor,  to  set  aside  Fraudulent 
Conveyance  by  Insolvent  Debtor. 

1.  Contracts  fraudulent  as  against  creditors.— So  far  as  the  validity  of  any 
particular  contract  or  transaction  with  a  debtor  is  concerned,  there  is  no 
practical  difference  between  fraud  in  fact  and  fraud  in  law :  whenever  the 
effect  of  the  transaction  is  to  hinder,  delay,  or  defraud  his  creditors,  the  law 
infers  the  intent,  though  there  may  be  no  evidence  of  a  corrupt  motive,  and 
declares  the  transaction  fraudulent. 

2.  Validity  of  absolute  conveyance,  intended  as  mortgage.  —A  conveyance  of 
lands,  absolute  on  its  face,  but  intended  only  as  a  mortgage,  or  security  for  a 
debt,  is  fraudulent  and  void  as  against  existing  creditors,  although  there  may 
have  been  no  actual  intent  to  defraud. 

3.  Absolute  transfer,  and  contemporaneous  agreement  to  reconvey,  construed 
together  as  mortgage.  — Where  a  purchaser  of  lands  at  a  sale  made  by  a  register 
in  chancery,  having  given  his  note,  with  surety,  for  the  purchase-money,  and 
received  from  the  register  a  certificate  of  purchase,  afterwards  transfers  the 
certificate  to  his  surety,  on  the  recited  consideration  of  his  payment  of  the 
debt;  and  the  surety,  at  the  same  time,  by  a  separate  writing,  agrees  and  binds 
himself  to  convey  the  lands  to  the  principal,  his  heirs  or  assigns,  whenever 
the  money  so  paid  by  him,  with  interest,  is  refunded;  the  two  instruments  are 
to  be  construed  together  as  one,  and,  being  so  construed,  they  constitute  a 
mortgage. 

Vol.  liXiT. 
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4.  Conveyance  with  secret  rtservation,  for  benefit  of  grantor. — Any  secret  reser- 
vation of  a  valuable  right  to  the  grantor,  a  debtor  in  embarrassed  circumstan- 
ces, renders  an  absolute  conveyance  void  as  to  existing  creditors  ;  and  the 
court  will  not  enter  into  any  nice  calculation  of  the  absolute  value  of  the  right 
so  reserved,  the  retention  of  possession  during  the  current  year,  and  an  equity 
of  redemption  in  lands  mortgaged  to  their  full  value,  are  each  a  valuable 
right. 

5.  Liability  of  property  to  debts.— Aside  from  constitutional  and  statutory 
exemptions,  a  debtor  can  not  own  any  property,  or  interest  in  property,  which 
can  not  be  reached  and  subjected  to  the  payment  of  his  debts,  either  at  law  or 
in  equity;  and  a  fraudulent  conveyance  of  any  property,  or  interest,  or  right 
of  property,  which  might  be  subjected  to  the  payment  of  his  debts,  may  be 
avoided  by  his  creditors. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillaed. 

The  bill  in  this  case  was  filed  on  the  21st  September,  1877, 
by  Thomas  W.  Sims,  as  a  judgment  creditor  of  Fountaine 
Gaines,  against  the  said  Gaines,  and  against  the  personal 
representative,  heirs,  and  distributees  of  the  estate  of  David 
Bragg,  deceased  ;  and  sought  to  subject  to  the  satisfaction  of 
the  complainant's  judgment  certain  lauds,  of  which  said  Bragg 
died  seized  and  possessed,  and  which  his  personal  represent- 
ative was  proceeding  to  sell  under  an  order  of  the  Probate 
Court ;  and  to  vacate  and  set  aside,  on  the  ground  of  fraud,  cer- 
tain transactions  between  said  Gaines  and  Bragg,  by  means  of 
which  the  latter  obtained  and  held  the  land.  The  complain- 
ant's judgment  was  rendered  on  the  2d  April,  1874,  in  favor 
of  the  late  firm  of  Sims,  Harrison  &  Co.,  of  which  he  was  a 
partner,  and  was  founded  on  the  promissory  note  of  said 
Gaines,  dated  the  20th  June,  1873,  and  payable  two  months 
after  date ;  and  it  was  admitted  that  the  complainant  was 
the  sole  owner  of  the  judgment.  An  execution  was  issued  on 
the  judgment  on  the  27th  April,  1874,  and  was  returned  by 
the  sheriflF,  on  the  1st  October  following,  "  No  property  found." 
The  land  sought  to  be  reached  by  the  bill,  and  subjected  to 
the  satisfaction  of  this  judgment,  had  belonged  to  one  S.  S. 
Sorsby,  and  was  sold,  after  his  death,  by  the  register  of  said 
Chancery  Court,  on  the  9th  January,  1871;  said  Fountaine 
Gaines  becoming  the  purchaser  at  the  sale,  receiving  the  reg- 
ister's certificate  of  purchase,  and  executing  his  note  for  the 
purchase-money,  $3,471.53,  with  said  David  Bragg  and  B. 
Gully  as  his  sureties.  The  sale  was  reported  to  the  court, 
and  was  confirmed  on  the  8th  June,  1871 ;  and  the  note  not 
being  paid  at  maturity,  an  action  was  brought  on  it,  in  the 
name  of  the  register,  and  a  judgment  recovered  for  $3,818.68 
on  the  3d  April,  1873.  An  execution  was  regularly  issued  on 
this  judgment,  on  which  were  indorsed  the  following  pay- 
ments, as  shown  by  the  sheriff 's  return  :  $1,500,  paid  by 
Bragg,  December  24th,  1873  ;  $1,229.29,  paid  by  Gaines,  Jan. 
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uary  31st,  1874 ;  $59.28.  paid  by  Gaines,  February  5th,  1874; 
and  the  residue,  $997.75  net,  paid  by  Bragg,  March  14th, 
1874.  »  f  .        -Bft, 

On  the  30th  March,  1874,  Gaines  transferred  to  Bragg  the 
register's  certificate  of  purchase,  by  written  assignment  as 
follows :  "  For  value  received,  and<j  in  consideration  of  the 
payment  of  the  note,  and  interest  and  costs  (viz.,  $3,978), 
which  is  paid  for  said  land  by  David  Bragg,  as  my  security,  I 
assign  this  certificate  to  said  Bragg,  and  request  the  court  to 
order  the  register  to  make  a  deed  to  him  for  said  Grove  tract 
of  land ;"  which  was  signed  by  said  Gaines,  and  attested  by 
a  witness.  At  the  same  time,  Bragg  executed  and  delivered 
to  Gaines  another  writing,  in  these  words  :  "  This  is  to  certify, 
that  F.  Gaines  paid  to  W.  P.  Webb,  attorney  for  plaintiff  in 
the  case  of  W.  F.  Pierce,  register,  against  said  Gaines  and 
myself,  as  his  security  on  his  note  and  judgment  in  the  Cir- 
cuit Court  of  Greene  county,  the  sum  of  $1,288.57,  which  was 
credited  on  said  judgment  and  execution  as  of  the  12th  March, 
1874 ;  and  in  consideration  of  the  balance  due  on  said  judg- 
ment and  execution,  with  interest  to  June  8th,  1874,  viz., 
$2,797.60,  paid  by  me  as  his  security,  the  said  Gaines  has 
assigned  to  me  the  certificate  of  the  register  for  the  purchase 
of  said  land,  called  the  '  Grove  tract,'  about  485.09  acres,  and 
requested  the  court  to  order  the  title  to  be  made  direct  to  me 
for  said  tract ;  and  when  said  Gaines  pays  and  refunds  to  me 
the  said  sum  of  $2,797.60,  with  interest  thereon,  I  will  con- 
vey the  title  of  said  lands  to  said  Gaines,  his  heirs,  or  assigns. 
This  is  given  as  a  showing  to  said  Gaines  for  the  money 
($l,28'.).57)  paid  by  him  on  said  note  and  judgment,  for  said 
lands.  Given  under  my  hand  and  seal,"  &c.  (Signed  by  said 
Bragg,  and  attested  by  W.  P.  Webb.)  On  the  5th  June,  1874, 
having  obtained  this  assignment  ot  the  certificate,  Bragg  filed 
his  petition  in  the  Chancery  Court,  alleging  the  assignment 
"  for  and  in  consideration  of  the  said  sum  of  $3,978  paid  by 
him  as  surety  on  said  land  note,"  and  asking  that  a  deed  for 
the  land  be  made  to  him  by  the  register ;  and  the  petition 
being  uncontested,  the  chancellor  made  an  order  as  prayed, 
and  a  deed  was  accordingly  executed  to  Bragg  by  the 
Register. 

The  bill  alleged  that  the  certificate  of  purchase  was  fraud- 
ulently transferred  by  Gaines  to  Bragg,  while  the  suit  of 
Sims,  Harrison  &  Co.  was  pending  against  him,  and  only  a 
few  days  before  the  rendition  of  the  judgment ;  that,  at  the 
time  the  assignment  was  made,  there  was  an  agreement  and 
understanding,  between  Gaines  and  Bragg,  that  the  former 
should  retain  the  possession  of  the  land,  and  that  Bragg 
should  convey  the  title  to  him  on  being  refunded  the  money 
Vol.  Lxrv. 
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paid  by  him  as  surety,  which  was  mucli  less  than  the  amount 
specified  in  the  assignment.  The  assignment,  aud  the  pro- 
ceedings in  court  had  on  it,  were  made  exhibits  to  the  bill, 
and  were  alleged  to  be  fraudulent  as  against  the  complainant's 
rights ;  and  the  prayer  was,  that  they  be  vacated  and  de- 
clared void,  and  that  the  lands  be  subjected  to  the  satisfac- 
tion of  the  complainant's  judgment. 

Bragg  having  died,  intestate,  in  October,  1874,  his  admin- 
istrator and  heirs-at-law  were  made  defendants  to  the  bill ; 
and  a  joint  answer  was  filed  by  the  administrator  and  the 
adult  heirs.  They  admitted  the  assignment  of  the  certificate 
of  purchase,  but  denied  that  it  was  done  with  any  fraudulent 
intent,  or  could  operate  any  fraud  on  the  complainant,  or  any 
other  creditor,  because  Gaines  had  only  an  imperfect  equity 
in  the  lands,  which  was  not  subject  to  execution  at  law ;  ad- 
mitted that  Gaines  had  made  the  payments  shown  by  the 
indorsements  on  the  execution,  but  alleged  that,  in  conse- 
quence of  the  depreciation  in  the  price  and  value  of  the  land, 
it  was  not  worth,  at  the  time  the  certificate  was  assigned, 
more  than  the  amount  paid  by  Bragg  on  the  judgment ;  and 
they  offered  to  release  and  transfer  all  their  interest  in  the 
land,  on  repayment  of  the  amount  paid  by  said  David  Bragg, 
with  interest  thereon.  As  to  the  personal  transactions 
between  said  Bragg  and  Gaines,  they  adopted  the  answer  of 
their  co-defendant,  said  Gaines,  who  also  denied  all  the  alle- 
gations and  charges  of  fraud,  and  admitted  the  facts  to  be  as 
recited  in  th.e  written  instruments.  He  alleged,  also,  that  on 
or  about  the  1st  February,  1874,- when  he  found  that  he 
could  not  procure  the  money  to  satisfy  the  execution,  and 
Bragg  paid  $1,500  on  it,  he  promised  to  secure  and  indemnify 
said  Bragg  on  account  of  said  payment  and  liability,  and 
executed  to  him,  for  that  purpose,  a  mortgage  conveying  his 
interest  in  said  tract  of  land,  with  another  tract ;  and  that 
afterwards,  on  or  about  the  30th  March,  1874,  when  Bragg 
paid  the  balance  due  on  the  execution,  he  made  the  assign- 
ment of  the  certificate  of  purchase,  and  Bragg  at  the  same 
time  executed  to  him  "  a  certificate  or  receipt  showing  the 
true  nature  of  the  transaction,"  being  the  writing  above  set 
out,  which  was  made  an  exhibit  to  his  answer  ;  and  he  alleged 
that  this  was  intended  as  a  settlement  of  the  mortgage,  or 
substitute  and  exchange  for  it,  and  was  a  legitimate  transac- 
tion for  the  better  security  and  indemnity  of  Bragg  as  his 
surety.  This  mortgage,  a  copy  of  which  was  annexed  to 
the  answer  as  an  exhibit,  is  without  date,  but  was  admitted 
to  record,  on  proof  by  one  of  the  subscribing  witnesses,  on 
the  2d  February,  1874 ;  recited  Bragg's  liability  as  surety  for 
Gaines,  and  the  payment  of  $1,500  by  him  ;  and  authorized 
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Bragg  to  sell  the  land,  unless  the  entire  debt  was  paid  by 
Gaiues  on  or  before  the  1st  April,  1874.  The  answer  alleged, 
also,  that  when  Bragg's  petition  came  before  the  chancellor, 
it  was  resisted  by  the  complainant's  solicitor ;  and  that  the 
chancellor,  on  proof  of  the  payment  of  the  money  by  Bragg, 
held  that  it  was  a  lawful  and  proper  transaction,  and  there- 
fore ordered  a  conveyance  to  be  executed  to  him  by  the  reg- 
ister. The  answer  admitted,  also,  "  that  said  Bragg  did  not 
take  possession  of  said  land  in  his  life-time ;"  but  alleged 
that  "  this  respondent  agreed  with  his  administrator  to  pay 
rent  for  said  land  after  the  death  of  said  Bragg,  and  has 
paid  him  about  $630  for  the  rent  for  the  years  1875  and 
1876;"  and  the  receipts  for  the  rent  were  produced  and 
proved. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  complainant  had  failed  to  make  out  his  case  as 
alleged :  that  the  transaction  between  Gaines  and  Bragg,  as 
shown  by  the  writings  executed  between  them,  was  a  legiti- 
mate arrangement  between  principal  and  surety ;  and  that 
the  facts  proved,  taken  in  connection  with  the  denials  of  fraud, 
might  consist  with  honesty  and  fair  dealing,  and  therefore 
could  not  be  pronounced  fraudulent.  He  further  held,  that 
the  complainant,  as  a  judgment  creditor,  might  have  a  right 
to  redeem  the  land,  but  could  not  have  that  relief  under  the 
bill  as  framed.  He  therefore  dismissed  the  bill,  and  his 
decree  is  here  assigned  as  error. 

Coleman  &,  Clark,  and  E.  Morgan,  for  appellant, 

W.  P.  Webb,  contra. 

6RICKELL,  C.  J. — We  shall  not  enter  on  the  inquiry, 
whether,  in  the  transaction  impeached  by  the  bill,  the  parties 
had  an  actual  intent  to  defraud  the  creditors  of  Gaines. 
Such  an  intent  would,  of  course,  vitiate  the  transaction,  and 
would  constitute  actual,  as  distinguished  from  constructive 
fraud — fraud  in  fact,  and  not  merely  fraud  in  law.  There  is 
not,  for  any  practical  purpose,  so  far  as  the  validity  of  the 
particular  transaction  may  be  concerned,  any  difference  be- 
tween fraud  in  fact  and  fraud  in  law:  between  a  fraud  proved 
by  direct  evidence,  and  a  fraud  inferred  by  law  from  facts 
which  are  consistent  with  the  absence  of  an  actual  intent  to 
defraud.  Whenever  the  effect  ot  a  particular  transaction 
with  a  debtor  is  to  hinder,  delay,  or  defraud  creditors,  the 
law  infers  the  intent,  though  there  may  be  no  evidence  of  a 
corrupt  or   dishonorable   motive.     The   law  interposes,   and 

declares  that  "  every  man  is  presumed  to  intend  the  natural 
Vol.  ixrv. 
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and  necessary  consequences  of  his  acts  ;  and  the  courts  must 
presume  the  intention  to  exist,  when  the  consequences  must 
necessarily  follow,  and  will  not  listen  to  an  argument  against 
itr—Pope  V.  Wilson,  7  Ala.  694  ;   Wiley  v.  Knight,  27  Ala.  336. 

The  law  is  settled  in  this  State,  that  an  absolute  conveyance 
of  lands,  intended  as  a  security  for  a  debt — in  other  words,  a 
mortgage — is  fraudulent  and  void  as  to  existing  creditors. 
The  pariies  may  not  intend  fraud — there  may  be  no  actual 
intent  to  hinder,  delay,  or  defraud  creditors ;  yet,  because 
such  is  its  inevitable  consequence,  the  law  condemns  it. 
Bryant  v.  Young,  21  Ala.  264 ;  Hartshorn  v.  Williams,  31 
Ala.  149. 

The  assignment  by  Gaines  of  the  certificate  of  purchase  of 
the  lands  to  Bragg,  and  the  cotemporaneous  instrument  exe- 
cuted by  Bragg  to  Gaines,  must  be  treated  as  a  single  in- 
strument, and  be  construed  together.  It  is  a  familiar  princi- 
ple, that  when  several  instruments  are  executed  at  the  same 
time,  between  the  same  parties,  and  having  reference  to  the 
same  subject-matter,  they  will  be  regarded  as  one  instrument, 
and  be  construed  together.  If  the  instrument  executed  by 
Bragg  to  Gaines  had  been  incorporated  into  the  assignment 
of  the  certificate  of  purchase,  every  essential  •  element  and 
characteristic  of  a  mortgage  would  have  been  in  terms  ex- 
pressed. The  recital  that  the  consideration  of  the  assign- 
ment was  a  debt  due  from  Gaines  to  Bragg,  the  extinguish- 
ment or  satisfaction  of  which  is  not  declared,  followed  by  the 
declaration  of  Bragg  that,  when  Gaines  paid  the  debt,  he 
would  convey  title  to  him,  indicates  very  clearly  that  it  was 
security  for  the  debt  which  was  intended,  and  not  the  trans- 
fer of  the  ownership  of  the  lands,  Gaines  reserving  only  a 
right  to  repurchase. 

Independent  of  any  and  all  questions  of  the  adequacy  of 
consideration,  and  of  the  intention  of  the  parties,  any  secret 
trust  whatever,  any  secret  reservation  of  a  benefit  for  an  em- 
barrassed debtor,  renders  an  absolute  conveyance  void  as  to 
existing  creditors.  The  ground  upon  which  they  are  con- 
demned is  because  of  their  tendency  and  effect  to  hinder,  de- 
lay, and  defraud  creditors.  The  fraudulent  intent  is  deduced 
from  the  act,  and  the  parties  are  not  heard  to  gainsay  the 
presumption.  An  equity  of  redemption  is  property — is  a  val- 
uable right,  capable  of  iDeing  subjected  to  the  payment  of 
debts,  in  courts  of  law  and  of  equity;  and  a  transaction,  by 
which  an  embarrassed  debtor  conceals  its  existence  from  his 
creditors,  must  hinder  and  delay  them. 

There  is  still  another  feature  of  the  transaction,  which 
must  be  considered.  It  was  one  of  the  considerations  mov- 
ing Gaines  to  the  assignment,  that  he  should  use  and  occupy 
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the  lands,  during  the  year  1874,  free  from  rent.  It  can  not 
be  supposed  that,  under  any  circumstances,  the  law  will  per- 
mit a  failing  debtor  to  sell  or  convey  his  lands,  uncondition- 
ally, absolutely,  so  far  as  is  apparent  on  the  face  of  the  in- 
struments to  which  creditors  can  have  access,  and  yet  reserve 
to  himself  the  right  to  the  use  and  occupation  thereof  for  a 
period  of  time  which  may  be  a  source  of  profit  to  him. — Lu- 
kins  V.  Aird,  6  Wallace,  78.  All  such  secret  arranggments, 
by  which  a  debtor  obtains  valuable  rights,  to  the  prejudice  of 
his  creditors,  are  fraudulent. 

Conveyances  or  transfers  of  property,  not  liable  to  the  pay- 
ment of  debts,  can  not,  as  is  argued  by  the  counsel  for  the 
appellees,  operate  to  defraud  creditors,  and  will  not  at  their 
instance  be  avoided.  But,  it  is  quite  a  mistake  to  suppose 
that,  when  Gaines  made  to  Bragg  the  assignment  of  the  cer- 
tificate of  purchase,  he  had  not  an  estate  in  the  lands  which 
his  creditors  could  reach.  The  purchase-money  not  having 
been  fully  paid,  that  estate  was  not  subject  to  execution  at 
law.  It  was  an  equity,  attended  with  the  right  to  the  pos- 
session of  the  lands,  until  by  some  appropriate  proceeding 
they  were  subjected  to  the  payment  of  the  purchase-money ; 
and  a  right,  oo  paying  the  purchase-money,  to  the  legal  es- 
tate. The  exemptions  by  statute  and  by  the  constitution  be- 
ing allowed,  no  man  can  have  a  legal  or  equitable  right  in  or 
to  property,  real  or  personal,  which  is  not  subject  to  the  pay- 
ment of  his  debts,  and  which  may  not  be  reached,  either  at 
law,  or  in  equity.  Sims,  having  obtained  judgment  at  law,  if 
the  true  character  of  the  transaction  had  been  revealed  in  the 
writings — if  the  two  had  been  united  in  one  instrument,  and 
spread  upon  record,  as  it  must  have  been  to  prevail  against 
him — could  have  levied  on  and  sold  the  equity  of  redemp- 
tion ;  or,  if  there  were  obstacles  to  the  levy  of  the  execution 
at  law,  the  aid  of  a  court  of  equity  could  have  been  invoked. 
These  are  substantial,  valuable  rights  of  the  creditor,  not 
placed  at  the  mercy  of  the  debtor ;  and  it  is  as  obnoxious  to 
the  statute  of  frauds  to  hinder  and  delay  them,  as  would  be 
an  alienation  of  visible  property,  which  could  be  reached  di- 
rectly and  only  by  an  execution  at  law.  It  can  make  no  dif- 
ference that,  because  of  the  depression  in  the  value  of  the 
lands  when  this  transaction  occurred,  the  equity  of  redemp- 
tion, and  the  use  and  occupation  of  the  lands,  were  of  but 
little  value.  A  real,  substantial  interest  was  secretly  reserved 
to  the  debtor,  which  might,  when  the  causes  then  depressing 
the  market  value  of  real  estate  were  removed,  become  more 
valuable  than  the  amount  of  the  debt  of  Sims.  The  law  must 
condemn  the  transaction,  and  can  not  enter  into  nice  calcu- 
lations of  the  value  of  the  benefit  the  debtor  has  reserved. 
Vol.  lxiv. 
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The  decree  of  the  chancellor  is  reversed,  and  the  cause  is 
remanded,  with  instructions  to  enter  a  decree  setting  aside 
the  conveyance  and  assignment  to  Bragg  as  fraudulent,  and 
subjecting  the  lauds  to  the  satisfaction  of  the  complainant's 
judgment. 


Hailey  v,  Boyd's  Adna'r. 

Action  hy   Ward   against  Surety   on    Official    Bond    of   De- 
ceased Guardian. 

1.  When  action  lies  on  guardian's  bond. — An  action  at  law  can  not  be 
maintained  by  the  ward,  on  the  official  bond  ol  his  guardian,  until  the  lia- 
bility of  the  latter  has  been  ascertained  by  the  decree  of  a  court  of  competent 
jurisdiction. 

2.  Settlement  of  guardian's  accounts ;  in  what  court  had.  — In  the  settlement 
of  a  guardian's  accounts,  the  Probate  Court  and  the  Chancery  Court  have  con- 
current jurisdiction;  and  the  ward  may,  at  his  election,  proceed  in  either  fo- 
rum to  compel  a  settlement,  unless  the  jurisdiction  of  the  other  has  attached. 

3.  Parties  to  settlement;  conclusiveness  of  decree  on  sureties. — The  ward 
may  maintain  a  bill  against  the  guardian  alone,  without  joining  the  soreties, 
to  compel  a  settlement  of  the  guardianship;  and  the  sureties  may  intervene 
by  petition  to  protect  their  interests,  if  they  desire  to  do  so;  but,  whether  they 
intervene  or  not,  the  decree  is  binding  and  conclusive  on  them,  in  the  ab- 
sence of  fraud,  and  will  support  an  action  at  law  against  them  on  the  guar- 
dian's bond. 

Appeal  from  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  Luther  R.  Smith. 

This  action  was  brought  by  George  Ann  Hailey  (nee  Hop- 
per), against  R.  Chapman,  as  the  administrator  de  bonis  non 
of  the  estate  of  Matthew  H.  Boyd,  deceased  ;  was  com- 
menced on  the  2d  November,  1878,  and  was  founded  on  the 
official  bond  of  James  M.  Boyd  and  Jefferson  Boyd  as  guar-  , 
dians  of  the  plaintiff,  on  which  said  Matthew  H.  Boyd  was 
one  of  the  sureties.  The  date  of  the  bond,  as  set  out  in  the 
record,  is  in  blank,  except  the  year,  1857  ;  but  it  is  otherwise 
in  the  usual  form,  and  in  the  penalty  of  $3,000.  The  com- 
plaint alleged  the  execution  of  the  bond,  set  it  out  at 
length,  and  further  averred  that,  on  the  20th  April,  1859,  the 
guardians  received  $2, 1 90,  assets  of  the  plaintiff's  estate  ;  that 
one  of  the  guardians  and  the  other  surety  afterwards  died, 
before  any  settlement  was  made  of  the  guardians'  accounts  ; 
that  on  the  2d  October,  1872,  the  plaintiff  filed  a  bill  in  the 
Chancery  Court  of  said  county,  against  James  M.  Boyd  and 
Jefferson  Boyd,  the  surviving  guardians,  to  compel  a  settle- 
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ment  of  said  guardianship  ;  that  on  the  1st  June,  1878,  she 
recovered  a  decree  against  them  in  that  suit,  for  $3,249 ;  and 
that  an  execution  on  this  decree  was  regularly  issued,  and 
returned  unsatisfied,  except  as  to  the  sum  of  $540  ;  wherefore 
plaintiff  claimed  the  right  to  recover  of  said  defendant,  as 
administrator  of  Matthew  H.  Boyd's  estate,  the  balance  due 
on  said  decree.  The  defendant  demurred  to  the  complaint, 
because  it  showed  no  cause  of  action  against  him  or  his  in- 
testate ;  and  because  it  did  not  show  that  said  intestate  or 
his  personal  representative  was  a  party  to  said  chancery  suit, 
nor  any  reason  for  not  making  him  a  party.  The  court  sus- 
tained the  demurrer,  and  its  judgment  is  now  assigned  as 
error. 

Snedecor  (t  CooKRELL,  for  appellant. 

Chapman  &  Smith,  contra. 

BRICKELL,  C.  J. — It  is  conceded  that  an  action  at  law 
cannot  be  maintained  by  the  ward  upon  the  bond  of  the 
guardian,  until  the  liability  of  the  guardian  has  been  ascer- 
tained by  the  decree  of  a  court  of  competent  jurisdiction. 
An  action  at  law  upon  the  bond  is  not  an  appropriate  mode 
of  ascertaining  and  fixing  the  liability.  A  decree  of  the  Court 
of  Probate,  or  of  the  Court  of  Chancery,  having  jurisdiction 
to  take  the  accounts  and  settle  the  administration  of  the 
guardian,  ascertaining  the  amount  of  his  liability,  establishes 
the  right  of  the  ward  to  maintain  an  action  at  law  upon  the 
bond,  against  the  principal  and  sureties  jointly,  or  either  of 
them  separately.  It  is  admitted  that,  when  such  a  decree  is 
rendered  by  the  Court  of  Probate,  in  the  absence  of  fraud, 
it  is  conclusive  on  the  sureties.  The  argument  is  made,  that 
this  is  true  only  of  a  decree  of  that  court;  and  is  true  of  such 
a  decree,  because  the  sureties  are  quasi  parties  to  it,  by  vir- 
tue of  the  statute,  which  authorizes  an  execution  against 
them  founded  on  it  (Code  of  1876,  §  2794) ;  but  that  it  is  not 
true  of  a  decree  in  chancery,  rendered  on  a  bill  for  a  settle^ 
ment  of  the  guardianship,  filed  by  the  ward,  to  which  he 
does  not,  as  he  may,  make  the  sureties  parties. 

We  do  not  enter  on  the  question,  whether,  prior  to  our 
present  statute,  if  a  ward  had  filed  a  bill  against  the  guar- 
dian and  one  or  more  of  the  sureties,  omitting  others,  the 
sureties  could  not  have  demurred  for  the  omission.  It  may 
have  been  their  right  to  have  required  that  their  co-sureties, 
unless  some  good  reason  for  the  omission  was  shown,  should 
be  before  the  court,  affected  and  bound  by  the  decree  sought 
against  them,  and  compelled  to  contribute  to  its  satisfaction. 
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The  statute  now  confers  on  a  complainant,  having  a  joint  de- 
mand, the  right  to  proceed  against  one  or  more  of  the  parties 
thereto,  without  joining  the  others  (Code  of  1876,  §  3754) ; 
and  it  is  not  now  of  practical  importance  to  consider  what 
was  heretofore  the  proper  practice  in  the  case  suggested. 
Before,  or  since  the  statute,  the  ward  may  proceed,  in  chan- 
cery, against  the  guardian  alone,  without  joining  the  sureties. 
The  decree  becomes  binding  and  conclusive  on  the  sureties, 
in  the  absence  of  fraud,  not  because  they  are  parties,  but  be- 
cause they  are  privies  to  it — as  binding  and  conclusive  as 
would  be  the  decree  of  the  Court  of  Probate.  The  jurisdic- 
tion of  the  Court  of  Probate,  and  of  the  Court  of  Chancery, 
is  concurrent  in  matters  of  guardianship  ;  and  the  ward  has 
an  unqualified  right  of  electing  the  forum  in  which  he  will 
make  a  settlement,  the  jurisdiction  of  the  one  not  having  at- 
tached. The  decree  against  the  guardian  is  conclusive  on 
the  sureties,  because  they  are  privies  in  contract.  For  the 
faithful  performance  of  all  the  duties  required  of  the  guar- 
dian by  law,  they  are  bound  by  the  terms  of  the  bond  ;  and  a 
full  settlement  of  his  guardianship  in  the  Court  of  Probate, 
or  the  Court  of  Chancery,  as  the  ward  may  elect  the  one  or 
the  other  forum,  is  a  duty  enjoined  upon  him  by  the  law. 
The  decree  rendered  against  him  is  in  the  nature  of  a  judicial 
admission  made  by  him  ;  is  an  act  done  in  the  performance 
of  his  trust  and  duty ;  and,  for  this  reason,  is  binding  and 
conclusive  on  the  sureties;  and  not  upon  the  theory,  that  they 
are  parties  to  the  record,  directly  or  indirectly. —  Townsend  v. 
Everett,  4  Ala.  607  ;  Williamson  v.  Howell,  4  Ala.  693  ;  Chil- 
ton V.  Parks,  15  Ala.  671 ;  Perkins  v.  Moore,  16  Ala.  9;  Free- 
man on  Judgments,  §  180;  Brandt  on  Suretyship,  §  480. 
Whether  the  settlement  is  made  and  the  decree  rendered  in 
the  Court  of  Probate,  or  in  the  Court  of  Chancery,  there  is 
no  doubt,  if  good  reason  was  shown,  either  court  would  per- 
mit the  surety  to  intervene  pro  interesse  sua,  and  protect  him- 
self from  the  faithlessness,  or  want  of  diligence  of  his  prin* 
pal  in  making  defense. — Baines  v.  Barnes,  at  the  present  term; 
Garber  v.  Commonwealth,  7  Penn.  St.  265.  There  is  less  room 
for  apprehension  that  the  surety  will  be  injured  by  the  want 
of  opportunity  to  make  defense,  if  he  is  not  technically  made 
a  party  to  the  record,  than  of  the  injustice  and  vexation 
which  may  follow  from  suffering  the  decree  against  the  prin- 
cipal to  be  collaterally  impeached. 

It  results,  the  Circuit  Court  erred  in  sustaining  the  de- 
murrers to  the  complaint  ;  and  for  the  error,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 
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Scranton,  Barney  &  Co.  v.  Ballard. 

Statutory  Real  Action  in  nature  of  Ejectment. 

1.  Appeal;  joinder  of  jvdgments, — Two  distinct  final  judgments,  each  of 
which  would  support  an  appeal,  can  not  be  united  in  one  appeal,  and  errors 
assigned  on  each. 

2.  What  title  will  authorize  recovery. — In  ejectment,  or  the  corresponding 
statutory  action,  the  plaintiff  must  have  a  legal  title  at  the  commencement  of 
the  action,  and  that  title  must  continue  up  to  the  time  of  the  trial :  if,  before 
the  trial,  his  title  is  determined  or  destroyed,  he  can  not  recover  ;  as  where 
he  claims  under  a  purchase  at  sheriff's  sale,  and  the  sale  is  set  aside  pending 
the  cause, 

3.  Setting  aside  sale  under  exeeuHon. — A  judgment  of  the  Circuit  Court,  set- 
ting aside  a  sheriff's  sale  of  lands  under  execution  issuing  from  that  court,  is 
of  the  same  dignity,  as  binding  and  conclusive,  as  any  other  judgment  it  may 
render  ;  and  can  not  be  impeached  collaterally,  for  errors  or  irregularities. 

Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Luther  B.  Smith. 

Snedecor  &  Coc^RELL,  for  appellants. 
W.  G.  Little,  contra. 

BBICKELL,  C.  J. — The  transcript  contains  the  record  of 
the  proceedings  on  an  application  to  vacate  a  sale  of  lands 
made  under  execution;  the  judgment  thereon  rendered, 
vacating  the  sale  as  to  a  part  of  the  lands,  claimed  as  a  home- 
stead by  the  defendant  in  execution  ;  the  record  of  the  pro- 
ceedings had  on  a  motion  to  amend  nunc  pro  tunc  that  judg- 
ment ;  and  it  also  contains  the  record  of  the  proceedings  in 
an  action  of  ejectment  by  the  appellants,  as  purchasers  of  the 
lands  at  sheriff's  sale,  against  the  tenants  in  possession,  and 
of  the  judgment  therein  rendered.  Two  bills  of  exceptions 
are  found  in  the  record ;  the  one  taken  to  the  rulings  of  the 
Circuit  Court  on  the  hearing  oi  the  application  for  a  vacation 
of  the  sheriff's  sale ;  and  the  other,  to  the  rulings  of  the  Cir- 
cuit Court  on  the  trial  of  the  action  of  ejectment.  There  is 
no  certificate  of  appeal ;  and  the  only  indication  of  the  judg- 
ment it  is  proposed  to  examine  and  review,  is  found  in  the 
securityship  for  the  costs  of  the  appeal,  which  is  entitled  of 
the  action  of  ejectment.  The  assignments  of  error  are 
directed  to  the  rulings  of  the  Circuit  Court  in  both  cases — 
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the  application  to  vacate  the  sale,  and  the  action  of  eject- 
ment The  judgment  in  each  case  is  final,  and  would  sup- 
port an  appeal ;  and  the  parties  in  each  case  are  different. 
The  two  judgments  can  not  be  joined  in  one  appeal  ;  and 
following  the  only  indication  found  in  the  record,  we  must 
regard  the  judgment  in  the  action  of  ejectment  as  alone  pre- 
sented for  examination. 

It  may  be  conceded  that  the  appellants  had,  at  the  com- 
mencement of  the  action  of  ejectment,  the  legal  title,  and  the 
immediate  right  of  entry  to  the  lauds  ;  but,  to  entitle  them  to 
judgment,  the  title  and  right  of  entry  must  have  continued  to 
the  time  of  the  trial.  Its  determination,  or  destruction, 
before  the  trial,  operated  a  bar  to  their  recovery.  A  plaintiff 
in  ejectment  must  recover  on  a  title  and  right  of  entry  exist- 
ing at  the  commencement  of  the  action,  and  continuing  to  the 
day  of  trial. 

The  Circuit  Courts  have  jurisdiction  to  vacate  sales  of  land 
made  by  the  sheriff,  on  process  issuing  out  of  them.  A  judg- 
ment rendered,  vacating  a  sheriff's  sale,  is  of  the  same  dig- 
nity, as  binding  and  conclusive,  and  as  incapable  of  impeach- 
ment collaterally,  for  error  or  irregularity,  as  any  other  judg- 
ment the  court  may  render  in  the  exercise  of  its  general  juris- 
diction. The  rendition  of  the  judgment,  vacating  the  sale  of 
that  part  of  the  lands  claimed  as  a  homestead,  until  it  was 
reversed  (if  it  was  subject  to  reversal),  destroyed  the  title  of 
the  appellants  to  that  pant  of  the  lands,  barring  a  recovery 
by  the  appellants,  to  that  extent,  in  the  action  of  ejectment. 
This,  we  understand  from  the  record,  was  the  ruling  of  the 
Circuit  Court,  in  the  action  of  ejectment ;  for,  as  to  the  other 
lands,  there  was  a  recovery.  We  do  not,  therefore,  enter  on 
a  consideration  of  the  questions  which  would  be  involved,  if 
the  rulings  of  the  Circuit  Court  on  the  application  to  vacate 
the  sale  were  presented. 

The  judgment  is  affirmed. 


Anderson  v,  Anderson. 

Bill  in  Equity  by  Jib6,gment  Creditors,  to  set  aside    Voluntary 
Conveyance  by  Deceased  Insolvent  Debtor. 

1.  Voluntary  conveifanct ;  validity  of. — Under  the  present  statute  of  frauds 
(Code,  §2124),  which  is  a  substantial  re-enactment  of  the  second  section  of 
the  statute  of  1803  (Clay's  Digest,  254,  ^  2),  which  was  in  torn  borrowed  from 
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13  Eliz.  c.  5,  a  voluntary  conveyance  is  void  as  against  existing  creditors  of 
the  grantor,  Hlthough  no  fraudulent  intent  existed. 

2.  Same;  who  are  creditors. — The  term  creditors,  as  used  in  this  statute,  has 
always  been  construed  liberally,  and  includes  any  person  who  has  a  right, 
claim,  or  demand,  founded  on  contract,  whether  contingent  or  absolute,  for 
the  performance  of  a  duty,  or  the  payment  of  damages  in  case  of  non-per- 
formance, although  no  breach  may  occur  until  after  the  execution  of  the  con- 
veyance. 

3.  Same  ;  same. — The  distributees  of  an  estate  are  creditors  of  the  admin- 
istrator from  the  execution  of  his  bond,  and  may  set  aside,  as  constructively 
fraudulent,  a  voluntary  conveyance  subsequently  executed  by  him,  although  a 
devastavit  may  not  occur,  or  may  not  be  judicially  ascertained,  until  after  the 
execution  of  the  conveyance. 

Appeal  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  Dillabd. 

The  bill  in  this  case  was  filed  on  the  2d  September,  1879, 
by  the  children  and  heirs  of  Mrs.  Elizabeth  M.  Anderson, 
deceased,  infants  suing  by  their  next  friend,  against  Albert 
C.  Hill,  as  the  administrator  of  the  estate  of  John  C.  Ander- 
son, deceased;  and  against  Mrs.  Sallie  R.  Anderson,  the 
widow  of  said  John  C.  Anderson,  and  her  two  infant  children  ; 
and  sought  to  set  aside,  as  constructively  fraudulent,  a  deed 
of  gift,  by  which  said  John  C.  Anderson  had  conveyed 
lands,  in  consideration  of  natural  love  and  affection,  to  a 
trustee  for  his  said  wife  and  her  children  ;  and  to  subject  the 
lands  to  the  satisfaction  of  decrees,  which  the  complainants 
had  obtained  against  the  said  John  C.  Anderson,  on  final  set- 
tlement of  his  administration  on  said  estate.  The  bill  alleged 
that  letters  of  administration  on  the  estate  of  Mrs.  Elizabeth 
M.  Anderson  were  granted  on  the  17th  December,  1867,  to 
said  John  C.  Anderson,  her  surviving  husband ;  that  on  the 
same  day  he  received  ^,815.60,  assets  of  her  estate  ;  that  on 
the  2r)th  April,  1877,  he  made  a  final  settlement  of  his  ad- 
ministration in  the  Probate  Court,  when  a  decree  was  ren- 
dered against  him,  in  favor  of  each  one  of  the  complainants, 
for  $241.92,  their  respective  distributive  shares  of  the  assets 
in  his  hands ;  that  these  decrees  were  wholly  unsatisfied ; 
that  said  Anderson  afterwards  died,  and  letters  of  administra- 
tion on  his  estate  were  granted  to  Hill,  one  of  the  defend- 
ants, on  the  27th  November,  1878  ;  that  his  estate  was  insol- 
vent, and  the  sureties  on  his  official  bond  as  administrator 
were  also  insolvent.  The  deed  which  the  bill  sought  to  set 
aside  as  fraudulent,  a  copy  of  which  was  made  an  exhibit  to 
the  bill,  was  dated  the  26th  August,  1872,  and  conveyed  the 
tract  of  land  therein  particularly  described,  on  the  recited 
consideration  of  natural  love  and  affection,  to  James  M.  Bul- 
lock, as  trustee,  "  for  Mrs.  Sallie  R.  Anderson  and  the  heirs 
of  her  body,  children  of  my  [said  grantor's]  marriage  with  her." 

The  trustee  was  not  made  a  party  to  the  bill,  and  it  was  al- 
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leged  that  he  was  merely  a  naked  trustee,  having  no  duties 
to  perform,  and  no  interest  in  the  land.  The  chancellor  sus- 
tained a  demurrer  to  the  bill,  and  ordered  it  to  be  dismissed 
unless  amended  ;  holding  that  the  complainants  were  subse- 
quent creditors,  and  could  not  set  aside  the  deed  without 
averring  and  proving  a  fraudulent  intent,  or  actual  fraud. 
The  decree  sustaining  the  demurrer  is  now  assigned  as  error. 

Snedecor,  Cockrell  &  Head,  for  appellants. 

T.  W.  Coleman,  and  Thos.  Seay,  contra. 

BRICKELL,  C.  J.— The  present  statute  of  frauds  (Code  of 
1876,  §  2124)  is  a  substantial  re-enactment  of  the  statute  of 
1803  (Clay's  Digest,  254,  §  2),  which  was  borrowed  from  the 
13th  Elizabeth,  c.  5.  These  statutes  have  been  uniformly 
construed  in  this  court,  with  the  exception  of  the  case  of 
Toulmin  v.  Buchanan  (1  Stew.  67),  which  had  its  peculiar 
facts,  and  was  overruled  in  Miller  v.  Thompson  (3  Port.  196j, 
as  avoiding  all  voluntary  conveyances — all  conveyances  not 
supported  by  a  valuable  consideration — so  far  as  they  affected 
existing  creditors,  though  such  conveyances  were  not  infected 
with  an  actual  intent  to  hinder,  delay,  or  defraud  creditors. 

The  term  creditors,  as  employed  by  the  statute,  has  been 
construed  liberally,  and  not  in  a  narrow,  strict,  or  technical 
sense.  Whoever  has  a  right,  claim,  or  demand,  founded  on 
contract,  whether  contingent  or  absolute,  for  the  performance 
of  a  duty,  or  for  the  payment  of  damages  if  the  contract 
should  not  be  fully  performed,  has  been  regarded  as  a  creditor, 
within  the  meaning  of  the  statute,  against  whom  a  voluntary 
conveyance  will  not  be  supported,  though  no  breach  of  the 
contract,  furnishing  a  cause  of  action,  may  occur  until  after 
the  execution  of  the  conveyance. — Bibb  v.  Freeman,  59  Ala. 
615 ;  Foote  v.  Cobb,  18  Ala.  585 ;  Gannard  v.  Eslava,  20 
Ala.  732. 

The  official  bond  of  an  administrator  is  a  continuing  se- 
curity, from  the  day  of  its  execution,  to  the  termination  of 
his  authority,  for  the  faithful  performance  of  the  duties  re- 
quired of  him  by  law.  If  its  conditions  are  broken,  the  ob- 
ligation to  answer  for  the  breach  arises  from  the  terms  of  the 
bond ;  and  those  who  are  injured  by  the  breach  have,  from 
the  execution  of  the  bond,  an  interest  in  the  property  of  the 
obligors,  as  the  source  from  which  they  are  to  be  compen- 
sated. The  bond  is  the  foundation  of  the  right ;  and  it  is 
wholly  unlike  a  claim  or  demand  arising  out  of  a  contract 
made  upon  a  present  consideration,  after  the  execution  of  a 
voluntary  conve^-ance. — Hoar  v.  Ward,  4  Green,  195 ;   Wood- 
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ly  V.  Ahhy,  5  Call,  336.  A  voluntary  conveyance  cannot  be 
upheld,  against  any  demand  founded  on  a  right  older  than 
the  conveyance.  The  character  of  the  demand  is  not  mate- 
rial :  it  may  be  contingent ;  it  may  depend  for  its  existence 
as  a  cause  of  action  on  the  happening  of  future  events ;  it 
may  be  sound  in  damages,  and  be  incapable  of  ascertainment 
otherwise  than  by  the  verdict  of  a  jury  ;  yet,  if  the  right,  out 
of  which  it  springs,  is  older  than  a  voluntary  conveyance, 
the  latter  must  yield  to  it. — Bump  on  Fraud.  Conv.  491-98. 

The  bill  discloses  that  Anderson  became  administrator, 
before  the  execution  of  the  conveyance  assailed  as  voluntary. 
It  is  not  important  whether  the  devastavit  ascertained  by  the 
decrees  against  him  on  the  final  settlement  of  his  administra- 
tion, was  committed  prior  or  subsequent  to  the  conveyance  ; 
his  liability  originated  in  the  trusts  of  the  administration, 
and  the  obligation  of  the  bond  binding  him  to  their  perform- 
ance. As  strong  motives  to  hinder,  delay,  or  defraud  those 
having  rights  the  bond  is  intended  to  secure,  may  be  imputed 
to  him,  as  to  defeat  the  rights  of  those  having  immediate 
causes  of  action.  Each  needs  the  protection  of  the  statute, 
and  to  each  it  has  been  extended. 

The  decree  of  the  chancellor,  sustaining  the  demurrer  to 
the  bill,  must  be  reversed,  and  a  decree  here  rendered,  over- 
ruling it,  and  remanding  the  cause. 


Cook  V,  Rog-ers. 

BiU  in  Equity  for  Reformation  of   Written  Contract. 

1.  Service  of  process  on  infant  defendants. — When  infants  are  made  de- 
fendants to  a  bill  in  equity,  and  it  is  shown  that  their  father  or  mother  is 
living,  and  has  not  an  interest  adverse  to  theirs,  service  of  process  for  them 
must  be  made  on  the  parent  (R.  C.  825,  Rule  No.  20;  Code,  165,  Rule  No. 
ii3),  and  can  not  be  made  on  them  personally. 

2.  Appoijitment  of  guardian  ad  litem. — The  appointment  of  a  guardian  ad 
litem  for  infant  defendants,  who  have  not  been  brought  in  by  the  proper  ser- 
vice of  process,  is  irregular  and  unauthorized,  and  will  work  a  reversal  of  the 
decree  on  error. 

3.  Decree  pro  confesso  against  non-residerd  defendants.— To  support  a  de- 
cree pro  confesso  against  a  non-resident  defendant,  on  publication,  the  record 
must  affirmatively  show  that  an  order  of  publication  was  made  in  conformity 
to  the  rules  of  practice,  and  that  publication  was  made  as  required  by  the 
order;  and  the  order  must  specify  a  day  or  time,  before  or  within  which  the 
defendant  is  required  to  appear. 

Appeal  from  the  Chancery  Court  of  Lee. 
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Heard  before  the  Hon.  N.  S.  Graham. 

The  original  bill  in  this  case  was  filed  on  the  11th  Septem- 
ber, 1871,  by  Anthony  F.  Eogers,  in  his  own  right,  and  as 
trustee  for  his  wife,  Mrs.  Martha  A.  Eogers,  against  F.  T. 
Cook  and  Clay  M.  Cook  ;  and  sought,  principally,  the  refor- 
mation of  a  written  contract  entered  into  between  said  Clay 
M.  Cook  and  A.  F.  Rogers,  for  the  planting  and  cultivation 
of  a  vineyard  and  orchard  near  Opelika,  and  the  employment 
of  said  F.  T.  Cook  as  superintendent  and  manager  thereof. 
The  original  contract,  according  to  the  allegations  of  the 
bill,  was  entered  into  between  said  F.  T.  Cook  and  said 
Rogers ;  but,  before  it  was  reduced  to  writing,  the  name  of 
said  Clay  M.  Cook,  his  son,  was  substituted  for  that  of  F.  T. 
Cook,  at  his  instance  and  request.  On  the  16th  March,  1867, 
after  the  partnership  business  had  been  commenced,  Rogers 
conveyed  an  undivided  half  interest  in  the  land  to  James  H. 
Foreman,  as  trustee  for  said  F.  T.  Cook  and  his  children  ; 
and  the  bill  sought  to  set  aside  and  vacate  this  deed.  There 
was,  also,  a  prayer  for  the  dissolution  of  the  partnership,  and 
the  settlement  of  the  partnership  accounts.  F.  T.  Cook  hav- 
ing died,  pending  the  suit,  there  was  a  revivor  against  his 
heirs  and  personal  representative ;  and  there  were,  also,  sev- 
eral amended  bills.  The  chancellor  (Hon.  B.  B.  McCraw) 
overruled  a  demurrer  to  the  bill,  and  held  the  complainants 
entitled  to  relief ;  and  the  land  was  sold  under  this  decree. 
Afterwards,  at  the  June  term,  1875,  an  application  was  made 
to  Chancellor  Graham,  to  set  aside  this  decree,  on  account  of 
numerous  errors  and  irregularities  which,  as  alleged,  had  in- 
tervened in  the  proceedings ;  but  he  declined  to  set  it  aside. 
The  appeal  is  sued  out  by  all  the  defendants,  and  all  join  in 
the  assignments  of  error,  which  are  directed  to  the  final  de- 
cree, several  interlocutory  decrees,  and  numerous  irregulari- 
ties in  the  proceedings.  The  opinion  of  the  court  renders  it 
unnecessary  to  state  the  facts  in  detail.  The  case  was  de- 
cided, and  the  opinion  delivered,  during  the  December  term, 
1878. 

Geo.  D.  &  Geo.  W.  Hooper,  for  appellants. — 1.  The  decree 
pro  confesso  against  Simeon  Cook  and  Houston  Cook,  on  pub- 
lication only,  as  shown  by  the  recitals  of  the  record,  is  erro- 
neous.—Z^iVA;  V.  McAllister,  39  Ala.  343  ;  Beaver  v.  Davis,  19 
Ala.  82 ;  Hartley  v.  Bloodgood,  IH  Ala.  233 ;  Butler  v.  Butler, 
11  Ala.  668 ;  Moore  v.  Wright,  4  Stew.  &  P.  84 ;  Batre  v.  Auze, 
5  Ala.  173. 

2.  The  infant  defendants  were  not  properly  brought  into 
court,  and  the  appointment  of  a  guardian  ad  litem  for  them 
was  unauthorized. — Hodges  v.    Wise,  16  Ala.   509 ;  Clark   v. 
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Gilmer,  28  Ala.  265 ;  Preston  v.  Dunn,  25  Ala.  507  ;  Hallett  v. 
Walker,  1  Ala.  379 ;  Bondurant  v.  Sibley,  37  Ala.  565 ;  Car- 
ter V.  Ingraham,  43  Ala.  78 ;  Johnso7t  v.  Hainsworth,  6  Ala. 
443  ;  Ertvin  v.  Fergiison,  5  Ala.  158. 

BRICKELL,  C.  J. — It  is  not,  and  cannot  be  denied,  that 
the  infants,  Lucy  Cook,  Sarah  Cook,  Nancy  Cook,  and  Polly 
Cook,  cedius  que  trust  under  the  deed  executed  to  Foreman 
as  trustee,  were  not  only  proper,  but  necessary  parties  de- 
fendant to  the  original  and  amended  bills.  The  original  bill, 
averring  their  infancy  and  ages,  but  not  averring,  except  as 
to  Lucy,  their  residence,  or  who  had  the  care  and  custody  of 
them,  makes  them  parties  defendant,  praying  process  against 
them.  Summons  was  issued  and  served  upon  them  person- 
ally. The  23d  rule  of  practice,  which  is  but  a  repetition  of 
the  former  rule  20  (R.  C.  p.  825),  defines  the  mode  in  which 
summons  to  answer  bills,  issuing  against  infant  defendants, 
must  be  served.  It  must  be  served  on  the  parents,  or  either 
of  them,  if  in  life ;  or,  in  case  they  are  dead,  upon  the  gen- 
eral guardian ;  unless  the  parent  or  guardian  has  an  interest 
adverse  to  the  infant.  If  the  parent  or  guardian  has  such 
adverse  interest,  and  the  infant  is  above  the  age  of  fourteen 
years,  the  service  must  be  upon  the  infant  personally.  If  the 
infant  is  under  the  age  of  fourteen,  the  service  must  be  upon 
the  person  having  the  maintenance  or  charge  of  the  infant, 
unless  opposed  in  interest ;  and  if  a  case  occurs  not  provided 
for  by  statute,  or  by  the  rule,  the  chancellor  must  direct  tlie 
mode  of  service,  or,  without  service,  appoint  a  guardian  ad  litem. 

It  is  shown  by  the  original  bill  that  the  parents  of  these 
infants  were  in  life  ;  and  no  interest  in  them,  adverse  to  that 
of  the  infants,  is  averred.  The  personal  service  of  summons 
on  the  infants  was,  therefore,  unauthorized,  and  was  not  suf- 
ficient to  bring  them  before  the  court.  As  to  Polly  Cook, 
averred  by  the  bill  to  be  under  fourteen,  there  was  no  event 
in  which  personal  service  was  authorized.  The  rule  of  prac- 
tice is  intended  for  the  protection  of  infant  defendants,  and 
a  strict  observance  of  it  is  necessary,  to  support  a  decree 
adverse  to  them,  when  it  is  directly  assailed  on  error. — Hodges 
V.  Wise,  16  Ala.  509  ;  Bondurant  v.  Sibley,  37  Ala.  565  ;  Car- 
ter V.  Ingraham,  43  Ala.  78  ;  Rhett  v.  3Iartin,  lb.  86.  "When 
the  parents,  or  either  of  them,  the  natural  protectors  and 
guardians  of  the  infant,  having  no  adverse  interest,  are  in 
life,  service  for  the  infant  must  be  made  on  them,  or  one  of 
them,  whether  the  infant  is  above  or  under  the  age  of  four- 
teen years.  The  return  of  the  officer  executing  the  summons 
must  show,  if  the  parent  is  also  a  party  defendant,  that  ser- 
vice was  made  upon  him  or   her,  for   the   in/ant   {Hodges  v. 
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Wvie,  supra);  and  in  all  cases,  it  is  better  that  this  fact  should 
distinctly  appear  from  the  return. 

On  the  death  of  the  defendant  F.  T.  Cook,  who  is  not 
designated  otherwise  than  by  his  initials,  in  any  part  of  the 
record,  whatever  interest  he  had  in  the  real  estate,  descended 
to  his  heirs.  A  bill  of  revivor  was  filed,  making  a  number 
of  persons,  several  of  whom  are  averred  to  be  infants,  of  dif- 
ferent ages,  parties  defendants,  as  standing  to  Cook  in  the 
relation  of  heirs.  The  summons  issuing  on  this  bill  was 
served  on  these  infants  personally,  without  regard  to  their 
respective  ages,  whether  under  or  above  fourteen  years,  and 
without  regard  to  whether  their  parents  were  living  or  dead; 
nor  was  their  infancy  shown  by  affidavit,  or  by  a  verification 
of  the  parts  of  the  bill  averring  it. 

An  amended  bill  was  filed,  making  infant  parties,  and  like 
irregularities  intervene.  A  second  amended  bill  was  filed, 
and  the  same  irregularities  are  committed.  An  aflSdavit  of 
infancy  is  then  filed,  by  one  of  the  adult  defendants,  and  a 
guardian  ad  litem  is  appointed.  The  appointment  was  irreg- 
ular, and  an  error  which  compels  a  reversal  of  the*  decree. 

I  Brick.  Dig.  761-2,  §§  1815-IG-18,  1831. 

To  support  on  error  a  decree  pro  confesso  rendered  against 
non-resident  defendants  on  publication,  the  record  must  affirm- 
atively disclose  an  order  of  publication,  made  in  conformity 
to  the  rules  of  practice ;  that  publication  was  made,  and  no- 
tice otherwise  given,  as  is  required. — Kieffer  v.  Barney,  31 
Ala.  192  ;  Hartley  v.  Bloodgood,  16  Ala.  233  ;  Butler  v.  Butler, 

II  Ala.  668.  The  decree  pro  confesso  against  the  defendants 
Houston  Cook  and  Simeon  Cook,  is  manifestly  irregular.  It 
was  not  preceded,  so  far  as  the  record  discloses,  by  an  order 
of  publication,  or  an  order  requiring  them  to  appear,  and 
answer  or  demur  to  the  bill,  before  •&.  day  named,  not  less 
than  thirty,  nor  more  than  fifty  days  from  the  making  there- 
of. The  decree  recites  that  an  order  of  publication  was 
made,  and  a  copy  of  it  was  posted  at  the  court-house  door. 
Whether  such  recitals  can  cure  the  absence  of  the  order  it- 
self, we  do  not  inquire.  It  is  not  shown  by  them  that  any 
day  or  time  was  fixed  by  the  order,  before  or  within  which 
the  defendants  were  required  to  answer  or  demur.  If  the 
order  did  not  contain  such  requisition,  it  would  not  support 
the  decree  pro  corfesso. 

These  errors  and  irregularities  work  a  reversal  of  the  de- 
cree. We  do  not  deem  it  necessary  to  examine  the  other 
matters  to  which  the  assignment  of  errors  refers.  Several 
of  them  involve  mere  questions  of  practice,  which  will  not 
probably  arise  again  ;  and  those  which  afi'ect  the  merits  may 
not  be  presented  tinder  the  same  aspects. 

Reversed  and  remanded. 
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Goodman  v.  Winter;  Winter  v.  Good- 
man. 

Ejectment  by  Devisees  in  Remainder,  against  Purchaser  from 
Tenant  for  Life,  with  Confirmatory  Decree  in  Chancery. 

1.  Devise  to  children  as  tenants  in  common;  partition  among  them. — A  dvBvise 
of  all  the  testator's  estate,  after  payment  of  his  debts,  to  his  children,  to  be 
divided  equally  among  them  by  amicable  partition  ;  the  sons  taking  an  abso- 
lute estate,  and  the  daughters  an  estate  for  life,  with  remainder  to  their  chil- 
dren,—creates  in  them  a  tenancy  in  common,  until  the  property  is  divided  as 
directed  by  the  will ;  on  the  death  of  one  of  the  daughters  before  a  division, 
her  children,  as  remainder-men,  become  tenants  in  common  with  the  surviv- 
ors ;  and  when  the  division  is  made,  and  recorded  as  prescribed  by  the  will, 
the  share  of  each  vests  in  him  or  her  in  severalty,  without  any  conveyance 
from  the  others. 

2.  Predate  of  will;  as  essential  to  title  of  devisee. — At  common  law,  probate 
of  the  will  was  not  necessary  to  perfect  the  title  of  a  devisee,  or  to  enable  him 
to  recover  the  land  by  action  ;  but,  where  probate  is  required  by  statutory 
provisions,  it  is  as  indispensable,  as  matter  of  evidence,  to  the  force  and  effect 
of  a  devise,  as  of  a  bequest  of  personal  property. 

3.  Conclusiveness  of  probate;  domiciliary  and  ancillary. — The  sentence  of 
probate  in  the  proper  tribunal  of  the  testator's  domicile  is,  in  the  absence  of 
statutory  provisions,  conclusive  everywhere,  as  to  the  capacity  of  the  testator, 
and  the  due  execution  and  validity  of  the  will  bequeathing  personal  property ; 
and  though  ancillary  probate  may  be  necessary,  to  enable  the  will  to  operate 
in  another  jurisdiction,  it  will  be  granted  as  a  matter  of  right,  when  the 
original  probate  is  shown  to  have  been  granted  by  a  court  ot  competent  juris- 
diction, and  it  is  properly  authenticated. 

4.  Probate  under  statutes  of  Alabama,  prior  to  Code  of  1852. — Under  the  stat- 
utes of  Alabama  which  were  of  force  prior  to  the  adoption  of  the  Code  of  1852 
(Clay's  Digest,  597-8),  the  Orphans'  Court  had  exclusive  jurisdiction  of  the 
probate  of  wills,  and  probate  was  equally  necessary,  whether  the  will  disposed 
of  real  or  personal  property  ;  and  if  not  contested  in  chancery,  within  the 
time  allowed  by  the  statute,  the  probate  was  conclusive  on  all  the  world.  Pro- 
bate was  also  allowed  of  foreign  wills,  "touching  or  concerning  estates  in 
this  State,"  whether  probate  had  been  granted  m  the  testator's  domicile  or 
not ;  and  if  there  granted,  it  might  be  contested  here  as  the  original  might 
have  been. 

5.  What  law  governs  testamentary  dispositions  and  succession  to  intestates' 
estates. — Whether  a  person  dies  testite  or  intestate,  the  law  of  his  domicile 
governs  the  disposition  of  his  personal  property,  or  the  succession  to  it ;  but, 
as  to  real  estate,  the  title,  descent,  and  disposition  thereof,  are  governed 
entirely  and  exclusively  by  the  laws  of  the  country  in  which  it  is  situated ; 
hence,  the  probate  of  a  foreign  will,  which  does  not  conform  to  our  statutory 
regulations,  is  inoperative  to  pass  real  estate  in  Alabama. 

6.  Probate  of  foreign  will;  validity  and  conclusiveness  of. — When  a  foreign 
will  is  admitted  to  probate  here,  it  is  not  essential  to  its  validity,  when  collat- 
erally assailed,  that  it  shall  affirmatively  show  that  the  will  "  touched  or  con- 
cerned estates  in  this  State  :"  the  probate  is  a  sentence  in  rem,  and  conclusive 
of  that  fact,  unless  impeached  and  set  aside  in  a  direct  proceeding. 

7.  litle  of  devisee,  and  partition  among  tenants  in  common,  before  probate  of 
will. — The  title  of  a  devisee  is  derived  from  the  will,  and  vests  at  the  death  of 
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the  testator,  and  the  probate  of  the  will  has  relation  to  that  time  ;  and  where 
there  is  a  devise  to  several  as  tenants  in  common,  to  be  equally  divided  among 
them  by  private  agreement,  a  division  before  the  probate  of  the  will  vests  the 
title  of  each  to  his  part  in  severalty,  though  the  subsequent  probate  is  indis- 
pensable as  evidence  of  his  title  under  the  will.  J.   -■■  J  u 

8.  Partition  among  devisees,  described  as  heirs.— Vf hen  lands  are  divided,  by 
voluntary  agreement',  as  required  by  the  will,  among  several  devisees  who  take 
as  tenants  in  common,  the  description  of  the  parties  as  heirs,  instead  of  devi- 
sees, does  not  afifect  the  validity  of  the  partition,  or  the  title  of  each  devisee  in 
severalty  to  the  portion  allotted  to  him  ;  and  where  some  of  the  devisees  take 
only  estates  for  lile,  with  remainder  to  their  children,  the  share  allotted  to  each 
tenant  for  life  vests  equally  in  the  remainder-men. 

9.  Presumption  of  purtUion  Jrom  possession  and  lapse  of  hme.— rossession 
by  a  devisee  and  those  claiming  under  him,  for  more  than  twenty  years,  ot  a, 
portion  of  the  land  devised  to  him  and  others  as  tenants  in  common,  with 
directions  for  an  amicable  division  among  them,  is  sufficient  to  raise  the  pre- 
sumption of  a  valid  partition,  and  the  allotment  of  that  portion  to  him  in  sev- 

^^loi'^'  Jurisdiction  dfl/ined.— Jurisdiction  is  the  power  to  hear  and  determine  a 
cause  :  whenever  such  a  case  is  presented  by  the  plaintiff  that,  on  demurrer, 
the  court  would  render  judgment  in  his  favor,  an  undoubted  case  ot  jurisdic- 
tion is  shown  ;  and  where  the  court  has  power  to  decide  on  the  cause  ot  action 
as  presented,  though  the  complaint  or  other  pleading  be  defective  and  demur- 
rable, jurisdiction  is  also  shown.  The  line  which  separates  jurisdiction  and 
want  of  jurisdiction,  is  that  which  separates  error  of  judgment  from  usurpa- 
tion of  power.  ,  .,  ,,       ,        ,         •    t 

11.  Sale  and  conveyance  in  fee  by  tenant  for  life;  equitable  estoppel  against 
remainder-men.— Vfhen  a  tenant  for  life  of  lands  sells  and  conveys  in  tee,  in 
good  faith  believing  he  has  power  to  do  so,  and  the  remainder-man  accepts  a 
portion  of  the  purchase-mouey  as  compensation  for  his  interest ;  or,  it  the 
proceeds  of  sale  are  invested  by  the  tenant  for  life  in  other  lands,  taking  the 
title  to  himself  for  life,  with  remainder  as  before,  and  the  remainder-man 
accepts  such  conveyance  with  full  knowledge  of  the  facts  ;  in  either  case,  a 
court  of  equity  will,  at  the  instance  of  the  purchaser,  compel  the  remainder- 
man to  convey  to  him,  or  bar  him  from  asserting  his  legal  estate  in  the  lands 
so  sold  and  conveyed.  .  •    o^  i,    tu    nu 

12.  Sale  of  infant's  lands  ;  poxcer  of  equity  to  decree.  -  In  this  State,  the  Ohan- 
cery  Court,  by  virtue  of  its  general  jurisdiction  over  infants  and  their  estates, 
has  power  to  decree  the  sale  of  an  infant's  lands,  whether  held  under  a  deed  or 
will,  having  regard  to  the  necessities  and  interest  of  the  infant ;  and  this  juris- 
diction extends  to  contingent  estates,  or  estates  held  in  remainder,  though  it 
may  be  more  sparingly  exercised. 

13.  Election  by  or  for  infant,  and  equitable  estoppel.— kn  infant  can  not  make 
an  election,  and  can  not  create  an  estoppel  against  himself;  but  a  court  ot 
equity  has  undoubted  power  to  elect  for  him,  and  will  not  allow  him  to  receive 
and  hold  the  proceeds  of  an  unauthorized  sale  of  his  property,  and  at  the  same 
time  repudiate  the  sale  :  equitable  estoppels,  of  this  character,  apply  to  infants 
as  well  as  adults.  ,  .     .„ 

14.  What  title  wUl  support  ejectrnent.— To  support  ejectment,  the  plaintitt 
must  have  title  at  the  commencement  of  the  suit,  and  a  title  subsequently 
accruing  will  not  authorize  a  recovery  ;  hence,  if  he  is  enjoined  and  debarred 
from  asserting  his  title,  by  a  decree  in  chancery  of  binding  force  at  the  com- 
mencement of  the  suit,  and  that  decree  is  set  aside,  on  bill  of  review,  pending 
the  suit,  he  can  not  recover. 

Appeal  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  James  Q.  Smith. 

This  action  was  brought  by  Georgia  Goodman,  Lydia  H. 
Pope  and  her  husband,  Euth  A.  Sayre  and  her  husband,  and 
Eliza  M.  Eichardson  and  her  husband,  against  John  G.  Wm- 
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ter,  as  tenant  in  possession,  Mrs.  Mary  E.  Winter  intervening 
as  landlord,  to  recover  the  possession  of  a  lot,  or  tract  of  land, 
in  the  city  of  Montgomery ;  and  was  commenced  on  the  3d 
December,  1869.  The  first  count  in  the  declaration  was  on 
the  demise  of  all  the  persons  above  named,  and  the  last  on 
the  demise  of  Georgia  Goodman  alone.  The  defendant 
pleaded  not  guilty,  accompanied  with  a  suggestion  of  the 
erection  of  valuable  improvements  under  adverse  holding  for 
more  than  three  years.  Under  the  rulings  of  the  court  on 
the  trial,  there  was  a  verdict  and  judgment  for  the  plaintiff, 
on  the  demise  of  Georgia  Goodman  alone,  for  an  undivided 
one-fifth  part  of  the  premises  ;  the  value  of  the  land  was 
assessed  at  $5,000 ;  and  the  value  of  the  permanent  improve- 
ments erected  by  the  defendant  at  $10,000,  being  $G,700  for 
improvements  erected  before  the  commencement  of  the  suit, 
and  S3,300  erected  pending  the  suit.  Each  party  reserved  a 
bill  of  exceptions  to  the  rulings  of  the  court  on  the  trial,  and 
each  sued  out  an  appeal,  and  assigned  errors  in  this  court. 
The  two  appeals  were  argued  and  submitted  together. 

The  land  sued  for  was  a  part  of  the  north-east  quarter  of 
section  thirteen  (13),  township  sixteen  (16),  range  seventeen 
(17),  and  belonged  to  George  R.  Clayton  at  the  time  of  his 
death,  which  occurred  in  October,  1840,  in  Baldwin  county, 
Georgia,  where  he  resided.  The  plaintiffs  were  the  grand 
children  of  said  Clayton,  being  the  children  of  his  daughter, 
Mildred  A.  Holcombe,  the  wife  of  George  G.  Holcombe ; 
except  Georgia  Goodman,  whose  mother,  of  the  same  name, 
was  a  daughter  of  said  Mildred,  and  died  before  the  com- 
mencement of  this  suit.  They  claimed  the  land  under  a 
devise  by  said  Clayton  to  his  daughter  Mildred  for  life,  with 
remainder  to  her  children ;  while  the  defendant  held  and 
claimed  under  an  absolute  deed  from  Mrs.  Holcombe  and  her 
said  husband,  and  a  decree  rendered  by  the  Chancery  Court 
at  Mobile,  ratifying  and  approving  that  conveyance,  and 
debarring  Mrs.  Holcombe's  children  from  asserting  any  title 
to  the  land,  as  hereinafter  more  particularly  stated. 

The  will  of  said  Clayton  was  executed  in  Georgia,  was 
dated  the  15th  October,  1840,  and  was  attested  by  three 
witnesses.  After  directing  the  payment  of  his  debts,  the  tes- 
tator made  the  following  disposition  of  his  property:  "I 
wish  my  children  to  share  my  property,  real  and  personal, 
equally  ;  subject,  however,  to  such  advancements,  or  loans  of 
money,  or  payments  of  money,  made  for  such  child,  other 
than  money  expended  in  the  maintenance,  education,  and 
support  of  such  child.  Let  my  children  assemble  together, 
and  ascertain  in  an  amicable  spirit  what  advancements  may 
have  been  made  by  me  to  each  one ;  after  which,  let  the 
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property  be  divided  into  shares,  allowing  for  such  advance- 
ments, and  specifying  the  property  maliing  up  each  share  or 
lot,  so  that  it  may  be  identified  by  name  or  description. 
Whenever  it  shall  have  been  divided  amongst  themselves 
equitably  and  justly,  let  a  written  memorandum  of  such 
division  be  made,  and  returned  to  the  Superior  Court  of  the 
county  of  Baldwin,  and  there  recorded  for  reference.  My 
minor  children  ma}^,  on  such  division,  be  represented  by  some 
discreet  friend  or  relative,  of  their  own  selection.  Whenever 
the  parts  or  shares  of  my  children  shall  have  been  set  off, 
allotted,  or  ascertained,  upon  division  as  before  directed,  it  is 
my  will  and  desire  that  my  daughters,  Caroline,  Mildred,  and 
Amanda,  have  each  a  life-estate  in  the  respective  shares  fall- 
ing to  them,  and  the  remainder  to  their  children  respectively, 
upon  the  determination  of  such  life-estate.  It  is  my  will, 
moreover,  that  such  several  life-estates  as  are  hereby  given 
shall  in  no  event  be  subject  to  any  debt  or  contract  of  their 
respective  husbands,  or  capable  of  being  alienated  by  their 
husbands,  or  in  any  other  manner  than  by  a  decree  of  a 
court  of  equity ;  and  then,  for  the  necessary  support  and 
maintenance  of  my  daughters,  or  either  of  them."  He  then 
appointed  his  seven  children  as  his  executors,  giving  a  major- 
ity of  them  "  full  power  to  do  all  necessarj'  acts  to  carry  this 
will  into  complete  effect,"  and  desiring  the  husbands  of  the 
three  daughters  "  to  assist  their  respective  wives  in  the  per- 
formance of  the  duties  and  trusts  reposed ;"  and  added ; 
"  Finally,  I  enjoin  it  most  solemnly  upon  all  of  my  children 
and  my  sons-in-law,  that  the  distribution  of  my  property,  as 
hereinbefore  directed,  be  made  harmoniously  and  equitably, 
as  specified  ;  and  that  the  settlements  of  the  lots  or  shares  of 
my  daughters  upon  them  during  their  respective  lives,  then 
to  their  children,  be  carried  out  in  good  faith,  that  my  parental 
love  and  care  for  them  be  not  thwarted." 

This  will  was  admitted  to  probate,  in  the  Court  of  Ordina- 
ry of  Baldwin  county,  Georgia,  on  the  30th  October,  1840,  on 
proof  by  the  subscribing  witnesses ;  and  letters  testamentary 
were,  on  the  same  day,  granted  to  the  testator's  seven  chil- 
dren by  said  court.  A  copy  of  said  will  was  also  recorded  in 
the  Orphans'  Court  of  Montgomery  county,  Alabama,  together 
with  its  probate  in  Georgia,  on  the  certificate  of  the  deputy- 
clerk  of  the  Court  of  Ordinary  of  Baldwin  county,  Georgia ; 
the  only  entry  in  reference  to  it,  made  by  the  probate  judge 
of  Montgomery,  being  in  these  words  :  "  George  R.  Clayton's 
last  will  and  testament,  received  for  record  15  June,  1841." 
On  the  3d  November,  1846,  at  a  special  term  of  the  Orphans' 
Court  of  Montgomery,  "  an  authenticated  copy  "  of  the  will, 
as  it  is  termed,   was  probated  and  admitted  to  record,  as 
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shown  by  an  entry  in  these  words :  "  This  day  came  Joseph 
W.  Wilson  and  Amanda,  his  wife,  and  offered  for  probate  an 
authenticated  copy  of  the  last  will  and  testament  of  George 
B.  Clayton,  deceased;  and  it  appearing  to  the  court  that  said 
George  R,  Clayton  died  in  the  State  of  Georgia ;  and  it  fur- 
ther appearing  that  the  copy  of  the  [will]  presented  has  been 
probated  in  the  Court  of  Ordinary  of  Baldwin  county,  in  said 
State  of  Georgia,  and  that  the  copy  presented  to  this  court 
has  been  authenticated,  according  to  the  act  of  Congress  in 
such  cases  made  and  provided ;  and  the  court  having  heard 
the  testimony  of  W.  C.  Powell,  one  of  the  subscribing  wit- 
nesses to  the  said  will  (it  appearing  by  proof  that  Iverson  L. 
Harris,  another  subscribing  witness,  is  not  a  resident  of  this 
State,  and  that  Thomas  Foard,  another  subscribing  witness, 
has  departed  this  life);  and  the  court  being  satisfied  that  said 
George  R.  Clayton  was  of  sound  and  disposing  mind,  and 
that  he  did  execute  said  last  will  and  testament,  in  the  pre- 
sence of  said  witnesses,  and  that  they  subscribed  their  names 
as  witnesses  in  his  presence,  and  of  each  other  ;  it  is  there- 
fore considered  and  decreed,  that  said  copy  of  said  will, 
authenticated  as  aforesaid,  be  probated  and  recorded.  Or- 
dered, that  the  written  testimony  taken  in  this  case  be  filed 
in  this  ofiice." 

In  April,  1843,  the  lands  situated  in  Montgomery  county, 
Alabama,  were  surveyed,  and  laid  off  into  seven  lots,  by 
Reuben  Emmerson,  county  surveyor,  at  the  instance  of  the 
several  children  and  devisees,  and  a  valuation  placed  upon 
each  lot  by  two  disinterested  persons ;  and  the  several  lots 
were  assigned  by  lottery  to  the  several  parties  in  interest. 
This  survey  and  plat  were  made  at  the  instance  of  P.  D. 
Sayre  and  J.  W.  Wilson,  the  husbands  of  two  of  the  testa- 
tor's daughters,  who  acted  under  written  authority  from  P. 
A.  Clayton,  one  of  the  executors,  as  follows :  "P.  D.  Sayre 
and  J.  W.  Wilson  is  hereby  authorized  to  have  the  land  be- 
longing to  the  estate  of  George  R.  Clayton,  deceased,  adjoin- 
ing the  city  of  Montgomery,  Alabama,  laid  off  into  seven 
equal  lots,  numbered  from  one  (1)  to  seven  (7),  and  to  sell 
them  in  such  manner  as  will  make  the  land  bring  $3^500. 
Any  of  the  heirs  of  said  estate  is  authorized  to  take  either 
of  the  lots,  at  such  price  as  may  be  hereafter  agreed  on,  val- 
uing the  whole  at  the  above  price,  $3,500,  at  this  time"; 
which  was  signed,  "P.  A.  Clayton,  for  the  executors."  The 
division,  as  made  by  lot,  was  signed  by  all  the  parties  in  in- 
terest, P.  D.  Sayre  acting  as  guardian  for  P.  H.  Clayton,  who 
was  a  minor ;  and  it  was  recorded  in  the  office  of  the  "county 
clerk"  of  Montgomery  county,  Alabama,  and  in  the  Court  of 
Ordinary  of  Baldwin  county,  Georgia,  accompanied  with  the 
Vol.  liXiv. 
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certificate  of  James  H.  E.  Washington,  who  conducted  the 
drawing,  and  certified  to  its  correctness.  On  this  division,  lot 
No.  7,  which  contained  the  land  here  sued  for,  was  assigned 
to  Mrs.  Mildred  Holcombe,  and  she  went  into  possession  of 
it  immediately,  as  also  the  other  parties  took  possession  of 
their  respective  portions.  On  the  1st  September,  1851,  Mrs. 
Holcombe  and  her  husband,  George  G.  Holcombe,  sold  and 
conveyed  the  land,  of  which  she  had  continued  in  the  uninter- 
rupted possession,  to  Joseph  S.  Winter,  in  consideration  of 
$1,000  cash  in  hand  paid  ;  the  deed  purporting  to  convey  the 
absolute  title,  and  containing  full  covenants  of  warranty. 
Possession  was  delivered  under  this  deed,  and  Winter  after- 
wards conveyed,  by  deed  with  warranty,  to  a  trustee  for  his 
wife,  Mrs.  Mary  E.  Winter,  the  defendant  in  this  suit,  who 
continued  in  possession  from  1859  to  the  commencement  of 
the  suit. 

On  the  13th  August,  1858,  Winter  filed  his  bill  in  the 
Chancery  Court  at  Mobile,  against  said  George  G.  Hol- 
combe, his  wife,  and  their  children  then  living,  with  the  hus- 
bands of  those  who  were  then  married  ;  alleging  the  sale  and 
conveyance  of  the  land  to  him  by  said  Holcombe  and  wife, 
as  above  stated,  and  their  investment  of  the  purchase-money 
received  in  the  purchase  of  a  house  and  lot  in  Mobile,  in 
which  they  resided  with  their  children ;  alleging,  also,  that 
said  Holcombe  and  wife  represented  to  him  that  they  could 
convey  a  good  title  to  the  land,  as  they  attempted  to  do  by 
their  deed,  and  he  made  the  purchase  on  the  faith  of  their 
representations,  not  having  then  seen  a  copy  of  Clayton's 
will,  which  conveyed  to  Mrs.  Holcombe  only  an  estate  for 
life,  with  remainder  to  her  children ;  that  Holcombe  and  his 
wife  were  unable  to  respond  in  damages  for  the  breach  ot  the 
covenants  contained  in  their  deed ;  and  that  the  property 
bought  in  Mobile  was  more  valuable  than  the  land  in  Mont- 
gomery. The  prayer  of  the  bill  was,  that  the  children's  re- 
mainder in  the  land  be  cut  off,  and  the  defendant  be  quieted 
in  his  possession  and  title  ;  that  the  property  in  Mobile  be 
taken  and  received  by  them  in  full  satisfaction  of  their  inter- 
est in  the  Montgomery  lands  ;•  or,  that  the  property  in  Mobile 
be  charged  as  security  for  the  breach  of  the  covenants  in  the 
deed  of  Holcombe  and  wife;  or,  that  the  contract  be  rescinded, 
and  they  be  required  to  refund  the  purchase-money,  with  in- 
terest. Mrs.  Georgia  Goodman,  one  of  the  defendants  to  the 
bill,  died  before  process  was  served  on  her;  and  a  bill  of 
revivor  was  afterwards  filed  to  bring  in  her  infant  daughter, 
Georgia  Goodman,  one  of  the  plaintiffs  in  this  suit,  as  a  de- 
fendant. Decrees  pro  con/esso  were  entered  against  the  adult 
defendants,  and  a  formal  answer  was  filed  by  the  guardian  ad 


416  SUPKEME  COURT  i^^-  Term, 

[Goodman  v.  Winter.] 

litem  of  the  infants.  The  complainant  took  the  depositions 
of  said  Holcombe  and  his  wife,  who  admitted  the  facts  as 
stated  iu  the  bill. 

On  final  hearing,  on  pleadings  and  proof,  on  the  10th  Feb- 
ruary, 1800,  the  chancellor  rendered  a  decree  for  the  com- 
plainant ,  and  ordered  a  reference  to  the  register,  to  ascer- 
tain and  report  whether  it  would  be  to  the  interest  of  the  in- 
fants that  the  sale  should  be  confirmed.  The  register  having 
reported  that  "it  would  clearly  be  to  the  interest  of  the  minor 
defendants  to  have  the  change  of  investment,  referred  to  in 
the  pleadings,  ratified  and  confirmed,"  the  report  was  con- 
firmed without  objection ;  and  on  the  14th  February,  1860, 
the  chancellor  rendered  a  final  decree  in  the  cause,  as  fol- 
lows: "It  is  decreed,  that  the  children  of  the  defendant, 
Mildred  Holcombe,  be  forever  barred  and  enjoined  from 
asserting  any  title  to  the  remainder,  after  the  death  of  the 
said  Mildred,  in  the  land  in  Montgomery  described  in  the 
pleadings,  and  which  was  sold  to  the  complainant  by  said 
Geo.  G.  Holcombe  and  wife.  It  is  further  decreed,  that  the 
lot  in  Mobile,  purchased  of  James  Battle  and  wife,  be  vested 
in  said  Mildred  Holcombe  and  her  children,  in  the  manner 
contemplated  by  the  deed  from  said  Battle  and  wife  ;  and  the 
change  of  property  intended  to  be  made  by  said  Holcombe 
and  wife,  in  selling  the  lot  in  Montgomery,  and  purchasing 
the  lot  in  Mobile,  is  hereby  ratified  and  confirmed." 

The  deed  of  Battle  and  wife,  referred  to  in  this  decree,  was 
made  an  exhibit  to  the  bill,  and  conveyed  the  property  de- 
scribed to  J.  H.  Pope,  as  trustee,  "in  trust,  however,  and  for 
the  sole  and  separate  use,  benefit  and  enjoyment  of  the  said 
Mildred  A.  Holcombe,  during  her  natural  life,  and  after  her 
death  for  the  use  and  benefit  of  the  children  of  the  said  Mil- 
dred and  her  present  husband,  George  G.  Holcombe,  living 
at  the  time  of  her  death";  and  it  gave  the  trustee  and  Mrs. 
Holcombe  power  to  sell  and  convey  the  property,  re-investing 
the  purchase-money  in  other  property  to  be  held  on  the  same 
trusts.  On  the  17th  April,  1871,  after  the  commencement  of 
this  suit,  Georgia  Goodman  filed  a  bill  of  review  in  the  cause, 
specifying  numerous  errors  and  irregularities  in  the  decree 
and  proceedings,  and  asking  that  the  same  be  set  aside  and 
annulled  so  far  as  it  affected  her  rights  and  interests.  The 
other  remainder-men,  who  were  made  defendants  to  the  bill 
of  review,  admitted  all  its  allegations,  and  asked  that  the  de- 
cree be  set  aside  as  to  them  also.  Winter  demurred  to  the 
bill,  and  specified  numerous  causes  of  demurrer.  The  chancel- 
lor overruled  his  demurrer,  and  decreed,  at  the  November 
term,  1872,  "that  the  said  decree  of  this  court  rendered  on 
the  14th  day  of  February,  1860,  in  the  said  cause  described 
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in  this  bill,  be,  and  the  same  is  hereby,  reversed,  set  aside, 
and  annulled,  in  so  far  only  as  the  rights  of  this  complainant 
are  concerned." 

On  the  trial  of  the  ejectment  suit,  as  the  bills  of  exceptions 
show,  the  plaintiffs  proved  Clayton's  ownership  and  posses- 
sion of  the  land  at  the  time  of  his  death,  his  death  in  Geor- 
gia as  above  stated,  and  the  names  and  number  of  his  chil- 
dren ;  and  then  offered  in  evidence  a  certified  copy  of  the 
record  of  his  will  in  the  Orphans'  Court  of  Montgomery 
county  in  June,  1841,  above  described.  The  defendant  ob- 
jected to  its  admission  as  evidence,  because  it  was  not  the 
probate  of  the  will,  and  because  there  was  no  law  authorizing 
it  to  be  recorded.  The  court  overruled  the  objections,  and 
admitted  the  transcript ;  to  which  rulings  the  defendant  duly 
excepted.  The  plaintiffs  then  offered  in  evidence  a  certified 
transcript  of  the  probate  in  Montgomery  in  1846,  above  set 
out  and  described.  The  defendant  objected  to  the  admission 
of  said  transcript  as  evidence,  "because,  the  proceeding  set 
out  being  a  special  proceeding,  the  necessary  jurisdictional 
fact  nowhere  appears — to-wit,  that  it  touched  or  concerned 
some  estate  in  Alabama";  and  because  the  probate  of  the 
will  in  Georgia,  as  copied  in  the  said  transcript,  did  not  show 
that  the  witnesses  subscribed  their  names  in  the  presence  of 
the  testator,  as  required  to  pass  lands  in  Alabama  ;  and  be- 
cause the  proceeding  purported  only  to  give  probate  of  a 
copy  of  a  copy,  and  not  to  a  copy  of  the  original  will ;  and  be- 
cause the  probate  did  not  give  legal  eflicacy  to  the  original 
will,  or  establish  that  the  will  was  properly  executed,  attested, 
or  probated  in  Georgia.  The  court  overruled  these  several 
objections,  and  admitted  the  transcript ;  to  which  the  de- 
fendant excepted.  The  plaintiffs  then  offered  in  evidence  a 
certified  copy  of  the  survey  and  plat  by  Emmerson,  and  of  the 
agreement  of  partition,  both  above  described,  taken  from 
the  records  of  the  Probate  Court  of  Montgomery,  and  duly 
certified.  It  was  admitted,  by  written  agreement,  "that  said 
copy  be  received  in  place  of  the  original,  if  admissible."  The 
defendant  objected  to  the  admission  of  Emmerson's  survey  and 
plat,  "because  it  was  not  by  law  authorized  to  be  recorded  ; 
and  because  there  was  no  acknowledgment  or  probate  of  the 
same,  no  subscribing  witness  called,  and  no  proof  of  its  exe- 
cution by  Emmerson."  The  court  overruled  each  of  these  ob- 
jections, and  admitted  the  survey  as  evidence ;  to  which  the 
defendant  excepted.  The  defendant  objected,  also,  "to  that 
portion  of  the  pretended  deed  of  partition  wherein  the  names 
of  Clayton's  heirs  appear,  and  to  the  certificate  of  Washing- 
ton, and  to  the  whole  transcript — 1st,  because  the  original 
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should  have  been  produced,  and  the  execution  thereof  proved; 
2d,  that  no  law  gave  it  the  privilege  of  record  ;  3d,  that  there 
was  no  subscribing  witness,  and  no  acknowledgment  or  pro- 
bate." The  court  overruled  each  of  these  objections,  and  ad- 
mitted the  paper  as  evidence  ;  to  which  rulings  the  defend- 
ant excepted.  The  plaintiffs  proved,  also,  Mrs.  Holcombe's 
marriage  in  1840,  and  her  death  in  1867,  and  the  names  and 
marriages  of  her  children,  &c.,  corresponding  with  the  names 
of  the  plaintiff's  lessors  in  the  suit;  "also,  that  the  several 
children  of  said  Clayton  went  into  possession  of  the  several 
portions  of  said  land  respectively  allotted  to  them,  as  shown 
by  the  foregoing  memorandum  of  partition  ;  that  Mrs.  Hol- 
combe  went  into  the  possession  of  said  lot  No.  7,  of  which 
the  land  in  controversy  is  part,  in  1843  ;  and  that  they,  and 
those  holding  under  them,  have  been  in  continuous  posses- 
sion, under  said  partition,  up  to  this  time,— said  Winter 
claiming  to  hold  the  land  in  controversy  adversel}'  to  all  the 
world."  The  plaintiffs  proved,  also,  the  value  of  the  rent  of 
the  land,  with  and  without  the  improvements,  since  the  death 
of  Mrs.  Holcombe ;  and  the  defendant's  possession,  since 
1859,  was  admitted. 

The  plaintiffs  having  closed,  the  defendant  offered  in  evi- 
dence the  deed  from  Holcombe  and  wife  to  J.  S.  Winter, 
above  described,  and  the  deed  of  said  J.  S.  Winter  to  J.  F. 
Winter  as  trustee  for  the  defendant ;  and  then  offered  in  evi- 
dence a  certified  transcript  of  the  proceedings  had  in  the 
Chancery  Court  at  Mobile,  in  the  suit  of  J.  S.  Winter  against 
Holcombe,  his  wife,-  and  children,  above  set  out.  In  the 
plaintiffs'  bill  of  exceptions  it  is  stated,  that  this  transcript 
was  offered  "for  the  purpose  of  barring  all  the  lessors  of 
plaintiff  from  recovery  by  reason  of  said  decree  of  February 
14,  1860,  and,  second,  to  bar  all  said  lessors  except  Georgia 
Goodman  ;"  while  the  statement  in  the  defendant's  bill  of  ex- 
ceptions is,  that  the  transcript  "was  offered  in  support  of  a 
special  plea  in  bar,  thereto  attached,  on  the  3d  June,  1873, 
to  which  no  replication  was  filed."  (The  special  plea  refer- 
red to  is  not  copied  or  noticed  in  the  transcript,  and  the  bill 
of  exceptions  recites  that  the  cause  was  tried  on  issue  joined 
on  the  plea  of  not  guilty,  with  a  suggestion  of  adverse  pos- 
session and  the  erection  of  valuable  improvements).  "The 
plaintiffs  objected  to  the  admission  of  said  transcript;  on  the 
ground  that  said  decree  had  been  reversed  at  the  instance  of 
Georgia  Goodman,  one  of  the  defendants  therein  ;  and  ex- 
hibited a  transcript  of  the  record,  containing  the  bill  of  review 
and  proceedings  therein,  with  the  decree,  showing  that  fact ; 
and  insisted  that  the  same,  setting  out  the  case  as  it  now 
stands,  should  go  to  the  jury,  if  admissible,  in   lieu  of  tho 
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transcript  offered  by  defendant.  The  defendant  objected  to 
the  substitution,  on  the  ground  that,  as  to  the  matter  set  out 
in  said  transcript,  which  had  occurred  since  the  commence- 
ment of  this  suit,  it  was  not  admissible  evidence  in  this  action  ; 
and  because  Georgia  Goodman  was  barred  from  maintaining 
this  action  by  said  original  decree,  and  was  not  entitled  to 
recover."  The  court  sustained  the  plaintiff's  objections  to 
the  first  transcript,  and  overruled  the  defendant's  objections 
to  that  offered  as  a  substitute  ;  excluding  the  transcript  of  the 
proceedings  had  under  Winter's  original  bill,  and  admitting 
that  which  contained  also  the  proceedings  had  under  the 
bill  of  review.  The  defendant  excepted  to  these  rulings ;  and 
according  to  the  plaintiffs'  bill  of  exceptions,  they  also  ex- 
cepted to  the  admission  of  said  transcript  by  the  court,  "as 
a  bar  to  all  the  lessors  except  Georgia  Goodman,  but  not  as 
to  her."  It  is  further  stated,  in  the  plaintiffs'  bill  of  excep- 
tions, that  the  "Statute  Laws  of  Georgia,  by  Hotchkiss," 
pages  455,  687  and  688,  were  read  in  evidence ;  but  they  are 
not  copied  in  the  transcript,  and  there  is  no  agreement  in 
reference  to  them.  Evidence  was  also  introduced  in  regard 
to  the  value  of  the  improvements  erected  by  the  defendant, 
but  it  requires  no  special  notice. 

The  court  charged  the  jury,  "That  the  decree  of  the  Chan- 
cery Court  of  Mobile,  rendered  on  the  14th  February,  1860, 
under  the  bill  filed  by  Joseph  S.  Winter  against  George  G. 
Holcombe  and  others,  is  yet  the  decree  of  said  court,  and 
binding  on  all  the  parties  thereto,  except  wherein  the  decree 
is  annulled,  set  aside,  and  declared  void ;  that  the  decree 
so  rendered  by  the  chancellor  is  annulled  and  set  aside  by 
the  subsequent  decree,  so  far  only  as  it  affects  the  rights  or 
interest  of  Georgia  Goodman  ;  and  that  she  is  entitled  to  re- 
cover, subject  to  the  defendant's  rights  in  putting  permanent 
improvements  on  the  land  while  holding  adversely."  To  this 
charge  each  party  excepted  ;  the  plaintiffs,  because  it  limited 
the  right  of  recovery  to  Georgia  Goodman  ;  and  the  defend- 
ant, because  it  asserted  a  right  of  recovery  by  her.  The 
court  charged  the  jury,  also,  "that,  if  they  believed  the  evi- 
dence, they  must  find  for  the  plaintiff  on  the  demise  of  Geor- 
gia Goodman,  and  for  the  defendant  on  the  demise  of  the 
other  lessors  named"  ;  to  which  charge,  also,  each  party  ex- 
cepted as  before. 

The  defendant  requested  the  following  charges,  which  were 
in  writing  :  1.  "To  find  for  Georgia  Goodman,  the  jury  must 
believe  from  the  evidence,  not  only  that  the  lands  sued  for 
were  devised  by  the  will  of  said  George  R.  Clayton,  but 
also  that  they  were  divided  under  the  will,  and  not  outside  of 
the  will,  by  the  children  of  said  Clayton,  taking  by  descent ; 
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and  that,  under  said  division,  the  lands  in  controversy  were 
allotted  to  said  Mildred  Holcombe."  2.  "If  the  jury  believe 
the  evidence  in  the  cause,  they  will  find  for  the  defendant." 
3.  '■  It  is  incumbent  on  the  plaintiff  to  show  affirmatively,  to 
the  reasonable  satisfaction  of  the  jury,  that  the  lands  in  con- 
troversy are  part  of  the  lands  of  which  said  Clayton  died 
seized,  and  which  he,  by  his  last  will  and  testament,  of  neces- 
sary legal  execution  and  attestation,  devised ;  and  that  the 
particular  lands  sued  for  in  this  action  fell  to  Mildred  Hol^ 
combe  under  a  division  of  the  lands  devised  by  said  Claytouj 
by  the  will  produced;  and  that  such  division  was  made  un- 
der, and  not  outside  of,  or  in  repupjnance  to,  the  provisions 
of  said  will ;  and  if  this  be  not  affirmativel}'  shown  by  the 
plaintiff,  the  jury  will  find  for  the  defendant."  4.  "  If  the 
jury  believe,  from  the  proofs  in  the  cause,  that  said  Clayton 
died  in  October,  1840  ;  and  that  any  right  of  Georgia  Good- 
man's mother  to  the  property  in  controversy  was  left  unas- 
serted, until  after  the  deed  of  September,  1851,  by  Mildred 
and  George  G.  Holcombe  to  said  J.  S.  Winter,  was  executed ; 
and  that  in  the  meantime,  before  the  execution  of  said  deed, 
there  was  a  division  among  the  heirs  at  law  of  said  Claj'ton, 
as  heirs  taking  by  descent, — the  said  Mildred  Holcombe 
taking,  under  said  division,  the  property  here  in  controversy, 
as  her  divisional  share  of  the  lands  in  Alabama  ;  and  that  the 
possession  of  the  property  after  the  death  of  said  Clayton  up 
to  September  1st,  1851,  was  the  possession  of  said  heirs  first, 
and  then  of  said  Mildred  Holcombe,  holding  and  claiming 
as  heirs,  and  not  under  the  will  of  Clayton ;  and  that  up  to 
said  1st  September,  1851,  neither  the  mother  of  Georgia 
Goodman,  nor  any  one  for  her,  disputed  in  any  way  the  pos- 
session of  the  said  heirs,  nor  that  of  the  said  Mildred  Hol- 
combe, nor  her  title  as  heir  taking  by  descent ;  and  that  no 
action  was  in  the  meantime  taken  by  the  executors  of  said 
Clayton's  will,  to  dispute  the  character  of  [the  title]  or  pos- 
session of  said  Mildred,  holding  the  property  as  before  stated  ; 
and  that  the  said  Winter  bought  and  paid  for  the  said  prop- 
erty, as  evidenced  by  said  deed  of  1st  September,  1851 ;  and 
that  he  paid  his  money  in  good  faith,  believing  at  the  time 
that  said  Mildred  held  as  heir  at  law,  and  tLat  she  could 
make  a  good  title  thereto  ;  then,  the  jury  will  be  authorized 
to  consider  the  case  as  one  of  adverse  possession  as  against 
the  remainder-men  named  in  the  will,  and  as  against  the  said 
complainant's  mother,  if  she  was  one  of  the  number ;  and  if 
said  possession  of  defendant,  and  those  whose  possession  she 
has,  has  since  been  peaceable,  they  must  find  against  the 
claims  of  said  Georgia  Goodman."     The  court  refused  each 
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of  these  charges,  and  the  defendant  duly  excepted  to  the  re- 
fusal of  each. 

Each  party  here  assigns  as  error  the  several  rulings  of  the 
court  below,  to  which  exceptions  were  reserved,  as  above 
stated.  The  opinion  of  this  court  was  delivered  in  August, 
1879,  but  the  case  has  never  been  reported. 

R.  M.  Williamson,  for  the  plaintiffs  below. — 1.  The  sale 
and  conveyance  by  Holcombe  and  wife  to  Winter,  in  1851, 
passed  only  such  interest  in  the  land  as  Mrs.  Holcombe  then 
owned,  and  did  not  destroy  or  affect  the  interest  of  the  re- 
mainder-men. Its  only  legal  effect  was,  to  make  Winter  ten- 
ant in  common  with  Clayton's  other  children,  to  the  extent  of 
Mrs.  Holcombe's  life-estate.  No  relation  of  trust  existed  be- 
tween Holcombe  and  wife  and  their  children.  The  act  of 
Holcombe  and  wife  in  selling  the  property,  so  far  as  the  in- 
terest of  their  children  was  concerned,  was  the  act  of  stran- 
gers dealing  with  property  which  did  not  belong  to  them,  and 
over  which  they  had  no  power.  Such  a  sale  can  not  be 
made  valid  by  any  ratification  or  confirmation  by  a  court  of 
equity,  or  any  other  tribunal.  It  does  not  occupy  as  high 
ground  as  a  sale  of  property  by  an  officer  of  court,  acting  un- 
der a  misconstruction  of  his  authority  ;  to  which  no  validity 
can  be  imparted  by  any  subsequent  decree  of  the  court, 
though  it  might  have  authorized  the  sale  in  the  first  instance. 
Gray  v.  Brignardillo,  1  Wallace,  C27 ;  Minnesota  Co,  v.  St. 
Paul  Co.,  2  Wallace,  609-40;  Shrivers  Heirs  v.  Lynn,  2  How- 
ard, 59-60.  There  are  two  classes  of  cases,  in  which  a  court 
of  equity  will  ratify  and  sustain  an  act  done  without  previous 
authority :  1st,  when  one  holding  the  legal  title  surrenders 
the  estate  to  the  beneficial  owner ;  2d,  when  a  trustee,  acting 
in  good  faith,  and  exercising  his  best  judgment,  exceeds  his 
authority,  but  the  cestui  que  trust  is  not  thereby  injured;  in 
which  case,  a  court  of  equity  will  save  the  trustee  harmless, 
and  compel  the  cestui  que  trust  to  make  an  election.  In  all 
these  cases,  the  jurisdiction  is  derived  from  the  power  of  the 
court  over  trustees  and  trust  estates ;  and  no  case  can  be 
found,  in  which  the  unauthorized  act  was  ratified,  regardless 
of  the  beneficiaries'  right  of  election.  The  power  of  a  court 
of  equity,  over  such  transactions,  is  carefully  and  cautiously 
exercised,  and  kept  within  the  line  of  safe  precedents ;  for  it 
is  well  understood  that,  in  these  friendly  suits,  so  called,  the 
only  friendless  party  is  he  who  is  most  vitally  interested,  and 
•who  yet  has  no  voice  in  the  suit, 

2.  The  Chancery  Court  at  Mobile  acquired  no  jurisdiction 
over  this  property,  so  far  as  the  remainder-men  had  an  inter- 
est in  it,  under  the  bill  filed  by  Winter.     They  were  then  all 
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minors,  except  Mrs.  Pope,  who  was  a  married  woman ;  their 
estate  was  strictly  a  legal  estate  :  there  were  uo  trusts  con- 
nected with  it ;  and  none  of'  them  were  wards  of  the  court. 
Unless  the  Chancery  Court  has  power  to  order  or  decree  a 
sale  of  the  legal  estate  of  married  women  and  infants,  for  re- 
investment in  other  property — not  at  their  instance,  but  at 
the  instance  of  others  in  adverse  interest — the  proceeding  is 
null  and  void,  for  want  of  jurisdiction  of  the  subject-matter. 
There  are  cases  in  which,  on  the  ground  of  necessity,  the 
court  will  trench  upon  the  principal,  for  the  maintenance  of 
infants  or  lunatics  ;  but  this  requires  an  extreme  case,  and  is 
done  with  fear  and  trembling. —  Greemoell  v.  Greenwell,  5 
Vesey,  194  ;  In  re  Boshuick,  4  John.  Ch.  100.  The  general 
principle  is,  that  a  court  of  equity  has  no  power  over  legal 
estates — can  not  pass  upon  the  title,  or  take  charge  of  it  for 
any  purpose — except  as  incident  to  some  trust  or  equity.  A 
trustee  can  not  maintain  a  bill  in  equity  upon  a  legal  title, 
which  would  support  an  action  at  law. — Kimball  v.  Moody, 
27  Ala.  130.  In  England,  the  court  has  always  refused  to 
cut  off  the  inheritance  of  an  infaut,  on  the  ground  of  a  sup- 
posed benefit  to  him. — 1  Vesev,  sr.,  229 ;   Taylor  v.  Phillips, 

2  Vesey,  sr.,  23  ;  3  Atkins,"'613  ;  BusseU  v.  Russell,  1  Mol- 
loy,  258-9.  It  has  always  refused  to  sell  the  real  estate 
of  an  infant,  or  to  change  the  investment  of  it ;  repudia- 
ting the  power  to  do  so,  though  it  might  appear  to  be 
for  his  benefit  and  advantage  that  it  should  be  done. —  Calvert 
V.  Godfrey,  6  Beavan,  97 ;  Brookfield  v.  Bradley,  1  Jac.  632 ; 
Petro  V.  Gardner,  2  Y.  &  Coll.  312  ;  Simpson  v.  Jones,  2  E.  & 
M.  365  ;  Willard's  Equity,  629  ;  Tyler  on  Infancy  and  Cover- 
ture, 296.  The  American  authorities  are  equally  conclusive 
on  the  question. —  Windsor  v.  Mc  Veigh,  3  Otto,  274  ;  Dill  v. 
Bogers,  6  Hill,  N.  Y.  415 ;  Onderdonk  v.  Mott,  34  Barbour, 
106 ;  Baker  v.  Lorillard,  4  Comstock,  266  ;  Watson  v.   Watson, 

3  Jones' Eq.  N.  C.  400;  Williamson  v.  Berry,  8  Howard,  495  ; 
495;  Tiffany  &  Bullard  on  Trusts,  641.  In  this  State, 
the  question  has  not  been  directly  presented  ;  but  the  reas- 
oning of  the  court  in  Cresswell  v.  Crawford,  55  Ala,  497,  sustains 
the  argument  here  made.  The  case  of  Bivers  v.  Durr,  46 
Ala.  418,  involved  a  trust  estate,  and  the  right  to  sell  for  par- 
tition ;  and  the  authority  cited,  19  Vesey,  122,  is  against  the 
conclusion  of  the  court.  That  the  legislative  power  alone  is 
competent  to  dispose  of  an  infant's  real  estate,  see  Holm,ans 
Heirs  v.  Bank  of  Norfolk,  12  Ala.  309 ;  Watkins  v.  Holm^n, 
16  Peters,  59 ;  3  L.  C.  in  Eq.  269. 

3.  The  testator's  will  was  not  before  the  Chancery  Court 
which  assumed  to  dispose  of  this  property,  but  it  is  before 
this  court ;  and  it  imposes  peculiar  and  unusual  restraints 
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upon  the  alienation  of  the  property  during  the  continuance 
of  the  Hfe-estate.  These  restraints  are  not  violative  of  any 
principle  of  law,  and  no  court  has  any  power  to  set  them 
aside, — Petro  v.  Gardner,  2  Y.  &  Coll.  811 ;  In  re  Turner,  10 
Barbour,  552  ;  Tuthill  v.  Mosely,  45  Ala.  621. 

4.  The  probate  of  the  will  in  Alabama,  in  1846,  was  suffi- 
cient, without  reference  to  the  defective  probate  in  Georgia. 
Pope  V.  Pickett,  51  Ala.  585. 

5.  When  a  decree  is  set  aside,  or  reversed,  on  writ  of 
error,  appeal,  or  bill  of  review,  it  is  entirely  annulled.  A 
judgment  or  decree  is  an  entire  thing,  and  it  is  either  right  or 
wrong.  When  ascertained  and  determined  by  the  revising 
tribunal,  at  the  instance  of  a  party  who  has  a  right  to  revise 
it,  to  be  wrong,  it  is  set  aside  and  annulled  for  all  purposes. 
Moore  &  Keefe,  10  Ohio,  362  ;  Wilkins  v.  Phillips,  3  Ohio,  49; 
Massie  v.  Wallace,  12  Ohio,  351 ;  Kennedy  v.  Duncan,  Hard. 
Ky.  365. 

Winter  &  Winter,  for  the  defendant. — 1.  The  jurisdiction 
of  the  Chancery  Court,  as  the  general  guardian  of  infants, 
over  their  estates  and  persons,  has  existed  so  long,  that  its 
origin  is  involved  in  obscurity ;  but,  whatever  may  be  its  ori- 
gin, "  it  is  now  conceded  on  all  sides  to  be  firmly  established, 
and  beyond  the  reach  of  controversy." — 2  Story's  Equity, 
§§  1328-34 ;  Preston  v.  Dunn,  25  Ala.  507 ;  which  latter  case 
is  approved  by  Stone  J.,  in  Hunt's  Heirs  v.  Ellison,  32  Ala. ; 
Lee  V.  Lee,  55  Ala.  590.  This  jurisdiction  involves  the  power 
to  change  the  nature  of  the  infant's  estate — to  convert  realty 
into  personalty,  or  personaltj/  into  realty ;  and  even  to  con- 
sume the  principal  of  the  estate,  when  necessary  for  the  main- 
tenance or  education  of  the  infant.  This  principle  has  been 
recognized  and  exercised  by  this  court,  in  Ex  parte  Jeioett,  16 
Ala.  410  ;  Rivers  v.  Durr,  46  Ala.  418  ;  and  in  Crawford  v. 
Cressioell,  55  Ala.  497,  it  was  not  repudiated,  though  the 
decree  rendered  by  the  chancellor  was,  on  direct  appeal,  held 
erroneous.  This  jurisdiction  is  founded  on  necessity,  and  is 
always  exercised  with  a  view  to  the  benefit  and  advantage  of 
the  infant ;  and  sometimes,  in  an  extreme  case,  in  violation 
of  the  instrument  creating  the  estate,  as  in  Watts  v.  Stede,  19 
Ala.  656.  In  other  States  of  the  Union,  the  same  doctrine  is 
well  established,  and  the  English  rule  is  repudiated,  as  being 
inconsistent  with  our  laws,  institutions,  and  circumstances. 
See  Huger  v.  Huger,  3  Dess.  S.  C.  18 ;  Stapleton  v.  Vanderhilt, 
lb.  22 ;  Smith  v.  Sackett,  5  Gilm. ;  Lynch  v.  Rotan,  39  III.  141; 
Grattan  v.  Grattan,  18  111.  171 ;  Coivles  v.  Goivles,  3  Gilm.  435; 
Doivning  v.  Lesesne,  35  Md.  474;  Kearn  v.  Vaughan,  50  Mo. 
284.     When  the  court  has  power  to  decree  a  sale  in  the  first 
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instance,  it  has  equal  power  to  give  sanction  and  validity  to  a 
sale  made  without  previous  authority  :  it  is  but  electing  for 
the  infant,  where  he  has  an  undoubted  right  of  election,  and 
is  incapable  of  exercising  it. — Boyce  v.  Fritchett,  6  Dana,  233; 
2  Story's  Equity,  §  1357. 

2.  The  correctness  of  the  chancellor's  decree,  under  the  bill 
filed  by  Winter,  is  not  involved  in  this  action.  The  Chancery 
Court  is  a  court  of  superior,  or  general  jurisdiction  ;  and  its 
decree  in  a  cause  brought  regularly  before  it,  relating  to  a 
subject-matter  of  which  it  has  cognizance,  all  parties  inter- 
ested being  present,  can  not  be  collaterally  attacked. —  Voor- 
hees  V.  U.  S.  Bank,  10  Peters,  474  ;  United  Htates  v.  Arredondo, 

6  Peters,  709  ;  Ex  parte  Watkins,  3  Peters,  207  ;  Stevenfion  v. 
Bonsteel,  30  Iowa,  286 ;  Clay  v.  Hoogland,  6  Cal.  688 ;  Kemp 
V.  Kennedy,  5  Cranch,  185 ;  6  Cranch,  267 ;  8  Howard,  611 ; 

WyatVs  Adnir  v.  Rarnho,  29  Ala.  523 ;  Adams  v.  Jeffries,  12 
Ohio,  253  ;  Sheldon  v.  Neiuton,  3  Ohio  St.  494  ;  Ex  parte  Stick- 
ney,  40  Ala.  168  ;  McNutt  v.  Turner,  16  Wallace,  364 ;  77 
Penn.  197 ;  Dorsey  v.  Kendall,  8  Bush,  Ky.  294 ;  8  B.  Mon. 
102  ;  McLiun  v.  Martin,  49  Mo.  362  ;  1  Woods,  C.  C.  279,  593; 
Pulaski  County  v.  Stuart,  28  Grattan,  Ya.  872 ;  Grignon's 
Lessee  v.  Astor,  2  Howard,  338  ;  Cornell  v.  Williams,  20  Wal- 
lace, 249  ;  Thacker  v.  Chambers,  5  Humph.  313  ;  5  Texas,  578; 

Gelston  V.  Hoyt,  1  John.  Ch.  543 ;  Wesson  v.  Chamberlain,  3 
Comst.N.  Y.  3ol.  In  all  these  cases,  the  distinction  is  drawn 
between  want  of  jurisdiction,  and  mere  error  of  judgment — 
between  judgments  which  are  void,  and  those  which  are 
merely  voidable,  or  reversible  on  error  or  appeal ;  and  it  is 
important  in  this  case  to  observe  the  distinction.  See,  also. 
Freeman  on  Judgments,  §  118  ;  McNamara  on  Nullities,  137. 

3.  The  authorities  cited  for  appellant,  to  the  effect  that  a 
decree  or  judgment,  reversed  or  annulled  as  to  one  of  the 
parties,  is  reversed  or  annulled  as  to  all,  apply  only  to  cases 
of  joint  tenancy,  and  proceed  on  the  idea  that  the  interests 
are  incapable  of  division.  Other  authorities,  again,  take  the 
other   extreme,  and   hold   all   barred   when    one   is  barred. 

7  Cranch,  156 ;  Robinson  v.  Smith,  Litt.  Sel.  Cases, 
296;  Milner  v.  Davis,  lb.  436;  7  B.  Monroe,  236.  But 
neither  of  these  principles  applies  to  the  case  of  tenants  in 
common,  whose  interests  are  held  in  severalty,  and  each  must 
stand  or  fall  on  the  merits  of  hie.  own  right. — Morris  v.  Arm- 
strong, 10  Ohio,  12;  Branson  v.  Adams,  10  Ohio,  136  ;  Massey 
V.  Blaitheivs,  12  Ohio,  353;  Wade  v.  Johnson,  5  Humph.  117  ; 
Jordan  v.  Thornton,  7  Geo.  517 ;  Tabord  v.  Archer,  Bailey's 
Eq.  S.  C.  535 ;  Angell  on  Limitations,  §  484. 

4.  To  enable  the  devisees  in  this  case  to  recover,  it  was 
necessary   for  them   to   show   that  the  will  was   executed, 


1879]  OF  ALABAMA.  425 

[Goodman  v,  Winter.] 

attested,  and  probated,  according  to  the  laws  of  Alabama. 
The  probate  in  Georgia  was  not  sufficient  to  pass  the  lands  in 
Alabama,  because  it  was  not  shown  that  the  attesting  wit- 
nesses signed  their  names  in  the  presence  of  the  testator,  as 
required  by  the  Alabama  statute.  Recognizing  this  fact,  the 
parties  interested  made  a  voluntary  division  of  the  lands  in 
Alabama  among  themselves  as  heirs ;  and  this  is  the  only 
division  shown  to  have  been  made  at  any  time.  Several 
years  afterwards,  an  attempt  was  made  to  admit  to  record  an 
authenticated  copy  of  the  will,  as  probated  in  Georgia ;  and 
during  this  proceeding,  to  engraft  upon  it,  or  incorporate  into 
it,  a  distinct  proceeding  to  prove  the  original  will,  and  thus 
supply  the  deficiencies  of  the  Georgia  probate.  This  pro- 
ceeding was  strictly  statutory,  and  can  not  be  referred  to  the 
general  jurisdiction  of  the  court;  and  it  fails  to  show  an 
essential  fact — namely,  that  the  will  concerned  estates  in 
Alabama.  Hence,  it  is  void  as  an  original  probate  of  a  for- 
eign will  ;  and  for  the  further  reason,  that  such  attempted 
original  probate  could  not  be  incorporated  into  a  special  pro- 
ceeding, such  as  was  inaugurated,  to  admit  to  record  an 
authenticated  copy  of  the  will  and  its  foreign  probate.  All 
the  objections  to  evidence,  made  in  the  court  below,  are 
insisted  on. 

BRICKELL,  C.  J.— The  devise  and  bequest  in  the  will  of 
George  R.  Clayton,  to  his  children,  of  all  his  estate,  real  and 
personal,  remaining  after  the  payment  of  his  debts,  to  be 
divided  among  them  equally,  each  child  accounting  for  ad- 
vancements, created  a  tenancy  in  common ;  the  daughters 
taking  estates  for  life,  with  remainders  to  their  children, 
which  were  subject  to  open  and  let  in  after-born  children. 
This  tenancy  in  common  continued,  until  there  was  a  parti- 
tion, or  division,  which  the  will  contemplated.  If,  befdre 
such  division,  any  of  the  daughters  had  died,  her  children,  as 
remainder-men,  would  have  become  tenants  in  common  with 
the  surviving  children  of  the  testator. —  Chujhizola  v.  LeBaron, 
21  Ala.  406;  1  Jarman  on  Wills,  117.  The  fee  simple  passes 
by  the  devise — the  entirety  to  the  sons,  an  estate  for  life  to 
the  daughters,  with  remainder  to  their  children.  Such  would 
have  been  the  construction  and  operation  of  the  will  at  com- 
mon law.  In  this  State,  joint  tenancy  has  been  abolished, 
by  statute  enacted  under  the  territorial  government ;  and 
when  such  an  estate  may  have  been  created,  by  proper  words 
according  to  the  common  law,  it  is  converted  into  a  tenancy 
in  common.  This  statute  would  have  controlled  the  opera- 
tion and  construction  of  the  will,  if  it  had  created  a  joint  ten- 
ancy, so  far  as  it  affects^  the  lands  here  situate.     A  division 
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of  the  estate  the  will  contemplates,  without  a  resort  to  judicial 
proceedings,  by  the  act  of  the  children  ;  so  that  the  share  or 
portion  each  one  is  entitled  to  hold  in  severalty,  can  be 
ascertained  and  identified.  The  evidence  of  such  division, 
and  of  the  title  of  the  children,  which  is  to  be  preserved,  the 
will  prescribes.  No  deed  of  conveyance  of  any  kind  is  re- 
quired, to  pass  title  to  the  children  severally.  By  the  opera- 
tion of  the  devise,  and  by  force  of  its  terms,  when  a  division 
is  made,  the  share  of  each  child  is  identified,  and  each  is 
clothed  with  the  legal  title  thereto  in  severalty. 

2.  At  common  law,  the  ecclesiastical  courts  had  exclusive 
jurisdiction  of  the  probate  of  wills  of  personal  property,  and 
probate  was  necessary  to  authorize  a  legatee  to  maintain  a 
suit,  at  law  or  in  equity,  for  the  recovery  of  a  gift  to  him.  No 
other  evidence  of  the  existence  and  validity  bf  the  will  could 
be  received. — Shepherd  v.  Nabors,  6  Ala.  637.  The  sentence 
of  probate,  had  in  the  proper  tribunal  of  the  domicile  of  the 
testator,  was  in  rem,  not  in  personam,  and  could  not  be  collat- 
erally assailed.  In  other  countries,  it  operated  as  evidence, 
and  was  the  foundation  of  an  ancillary  probate,  when  in  such 
countries  probate  was  indispensable  to  enable  the  legatee 
there  to  maintain  suits, — Moore  v.  Lewis,  21  Ala.  580;  Wood 
V.  Matthews,  53  Ala.  I .  Devises  of  real  estate,  independent  of 
statutory  enactment,  did  not  need  a  formal  probate,  to  entitle 
them  to  be  received  as  evidence.  Of  them,  the  ecclesiastical 
courts  had  no  jurisdiction,  and  their  existence  and  validity 
could  only  be  contested  in  ordinary  actions  at  common  law. 
The  judgment  in  such  actions  was  binding  only  on  parties 
and  privies.  The  jurisdiction  of  the  ecclesiastical  courts,  in 
this  country,  has  been  translated  to  courts,  though  differing 
in  organization,  of  the  same  general  jurisdiction,  and  the 
sentences  of  these  courts  have  the  same  legal  operation  and 
effect.  In  many  of  the  States,  the  jurisdiction  has  been  en- 
larged, and  embraces  not  only  wills  of  personal  property,  but 
devises  of  real  estate,  not  distinguishing  between  them,  and 
providing  modes  of  contesting  their  validity.  When  juris- 
diction is  thus  conferred,  it  is  plenary  and  exclusive  ;  and  the 
sentence  of  probate,  being  in  rem,  is  conclusive,  in  all  other 
than  a  direct  proceeding  for  its  vacation  or  reversal ;  and  is 
as  indispensable  as  matter  of  evidence,  to  the  force  and  effect 
of  a  devise,  as  to  a  bequest  of  personal  property. — 2  Green. 
Ev.  672  ;  1  Jarman  on  Wills,  215  ;  Shumway  v.  Holbrook, 
1  Pick.  114;  Kerr  V.  Moore,  9  Wheat.  565;  McCormick  v. 
Sullivant,  10  Wheat.  192;  Johnson  v.  (rZasscocA;,  2  Ala.  218; 
Tompkins  v.  Tompkins,  1  Story,  547  ;  Poplin  v.  Haivks,  8  N. 
H.  124 ;  Dublin  v.  Ghadbourn,  16  Mass.  433. 
3.  In  the  absence  of  statutory  provisions,  the  sentence  of  pro- 
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bate,  in  the  proper  tribunal  of  the  domicile  of  the  testator,  is 
conclusive  everywhere,  of  the  capacity  of  the  testator,  and  of 
the  due  execution  and  validity  of  a  will  of  personal  property. 
No  other  tribunal,  foreign  or  domestic,  will  indulge  an  inquiry 
behind  or  beyond  it.  When  the  probate  is  to  operate  in  an- 
other jurisdiction,  ancillary  probate  may  be  necessary  ;  but 
the  only  inquiry  then  made  is  as  to  the  validity  and  due  au- 
thentication of  the  original  probate.  Ascertaining  that  to 
have  been  granted  by  a  court  of  competent  jurisdiction,  and 
to  be  properly  authenticated,  ancillary  probate  is  a  matter  of 
right. — Brock  v.  Frank,  51  Ala.  85;  Williams  v.  Sanders,  5 
Cold.  GO;  Whar.  Con.  Laws,  §  645;  Redf.  Wills,  394-98. 

4.  The  statutes  of  force  at  the  death  of  the  testator,  and  con- 
tinuing of  force  until  the  Code  of  1852  became  operative  (on 
the  17th  January,  1853),  conferred  on  the  Orphans'  Courts 
exclusive  jurisdiction  of  the  probate  of  wills,  not  only  of  per- 
sonal, but  of  real  estate,  making  no  distinction  between  them. 
The  validity  of  the  will  was  the  subject  of  contest  in  the  Or- 
phans' Court,  at  the  time  of  probate  ;  or,  within  five  years 
after  the  sentence  of  probate,  by  bill  in  chancery.  In  no 
other  mode  could  its  validity  be  questioned ;  and  after  five 
years,  the  original  probate  was  binding  and  conclusive  on  all 
parties  concerned,  except  infants, /emmes  covert,  non  compotes 
mentis,  or  persons  absent  from  the  State,  who  were  allowed 
a  like  period  of  five  years,  after  the  removal  of  disabilities, 
to  contest  the  validity  of  the  will  in  equity. — Clay's  Dig. 
597-98.  The  operation  of  these  statutes  was,  that  probate  of 
a  will  was  as  necessary  as  evidence  to  give  efifect  to  a  devise, 
as  it  was  at  common  law  to  give  effect  to  a  legacy,  or  a  be- 
quest of  chattels,  and  the  probate  was  as  conclusive  of  the 
validity  of  the  will,  so  far  as  it  devised  real  estate,  as  it  was 
so  far  as  it  disposed  of  personal  property. 

The  statutes  proceeded  further,  and  authorized  the  probate 
of  authenticated  copies  of  wills,  proved  according  to  the  laws 
of  any  of  the  United  States,  or  of  any  country  out  of  the 
limits  of  the  United  States,  touching  or  concerning  estates 
within  this  State  ;  but  its  validity  was  subject  to  be  contested 
and  controverted  in  the  saine  manner  as  the  original  might 
have  been. — Clay's  Dig.  598,  §  12.  In  Varner  v.  Bevil,  17 
Ala.  28(i,  it  was  held,  that  probate  of  a  foreign  will,  at  the 
domicile  of  the  testator,  was  not  essential  to  authorize  probate 
in  this  State,  the  testator  having  here  real  and  personal 
estate  on  which  it  operated  ;  the  statute  not  diminishing  the 
jurisdiction  of  our  courts,  but  enlarging  it,  so  that,  not- 
withstanding probate  had  been  granted  at  the  domicile  of  the 
testator,  the  validity  of  the  will  could  be  controverted,  when 
probate  was  sought  in  our  courts.     The  statute,  in  this  re- 
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spect,  manifestly  modified  the  general  principle  of  law,  appli- 
cable to  the  probate  of  wills  of  personal  property,  that  the 
sentence  of  a  tribunal  of  competent  jurisdiction  is  binding 
and  conclusive  everywhere.  The  probate  here  was  not  merely 
ancillary,  but  original,  having  the  force  and  effect,  on  personal 
and  real  property  here  situate,  of  a  will  made  by  a  resident 
of  this  State. 

5.  The  law  of  the  domicile  of  the  owner,  whether  he  dies 
testate  or  intestate,  controls  the  disposition  or  succession  to 
his  personal  property.  The  descent,  title  to,  and  disposition 
of  real  estate,  is  subject  exclusively  to  the  laws  of  the  coun- 
try where  it  is  situate.  Whatever  are  the  modes  of  aliena- 
tion, or  of  devise,  or  the  evidence  of  alienation  or  of  devise, 
these  laws  may  prescribe,  as  essential  to  pass  title,  must  be 
observed,  without  regard  to  the  laws  of  the  domicile  of  the 
owner,  or  of  the  place  of  making  the  alienation  or  devise. 
Varner  v.  Bevil,  17  Ala.  286 ;  Brock  v.  Frank,  51  Ala,  85 ; 
Kerr  v.  Moore,  9  Wheat,  5ti5.  Hence,  where  a  statute  of  the 
State  where  lands  are  situate  requires  that  a  will  devising 
them,  made  in  another  State,  shall  be  authenticated  in  a  par- 
ticular manner  and  recorded,  or  that  probate  shall  be  granted, 
an  observance  of  these  requisitions  must  be  had,  or  the  de- 
vise is  inoperative  for  the  want  of  the  only  evidence  of  its 
existence  which  can  be  received, — Wheat.  Con.  Laws,  §  561 ; 
Kerr  v.  Moore,  supra ;  McCormick  v.  Sullivant,  10  Wheat. 
192  ;  Dublin  v.  Chadbourn,  16  Mass,  433. 

So  far  as  the  will  of  the  testator  "touched  or  concerned 
estate  in  this  State,"  probate  here  was  essential,  as  evidence  of 
the  title  of  the  devisees.  The  mere  registration  in  the  Coun- 
ty, or  Orphans'  Court,  of  an  authenticated  copy  of  the  will, 
and  its  probate  at  the  domicile  of  the  testator,  was  not  au- 
thorized. It  could  not  operate  as  evidence  of  the  title  of  the 
devisees,  nor  could  it  operate  as  notice  of  the  existence  of 
the  will ;  nor  had  the  probate  judge  any  authority  to  ceitify 
such  registration,  to  be  used  as  an  instrument  of  evidence  in 
other  tribunals. — Doe  v.  Pickett,  51  Ala,  584.  In  the  admis- 
sion of  such  copy,  the  Circuit  Court  erred.  But  the  error 
was  rendered  harmless,  by  the  subsequent  introduction  of  the 
probate  of  the  will  in  November,  1846, 

6,  The  validity  of  the  latter  probate  is  assailed,  because 
it  is  not  shown  by  the  record,  that  the  \vill  "touched  or  con- 
cerned estates"  within  this  State.  The  Court  of  Probate,  nor 
the  former  Orphans'  Court,  as  to  the  granting  of  administra- 
tion, or  of  letters  testimentary,  the  latter  including  the  pro- 
bate of  wills,  is  esteemed  as  a  court  of  limited  or  statutory, 
but  as  a  court  of  general  jurisdiction.  The  probate  is  a 
sentence  in  rem,  not  in  personam  ;  and  it  is  final  and  conclu- 
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sive  upon  all  parties,  unless  it  is  directly  impeached  in  the 
mode  prescribed  by  the  statute,  or  by  a  proper  proceeding 
for  its  revocation  in  the  court  granting  it.  The  objection  now 
made  is,  not  that  the  fact  that  the  will  touched  or  concerned 
estates  here  did  not  exist,  but  that  the  sentence  is  irregular  in 
not  reciting  that  fact.  It  would  be  a^ruinous  precedent,  now 
that  all  disputation  of  the  probate  is  cut  off  by  the  statute, 
to  entertain  such  an  objection  in  a  collateral  proceeding. 
Herbert  v.  Hanrick,  16  Ala.  581.  In  Doe  v.  Pickett,  51  Ala. 
585,  the  sufficiency  of  this  probate  was  directly  involved,  and 
it  was  pronounced  valid.     We  adhere  to  that  decision. 

7.  The  lessors  of  the  plaintiff  deducing  title  in  entirety  to 
the  premises,  it  was  necessary  for  them  to  show  that  there 
had  been  a  partition,  or  division,  on  which  the  premises  had 
been  allotted  or  assigned  in  severalty  to  their  mother.  That 
there  was  a  partition  in  1842,  before  probate  of  the  will  in 
this  State,  is  not  a  disputed  fact.  The  interest  of  a  devisee 
vests  immediately  on  the  death  of  the  testator.  No  estate 
can  or  ought  to  intervene,  between  that  of  the  testator  and 
the  devisee.  Some  period  of  time  must  elapse  between  the 
death  of  the  testator  and  the  probate,  when  probate  is  essen- 
tial as  evidence  of  the  title  of  the  devisee— of  the  due  execu- 
tion and  validity  of  the  will.  Then,  the  probate  has  relation 
to  the  death  of  the  testator,  and  is  evidence  of  the  title  of 
the  devisee  vesting  at  that  time.— 3  Wash.  Real  Prop.  450. 
Where  registration  or  probate  of  a  foreign  will  is  necessary 
according  to  the  local  laws,  as  evidence  of  the  title  of  the 
devisee,  the  registration  or  probate  has  relation  to  the  death 
of  the  testator,  and  the  title  is  regarded  as  vesting  from  that 
period,  and  not  from  the  registration  or  probate. — Poole  v. 
Fleeger,  11  Pet.  211 ;  Spring  v.  Parkman,  12  Maine,  127  ;  Hall 
V.  Ashby,  9  Ohio,  96.  The  probate  operating  only  as  evi- 
dence, not  being  the  inception  of  the  title  of  the  devisees, 
without  it  they  could  make  the  partition  or  division  the  will 
contemplates  and  authorizes  ;  and  contemplates  and  author- 
izes simply  for  the  purpose  of  identifying  the  particular  prop- 
erty each  child  should  hold  in  severalty.  The  title  is  derived 
from  the  will,  not  from  the  partition.  When  there  was  a  sub- 
sequent probate  of  the  will,  the  probate  had  relation  to  the 
testator's  death,  and  furnished  the  necessary  legal  evidence 
of  the  title  of  the  devisee.  It  did  not  operate  to  destroy  the 
division  which  had  been  made,  but  simply  furnished  complete 
evidence  of  the  several  titles  of  the  devisees. 

8.  It  is  not  a  matter  of  importance,  that  there  is  a  recital 
in  one  part  of  the  partition  that  it  is  among  the  heirs  of  the 
testator.  In  fact,  there  was  no  estate  descending  to  the 
heirs  to  be   divided,  and  the   persons  among  and  between 
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whom  the  partition  was  made  were  the  devisees  of  the  testa- 
tor, deriving  title  wholly  from  the  will.  The  recital  is  merely 
inadvertent, — an  inaccurate  expression  of  the  relation  of  the 
parties,  not  uncommon  with  persons  unskilfull  in  the  use  of 
language, — and  cannot  impair  the  rights  of  parties,  or  change 
the  real  character  of  the  division.  Whether  the  transcript 
of  the  partition,  as  recorded  in  the  Court  of  Probate,  was  ad- 
missible in  evidence,  is  not  a  question  now  to  be  considered, 
the  parties  having  agreed  such  transcript  should  be  received, 
if  the  original  partition  was  admissible ;  and  of  its  admissi- 
bility there  can  be  no  doubt. 

9.  As  we  have  said,  the  will  contemplates  and  authorizes  a 
voluntary  partition  or  division  between  the  devisees ;  and 
when  it  is  effected,  title  is  not  derived  from  it,  but  from  the 
will.  The  partition  or  division  simply  designates  the  portion 
or  share  of  the  estate,  real  and  personal,  each  devisee  or  leg- 
atee is  entitled  to  hold  in  severalty  under  the  will.  The  pos- 
session, with  claim  of  exclusive  title  to  the  premises  in  con- 
troversy— exclusive,  so  far  as  the  other  devisees  are  con- 
cerned— by  Mrs.  Holcombe  and  those  clairaiug  under  her, 
for  more  than  twenty  years,  was  sufficient  evidence  of  a  par- 
tition, or  division,  and  of  her  title  in  severalty ;  title,  not  as 
heir  at  law,  for  none  had  descended  to  her,  but  title  as 
devisee.  The  presumption  that  there  had  been  a  division  or 
partition,  and  the  premises  had  been  assigned  to  her,  would 
arise  from  the  leugth  of  possession. — McArthur  v.  Carrie,  32 
Ala.  75  ;  Harrison  v.  Hejlin,  54  Ala.  552.  There  was  no  fact 
shown,  indicating  any  purpose  on  her  part  to  take  as  heir  at 
law  ;  nor  in  that  capacity  could  she  take.  Nor  yet  was  there 
an  indication  of  any  purpose  to  claim  in  opposition  to,  or  to 
affect  the  estate  of  the  remainder-men.  Whatever  partition 
or  division  she  assented  to,  accepted,  and  acted  on,  operated 
as  a  designation  of  the  premises  to  which  the  remainder-men 
would  succeed  at  her  death  ;  and  by  no  act  of  hers,  or  of  her 
co-tenants,  could  the  remainder  be  destroyed,  discontinued, 
or  prevented  from  taking  effect.  The  several  charges  re- 
quested, in  reference  to  a  division  outside  of,  or  repugnant  to 
the  loill,  and  among  the  heirs  at  law,  were  properly  refused. 
There  was  a  want  of  evidence  to  support  them,  and  no  divis- 
ion among  the  heirs,  if  such  had  been  made,  could  affect  the 
rights  of  the  devisees,  whether  tenants  in  fee  simple,  or  for 
life,  or  in  remainder. 

10.  The  validity  of  the  decree  of  the  Court  of  Chancery, 
barring  and  enjoining  the  lessors  of  the  plaintiff  from  assert- 
ing title  to  the  premises  in  controversy,  which  was  unreversed 
when  the  action  was  commenced,  is  the  question  of  chief  im- 
portance.    That  a  judgment  or  decree  of  any  court,  whether 
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of  superior  or  inferior  jurisdiction,  is  void,  if  it  has  not  juris- 
diction of  the  subject-matter,  or,  if  it  operates  in  personam,  if 
it  has  not  jurisdiction  of  the  parties,  is  a  proposition  every 
where  asserted,  and  cannot  be  doubted.  Without  jurisdiction 
of  the  subject-matter,  or  of  the  parties,  the  acts  of  the  court 
are  nullities — they  are  not  merely  voidable,  but  absolutely 
void.  They  form  no  bar,  create  no  estoppel,  aflFord  no  justi- 
fication to  parties  or  privies.  Whether  assailed  directly  or 
collaterally,  the  question  of  jurisdiction  is  always  open.  Any 
court  before  which  the  judgment  or  decree  is  produced, 
whether  as  matter  of  evidence,  as  the  foundation  of  a  right, 
or  as  a  bar,  can  and  must  inquire  whether  it  is  a  judgment  or 
decree — whether  it  was  pronounced  by  a  court  of  competent 
jurisdiction. — Elliott  v.  Piersol,  1  Pet.  340. 

The  Court  of  Chancery  is  a  superior,  not  an  inferior  court, 
as  these  terms  are  employed  at  common  law.  Its  jurisdiction 
is  founded  upon,  and  co-extensive  with  that  of  courts  of 
chancery  in  England,  so  far  as  is  consistent  with  our  institu- 
tions, and  so  far  as  it  is  distinguished  from  the  jurisdiction  of 
the  courts  of  common  law.  The  jurisdiction  is  enlarged  or 
narrowed  by  legislative  enactments ;  but,  whether  it  is  the 
original,  inherent  jurisdiction,  derived  from  that  of  the  court 
in  England,  or  from  statute,  it  is  exercised  and  administered 
in  the  modes  which  were  pursued  in  England,  modified,  it 
may  be,  in  some  instances,  by  legislative  enactments. —  Wal- 
dron  V.  Simmons,  28  Ala.  Rep.  629.  The  general  principle, 
as  to  courts  of  superior  or  general  jurisdiction,  is,  that  the 
jurisdiction  shall  be  intended,  unless  it  is  repelled  by  the 
record.  As  every  judgment  or  decree  must,  stand  or  fall  upon 
the  power  and  authority  of  the  tribunal  pronouncing  it,  the 
first  inquiry,  when  its  validity  is  drawn  in  question,  is, 
whether  jurisdiction  appears,  or  can  be  presumed.  In  United 
States  V.  Arredondo,  6  Pet.  709,  it  is  said :  "The  power  to 
hear  and  determine  a  cause  is  jurisdiction  :  it  is  coram  judice, 
whenever  a  case  is  presented  which  brings  this  power  into 
action  :  if  the  petitioner  states  such  a  case  in  his  petition, 
that,  on  demurrer,  the  court  would  render  judgment  in  his 
favor,  it  is  an  undoubted  case  of  jurisdiction."  The  court 
would  be  then  bound  to  hear  and  determine,  and  its  judg- 
ment, however  erroneous,  would  bind  parties  and  privies — 
would  be  conclusive  of  the  right  established,  and  could  be  im- 
peached only  in  an  appellate  tribunal. 

Though  it  is  an  undoubted  case  of  jurisdiction,  if,  on 
demurrer,  the  court  would  render  judgment  in  favor  of  the 
actor;  it  is  also  a  case  of  undoubted  jurisdiction,  though  the 
complaint,  petition,  or  bill,  or  other  pleading  of  the  actor,  is 
demurrable,  if  the  court  has  power  and  authority  to  decide 
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on  its  suflSciency.  The  power  to  decide  upon  the  cause  of 
action,  as  presented  by  the  pleadings,  is  jurisdiction,  like  the 
power  to  decide  any  other  legal  proposition  which  the  case 
may  involve. — Freeman  on  Judgments,  §  118.  In  King  v. 
Kent,  29  Ala.  542,  the  Orphans'  Court,  having  jurisdiction  to 
order  a  sale  of  lands  of  a  decedent,  had  granted  an  order  on 
a  petition  wholly  insufficient  in  averment  of  jurisdictional 
facts,  if  a  demurrer  or  a  motion  to  dismiss  had  been  inter- 
posed ;  but  the  decree  being  collaterally  assailed,  every  rea- 
sonable iotendmeut  was  made  in  support  of  it,  and  all  ques- 
tions of  pleading  regarded  as  conclusively  adjudicated.  And 
in  the  subsequent  case  of  Wright  v.  Ware,  50  Ala.  557,  con- 
sidering the  same  question,  it  was  said:  "  All  questions  of 
pleading,  which  the  court  had  the  right  to  decide,  are  con- 
clusively adjudicated,  and  whether  correctly  or  not  is  not  the 
subject  of  inquiry."  A  court,  having  jurisdiction  to  decide 
whether  the  case  presented  by  the  pleading,  in  the  mode  pre- 
scribed by  the  constitution  and  the  practice  of  the  court,  falls 
within  its  jurisdiction,  may  err  in  its  judgment ;  but  the 
judgment  is  not  void  :  it  is  merely  erroneous,  and  is  conclu- 
sive until  reversed  or  vacated.  If  an  action  of  ejectment,  or 
a  real  action,  were  instituted  in  the  Court  of  Chancery ;  or  an 
indictment,  or  information  for  crime,  were  preferred  ;  the  case 
would  be  coram  non  judice,  and  the  decree  pronounced  void. 
Or,  if,  in  the  mode  of  pleading  at  common  law,  any  cause  of 
action  cognizable  exclusively  at  law  was  presented,  the 
decree  of  the  court  would  be  void.  But,  if,  by  appropriate 
pleading,  a  case  was  presented,  of  which  the  court  would 
have  jurisdiction,  if  there  was  not  an  adequate  remedy  at 
law,  the  error  of  the  court  in  adjudging  that  it  had  jurisdic- 
tion, though  the  bill  disclosed  the  adequacy  of  legal  remedies, 
and  was  demurrable,  would  not  render  the  decree  void.  Nor 
would  a  decree  be  void,  relieving  against  a  judgment  at  law, 
because  the  bill  disclosed  there  was  no  fraud,  accident,  or 
surprise,  which  prevented  the  complainant  from  making 
defense  at  law ;  or  which  showed  that  the  defense  had  been 
made,  and  was  unsuccessful.  It  would  be  erroneous,  and 
reversible,  but  binding  and  conclusive  until  it  was  reversed. 
A  court,  having  jurisdiction  to  decide  the  case  as  presented, 
does  not  avoid  its  judgment,  by  deciding  erroneously  that  it 
belonj^s  to  a  class  in  which  relief  ought  to  be  granted. 

"  The  line  which  separates  error  in  judgment  from  the 
usurpation  of  power,  is  very  definite,  and  is  precisely  that 
which  denotes  where  a  judgment  or  decree  is  reversible  only 
by  an  appellate  court,  or  may  be  declared  a  nullity  collater- 
ally, when  it  is  offered  in  evidence  in  an  action  concerning 
the  matter  adjudicated,  or  purporting  to  have  been  so." — Voor- 
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hees  V.  U.  S.  Bank,  10  Pet.  474.  Where  a  court  of  superior 
or  of  general  jurisdiction  is  presented  with  a  case  of  such 
character  that,  before  rendering  a  final  decree  or  judgment,  it 
must  determine  whether  it  has  jurisdiction  to  pass  such  judg- 
ment or  decree- as  is  invoked,  and  it  is  passed,  collaterally 
the  jurisdiction  can  not  be  assailed,  nor  the  validity  of  the 
judgment  or  decree  be  drawn  in  question.  The  court  has 
power,  and  is  bound  to  hear  and  determine,  and  the  case  is  cO' 
ram  judice. — Deguindre  v.  Williams,  31  Ind.  466  ;  Shroyer  v. 
Eichmond,  16  Ohio  St.  455  ;  Cox  v.  Thomas,  9  Grat.  312. 

IL  The  original  and  amended  bills  disclosed  that  the  tenant 
for  life,  supposing  herself  clothed  with  the  power,  had  sold 
and  conveyed  the  premises  in  fee  to  Winter,  for  their  full 
value;  that  the  purchase-money  had  been  invested  by  the 
life-tenant  in  the  purchase  of  other  property,  title  to  which 
had  been  made  to  a  trustee,  to  hold  for  her  life,  with  remain- 
der on  her  death  to  her  surviving  children  ;  that  the  property 
had  been  purchased  as  a  homestead  for  the  life-tenant  and 
her  children,  the  remainder-men,  and  was  of  greater  value, 
and  a  more  suitable  and  profitable  investment,  than  the 
premises  sold  and  conveyed  by  the  life-tenant.  The  insolv- 
ency of  the  life-tenant  and  of  her  husband,  and  their  conse- 
quent inability  to  make  good  their  covenants  of  warranty,  if 
Winter  was  evicted  by  the  remainder-men,  is  also  averred. 
The  prayer  of  the  bill  is,  that  the  remainder  be  cut  ofi",  and 
the  remainder-men  barred  from  asserting  it  against  Winter, 
the  purchaser,  and  they  compelled  to  accept  the  remainder 
in  the  lots  purchased  by  the  life-tenant,  and  conveyed  as 
aforesaid,  in  full  satisfaction  of  the  remainder  in  the  premises 
now  in  controversy  ;  or,  if  that  relief  could  not  be  granted, 
that  the  lots  so  purchased  by  the  life-tenant  be  charged  as  a 
security  for  the  payment  of  the  money  paid  her  by  Winter, 
and  the  contract  of  purchase  rescinded;  and  for  general  relief. 
On  this  bill,  the  Court  of  Chancery,  having  jurisdiction  of  all 
parties  in  interest,  rendered  the  decree  barring  and  enjoining 
the  lessors  of  the  plaintiff  from  asserting  their  estate  in 
remainder. 

It  is  not  necessary,  and  it  is  no  part  of  our  province  or 
purpose  now,  to  vindicate  the  correctness  of  this  decree.  It 
may  be  erroneous,  and  it  may  be  that,  on  demurrer,  or  motion 
to  dismiss  for  want  of  equity,  the  chancellor  should  have  dis- 
missed the  bill.  These  were  questions  he  had  jurisdiction  to 
decide  ;  and  if  he  erred,  the  law  appoints  the  mode  of  correct- 
ing the  error.  Until  the  decree  is  reversed,  it  is  binding  and 
conclusive,  if  the  case,  as  presented  by  the  bill,  was  of  such  a 
character  that  the  court  was  bound  to  hear  and  determine 
whether  it  had  jurisdiction  to  grant  relief.     There  are  many 
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facts  and  circumstances,  under  which  a  purchaser  of  the  fee 
simple  from  the  tenant  of  the  particular  estate  would  have  an 
equity  to  compel  the  remainder-men  to  convey  to  him  the 
estate  in  remainder,  or  a  right  to  a  decree  barring  and  enjoin- 
ing them  from  asserting  against  him  the  estate  in  remainder. 
The  alienation  of  the  estate  by  t'le  tenant  for  life  passed 
merely  the  particular  estate — the  estate  with  which  she  was 
invested,  and  of  which  she  had  the  power  of  disposition.  It 
has  no  legal  operation  on  the  estate  in  remainder,  neither 
discontinuing  nor  defeating  it,  though  it  may  by  its  terms 
purport  to  convey  the  fee-simple,  and  was  intended  to  pass  it. 
But,  if  the  remainder-men  were  adults,  and  accepted  a  part 
of  the  purchase-money  as  compensation  for  the  estate  in 
remainder,  they  would,  in  a  court  of  equity,  be  estopped  from 
asserting  their  legal  estate,  and  the  court  would  compel  them 
to  convey  to  the  purchaser,  or  bar  them  from  asserting  the 
legal  estate  against  hiim.  The  acceptance  of  a  part  of  the 
purchase-money,  as  compensation  for  the  remainder,  would  be 
a  ratification  and  adoption  of  the  unauthorized  alienation  and 
conveyance.  So,  if  the  tenant  for  life  should  invest  the  pur- 
chase-money in  the  purchase  of  other  property,  taking  a  con- 
veyance to  herself  for  life,  with  an  estate  to  the  remainder- 
men ;  and  they,  with  full  knowledge  of  all  the  facts,  should 
accept  the  conveyance ;  the  purchaser  would  have  an  un- 
doubted equity  to  call  for  a  conveyance  of  the  estate  in 
remainder.  It  is  a  plain  principle  of  justice,  of  right,  and  of 
law,  that  a  man  can  not  accept  the  benefits,  and  reject  the 
burdens  of  a  transaction.  Upon  this  principle,  the  books 
abound  with  cases  in  which  those  who  are  entitled  to  avoid  a 
sale,  or  to  adopt  and  ratify  it,  or  to  claim  under  or  iu  oppo- 
sition to  a  conveyance,  by  accepting  the  proceeds  of  the  sale, 
or  the  benefits  of  the  conveyance,  preclude  themselves  from 
avoiding  it. — 2Smith'sLead.  Cases,  742.  The  sale  or  convey- 
ance may  be  of  personal  property,  title  to  which  will  pass  by 
parol ;  the  estoppel  will  prevail  in  courts  of  law.  But,  if  it  is 
of  lands,  title  to  which,  in  courts  of  law,  can  pass  only  by 
writing,  the  estoppel  will  not  pretail,  and  can  not  be  enforced, 
elsewhere  than  in  equity. — McPherson  v.  Walters,  16  Ala.  714; 
Walker  v.  Murphy,  34  Ala.  591. 

12.  While  this  may  be  true  of  axiults,  it  is  insisted  that  a 
court  of  equity,  being  without  jurisdiction  to  decree  a  sale  of 
the  lands  of  an  infant,  is  without  jurisdiction  to  ratify  or  con- 
firm an  unauthorized  sale  of  his  lands  by  a  guardian  or  a 
trustee,  or  by  a  stranger  intruding  himself  into  the  relation 
of  either ;  and  that  no  estoppel  can  be  raised  against  them. 
Whatever  may  be  the  doctrine  prevailing  in  the  Court  of 
Chancery  in  England,  or  whatever  contrariety  of  opinion,  or 
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of  doubt,  may  prevail  in  the  different  States  ,as  to  the  juris- 
diction of  a  court  of  equity  to  decree  a  sale  of  the  real  estate 
of  an  infant ;  in  this  State,  the  jurisdiction  must  be  regarded 
as  existing. — Ex  parte  Jeivett,  1(3  Ala.  410;  Rivers  v.  Diirr,i& 
Ala.  418.  The  jurisdiction  does  not  spring  from,  nor  is  it 
dependent  upon,  the  character  of  the  estate, — whether  abso- 
lute or  contingent ;  whether  in  possession,  or  the  possession 
postponed  until  the  happening  of  a  future  event.  It  rests 
upon  the  power  and  duty  ot  the  court  to  protect  infants, — to 
take  care  of,  and  preserve  their  estates,  while  under  disability 
debarring  them  from  the  administration  of  property.  The 
courts  would  be  more  reluctant  to  decree  the  sale  of  an  estate 
in  remainder,  or  of  a  contingent  estate,  lest  it  might  operate 
a  sacrifice  of  the  interests  of  the  infant;  but  the  jurisdiction 
exists,  though  it  may  be  more  seldom  and  more  sparingly 
exercised.  It  may  be,  the  infant  has  no  other  source  from 
which  maintenance  and  education  can  be  derived.  Or,  it 
may  be,  the  estate  is  deteriorating  in  value,  without  fault  or 
neglect  on  the  part  of  the  tenant  of  the  particular  or  prior 
estate,  and  that  the  deterioration  will  continue,  so  that,  when 
the  preceding  estate  expires,  it  will  be,  if  not  valueless,  of 
greatly  less  value  than  when  the  court  is  requested  to  order 
a  sale.  A  sale  is  then  necessary,  for  the  maintenance  and 
education,  or  to  conserve  the  interests  of  the  infant,  and  it 
has  been  the  practice  of  Courts  of  Chancery  in  this  State  to 
decree  it. 

The  case  of  Crawford  v.  Gressivdl,  55  Ala.  497,  does  not,  as 
is  insisted  by  counsel  for  the  appellant,  cast  any  doubt  on  the 
existence  of  the  jurisdiction.  The  case  was  before  the  court 
on  appeal  from  the  decree  of  the  chancellor,  ordering  a  differ- 
ent investment  of  trust  funds  from  that  which  the  will  direct- 
ed. The  decree  was  not  collaterally  drawn  in  question. 
Whether  the  chancellor's  decree  would,  in  any  event,  be  sus- 
tained on  appeal,  was  not  decided ;  but  it  was  held,  the 
power  ought  not  to  be  exercised  (and  in  that  case  was  im- 
properly exercised),  unless  it  was  shown  by  clear,  precise 
averment  of  facts,  supported  by  convincing  evidence,  that  a 
necessity  existed  for  a  conversion  of  the  funds,  and  that  the 
conversion  would  not  prejudice  the  remainder-men. 

The  reasons  controlling  the  English  Court  of  Chancery,  for 
repudiating  jurisdiction  to  decree  a  sale  of  an  infant's  real 
estate,  seem  to  have  been,  that  on  the  death  of  the  infant, 
the  course  of  descent  might  have  been  interrupted ;  and  if 
converted  into  personal  property,  he  could,  during  minority, 
bequeath  it.  The  first  reason  could  never  have  been  of  force 
in  this  State,  as  the  same  persons  who  would  take  real  estate 
by  descent,  as  heirs,  would  take  personal  property,  as  next  of 
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kin  under  the  statute  of  distribution.  Each  reason  subordin- 
ates the  necessity  and  interest  of  the.  infant  while  living  to 
that  of  those  who  would  succeed  to  the  estate  on  his  death  ; 
while,  with  us,  the  court  looks  only  to  the  care,  protection, 
and  advantage  of  the  infant. — 2  Perry  on  Trusts,  §  605.  In 
England,  real  estate  may  be  of  fixed  and  certain  value,  and 
the  better  investment  for  infants,  or  other  persons  resting 
under  disability.  The  courts  here  are  admonished  that  real 
estate  is  fluctuating  in  value,  and  often  in  some  kinds  of  per- 
sonal property  investments  are  of  more  certain  value,  yield- 
ing a  larger  and  more  reliable  income.  There  seems  no  sub- 
stantial reason  for  distinguishing,  here,  between  the  power  of 
the  court  to  decree  a  sale  of  real  and  of  personal  property ; 
and  in  practice  none  has  been  recognized. 

The  tenant  for  life  was  the  mother  of  the  remainder-men, 
and  the  sale  and  conveyance  was  made  by  her  and  her  hus- 
band, the  father,  the  natural  guardian  of  the  remainder-men. 
When  it  is  manifestly  for  the  benefit  of  an  infant,  courts  of 
equity  will  permit  trustees  and  guardians  to  change  the  char- 
acter of  his  property ;  and  if  without  the  authority  of  the 
court  the  change  is  made,  the  court  will  sanction  and  confirm 
it,  if  under  the  circumstances  it  would  have  decreed  the 
change. — Imoood  v.  Tiuine,  Ambler,  411) ;  Bronfield,  Ex  parte, 
1  Vesey,  jr.,  453 ;  Snowhill  v.  Snoivhill,  2  Green's  Ch.  22. 
Neither  the  tenants  for  life,  nor  the  father,  stood  in  the  legal 
relation  of  trustees,  or  of  guardians  of  the  estate  of  the 
remainder-men.  Yet  it  can  not  be  doubted  that,  on  attain- 
ing majority,  the  remainder-men  could  have  elected  to  accept 
the  investment  made  by  the  life-tenant,  and  to  have  adopted 
the  conveyance  she  had  taken.  Nor  can  it  be  doubted  that, 
on  the  expiration  of  the  particular  estate  under  the  will,  and 
under  the  conveyance,  each  expiring  on  the  happening  of  the 
same  event,  they  could  have  asserted  a  lien  upon  the  premi- 
ses conveyed,  for  the  purchase-money  received  from  Winter, 
if  they  preferred  it,  to  asserting  the  estate  in  remainder  in  the 
premises  in  controversy. — Broome  v.  Curry,  19  Ala.  806.  The 
wrongful  alienation  by  the  tenant  for  life,  while  incapable  of 
operating  to  their  injury,  clothed  them  with  these  several  dis- 
tinct, conflicting  rights.  If  they  accepted  the  investment 
made  by  the  life  tenant,  or  claimed  a  lien  on  the  premises 
conveyed,  for  the  purchase- money  the  life  tenant  had  received 
and  invested,  the  wrongful  alienation  was  ratified  and  con- 
firmed. During  infancy,  the  remainder-men  were  thus  clothed 
with  inconsistent  and  conflicting  rights,  between  which  they 
were  incapable  of  electing,  and  yet  having  the  right  of  elect- 
ing when  they  attained  majority.     While  an  infant  can  not 
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make  an  election,  a  court  of  equity  has  undoubted  jurisdic- 
tion to  elect  for  him. — I  Lead.  Cases  Eq.  (Part  2)  1169. 

It  is  also  true,  that  an  infant  may  not  create  an  estoppel ; 
yet,  under  circumstances,  the  benefits  of  a  particular  transac- 
tion may  have  been  so  appropriated  for  his  advantage,  that 
he  will  not  be  heard  to  gainsay  it.  A  sale  of  lands,  descend- 
ing to  him,  may  have  been  riiade  under  an  order  of  court  void 
for  want  of  jurisdiction  ;  the  purchaser  can  not  repudiate  his 
contract  to  pay  the  purchase-money,  unless  the  infant  is 
brought  before  a  court  of  equity,  and  an  election  made  for 
him  whether  the  sale  shall  be  confirmed  or  repudiated. — Lam- 
kin  V.  Reese,  7  Ala.  170 ;  Bland  v.  Botoie,  53  Ala.  153  ;  McCul- 
ly  V.  Chapman,  58  Ala.  325 ;  Merritt  v.  Home,  5  Ohio  St.  307. 
No  adult,  infant,  lunatic,  or  married  woman,  can  be  permitted 
to  receive,  hold,  and  enjoy  the  proceeds  of  a  sale  of  property, 
whether  the  sale  is  by  an  order  of  a  court  irregular  and  void, 
or  by  the  wrongful  act  of  an  individual,  without  being  estop- 
ped from  a  repudiation  of  the  sale.  In  Commonwealth  v. 
Sherman,  18  Penn.  St.  346,  it  is  said  :  "  Equitable  estoppels 
of  this  character  apply  to  infants,  as  well  as  adults  ;  to  insol- 
vent trustees  and  guardians,  as  well  as  persons  acting  for 
themselves ;  and  have  place,  as  well  when  the  proceeds 
received  arise  from  a  sale  by  authority  of  law,  as  where  they 
ppring  from  the  act  of  the  party."  Of  course,  it  must  appear 
that  the  sale  is  for  the  benefit  of  the  infant,  or  the  court 
would  not  prevent  him  from  asserting  his  title,  though  it 
would  protect  the  purchaser  by  decreeing  him  a  lien  or  trust 
for  the  repayment  of  such  sums  as  had  been  applied  to  the 
benefit  of  the  infant. 

Notwithstanding  the  infancy  of  the  remainder-men,  there 
are  grounds  on  which  the  court  of  equity  had  jurisdiction  to 
interfere,  and  pronounce  the  decree  rendered.  Whether  the 
case  presented  was  of  the  class  in  which  relief  should  be 
granted — whether  facts  were  pleaded  and  proved  justifying 
relief — were  inquiries  the  court  was  bound  to  make,  and 
decide.  However  erroneous  may  be  the  decree — however 
mistaken  may  be  the  judgment  of  the  court — however  irreg- 
ular may  have  been  the  course  of  proceeding — until  reversed, 
the  decree  is  binding  and  conclusive. 

14.  The  action  of  ejectment  is  a  possessory  action.  A 
plaintiff,  pursuing  it,  can  not  recover,  unless  at  the  commence- 
ment of  the  action  he  had  a  legal  title,  entitling  him  to  imme- 
diate possession.  Title  and  right  of  possession,  acquired  after 
the  commencement  of  the  action,  will  not  authorize  a  recov- 
ery.— Tyler  on  Ejectment,  76 ;  Ald,en  v.  Grove,  18  Penn.  St. 
377;  McCool  v.  Smith,  1  Black  (U.  S.),  459.  The  rule  is  of 
very  general  application,  that  facts  not  occurring  until  after 
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the  commencement  of  an  action,  essential  to  support  the 
plaintiff's  recovery,  will  not  support  the  action. — Donaldson 
V.  Waters,  30  Ala.  175.  Insufficiency  or  defects  of  evidence, 
then  existing,  may  be  supplied,  as  in  Ridgivay  v.  Glover,  60 
Ala.  187  ;  but  the  right,  and  the  facts  necessary  to  support  it, 
must  exist  when  the  action  is  commenced.  The  decree  of 
the  Court  of  Chancery,  barring  and  enjoining  the  lessors  of 
the  plaintiff  from  asserting  the  estate  in  remainder,  was  of 
full  force  and  unreversed,  when  the  action  was  commenced. 
The  plaintiff  was  then  without  a  legal  title  to,  and  without 
the  right  of  immediate  possession  of  the  premises.  The 
reversal  of  that  decree  was  essential  to  restore  his  lessors  to 
the  legal  title,  and  the  right  of  possession.  A  reversal,  sub- 
sequent to  the  institution  of  the  suit,  could  not,  by  relation, 
authorize  them  to  recover  in  an  action  prematurely  com- 
menced. 

As  this  view  is  decisive  of  the  case,  it  is  unnecessary  to 
consider  any  other  question  presented  by  the  record.  The 
judgment  on  the  appeal  taken  by  Lydia  H.  Pope  and  others, 
No.  287,  must  be  affirmed  ;  and  on  the  appeal  taken  by 
Winter  and  others,  No.  288,  the  judgment  is  reversed,  and  the 
cause  is  remanded. 


Steele  et  al.  v,  Steele's  Adm'r. 

Bill  in  Equity  by  Administrator  cum  test  ann,  for  Marshalling 
Assets,  and  Settlement  of  Estate, 

1.  Contracts  of  executor  or  trustee;  liability  of  estate  for. — An  executor,  or 
other  trustee,  can  not  create  any  charge  against  the  estate  in  bis  hands,  enforce- 
able at  the  suit  of  the  creditor,  or  person  with  whom  he  contracts,  without 
express  power  and  authority  to  do  so  :  his  contracts  create  only  a  personal 
liability,  though  his  creditor  may,  after  suing  him  to  insolvency,  have  a 
remedy  to  reach  and  subject  any  indebtedness  to  him  on  the  part  of  the 
estate. 

2.  Sa7ne,  under  act  of  April  8, 1873. — The  act  approved  April  8,  1873,  giving 
a  remedy  against  a  trust  estate  for  labor  or  services  rendered  for  it  at  the 
instance  of  the  trustee  (Code,  §  3747),  has  no  retroactive  operation  :  it  is  not 
within  the  power  of  the  legislature  to  create  a  legal  liability  out  of  a  past 
transaction,  for  which  no  liability  or  remedy  existed  at  the  time  of  its  occur- 
rence. 

3.  Statute  of  limitations;  computation  of  time  under. — In  the  computation  of 
time  under  the  statute  of  limitations,  when  pleaded  by  the  personal  represent- 
ative or  heirs  of  a  deceased  debtor,  six  months  after  the  grant  of  letters,  dur- 
ing which  the  personal  representative  can  not  be  sued  (Code,  §  2614),  must  be 
deducted  ;  and  where  the  debt  or  claim  matured  before  the  late  war,  the  period 
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dniing  which  the  statute  was  thereby  suspended  must  also  be  deducted,  being 
four  years,  eif^ht   moiitlis,  and  ten    days. 

4.  Same;  partial  payment.  —  A  partial  payment  on  a  debt,  made  before  the 
statutory  bar  is  complete  (Code,  §  3240),  obliterates  the  time  then  past,  and 
fixes  a  new  date  from  which  the  time  is  to  be  computed. 

5.  Renewal  of  note  hg  executor  or  admirdstrator. — The  ease  of  Brown  v.  Lang, 
4  Ala.  50,  discussed,  as  to  the  renewal  cf  the  testiitor's  or  intestate's  note  by  an 
executor  or  administrator,  and  other  authorities  on  the  point  cited  ;  the  couit 
adding,  "  We  do  not  wish  to  be  understood  as  re-aliirming  the  doctrine  declared 
in  that  case — that  the  giving  of  a  new  note  by  the  personal  representative 
extinguishes  the  debt  of  the  estate." 

6.  Power  of  executor  or  administrator  over  property,  real  or  personal;  pleading 
statute  of  limitations. — The  absolute  title  to  the  personal  assets  and  choses  in 
action  vests  in  the  personal  representative,  though  not  in  his  own  right ;  and 
as  to  them,  he  may  revive  a  debt  by  a  promise  or  partial  payment,  and  is  not 
guilty  of  a  devastavit  by  failing  to  plead  the  statute  of  limitations,  unless  it  be 
in  a  case  of  collusion  or  bad  faith.  But  the  title  to  the  real  estate  descends  at 
once  to  the  heirs,  or  devisees,  subject  to  the  exercise  of  certain  express  powers 
with  which  the  personal  representative  is  clothed  by  statute  ;  and,  except  by 
the  exercise  of  these  statutory  powers,  in  the  mode  prescribed,  no  admission 
or  act  of  his  can  bind  them,  or  create  a  charge  on  the  real  estate  :  a  judgment 
against  him  is,  as  to  them,  res  inter  alios  acta;  and  when  an  attempt  is  made 
to  subject  the  lands  to  its  payment,  they  may  plead  the  statute  of  limitations, 
o  r  interpose  any  other^defense  which  the  testator  or  intestate,  if  living,  might 
have  made. 

7.  Testamentary  potcer  to  sell  lands  for  payment  of  debts ;  when  held  to  create 
trust. — In  this  State,  lands  being  charged  by  statute  with  the  payment  of  debts, 
a  mere  power  to  sell  lands  for  the  payment  of  debts,  conferred  by  the  will  on 
the  personal  representative,  does  not  create  a  trust  or  charge  on  the  lands  in 
favor  of  creditors,  nor  take  the  debts  out  of  the  statute  of  limitations  :  to  have 
that  effect,  the  will  must  show  clearly  an  intention  to  create  such  a  trust ;  and 
when  it  is  created,  the  debts  are  taken  out  of  the  operation  of  the  statute  of 
limitations. 

8.  Election  by  icidow,  between  statutory  right fi  and  testamentary  provision,  — k. 
widow,  lor  whom  provision  is  made  by  the  will  of  her  deceased  husband,  has 
a  right  to  dissent  from  the  will,  and  claim,  instead  of  the  testamentary  pro- 
vision, her  dower  in  the  lands,  and  her  distributive  portion  of  the  personalty 
(Code,  §§2292-93);  but  such  dissent  must  be  made  in  writing,  and  within  one 
year  from  the  probate  of  the  will  ;  and  although  she  may  not  be  concluded  by 
an  election  made  unadvisedly,  or  in  ignorance  of  facts  calculated  to  influence 
her  choice,  she  can  not  treat  such  election  as  a  nullity,  nor  avoid  it,  except 
upon  the  restoration  of  what  she  has  received  under  it. 

9.  Widow's  rights  as  against  creditors,  legatees,  and  devisees. — The  widow's 
right  of  dower  is  superior  to  the  claims  of  creditors,  devisees,  or  legatees  ;  but, 
when  she  elects  to  accept  the  testamentary  provision  made  for  her  in  lieu  of 
dower,  and  it  becomes  necessary  to  sell  lands  for  the  payment  of  debts,  her 
rights  must  yield  to  the  claim  of  creditors,  though  superior  to  that  of  legatees 
or  devisees. 

Appeal  from  the  Chancery  Court  of  Madison. 

Heard  before  the  Hon.  R.  S.  Watkins. 

The  bill  in  this  case  was  filed  on  the  29th  November,  1869, 
by  Milton  Humes,  as  the  administrator  de  bonis  non  of  the 
estate  of  George  Steele,  deceased,  with  the  will  annexed, 
against  the  widow  and  heirs  of  the  said  decedent,  who  were 
also  the  devisees  under  his  will,  and  against  numerous  per- 
sons claiming  to  be  creditors ;  for  the  purpose  of  marshalling 
the  assets  of  the  estate,  determining  the  respective  rights 
and  claims  of  the  various  parties  in  interest,  enjoining   ac- 
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tions  at  law,  and  having  the  estate  settled  and  distributed 
under  the  decree  of  the  court.  The  testator  died  in  said 
county  of  Madison,  where  he  resided,  in  November,  1855 ; 
and  his  last  will  and  testament  was  there  duly  admitted  to 
probate,  and  letters  testamentary  granted  to  M.  W.  Steele  as 
executor,  on  the  29th  November,  1855.  The  material  portions 
of  the  will  are  copied  in  the  opinion  of  the  court.  The  exec- 
utor kept  the  estate  together,  cultivating  the  land,  employing 
the  slaves,  supporting  the  family,  etc.,  as  stated  more  par- 
ticularly in  the  opinion  of  the  court,  and  continued  to  dis- 
charge the  duties  of  the  trust  until  the  21st  April,  18G9,  when 
he  resigned;  and  letters  of  administration  with  the  will  an- 
nexed were  granted  to  Humes  on  the  3lst  May,  1869.  A 
temporary  injunction  was  granted  on  the  filing  of  the  bill,  re- 
straining legal  proceedings  by  any  of  the  creditors  ;  and  each 
of  them  propounded  his  claim  by  petition  or  answer,  and 
made  proof  as  to  its  correctness.  A  decree  pro  confesso  was 
taken  against  the  executor ;  and  on  a  statement  of  his  ac- 
counts by  the  register,  under  an  order  of  reference,  a  balance 
was  found  against  him,  in  favor  of  the  estate.  A  joint  and 
several  answer  was  filed  by  the  widow  and  devisees,  pleading 
the  statute  of  limitations  as  to  several  of  the  claims  of  credi- 
tors, insisting  that  others  were  extinguished,  and  others  again 
contracted  by  the  executor  without  authority  ;  as  shown  more 
particularly  in  the  opinion  of  the  court,  and  in  the  briefs  of 
counsel. 

Pending  the  suit,  a  petition  was  filed  by  the  widow,  by 
leave  of  the  court,  claiming  dower  in  the  lands ;  but  the  chan- 
cellor held,  on  final  hearing,  that  she  was  barred  from  claim- 
ing dower,  not  having  formally  dissented  from  the  will  as  re- 
quired by  the  statute,  and  having  held  possession  of  the  prop- 
erty devised  to  her  by  the  will.  He  further  held,  on  final 
hearing  on  pleadings  and  proof,  that  the  debts  due  to  Weeden, 
as  trustee  of  Timmons,  to  Holding,  to  Mastin,  and  to  Moore, 
being  debts  originally  contracted  by  the  testator,  were  neither 
extinguished  by  the  transactions  with  the  executor,  nor  barred 
by  the  statute  of  limitations,  and  were  valid  charges  against 
the  entire  estate,  the  property  not  specifically  devised  being 
first  exhausted  ;  and  that  the  claims  of  Donegan,  Blunt,  and 
others,  debts  contracted  by  the  executor,  while  keeping  the 
estate  together  and  carrying  on  the  business,  were  also  valid 
charges  on  the  property,  but  must  be  postponed  to  the  other 
debts  above  mentioned.  From  this  decree  the  widow  and 
devisees  appeal,  and  here  assign  as  error  the  allowance  of  the 
claims  of  creditors,  and  of  each  separately ;  and  Mrs.  Steele 
separately  assigns  as  error  the  overruling  and  refusal  of  her 
claim  for  dower.     The  creditors  of  the   second  class,   those 
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claiming  under  contracts  with  the  executor,  also  appeal,  and 
assign  as  error,  severally,  each  for  himself,  the  postponement 
of  his  claim  to  the  debts  of  the  first  class. 

KoBiNsoN  &  Walker,  with  D.  P.  Lewis,  and  D.  Clop  ton, 
for  the  widow  and  children. — I.  As  to  the  widow's  claim  of 
dower,  it  is  submitted  :  1.  A  devise  or  bequest  to  the  widow 
is  presumed  to  be  in  lieu  of  dower,  unless  it  clearly  appears 
to  have  been  given  in  addition  to  dower, — McLeod  v.  McDow- 
ell, 6  Ala.  236  ;  Vaughan  v.  Vaugkan,  30  Ala.  329.  She  can 
accept  or  reject  it,  at  her  pleasure.  If  she  accepts  it,  she 
thereby  relinquishes  her  dower ;  and  this  relinquishment 
forms  a  valuable  consideration  for  the  devise  or  bequest,  and 
makes  her  a  purchaser  for  value  of  the  property  so  bequeathed 
or  devised. — 1  Lead.  Cas.  Eq.  320  ;  Pollard  v.  Pollard,  1  Al- 
len, Mass.  490  ;  Isenhart  v.  Broivn,  1  Edw.  Ch.  411-13  ;  Wil- 
liamson  v.  Williamson,  6  Paige,  298  ;  Loocock  v.  Glarkson,  1 
Denio,  471  ;  HalUs  case,  1  Bland's  Ch.  203  ;  2  Scribner  on 
Dower,  496 ;  Ambler,  244 ;  Gaiv  v.  Huffman,  12  Gratt. 
628.  AH  the  authorities  hold  that,  if  the  property  devised  or 
bequeathed  to  the  widow  can  be  subjected  at  all  to  debts,  it 
is  only  after  the  undevised  property  and  the  other  legacies 
have  been  exhausted. — 2  Scribner,  496,  and  cases  cited  ;  Hub- 
bard V.  Hubbard,  6  Mete.  Mass.  50 ;  1  L.  C.  in  Eq.  320.  If 
the  property  devised  in  Heu  of  dower  can  be  made  liable  at 
all  for  debts,  it  can  only  be  for  the  debts  of  the  testator  in 
existence  when  the  widow  takes  the  property  devised.  In 
this  case,  nearly  all  of  the  debts  were  created  after  the  widow 
had  accepted  the  provision  made  for  her  by  the  will ;  and  her 
property  can  not  be  subjected  to  their  payment. 

2.  If  any  part  of  the  debts  can  be  charged  on  her  property, 
she  ought  to  be  allowed  now  to  claim  dower.  When  she 
elected  to  take  the  provision  made  for  her  by  the  will,  the 
estate  was  entirely  solvent ;  most  of  the  debts  now  claimed 
had  no  existence,  and  she  had  every  reason  to  suppose  that 
the  property  devised  to  her  was  free  from  all  claims  or  de- 
mands. Her  election,  made  under  these  circumstances,  does 
not  bind  her.— 2  Scribner,  488-90,  468 ;  1  L.  C.  in  Eq.  302, 
321;  Hall  v.  ZTa??,  2  McCord's  Ch.  269-80;  Anderson's  appeal, 
3t5  Penn.  St.  476 ;  Pinckney  v.  Pinckney,  2  Kich.  Eq.  219  ; 
Snelgrove  v.  Snelqrove,  4  Dess.  274;  Adsit  v.  Adsit,  2 
John.  Ch.  448 ;  Adams  v.  Adams,  39  Ala.  274 ;  12  Yesey, 
136-53;  14  Gratt.  540;  Eedf.  Wills,  748,  754;  4  Kent's  Com. 
57-8,  notes  ;  1  Roper  H.  &  W.  602.  If  the  widow  elects  to 
take  under  the  will,  and  it  turns  out  that  after  all  nothing 
passes  to  her  by  it,  the  election  is  without  consideration,  as 
well  as  made  under  a  misapprehension  of  facts,  and  she  may 
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still  have  her  dower. — 1  Bishop  on  Mar.  Women,  §§  441,  443; 
Hone  V.  Van  Schaick,  7  Paige,  221 ;  S.  C,  20  Wendell,  504 ; 
Gist  V.  Cattell,  2  Dess.  53  ;  2  Scribner,  408-9  ;  Thom'pson  v. 
Fghert,  2  Harr.  N.  J.  459  ;  Hall  v.  Hall,  2  McCord's  Ch.  280 ; 
1  Billiard  on  Real  Property,  197,  §68. 

II.  The  claims  set  up  against  the  estate  are  of  three  classes  : 
1st,  debts  contracted  by  the  testator  himself,  for  which  the 
creditors  hold  his  origiual  obligation ;  2d,  debts  contracted 
by  the  testator  himself,  but  for  which  the  creditors,  in  ex- 
change, substitution,  or  renewal  of  his  obligations,  have  ac- 
cepted the  obligations  of  the  executor ;  3d,  debts  not  in  ex- 
istence at  the  death  of  the  testator,  but  contracted  originally 
by  the  executor.  1.  The  debts  of  the  first  class  embrace  the 
claims  of  Weeden,  as  trustee  of  Timmons,  Holding,  and  Mas- 
tin.  As  to  the  claims  of  Weeden,  the  due  bill  and  bond  are 
both  barred  by  the  statute  of  limitations,  unless  the  payments 
made  by  the  executor  prevented  or  removed  the  bar.  But, 
as  respects  the  liability  of  the  lands  for  debts,  and  the  rights 
of  the  heirs  or  devisees,  no  act  or  admission  of  the  personal 
representative  can  have  any  effect ;  though  he  may  bind  the 
personal  assets,  and  may  pay  a  debt  barred  by  the  statute  of 
limitations — Leavens  v.  Butler,  8  Porter,  380  ;  4  Ala,  079  ; 
Hall  V.  Darrimjton,  9  Ala.  502;  Townes  v.  Ferguson,  20  Ala. 
147  ;  Chighizola  v.  LeBaron,  21  Ala.  406  ;  Pollard  v.  Scears, 
28  Ala.  484 ;  Anderson  v.  McGoioan,  42  Ala.  280;  Bond  v. 
Smith,  2  Ala.  660 ;  Mooers  v.  White,  6  John.  Ch.  360 ;  Peck  v. 
Wheaton,  Mart.  &  Yer.  361 ;  i  Yerger,  10,  288 ;  3  Porter,  38  ; 
State  Bank  v.  Ellis,  30  Ala.  478 ;  McGuire  v.  Shelby,  20  Ala. 
456 ;  lieed  v.  Minell  &  Co.,  30  Ala.  61.  The  same  authorities 
apply  to  the  claim  of  Mastiu.  The  claim  of  Holding  is  not 
barred,  without  regard  to  the  payments  made  by  the  execu- 
tor; and  is  a  valid  claim,  unless  the  fact  that  personal  assets, 
more  than  sufficient  to  pay  all  the  debts,  went  into  the  hands 
of  the  executor,  is  a  good  defense  to  the  heirs  and  devisees. 

2.  The  second  class  embraces  the  claim  of  Samuel  H.  Moore; 
as  to  which  it  is  insisted  that,  under  the  facts  shown  by  the 
record,  the  original  debt  of  the  testator  is  discharged  and  ex- 
tinguished, and  the  personal  liability  of  the  executor  substi- 
tuted.— Broivn  V.  Lang,  4  Ala.  50 ;  Kellogg  v.  Richards,  14 
Wendell,  116;  Woods  ^v.  Ridley,  27  Miss.  119-48;  Sims  v. 
Stihvell,  2  How.  Miss.  181.  It  the  original  debt  of  the  tes- 
tator is  not  extinguished  by  the  transactions  had  with  the 
executor,  it  is  barred  by  the  statute  of  limitations. — Authori- 
ties cited  supra. 

3.  As  to  the  debts  of  the  third  class,  it  is  insisted  that  per- 
sons dealing  with  the  executor,  like  those  dealing  with  any 
other  trustee,  must  look  to  him  personally,  and  have  no  rem- 
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edy  against  the  estate. — McEldery  v.  McKenzie,  2  Porter,  36  ; 
Johnson  v.  Gaines,  8  Ala.  791 ;  Kirkman,  Abernathy  dt  Hanna 
V.  Benham,  28  Ala.  501 ;  Davis  v.  French,  2  App.  31 ;  3  Mees. 

6  W.  350  ;  Sims  v.  Stilwell,  3  How.  Miss.  176  :  Woods  v.  Bid- 
ley,  27  Miss.  119 ;  Colvin  V.  Owen,  22  Ala.  782;  Montgomery 
V.  Armstrong,  5  J.  J.  Mar.  175 ;  2  Williams  on  Executors, 
1463-4,  1508.  If  an  executor,  or  other  trustee,  incurs  neces- 
sary expenses  in  the  execution  of  his  trust,  he  will  be  allowed 
a  credit  for  them  on  settlement  of  his  accounts  ;  but  the  cred- 
itors have  no  remedy  against  the  trust  estate,  except  where 
the  trustee  is  insolvent,  and  has  an  equitable  claim  against 
the  estate  ;  in  which  case,  they  may  reach  and  subject  such 
equitable  demand  to  the  satisfaction  of  their  claims. — Jones 
V.  Daivson,  19  Ala.  695;  Broiun  v.  Lang,  4  Ala.  54;  Savage 
V.  Benham,  11  A.la.  49 ;  Kirkman  v.  Benham,  28  Ala.  501  ; 
Lyon  V.  Hays,  30  Ala.  430  ;  Marshall  v.  Williams,  32  Ala.  489  ; 
8  Vesey,  48;  1  Hare,  577  ;  Wa.de  v.  Pope,  U  Ala.  690  ;  Bol- 
lard V.  Cleaveland,  43  Ala.  102;  Hill  on  Trustees,  m.  p.  379, 
note.  A  testator  may  confer  on  his  executor  power  to  con- 
tract debts,  and  to  bind  the  estate  for  their  payment ;  but 
such  power  must  be  conferred  iu  clear  and  express  terms,  and 
the  power  must  be  confined  within  the  limits  prescribed. 
Kirkman  v.  Benham.,  28  Ala.  502 ;  Ward  v.  Harrington,  39 
Miss.  246  ;  7  How.  Miss.  ]  54.  Where  an  executor  is  author- 
ized to  carry  on  a  particular  business,  he  must  confine  him- 
self strictly  to  the  business  designated,  and  has  no  authority 
to  enlarge  it. — Perrj-  on  Trusts,  §  810  ;  Hill  on  Trustees,  m.  p. 
379,  note ;  McNeill  v.  Acton,  2  Eq.  R.  21 ;  Kirkman  v.  Boothe, 
11  Beavan,  273 ;  Banister  v.  McKenzie,  6  Munf.  447  ;  Acker- 
man  V.  Bennett,  4  Barbour,  626 ;  Greemvood  v.  Wakeford,  1 
Beav.  576  ;  Payne  v.  Collier,  1  Vesey,  170  ;  Guthush  v.  Cutbush, 
1  Beavan,  184 ;  Hill  v.  Simpson,  7  Vesey,  152-69.  An  execu- 
tor or  administrator  can  not,  without  express  authority,  charge 
the  estate  with  valuable  improvements  erected  on  the  lands. 
Cannon  v.  Copeland,  43  Ala.  454.  These  authorities  apply  to 
all  the  claims  arising  from  contracts  made  with  the  executor. 
The  statute  (Code,  §  3747)  can  not  be  invoked  by  these  cred- 
itors, because  it  has  no  retroactive  operation. — 38  Ala.  5i.2; 

7  Johns.  477 ;  19  111.  227. 

Cabaniss  &  Waed,  for  Donegan  and  others,  creditors  by 
contract  with  the  executor.     (No  brief  on  file.) 

Brandon  k  Jones,  for  Holding,  a  creditor. — 1.  By  the  laws 
of  Alabama,  the  entire  estate  of  a  decedent,  both  real  and 
personal,  is  made  subject  to  the  payment  of  his  debts. — Code, 
§  2429.     The  provisions  of  the  will  in  this  case,  as  to  keeping 
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the  estate  together,  and  carrying  on  the  business,  are  but  an 
expression  of  the  testator's  wish  as  to  the  manner  in  which 
his  debts  should  be  paid,  and  from  what  portion  of  his  estate 
the  means  of  payment  should  be  raised.  These  provisions 
were  intended  for  the  benefit  of  the  devisees,  who  were  the 
testator's  wife  and  children ;  and  they  cannot  operate  to  the 
prejudice  of  his  creditors,  nor  postpone  the  payment  of  their 
debts. — Perry  on  Trusts,  508,  §§  558-9  ;  Carrington  v.  Plan- 
ning, 13  Ala.  611 ;  BuWs  Executor's  v.  Bull's  Creditors,  8  B. 
Monroe,  332. 

2.  A  trust  estate  is  not  liable  for  debts  contracted  by  the 
trustee  ;  and  executors  or  administrators  can  not,  by  virtue  of 
their  general  powers,  bind  the  estate  by  their  contracts.  If 
they  contract  for  necessary  matters,  relating  to  the  execution 
of  their  trusts,  they  are  individually  liable,  and  judgment  and 
execution  must  be  against  them  personally. —  Greening  v. 
Sheffield,  Minor,  276  ;  McEUery  v.  McKenzie,  2  Porter,  33  ; 
Johnson  v.  Gaines,  8  Ala.  791 ;  Jones  v.  Daiuson,  19  Ala.  672  ; 
Kirkman  v.  Benham,  28  Ala.  501.  Any  balance  due  to  the 
executor  or  administrator,  from  the  estate,  may  be  reached  by 
such  creditors,  and  subjected  to  the  payment  of  their  debts, 
when  he  is  insolvent ;  but,  if  no  such  balance  exists,  they 
cannot  charge  the  estate.— Jones  v.  Dawson,  19  Ala.  672 ;  Gol- 
vin  V.  Owens,  22  Ala.  782 ;  Savage  v.  Benham,  11  Ala.  49  ;  Lyon 
V.  Hays,  30  Ala,  430.  Where  the  testator  directs  his  trade  to 
be  carried  on,  the  creditors  of  the  trade  can  look  only,  1st,  to 
the  personal  responsibility  of  the  executor  with  whom  they 
deal ;  and,  2d,  to  the  particular  property  or  estate  em- 
barked in  the  trade. — Ex  parte   Garland,  10  Vesey,  110. 

3.  The  statute  approved  April  8th,  1873  (Code,  §3747), 
does  not  apply  to  these  debtSj  which  were  contracted  by  the 
executor  before  its  passage,  and  were  only  his  personal  con- 
tracts. The  law  does  not  purport  to  be  retrospective,  and  to 
give  it  a  retroactive  operation  would  render  it  unconstitutional : 
it  would  not  be  giving  a  new  remedy  for  an  existing  liability, 
but  creating  a  liability  where  none  before  existed,  which  the 
legislature  has  no  power  to  do. — Cooley  on  Const.  Lim.  369 ; 
Dash  V.  Van  Kleek,  7  Johns.  477  ;  Ala.  Life  Ins.  &  Trust  Co.  v. 
Boykin,  38  Ala.  510  ;  McDaniel  v.  Correll,  19  111.  226 ;  Green- 
ough  V.  Greenough,  11  Penn.  489  ;  3IcCabe  v.  Emerson,  18  Penn. 
Ill ;  Calder  v.  Bull,  3  Dallas,  386 ;  Medford  v.  Lamed,  16 
Mass.  215 ;  Broome's  Legal  Maxims,  35, 

4.  The  widow  forfeited  her  right  to  dower,  by  failing  to  dis- 
sent from  the  will  within  twelve  months.  The  statute  is  man- 
datory.—Code,  §  2293  ;  Adams  v.  Adams,  39  Ala,  278  ;  Green 
V.  Giren,  7  Porter,  19;  Billiard  v.  Bin/ord,  10  Ala.  977; 
Vaughan  v.   Vaughan,  30  Ala.  329  ;  Reaves  v.  Garrett,  34  Ala. 

Vol.  lxiv. 


1879.].  OF  ALABAMA.  445 

[Steele  et  al.  v.  Steele's  Adm'r.] 

558 ;  Hall  v.  Hall,  2  McCord's  Ch.  269-80 ;  Adsit  v.  Adsit,  2 
John  Ch.  448;  Wake  v.  Wake,  1  Vesey,  335;  McLeod  v.  Mc- 
Doivell,  6  Ala.  236  ;  2  Story's  Equity,  §  1098.  If  she  could  be 
allowed  to  make  an  election  at  this  late  day,  it  would  only  be 
on  the  restoration  of  all  she  has  received  under  the  will. 
Wake  V.  Wake,  1  Vesey,  335 ;  Stark  v.  Hunton,  1  Saxton'a 
Ch.  216-27  ;  Reaves  v.  Garrett,  34  Ala.  548 ;  Leonard  v.  Crom- 
melin,  1  Edw.  Ch.  206 ;  Uvshaio  v.  Upsliaiv,  2  H.  &  M.  381-92  - 
Cauff'man  v.  Cauff'man,  17  S.  &  R.  17-25 ;  Adams  v.  Adams,  3^ 
Ala.  280  ;  Dillon  v.  Parker,  1  Swans. 

L.  P.  Walker,  for  Weeden,  trustee  of  Timmons,  and  Moore, 
creditors  by  contract  with  the  testator ;  and  for  Mastin,  Brad- 
ley &  LowRY,  creditors  by  contract  with  the  executor. — 1, 
There  can  be  no  serious  controversy  as  to  the  claim  of  Wee- 
den, because  it  is  based  on  the  notes  of  the  testator  himself. 
Moore's  claim  also  originated  in  a  debt  of  the  testator,  for 
which  his  bill  of  exchange  was  given  ;  and  the  executor  made- 
various  renewals  of  this  debt,  by  giving  his  bills  of  exchange 
as  executor.  That  these  renewals  did  not  amount  to  an  ex- 
tinguishment of  the  debt,  nor  discharge  the  testator's  estate, 
see  Taylor  v.  Perry,  48  Ala.  240;  Boyd  v.  Beck,  29  Ala.  703; 
Peter  v.  Bevei-ly,  10  Peters.  The  general  principle  is,  that 
taking  a  promissory  note  for  a  debt  is  not  a  payment  or  ex- 
tinguishment of  the  debt,  unless  so  intended  and  received  afc 
the  time ;  and  if  the  note  is  not  paid  at  maturity,  the  original 
cause  of  action  revives. —  Wright  v.  Union  Crockery  Ware  Co., 
1  N.  H.  281 ;  Elliott  v.  Steeper,  2  N.  H.  525 ;  Jaffries  v.  Cor- 
nish, 10  N.  H.  505  ;  Thompson  v.  Briggs,  10  Foster,  N.  H.  40  ; 
Story  on  Prom.  Notes,  §§  104,  404,  408 ;  Buckhalter  v.  Second- 
National  Bank,  42  N.  Y.  538. 

2.  The  claim  of  Mastin,  Bradley  &  Lowry  depends  upon  the 
construction  of  the  testator's  will,  as  to  the  powers  conferred 
on  the  executor.  The  proof  shows  that  the  testator  was  an 
extensive  builder  in  brick-work  and  wood,  and  owned  many 
valuable  mechanics,  who  could  not  be  otherwise  profitably 
employed ;  that  he  authorized  his  executor  to  continue  to 
carry  on  this  business,  for  the  benefit  of  his  estate,  the  sup- 
port of  his  family,  and  the  payment  of  his  debts ;  and  that 
this  debt  was  contracted  by  the  executor,  on  the  credit  of  the 
estate,  for  the  purchase  of  lumber  used  in  the  prosecution  of 
the  business.  On  these  facts,  although  the  executor  was  per- 
sonally liable,  the  estate  also  is  liable  for  this  debt, — 2  Lomax 
on  Executors,  m.  p.  284 ;  Ex  parte  Richardson,  3  Madd.  Ch. 
138 ;  Cuthush  v.  Cuthush,  1  Beavan,  185 ;  Ex  parte  Garland, 
10  Vesey,  119.  As  these  debts  were  contracted  with  the 
knowledge  of  the  family,  who  were  supported,  to  a  great  ex- 
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tent,  out  of  the  profits  of  the  business  carried  on  by  the  ex- 
ecutor, they  are  estopped  from  objectingj  to  their  vahdity  as 
debts  against  the  estate. 

3.  The  chancellor  did  not  err  in  dismissing  the  petition  for 
dower. — Adams  v.  Adams,  39  Ala.  280  ;  Vaughan  v.  Vaughan, 
30  Ala.  329 ;  2  Scribner  on  Dower,  468  ;  Leonard  v.  Crommelin, 
1  Edw.  Ch.  206  ;  TheUuson  v.  Woodford,  13  Vesey.  220  ;  Moore 
V.  Butler,  2  Sch.  &  Lef.  267 ;  Spqford  v.  Manning,  6  Paige, 
383;  McGrath  v.  McGralh,  38  Ala.  246. 

Watts  <fe  Sons,  for  Moore,  a  creditor,  on  application  for  re- 
hearing— The  main  question  of  the  case  is,  whether  the  tes- 
tator's will  creates  a  trust  in  favor  of  his  creditors.     If  it  does, 
the  debts  were  not  extinguished  by  the  renewals  of  the  execu- 
tor, nor  are  they  barred  by  the  statute  of  limitations,  since  the 
bar  was  not  complete  when  the  bill  was  filed,  computing  the 
time  from  the  last  payment  by  the  executor.     A  partial  pay- 
ment by  an  executor  or  administrator,  before  the  statutory  bar 
is  complete,  prevents  the  bar,  so  far  as  all  the  personal  assets 
are  concerned,  but  has  no  such  effect  so  far  as  the  lands  are 
concerned,  or  the  rights  of  the  heirs  or  devisees ;  because  he 
has  no  power  over  the  lands,  except  the  statutory  power  to 
sell  under  an  order  of   the  court.     But  this  principle  has  no 
application,  where  the  will  gives  the  executor  power  to  sell 
the  real  estate  for  the  payment  of  debts.     The  will,  in  this 
case,  contains  an  express  direction  to  keep  the  estate  together 
until  the  debts  are  paid  ;  and  then  immediately  follows  an  ex- 
press authority  to  the  executor  to  sell  any  of   the  property, 
real  or  personal,  except  that  which  is  specifically  disposed  of; 
that  is,  to  sell  for  the  payment  of  debts,  and  to  sell  the  prop- 
erty particularly  specified  and  named.     Having  such  a  power 
under  the  will,  the  executor  could  not  obtain  an  order  of  sale 
from  the  Probate  Court,  for   the   payment  of  debts.— Code, 
§  2447  ;  Ala.  Conference  M.  E.  Church  v.  Price,  42  Ala.  49  ;  Mc- 
CoUurn  V.  McCollum,  33  Ala.  711.     The    testamentary   power 
supersedes  the  statutory  power,  and  gives  the  executor  greater 
power  over  the  real   estate  than   the  statute  gives  him   over 
the  personal  estate,  which  he  cannot  sell  without  an  order  of 
court.     Such  a  power,  many  of  the  authorities  hold,  cuts  off 
the  descent  to  the  heir,  and  vests  an  interest  in  trust  in  the 
executor.— 8  Barr,  417 ;  64  Penn.  St.   330 ;  12  Penn.  St.  72. 
Although  it  may  not,  under  the  decisions  of  this  court  [Patton 
V.  Crow,  26  Ala.  4*z6),  cut  off  the  descent  to  the  heir ;  yet  it 
creates  an  express  trust  in  favor  of  creditors,  which  a  court  of 
equity  will  enforce. — Hill   on   Trustees,   506 ;  2   Jarman   on 
Wills,  587-8  ;  2  Story's  Equity,  §§  1246-47,  and  oases  cited  in 
notes ;  Peter  v.  Beverly,  10  Peters,  532  ;  U.  S.  Bank  v.  Bev- 
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erly,  1  Howard,  134  ;  Bobards  v.  Wortham,  2  Dev.  Eq.  179  J 
Shreeve  v.  Joyce,  36  N.  J.  Law,  7  Yroom,  55  ;  Starke  v.  Uunlon, 
2  Green's  Oh.  300 ;  Warden  v.  Richards,  11  Gray,  277  ;  Wood 
V.  Sparks,  1  Dev.  &  Bat.  389 ;  Hunt  v.  Rousmaniere,  2  Mason, 
250  ;  Davone  v.  Fanning,  2  John.  Ch.  254  ;  Osgood  v.  Franklin, 
2  John.  Ch.  21 ;  Elliott  v.  Carter,  9  Grattan,  541.  The  case 
of  Peter  v.  Beverly,  supra,  is  precisely  in  point,  in  which  a 
trust  for  creditors  was  held  to  be  created  ;  and  the  briefs  of 
counsel,  in  that  case,  show  that  the  statute  of  limitations  was 
relied  on  as  a  defense.  In  Carrington  v.  Manning,  13  Ala. 
611,  the  bill  was  not  filed  to  subject  the  town-lots  in  Hunts- 
ville,  Triana,  and  Florence,  as  to  which  a  power  of  sale,  for 
the  payment  of  debts  and  legacies,  was  given  to  the  executor 
by  the  will ;  but  to  reach  and  subject  certain  lands  in  Ma- 
rengo, as  to  which  no  power  of  sale  was  given,  on  the  idea  of 
a  trust;  and  the  only  question  was,  whether  the  will  created 
a  trust  in  these  lauds,  in  favor  of  creditors.  Nor  was  the  stat- 
ute of  limitations  set  up  as  a  defense  in  that  case,  though  the 
statute  of  non-claim  was  relied  on ;  which  latter  statute,  un- 
like the  former,  extinguishes  the  debt. 

STONE,  J. — George  Steele,  after  duly  executing  his  will, 
died  in  the  year  1855.  The  will  was  probated  and  estab- 
lished, and  M.  W.  Steele,  the  executor  therein  named,  quali- 
fied and  took  upon  himself  the  burden  and  trust  of  the  estate, 
in  November,  1855.  The  will  relieved  him  from  giving  bond, 
and  he  gave  none.  The  clauses  of  the  will  necessary  to  be  con- 
strued in  this  case  are  as  follows  :  "  I  wish  my  estate  kept  to- 
gether, till  my  just  debts  are  paid,  if,  in  the  opinion  of  my 
executor,  it  shall  be  to  the  interest  of  the  estate  to  do  so  ; 
and  I  hereby  empower  my  executor  to  sell  any  property,  real 
or  personal,  except  such  as  is  hereafter  specifically  disposed  of. 
I  further  wish  the  brick-building  business  carried  on  by  my 
executor,  till  the  division  of  the  estate.  It  is  my  will  that, 
until  the  estate  is  divided,  my  wife,  Eliza  Ann,  shall  retain 
our  present  residence,  and  that  she  and  my  daughters,  Ellen 
and  Susan,  be  allowed  a  liberal  and  comfortable  support  out 
of  the  estate ;  and  Susan's  education  is  to  be  completed  from 
the  estate.  A  liberal  allowance  must  be  made  my  son  An- 
gelo,  if  he  wishes  to  study  a  profession ;  or,  should  he  prefef 
any  other  honorable  avocation,  he  must  likewise  be  allowed 
a  liberal  sum  out  of  the  estate,  until  the  division  of  it.  If 
my  son  John  F.  desires  any  pecuniary  assistance,  my  execu- 
tor must  pay  him  annually,  out  of  the  estate,  the  sum  of  six 
hundred  dollars,  till  the  division  ;  and  the  same  to  be  charged 
against  him."  The  will  then  makes  special  provision  for  a 
nephew  of  testator's  wife,  and  proceeds  :    "  When  my  debts 
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are  paid,  my  estate  must  be  divided ;  and  when  divided,  I 
give  and  devise  to  my  wife,  Eliza  Ann,  during  her  natural 
life,  the  plantation  on  which  I  now  reside,  known  as  the  'Oak 
place,'  .  .  together  with  the  mountain  tract  of  land 
known  as  the  '  Fagan  place ' ;  .  .  also,  twenty  acres 
purchased  of  Jno.  Brooks.  ,  .  At  the  death  of  my 
wife,  the  land  before  described  to  be  equally  divided  between 
my  heirs  at  law.  I  also  give  and  bequeath  to  my  said  wife, 
absolutely,  one-fifth  part  of  the  slaves  which  I  may  own  ; 
all  the  household  and  kitchen  furniture  which  may 
belong  to  me  ;  also,  the  carriage  and  horses,  and  all  the  stock 
and  farming  utensils  necessary  to  the  cultivation  of  the  farm. 
All  the  property,  real  and  personal,  not  specifically  disposed 
of,  and  not  sold  by  my  executor,  I  give,  devise  and  bequeath 
to  my  children,  to  be  equally  divided  between  them  ;  and  in 
making  the  division  equal,  the  portion  which  either  of  my 
children  has  received,  is  to  be  charged  to  them  respectively, 
estimating  the  same  at  the  value  charged  on  my  books  in  my 
own  handwriting,  without  interest.  My  son  Matthew  W.  must 
be  allowed  the  interest  on  five  thousand  dollars,  from  first 
September,  1850,  till  division  of  the  estate,  in  addition  to  his 
share  general  in  the  estate.  .       I  wish  my  executor  to 

collect  my  claims,  and  pay  off  my  debts,  with  all  proper  speed, 
and  hasten  to  a  division  of  the  estate." 

We  have  probably  copied  from  the  will  more  copiously  than 
will  appear  to  have  been  necessary  ;  but  our  object  was  to 
show  the  testator's  general  intent.  It  is  shown  in  the  record 
that  the  landed  interests  of  the  testator  were  extensive  and 
valuable ;  and  the  inventory  of  the  personal  estate,  with  no 
mention  of  dues  or  bills  receivable,  exceeded  seventy  thou- 
sand dollars.  The  executor  testifies  that  the  debts  of  the 
estate  were  about  forty-five  thousand  dollars.  Much  the 
largest  part  of  personal  assets  of  the  estate  consisted  of  slaves. 
When  the  testator  died,  two  of  the  heirs  were  minors ;  the 
other  five  were  over  twenty-one  years  old.  The  executor 
elected  to  keep  the  estate  together,  and  work  out  the  debts, 
and  with  it  to  keep  up,  not  only  the  brick-building  business, 
but  the  carpentering,  plastering,  and  painting  business,  so  as 
to  build  and  finish  houses  complete.  It  is  also  shown  that 
he  enlarged  the  business,  by  erecting  and  fitting  up  a  ma- 
chine-shop propelled  by  steam,  and  by  hiring  other  brick- 
layers, plasterers,  and  carpenters,  in  addition  to  the  large 
number  owned  by  the  estate  of  his  testator.  Save  what  is 
stated  in  the  unsworn  answer  of  M.  W.  Steele,  there  is  an 
entire  absence  of  averment  and  proof  of  what  had  been  the 
extent  of  the  brick-building  business  carried  on  by  George 
Steele  in  his  life-time.     In  that  answer  it  is  stated,  that  the 
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said  testator  in  his  life-time  did  the  plastering  and  stone 
work,  in  connection  with  the  brick-building  done  by  him,  and 
that  he  was  in  the  habit  of  hiring  brick-masons  and  carpen- 
ters to  work  with  his  own  (he  owned  and  left  many);  but  there  is 
no  evidence  of  the  truth  of  these  averments.  There  neither  is 
averment  nor  proof  that  testator  in  his  lifetime  had  done  car- 
penter's work  in  connection  with  his  brick-building  contracts. 
We  do  not  say  what  effect  the  above  averments  and  proof 
would  have,  if  made.     They  are  not  in  the  record. 

We  have  stated  above  that,  at  the  death  of  Mr.  Steele, 
his  estate,  as  the  record  tends  to  show,  owed  some  forty - 
five  thousand  dollars.  There  is  attached  to  the  answer  of  M. 
W.  Steele  a  statement  of  solvent  dues  to  the  estate,  amount- 
ing, at  Steele's  death,  to  eleven  or  twelve  thousand  dollars. 
The  executor  sold  some  real,  and  some  personal  property  ; 
the  amount  realized  not  accurately  shown.  From  his  build- 
ing contracts  he  realized  a  gross  income  of  seventy  or  eighty 
thousand  dollars  ;  but  the  net  income  is  not  shown.  He  paid 
part  of  the  debts,  and  supported  the  family.  His  disburse- 
ments to  the  legatees  were  liberal,  if  not  lavish  ;  being  some 
sixteen  thousand  dollars  to  two  of  them.  Of  the  debts  due 
from  the  testator,  a  considerable  sum  is  claimed  as  unpaid  ; 
and  many  thousands  are  claimed  as  due  from  the  estate,  for 
borrowed  money,  merchandise  and  other  alleged  supplies  fur- 
nished, on  contracts  and  promises  made ,  by  the  executor. 
The  record  does  not  enable  us  to  determine  how  the  execu- 
tor's accounts  with  the  estate  stand.  Both  the  estate,  and 
his  administration  of  it,  have,  no  doubt,  been  greatly  embar- 
rassed and  confused  by  the  supervention  of  the  civil  war,  and 
the  consequent  emancipation  of  the  very  valuable  slave  prop- 
erty belonging  to  the  estate. 

Yery  large  debts  are  claimed  against  the  estate,  for  money 
lent,  merchandise  sold,  provisions  supplied,  medicines  and 
medical  services  furnished,  lumber  and  other  building  mate- 
rials, and  slaves  let  to  hire  ;  all  on  contracts  and  promises 
made  by  the  executor,  after  the  estate  came  to  his  hands.  For 
these  claimants  it  is  contended  that,  under  the  power  and  dis- 
cretion conferred  on  his  executor  by  the  will  of  Mr.  Steele, 
these  claims  are  a  proper  charge  against  the  estate.  Indeed, 
it  is  contended  that,  being  contracted  in  furtherance  of  the 
expressly  conferred  powers  and  objects  of  the  will,  they  are 
legitimate  expenses  of  administration,  and  are  a  first  charge 
on  the  assets,  paramount  to  the  claims  of  creditors  of  the  es- 
tate proper.  This  argument  denies  that  they  stand  in  the 
category  of  debts  of  the  estate  ;  asserts  that  they  were  con- 
tracted in  the  conservation  of  the  property,  and  that  they 
were  part  and  parcel  of  the  necessary  expense  of  keeping  the 
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estate  together,  and  carrying  on  the  brick-building  business, 
until  the  debts  of  the  estate  were  paid,  as  provided  by  the 
will. 

In  McEldery  v.  McKenzie,  2  Por.  33,  it  was  said  :  "  That  an 
executor  or  administrator  can,  at  his  discretion,  employ  work- 
men, make  contracts,  give  notes  and  bonds  ad  libitum,  and 
bind  the  estate,  and,  where  there  are  more  than  one,  bind  all 
in  that  capacity,  is  a  principle  that  seems  only  necessary  to 
be  stated,  to  be  rejected.  That  an  executor  or  administrator 
may  contract  for  all  necessary  matters  relating  to  an  estate, 
can  not  be  doubted  ;  but  he  floes  so  on  his  personal  respons  i- 
bility." — See,  also,  Greening  v.  Sheffield,  Min.  276.  In  Lyons 
V.  Hays,  30  Ala.  430 — a  suit  in  chancery — it  was  said  :  "One 
rendering  services  to  a  trust  estate,  under  the  employment  of 
the  trustee,  has  no  redress  against  the  trust,  except  to  subject 
an  equitable  demand  of  the  trustee  to  the  payment  of  the 
debt."  So,  in  Kirkman  v.  Benham,  2S  Ala.  501 — also  a  chan- 
cery suit — it  was  said  :  "The  bill  of  exchange  mentioned  in 
the  pleadings,  although  signed  as  drawer  by  George  M.  Sav- 
age, styling  himself  executor  of  Samuel  Savage,  is  the  per- 
sonal contract  of  Geo.  M.  Savage,  and  does  not  bind  the  es- 
tate he  represented.  Kirkman,  Abernathy  and  Hanna  were 
accommodation  acceptors,  and,  as  such,  have  a  right  to  be 
reimbursed  by  Geo.  M.  Savage,  the  drawer.  This,  however, 
gives  them  no  claim  against  Samuel  Savage' . 

In  Wade  i).  Pope,  44  Ala.  694,  the  court  employs  the  follow- 
ing language  :  "  Wade  charges  in  his  bill  that  Mrs.  Pope,  the 
appellee,  was  appointed  by  her  husband,  at  his  death,  execu- 
trix of  his  will;  that  the  will  gave  her,  as  such  executrix, 
power  to  carry  on  the  farm  and  manage  it,  as  the  husband 
did  in  his  life-time  ;  that  Mrs.  Pope  qualified  as  such  execu- 
trix, and  managed  said  farm  under  said  will ;  that  her  testa- 
tor's estate  consisted  of  lands,  slaves  and  stock  ;  that  in  the 
year  1856,  Mrs.  Pope,  as  executrix,  had  employed  him,  said 
Wade,  as  overseer  on  said  farm,  and -had  procured  him,  at  her 
request,  to  purchase,  for  the  use  of  said  plantation,  certain 
mules  at  the  price  of  seven  hundred  and  fifty  dollars,  which 
mules  were  used  and  worked  on  said  plantation,  and  that  they 
had  been  retained  by  executrix  as  the  property  of  said  estate; 
that  appellant  had  sued  Mrs.  Pope,  not  as  executrix,  but  in 
her  individual  name,  in  the  Circuit  Court  of  Montgomery 
county  in  this  State,  for  his  wages,  and  the  price  of  said 
mules,  in  which  suit  he  recovered  judgment  against  her,  in 
April,  1869,  for  the  sum  of  $1,400  damages,  and  the  further 
sum  of  $503.65,  costs  of  suit ;  on  which  judgment,  execution 
had  been  issued  and  returned  *no  property  found.'  This  judg- 
ment is  against  Mrs.  Pope  in  her  individual  capacity,  and  not 
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against  her  as  executrix.  It  is  really  her  debt,  and  not  the 
debt  of  the  estate  she  represents ;  and  the  plaintiff  can  not 
go  into  chancery,  and  change  it  from  a  liability  against  her, 
to  one  against  the  estate  of  her  testator.  Such  is  the  attempt 
here,  and  it  is  forbidden  by  the  uniform  decisions  of  this 
court  for  many  years." — Jones  v.  Daioson,  19  Ala.  672  ;  Miil- 
Jiall  V.  Williams,  32  Ala.  489 ;  Johnson  v.  Gaines,  8  Ala.  791 ; 
Savage  v.  Benham,  11  Ala.  49  ;  Cdvin  v.  Owens,  22  Ala.  782 ; 
Pollard  V.  Cleveland,  43  Ala.  102. 

The  foregoing  is  but  an  affirmance  of  a  principle  well  nigh 
universal.  In  Hill  on  Trustees,  567  marg.,  it  is  said  :  "The 
costs,  as  well  as  the  expenses  and  charges  of  trustees,  when 
properly  incurred,  constitute  a  charge  or  lien  on  the  trust  es- 
tate in  their  favor ;  and  they  will  not  be  compelled  to  part 
with  the  legal  estate,  until  their  claim  is  discharged.  But 
this  privilege  does  not,  in  general,  extend  to  solicitors,  or 
other  persons  employed  by  the  trustees ;  and  such  persons 
will  be  confined  to  their  personal  remedy  against  the  trustee, 
by  whom  they  were  employed."  In  2  Williams  on  Executors, 
1509,  it  is  said  :  "A  count  alleging  that  the  defendant,  as  ex- 
ecutor, was  indebted  to  the  plaintiff  for  so  much  money  lent 
by  the  plaintiff  to  the  defendant  as  executor,  and  that  the  de- 
fendant, in  consideration  thereof,  as  executor  promised  to  pay, 
charges  him  personally  ;  and  he  can  not  plead  flene  adminis^ 
travit,  and  the  only  possible  judgment  is  de  bonis  propriis.'* 
2  Lomax  Executors,  285  marg.;  Corner  v.  Sheiv,  3  Mees.  & 
Wels.  350 ;  Kirkman  v.  Bootlie,  11  Beav.  273 ;  Hall  v.  Laver, 
1  Hare,  571 ;  Fitzhugh  v.  Fitzhugh,  11  Gratt.  300  ;  Montgom^ 
ery  v.  Armstrong,  5  J.  J.  Marsh.  175  ;  Sims  v.  Stilwell,  3  How. 
Miss.  176. 

The  foregoing  is  the  rule.  It  sometimes  works  great  hard- 
ship ;  but  the  rule  is  necessary  to  save  and  protect  trust  es- 
tates from  mismanagement,  and,  sometimes,  faithlessness  of 
trustees.  Persons  who  deal  with  trustees,  and  extend  them 
credit,  as  a  rule,  acquire  no  lien  on,  or  right  to  proceed 
against,  the  trust  estate  in  their  hands.  It  is  a  matter  of  per- 
sonal trust  and  confidence.  True,  if  the  trustee  is  in  advance, 
and  the  trust  fund  is  indebted  to  him,  a  creditor,  after  suing 
the  trustee  to  insolvency,  may  have  a  remedy  to  reach  and 
condemn  such  trust  indebtedness.  There  are  no  averments 
or  proofs  in  this  record  to  raise  that  question.  A  trustee  can 
not  create  a  charge  on  a  trust  fund,  enforceable  at  the  suit  of 
a  creditor,  without  express  power  and  authority  therefor. 
The  will  of  Mr.  Steele  confers  on  the  executor  no  power  to 
contract  debts. 

2.  Some  of  the  parties  to  this  suit  who  hold  claims  resting 
on  contracts  made  by  M.  W.  Steele,  the  executor,  invoke  the 
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aid  of  the  act  "  to  authorize  the  collection  of  debts  for  labor 
and  services  rendered  for  the  benefit  of  trust  estates,"  ap- 
proved April  8,  1873.— Pamph.  Acts,  131 ;  Code  of  1876, 
§  3747.  The  act  extends  only  to  debts  contracted  for  labor 
and  services  rendered.  This  embraces  very  few  of  the  claims, 
liut  the  statute  does  not  reach  any  of  the  claimants  of  this 
class,  whose  debts  were  contracted  before  the  passage.  We 
have  shown  above  that,  before  the  enactment  of  this  statute, 
these  creditors,  under  the  facts  shown  in  this  record,  had  only 
a  personal  claim  on  M.  W.  Steele,  the  executor,  and  no  claim 
whatever  to  subject  the  trust  effects.  It  is  not  within  the 
power  of  legislation  to  create  a  legal  liability,  out  of  a  past 
transaction,  for  which  no  liability  or  remedy  existed  at  the 
time  of  its  occurrence. — Ala.  Life  Ins.  Go.  v.  Boykin,  38  Ala. 
510  ;  Coosa  River  Steamboat  Co.  v.  Barclay,  30  Ala.  126 ;  Sad- 
ler V.  Lanqham,  34  Ala.  329  ;  Dash  v.  Van  Kleech,  7  Johns. 
477  ;  Calder  v.  Bull,  3  Dall.  386  ;  Inhab.  Medford  v.  Learned, 
16  Mar.s.  215  ;  Greenowjh  v.  Greenough,  11  Penu.  St.  489 ; 
McDaniel  v.  Carreil,  19  III.  226  ;  East  Kingston  v.  Towle,  48 
N.  H.  57 ;  Cooley  Cons.  Lim.  369.  This  question  was  left 
open  in  Askew  v.  Myrick,  54  Ala.  30. 

There  are  cases,  in  which  testators  continue  their  estates, 
or  parts  of  them,  in  trade,  by  express  testamentary  direction. 
In  such  cases,  the  property  or  assets  thus  specially  continued 
in  trade,  is  liable  for  debts  and  losses  contracted  and  incurred 
pursuant  to  such  direction.-^ — Ex  parte  Richardson,  in  re  Hod- 
son,  d  M.a,dd. 'Rep.  138 ;  Garland,  ex  parte,  10  Vesey,  110; 
Cutbush  V.  Cutbush,  1  Beav.  181.  This  principle  sheds  no 
light  on  this  case.  The  creditors,  so  called,  by  contract  post 
mortem,  have  no  claim  against  the  estate  and  property  of 
George  Steele.  The  cases  of  Cater  v.  EverUigh,  4  Dess.  19, 
and  James  v.  Mayrant,  lb.  591,  are  not  in  harmony  with  our 
decisions,  and  we  decline  to  follow  them. 

3.  Debts  contracted  by  George  Steele  in  his  life-time  are 
a  proper  charge  against  his  estate,  unless  they  are  barred  by 
the  statute  of  limitations,  which  is  pleaded.  In  computing 
the  time,  we  must  deduct  six  months  after  M.  W.  Steele  qual- 
ified as  executor — November  30th,  1855 — under  section  2614 
of  the  Code  of  1876.  We  must  also  deduct  four  years,  eight 
months,  and  ten  days,  during  which  time  the  statute  was  sus- 
pended.—  Carter  v.  Carter,  53  Ala.  365.  These  two  periods, 
added  together,  make  five  years,  two  months,  and  ten  days, 
to  be  added  to  the  time  necessary  to  perfect  the  statutory 
bar.  The  claims  in  favor  of  Holding,  James  H.  Mastin,  and 
Weeden,  trustee  of  Timmons,  are  bonds,  or  notes  under  seal. 
The  time  necessary  to  perfect  a  bar  against  these  is  fifteen 
years,  two  months,  an4  ten  days,  being  ten  years,  plus  five 
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years,  two  months,  and  ten  days. — Code  of  1876,  §  3225.  The 
bond  in  favor  of  Holding  fell  due  July  22,  1855.  This  claim 
would  not  be  barred  until  October  2,  1870.  The  present  bill 
was  filed,  and  the  answer  of  Holding  put  in,  claiming  this  de- 
mand, long  before  that  time.  This  is  a  valid,  subsisting  claim 
against  the  assets  of  the  estate. — Sterndak  v.  Hankinson,  i 
Sim.  393. 

4.  James  H.  Mastin's  claim  matured  January  2d,  1854. 
But  there  is  a  credit  on  the  bond,  of  $629.20,  of  date  January 
26th,  1855.  This  was  in  George  Steele's  life-time.  The  entry 
of  credit  does  not  prove  the  payment  was  made. — Acklerts 
Executor  v.  Hickman,  60  Ala.  568.  This  defect  was  met  by  the 
examination,  without  objection,  of  Mastin  himself,  who  proves 
that  the  payment  was  then  made,  and  by  George  Steele  him- 
self. This  obliterated  the  time  then  past,  and  constituted 
January  26th,  1855,  a  new  date  from  which  the  time  was  to 
be  computed, — Code  of  1876,  §3240.  This  computation  fixes 
April  6th,  1870,  as  the  day  on  which  the  bar  would  be  com- 
plete against  this  claim.  Mr.  Mastin's  answer  was  filed,  as- 
serting this  claim,  January  26th,  1870.  This  is  a  proper 
claim  against  the  estate. 

The  claim  of  Weeden,  trustee,  consists  of  two  bonds.  The 
larger  one,  of  $3,816,  matured  January  1st,  1855.  The  fifteen 
years,  two  months,  and  ten  days  expired  March  11,  1870;  af- 
ter the  bill  in  this  case  was  filed,  and  the  injunction  against 
suits  was  issued.  This  is  a  valid,  subsisting  claim. — See  Stern- 
dale  V.  Hankinson,  supra.  The  smaller  claim  of  seventy-five 
dollars  was  due  in  1850,  but  George  Steele  made  a  payment 
on  it,  March  8th,  1854.  Computing  from  this  date,  the  bar 
of  the  statute  against  this  claim  became  complete.  May  18th, 
1869.  The  present  bill  was  filed,  November  29th,  1869.  So 
this  claim  is  barred,  unless  the  payment  made  by  M.  W. 
Steele,  executor,  of  date  January,  1857,  and  the  suit  brought 
on  the  claim  against  him,  January  10th,  1866,  take  it  out  of 
the  operation  of  the  statute.  The  statute  is  pleaded  by  the 
heirs  ;  and  it  is  contended  for  them,  that  no  promise,  or  pay- 
ment, made  by  the  executor,  will  avail  to  stop  the  running  of 
the  statute,  against  any  effort  made  to  sell  real  estate  for  the 
payment  of  such  claim.  We  will  consider,  this  question  in 
connection  with  the  claim  asserted  by  Samuel  H.  Moore  ;  the 
only  remaining  claim  against  the  estate  covered  by  the  assign- 
ments of  error. 

The  claim  of  Samuel  H.  Moore  is  as  follows :  In  August, 
1855,  George  Steele,  testator,  borrowed  money  from  the  guar- 
dian of  said  Samuel  H.  Moore,  and  gave  bill  of  exchange, 
himself  as  drawer,  Fearn,  Donegan  &  Co.  acceptors,  and 
Robert  Fearn  payee  and  indorser,  due  at  twelve  months,  to 
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secure  the  payment  of  said  loan.  Steele  dying  before  the  ma- 
turity of  the  bill,  M.  W. 'Steele,  the  executor,  renewed  it  an- 
nually for  six  consecutive  years.  The  last  renewal  bears  date 
July  23d,  1861,  and  is  due  at  thirteen  months — August  23-26th, 
1862.  This  bill  is  drawn  on,  and  accepted  by  Scruggs,  Done- 
gan  &  Co.,  probably  successors  to  Fearu,  Donegan  &  Co.  All 
the  renewal  bills  were  drawn  by,  and  signed  "  M.  W.  Steele, 
ex'r."  The  said  executor  made  a  payment  March  4th,  1862, 
for  which  he  obtained  a  credit  on  the  bill.  On  the  16th  June, 
1869,  Moore  tiled  a  bill,  which  was  pending  when  this  suit 
was  brought,  the  object  of  which  was  to  enforce  the  collection 
of  his  claim  out  of  the  assets  of  George  Steele's  estate.  There 
are  safid  to  be  no  personal  assets,  and  the  entire  estate  con- 
sists of  real  property.  Neither  the  pleadings,  testimony,  nor 
arguments  of  counsel,  speak  of  any  personal  assets  remaining 
on  hand  ;  and  we  consider  it  uunecessar}'  to  declare  what 
would  be  the  rule,  if  there  were  personal  property. 

In  Brown  v.  Lang,  4  Ala.  50 — a  case  somewhat  like  the 
present,  except  that  in  that  case  the  surety  had  paid  the  debt, 
and  sought  to  re-establish  it  against  the  estate,  for  his  own 
indemnity — this  court  treated  the  taking  up  of  decedent's  note, 
and  the  giving  of  a  new  one  by  the  personal  representative, 
as  a  novation,  and  ruled  that  thereby  the  note  ceased  to  be  a 
debt  of  the  estate,  and  became  the  personal  debt  of  the  ad- 
ministratrix. There  had  been  no  change  of  parties  to  the 
note  in  the  several  renewals,  except  that,  instead  of  Lang's 
name,  Mrs.  Lang,  his  personal  representative,  signed  with  the 
other  makers.  This  court  held,  that  the  purchase  of  the 
second  note  by  the  bank  relieved  the  intestate's  estate  from 
all  liability  to  pay  the  debt,  and  that  the  complainant  was  not 
entitled  to  the  relief  sought ;  that  his  only  equity,  so  far  as 
the  intestate's  estate  was  concerned,  was  to  subject  the  inter- 
est of  the  administratrix  and  surviving  partner  therein,  if  any, 
to  the  payment  of  the  amount  paid  as  their  indorser.  If 
Fearn,  the  indorser  of  the  bill  in  this  case,  had  paid  the  debt, 
and  he  himself,  instead  of  Moore,  was  seeking  to  enforce  the 
claim  against  Steele's  estate,  the  two  cases  would  be  precisely 
parallel.  In  that  case,  it  was  ruled,  that  Lang's  estate  was 
discharged  ;  and  hence,  that  there  was  no  liability  on  the  per- 
sonal assets.  We  need  not  inquire  whether  that  case  governs 
this  or  not,  or  whether  it  is  to  be  followed. — See  1  Brick.  Dig. 
287,  §§  501-2  ;  Story  on  Prom.  Notes,  §§  104,  404  ;  Elliott  v. 
Sleeper,  2  N.  H.  525  ;  Jqffrey  v.  Cornish,  10  N.  H.  505  ;  Buck- 
halter  V.  Second  National  Bank,  42  N.  T.  538 ;  Boyd  v.  Beck, 
29  Ala.  703. 

6.  The  title  to  the  personal  assets  of  a  decedent  vests  in 
the  personal  representative,  the  very  moment  he  is  appointed 
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and  qualifies.  He  is  the  owner  of  them  ;  but  not  in  his  own 
right.  He  holds  them  in  trust,  first  to  pay  debts  and  lawful 
charges ;  then,  to  be  divided,  or  disposed  of,  as  the  will,  or 
law  of  distributions,  declares.  To  these  ends,  he  not  only 
holds  the  title,  but  he  exercises  a  general  power  over  them, 
limited  only  by  certain  declared  rules  of  law. —  Woolfork  v. 
SuUivav,  23  Ala.  548 ;  1  Brick.  Dig.  932,  §§  261  et  seq.;  Bald- 
win V.  Hatchett,  56  Ala,  461 ;  Hutchinson  v.  Owen,  59  Ala.  326. 
If  the  personal  assets  are  applied  to  the  payment  of  debts,  it 
matters  not  if  the  collection  of  those  debts  could  have  been 
defeated  by  a  plea  of  the  statute  of  limitations.  The  personal 
representative  is  not  compellable  to  plead  it ;  and  he  is  guilty 
of  no  devastavit  in  failing  to  make  that  defense,  unless  he  be 
guilty  of  negligence,  act  in  bad  faith,  or  in  collusion,  when 
there  is  doubt  of  the  justness  of  the  claim.  It  would  give 
rise  to  grave  suspicion,  if,  having  cause  to  distrust  the  justice 
of  the  claim,  he  failed  to  interpose  such  defense  to  a  claim 
that  was  barred  by  lapse  of  time. — Teague  v.  Corhett,  57  Ala. 
But  real  estate,  though  made  subject  to  debts  by  our  stat- 
utes, in  the  absence  of  testamentary  direction,  stands  on  a 
very  different  footing.  The  title  is  never  in  abeyance,  but  on 
the  death  of  the  ancestor  descends  instantly  to  the  heir  or 
devisee.  True,  the  personal  representative  may  demand  and 
hold  possession,  and  exercise  jthe  statutory  power  of  renting, 
and  even  selling  jt  for  the  payment  of  debts.  But  it  is  a 
mere  power — a  bare  authority — and  must  be  executed  as  the 
statute  directs. —  Chighizola  v.  Le  Baron,  21  Ala.  406;  Martin 
V.  Williaym,  18  Ala.  190.  Until  exercised,  or  steps  taken 
looking  to  its  exercise,  the  right  of  the  heir  is  not  interrupted. 
Masterson  v.  Girard,  10  Ala.  60  ;  Br.  Bank  v.  Fry,  23  Ala. 
770;  Leavens  V.  Butler,  8  For.  380;  Anderson  v.  McGoioan, 
42  Ala.  280  ;  1  Brick.  Dig,  939,  §  351.  From  these  premises 
it  results,  that  the  personal  representative  can  do  nothing, 
save  as  the  statutes  give  him  authority,  to  devest  or  incum- 
ber the  title  to  the  realty,  which  descends  to  the  heir,  or  dev- 
isee. The  statutes  have  given  him  no  power  to  do'so.  Until 
he  takes  possession,  sells  under  a  power  conferred  by  the  will, 
or  begins  the  exercise  of  some  one  of  the  statutory  powers, 
under  which  he  may  obtain  an  order  of  sale,  he  has  done  noth- 
ing to  which  the  heir,  or  devisee,  is  a  party,  or  by  which  they 
can  be  concluded.  He  may  revive  a  debt  by  partial  payment 
or  promise;  he  may  submit  to  a  recovery  of  judgment.  These 
are  not  the  acts  of  the  heir,  for,  in  these  respects,  he  is  not 
their  representative.  They  do  not  derive  their  title  through 
him.  All  he  may  do  or  suffer,  as  affecting  their  landed  es- 
tates, is  res  inter  alios  acta;  and  when  an  effort  is  made  by  the 
personal  representative,  or  another,  to  intercept  the  descent, 
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and  appropriate  the  lands  to  the  payment  of  the  alleged  debts 
of  the  ancestor,  the  heirs  or  devisees  for  the  first  time  become 
parties  to  the  record ;  and  they  then  come  into  court  with  all 
their  rights  of  defense  unimpaired.  They  bring  with  them 
the  same  rights  to  plead,  call  for  proof,  and  make  defense,  as 
if  no  litigation  had  preceded. — McGuire  v.  Shelby,  20  Ala. 
456 ;  Gwynn  v.  Hamilton,  29  Ala.  233. 

In  Bond's  Heirs  v.  Smith,  2  Ala.  660,  this  court  said  :  "  It 
is  very  clear  that  the  legislature  did  not  contemplate  a  sale  of 
the  lands,  as  a  matter  of  course,  on  the  application  of  the  ex- 
ecutor or  administrator,  but  required  him  to  establish  the  al- 
legations of  his  petition  by  proof,  if  denied  by  the  heir  ;  and 
where  the  heirs  are  infants,  no  admission  can  be  made  to  dis- 
pense with  this  proof.  What,  then,  is  the  allegation  to  be 
proved  ?  It  is,  that  the  personal  estate  is  not  sufficient  to 
pay  the  just  debts  of  the  testator,  or  intestate.  To  ascertain 
this,  it  is  obviously  necessary  to  inquire  what  debts  are  bind- 
ing on  the  testator  or  intestate,  and  consequently  a  charge  on 
the  estate  ;  and  it  seems  to  us  that  any  defense,  which  the 
ancestor  could  have  made,  if  the  suit  had  been  brought  against 
him,  may  be  made  by  the  heir.  The  proceeding  is,  in  effect, 
a  suit  by  the  creditors  against  the  heirs,  claiming  satisfaction 
out  of  the  estate  which  has  descended  to  them,  for  a  debt 
due  from  the  ancestor.  It  does  not,  therefore,  rest  with  the 
administrator  to  say  whether  the  bar  of  the  statute  of  limita- 
tions shall  be  interposed  or  not ;  he  is  placed  in  an  antago- 
nist position  to  the  heir,  and  can  not  therefore  make  any  ad- 
mission which  shall  prejudice  him.  His  power  to  meddle 
with  the  real  estate  is  derived  entirely  from  the  statute  ;  it  is 
a  special  authority,  derived  from  the  order  of  the  court,  on 
proof  of  the  allegations  of  the  petition,  and  confers  no  power 
further  than  is  necessary  to  execute  the  trust,  with  which  he 
is  clothed  for  the  benefit  of  the  creditors.  It  is  true  that, 
while  acting  in  his  appropriate  sphere,  as  the  representative 
of  the  deceased,  he  may  decline  to  interpose  the  bar  of  the 
statute  to  defeat  a  just  claim  ;  but,  when  he  lays  down  his 
character  of  representative  of  the  deceased,  and  becomes  a 
party  litigant  on  behalf  of  the  creditors,  against  the  heirs,  it 
would  be  a  strange  anomaly  if  he  should  be  allowed  to  dictate 
the  defense." 

In  Teague  v.  Corhett,  swpra,  the  administrator  had  suffered 
judgment  to  go  against  him,  on  a  note,  which  he  could  have 
prevented  by  a  plea  of  the  statute  of  limitations.  He  paid 
the  judgment,  in  part,  with  moneys  derived  from  a  sale  of  in- 
testate's lands,  made  under  an  order  of  court  for  the  payment 
of  debts.  The  question  was,  whether  he  should  be  allowed 
such  payment  as  a  credit  on  his  final  settlement.     This  court 
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said:  "It  is  apparent  the  administrator  can  not  be  reim- 
bursed the  payment  made  on  this  judgment,  unless  he  is  al- 
lowed to  retain  from  the  assets  in  his  hands  arising  from  the 
sale  of  the  lands  of  the  intestate,  made  under  decree  of  the 
Court  of  Probate.  The  money  for  which  the  lands  were  sold, 
as  to  the  heirs,  and  as  to  all  questions  of  charge  or  liability, 
or  of  descent  or  succession,  must  be  regarded  as  a  substitute 
for  the  lands. —  Williamson  v.  Mason,  23  Ala.  488  ;  Chaney  v. 
Cha'ney,  38  Ala.  35.  Between  an  administrator  or  executor 
and  the  heir  or  devisee,  no  relation  of  privity  exists ;  and  the 
real  assets  can  not  be  bound  by  any  admission  or  acknowl- 
edgment made  by  the  personal  representative.  Hence,  though 
the  executor  or  administrator  is  not  bound  to  plead  the  stat- 
ute of  limitations,  and  by  omittiug  to  plead  it,  or  by  an  ex- 
press promise  in  writing,  may  revive  a  demand  the  statute 
bars,  and  thereby  charge  the  personal  assets,  no  such  charge 
can  be  created  on  the  real  assets.  He  is  the  owner  of  the 
personal  assets  as  trustee,  but  the  lands  descend,  if  not  de- 
vised, to  the  heir  ;  or  if  devised,  pass  eo  instanti  the  death 
of  the  testator,  to  the  devisee ;  and  as  to  the  heirs  or  devi- 
see, his  admissions  or  acknowledgments  are  res  inter  alios." 

In  Rogers  v.  Grannis,  20  Ala.  247,  it  was  decided,  that  a 
judgment,  rendered  against  an  administrator  in  chief,  did  not 
establish  the  existence  of  the  debt  against  the  estate  in  the 
hands  of  the  administrator  de  bonis  non.  In  Freeman  on 
Judgments,  §  163,  it  is  said  :  "Between  the  real  and  personal 
representatives  of  a  deceased  person  there  is  no  privity. 
Hence,  a  judgment  agaiust  an  administrator  or  executor  is 
never  conclusive  against  the  heirs  or  devisees,  and  a  judg- 
ment for  or  against  an  heir  or  devisee  has  no  effect  upon  an 
administrator  or  executor,  A  decree  against  an  executor  is 
not  binding  on  the  heir,  because  he  is  not  a  party  to  the  suit, 
can  not  offer  testimony,  adduce  evidence  in  opposition  to  the 
claim,  nor  appeal  from  the  judgment.  But,  as  the  heirs  are  not 
bound  by  a  judgment  against  the  administrator,  they  are  at  lib- 
erty to  dispute  any  claim  so  allowed,  because  the  allowance  has 
no  higher  effect  than  a  judgment.  If  the  allowed  claims  are 
made  the  basis  on  which  to  obtain  an  order  to  sell  the  real 
estate,  the  heirs  are  not  precluded  from  contesting  them,  as 
freely  as  though  they  had  acquired  none  of  the  properties  of 
a  judgment;  for,  as  to  the  heirs,  they  are  not  res  judicata." 

In  Mooers  v.  White,  6  Johns.  Ch.  353,  387,  Chancellor  Kent, 
after  an  elaborate  review  of  authorities,  used  the  following  lan- 
guage :  "  If,  however,  we  were  to  admit,  that  the  defendant, 
W,  was  still  in  time  to  apply  for  the  sale  of  the  real  estate  ; 
yet,  I  apprehend,  that  when  the  persons  interested  in  the 
real  estate  appear  before  the  judge,  or  surrogate,  with  their 
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allegations  and  proofs,  they  are  entitled  to  raise  the  same 
objections  to  the  creditor's  demand,  which  they  might  have 
raised,  if  they  had  been  regularly  sued ;  and  that  they  may, 
of  course,  interpose  the  statute  of  limitations.  The  justice 
and  reasonableness  of  the  proposition  are  so  exceedingly 
clear,  that  I  can  not  regard  it  as  susceptible  of  doubt.  The 
surrogate  must  be  satisfied  of  the  existence  of  the  debts  be- 
yond the  amount  of  the  personal  estate,  before  he  can  grant  the 
order  for  the  sale  of  the  real  estate.  He  must  adjudge  what 
are  debts,  and  the  statute  must  mean  subsisting  debts.  If  they 
are  barred  by  the  statute,  and  that  be  set  up  as  a  defense, 
the  conclusion  is  that  they  have  been  paid,  and  that  they  do 
not  then  subsist.  If  the  heir  or  purchaser  appears,  and  makes 
this  defense,  it  is  his  defense ;  and  the  executor  has  no  right 
to  interfere,  and  disturb  or  waive  it."  The  following  author- 
ities are  to  the  same  effect :  Baker  v.  Kingsland,  10  Paige, 
366 ;  Vernon  v.  Valk,  2  Hill's  Ch.  (So.  Car.)  257  .  Riser  v. 
Snoddy,  7  Ind.  442  ;  Mason  v.  Peter,  1  Munf.  437  ;  Gilmore 
V.  Tisdale,  1  Yerg.  285 ;  Stone  v.  Wood,  16  III.  177 ;  Rorer 
Jud.  Sales,  §  234 ;  Jennings  v.  Key,  5  lud.  257 ;  Rogers  v. 
Rogers,  3  Wend.  503  ;   Gwynn  v.  Hamilton,  29  Ala.  233. _ 

We  have  thus  shown  that  neither  a  promise  or  admission 
by  the  personal  representative,  nor  a  judgment  suffered  by 
him,  fixes  a  lien  or  liability  on  the  real  estate,  as  against  the 
heir  or  devisee.  As  stated  by  Judge  Ormond,  in  Smith  v. 
Bond,  supra,  in  proceedings  to  sell  lands  for  the  payment  of 
debts,  the  personal  representative  represents  and  is  the  agent 
of  the  creditors.  He  proceeds  in  their  right,  and  antagonizes 
the  claim  and  right  of  the  heir  or  devisee.  If  it  be  con- 
tended that  the  will  in  this  case,  in  express  terms,  permitted 
the  estate  to  be  kept  together,  until  the  debts  were  paid,  and 
thus  prevented  the  running  of  the  statute,  so  long  as  the  ex- 
ecutor kept  the  estate  together,  and  kept  the  debts  alive  by 
renewals  ;  the  case  of  Carrington  v.  Planning,  13  Ala.  6Ll,  is 
a  full  answer  to  this  position.  The  will  in  that  case  directed 
that  certain  lots  be  "  sold,  and  the  proceeds  applied  to  the 
payment  of  legacies  hereafter  bequeathed,  and  the  discharge 
of  my  (testator's)  debts.  I  hereby  direct  and  require  my  ex- 
ecutors, hereinafter  named,  to  keep  my  estate  in  the  county 
of  Marengo,  Alabama,  together,  until  all  my  debts  and  lega- 
cies are  paid  off  and  discharged,"  <fec.  Testator  further  ex- 
pressed his  intention  that  his  estate  in  Marengo  should  not 
be  divided  until  all  his  debts  and  the  legacies  were  satisfied. 
It  was  held  that  the  will  did  not  create  a  trust  by  implication 
in  favor  of  creditors,  which  would  take  a  debt  due  by  the 
deceased  out  of  the  statute  of  limitations,  or  prevent  it  from 
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running,  or  prevent  the  bar  of  the  statute  of  non-claim. — See, 
also,  Perry  on  Trusts,  §  559. 

We  have  been  referred  to  Peter  v.  Beverly,  10  Pet.  532,  as 
showing  that  the  renewals  made  by  M.  W.  Steele,  the  execu- 
tor, continued  the  debt  as  a  charge  against  the  estate  and  its 
realty.  That  case  stands  directly  opposed  to  the  decision  of 
this  court  in  Broion  v.  Lang,  4  Ala.  50.  '  This  court  helxl  the 
act  of  renewal  to  be  a  novation,  and  an  extinguishment  of 
the  claim  as  a  debt  of  the  estate,  by  the  creation  of  a  new 
personal  debt  of  the  administratrix.  The  Supreme  Court  of 
the  United  States  held  a  similar  act  to  be"  but  an  extension 
of  a  subsisting  debt  against  the  estate.  Moreover,  in  the 
case  of  Peter  v.  Beverly,  the  report  fails  to  show  there  was 
any  plea  of  the  statute  of  limitations.  If,  as  the  argument  of 
counsel  tends  to  show,  length  of  tjme  was  relied  on  as  a  bar 
to  recovery,  the  court  did  not  consider  it.  We  prefer  to  rest 
our  decision  of  this  question  on  the  principle  stated  above, 
rather  than  on  the  case  of  Peter  v.  Beverly,  vfhich  is  silent  on 
the  question  of  the  statute  of  limitations. 

7.  Since  the  foregoing  opinion  was  prepared,  a  second  ar- 
gumenthas  been  submitted  for  Samuel  H.  Moore,  in  which  it 
is  urged  that  Mr.  Steele's  will  charges  his  real  estate  with 
the  payment  of  his  debts,  and  thus  fastens  a  trust  upon  it, 
which  intercepts  the  running  of  the  statute  of  limitations,  and 
which  chancery  will  enforce.  It  is  well  known  that,  in  Eng- 
land, when  governed  alone  by  the  common  law  on  the  sub- 
ject, lands  descended  were  not  chargeable  with  simple-con- 
tract debts.  Under  that  principle,  the  courts,  at  an  early 
day,  seized  upon  slight,  and  of ttimes  ambiguous  testamentary 
directions,  and  construed  them  as  fastening  a  charge  and 
trust  on  the  real  estate  for  the  payment  of  debts.  This,  it 
was  sometimes  said,  to  prevent  testators  from  sinning  in  their 
graves.  That  principle,  and  the  reason  of  it,  can  not  exist 
here,  to  the  extent  there  carried.  In  this,  and  in  most  of  the 
States  composing  the  Union,  lauds  are  charged  by  statute 
with  the  payment  of  decedents'  debts,  without  reference  to 
their  solemnity  or  dignity,  and  independent  of  any  testament- 
ary direction  therefor.  Hence,  we  do  not  consult  the  will  to 
ascertain  whether  there  is  a  charge  vel  noo.  We  only  inquire 
whether  the  will  directs  the  manner  of  enforcing  the  charge. 
When  that  is  the  case,  if  there  be  nothing  in  the  directions 
violative  of  the  law,  or  the  legal  rights  of  others,  the  will  be- 
comes a  law  for  the  conduct  of  the  executor  and  all  others 
who  take  under  it.  It  follows  that,  while,  under  the  common 
law,  courts  were  astute  to  discover  and  interpret  doubtful 
language  as  raising  a  trust,  we,  setting  out  with  the  postulate 
that  the  law  has  created  a  charge,  consult  the  testator's  Ian- 
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guage  for  the  sole  purpose  of  ascertaining  whether  it  was  his 
intention  to  raise  that  statutory  charge  to  the  higher  and 
more  valuable  right  of  a  trust  for  the  payment  of  debts.     A 
devise  to  the  executor,  or  to  another,  in  trust  to  pay  debts, 
or  expressly  charged  with  the  payment  of  debts,  would  clearly 
express  the  testator's  intention,  and  would  scarcely  leave  room 
for  interpretation.     Such  language  would  place  the  property 
in  trust,  and  would  deny  to  the  trustee,  or  fide-commissary, 
the  right  to  interpose  the  statute  of  limitations  as  a  defense 
to  the  debt,  for  the  payment  of  which  it  was  intended  to  pro- 
vide.    We  will  not. say  there  may  not  be  created,  by  implica- 
tion, a  charge  and  trust  on  real  estate  for  the  payment  of 
debts,  without  express  devise  for  that  purpose;  but,  to  ac- 
complish such  result,  the  language  of  the  will  must  be  such 
as  to  satisfy  the  mind  that  the  testator  so  intended.  In  other 
words,  whether  there  is  a  charge  and  trust  or  not,  is  a  ques- 
tion of  interpretation,  upon  the  rules  we  recognize  as  appli- 
cable to  other  written  instruments.     This,  we  think,  is  the 
substance  of  the  very  considerate  ruling  of  this  court  in  the 
case  of  Carrington  v.  Manning,  13  Ala.  611 ;  and  in  our  opin- 
ion, the   turning  points  of  that  case  are  well  and  ably  sus- 
tained, both  by  argument  and  authority.     Chief-Justice  Col- 
lier suggestively  inquired,  "Would  it  not  be  unjust  to  raise 
a  trust,  which  would  render  inoperative  the  statutes  of  non- 
claim  and  limitations,  from  the  mere  fact  that  the  will  made 
the  lands  primarily  liable  for  the  payment  of   the  testator's 
debt,  when  he  never  could  have  contemplated  such  a  result." 
And  Justice  Chelton,  after  stating  the  grounds  for  a  depart- 
ure in  this  country  from  the  rule  in  England,  himself  said, 
interrogatively:  "  Is  it  reasonable  to  conclude,  from  the  gen- 
eral expressions  used  in  this  will  in  regard  to  the  payment  of 
debts,  that  the  testator  intended  to  withdraw  his  real  estate 
without  the  pale  of  the  law,  and  the  guards  which  are  by  law 
thrown  around   it?  that   he  intended  to  waive  for  his  estate 
the  statutes  of  limitation  and  of  non-claim  (for,  in  my  opinion, 
if  a  trust  is  created,  such  as  the  will  [bill?]  assumes,  both 
are  waived),  and  to  make   his   executor   a   special   trustee? 
Does  it  not  better  accord  with  the  established  rules  of  inter- 
pretation, which  require  that  the  intentions  of   the   testator, 
to  be  gathered  from  the  whole  will,  should  be  carried  out,  to 
conclude  that  these  general  expressions,  relied  upon   by  the 
plaintiff  in  error  to  raise  a  trust,  were  but  recognitions  of  the 
law  as  it  existed,  and  to  the  requisitions  of  which,  as  it   re- 
spects the  charging  of  lands  for  the  payment  of  debts  on  fail- 
ure of  personal  assets,  the  will  must  give  place,  regardless  of 
its  provisions  ?  "     See   a  discussion  of  these  questions,  in  2 
Story's  Eq.  Jur.  §  1244-46. 
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We  think  the  principle  announced  above  decisive  of  this 
case.  There  is  not  found  in  Mr.  Steele's  will  any  express 
charge  of  the  debts  on  his  real  estate,  and  there  is  nothing 
in  its  language  from  which  such  imjMcation  arises.  Our  con- 
clusion is,  that  the  claim  of  Samuel  H.  Moore,  and  the  small 
claim  in  favor  of  Weeden,  trustee,  are  barred,  and  must  be 
disallowed.  We  do  not,  however,  wish  to  be  understood  as 
reaffirming  the  doctrine,  declared  in  Broton  v.  Lang,  that  the 
giving  of  a  new  note  by  the  personal  representative  extin- 
guishes the  debt  of  the  estate. 

8.  The  statute  law  of  this  State  provides  that  the  widow, 
for  whom  provision  has  been  made  by  the  will  of  her  deceased 
husband,  may  dissent  from  such  provision,  and  "  take  her 
dower  in  the  lands,  and  of  the  personal  estate  such  portion 
as  she  would  have  been  entitled  to  in  case  of  intestacy." 
Code  of  1876,  §  2292.  "  Such  dissent  must  be  made  in  writ- 
ing, and  deposited  within  one  year  from  the  probate  of  the 
will,"  &c. — lb.  §  2293.  It  would  seem  that  tlie  language  of 
this  statute  is  imperative,  and,  to  be  availing,  the  dissent 
must  be  deposited  within  one  year  after  the  probate  of  the 
will.  In  Adams  v>  Adams,  39  Ala.  274,  280,  it  was  said:  "  Al- 
though she  may  have  made  an  election,  she  is  not  con- 
cluded by  it,  if  made  in  ignorance  of  the  circumstances 
calculated  to  influence  her  choice.  But  we  are  not  to  infer 
from  the  expression,  that  she  'is  not  concluded  by  an  election 
unadvisedly  made,'  that  she  can  treat  her  election  as  a  nullity, 
while  t^he  retains  all  she  may  have  received  by  virtue  of  the 
election.  On  the  contrary,  it  is  manifest  justice  that  she 
should  avoid  the  election,  only  upon  a  restoration  of  what 
she  has  received,"  This  doctrine,  general  in  its  expression, 
is  well  supported  by  authority. — Dillon  v.  Parker,  1  Swanst. 
359  ;  Wake  v.  Wake,  1  Ves.  Jr.  335  ;  Thellusson  v.  Woodford, 
13  lb.  209  ;  Brice  v.  Brice,  2  Moll.  2i  ;  Cauffman  v.  Gauffman, 
17  Serg.  &  E.  IH  ;  Upshaw  v.  Upshaio,  2  Hen.  &  Munf.  381 ; 
Hall  V.  Hall,  2  McC  Ch.  269  ;  Stark  v.  Hunton,  1  Saxt.  2l6 ; 
Leonard  v.  Crommelin,  1  Edw.  Ch.  206  ;  Spoford  v.  Manning, 
6  Paige,  383 ;  Adsit  v.  Adsit,  2  Johns.  Ch.  448. 

But,  if  there  be  an  extension  of  time  within  which  to  elect, 
under  an  equitable  construction  of  our  statute,  neither  the 
pleadings  nor  proofs  in  the  present  record  justify  its  exercise. 
There  is  no  averment,  and  no  attempt  at  proof,  that  Mrs. 
Steele  was  at  any  time  ignorant  of  any  fact  or  circumstance, 
calculated  to  influence  her  choice.  Neither  is  it  shown,  or 
even  possible,  that  she  can,  by  restoration,  place  the  property 
of  the  estate  in  statu  quo.  More  than  twenty  years  ago,  she 
was  in  possession  of  the  property  devised  to  her  by  the  will, 
and  it  is  not  shown  she  has  ever  been  disturbed  in  its  enjoy- 
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ment.  It  is  clear  that  no  adverse  claim  was  asserted  during 
the  administration  of  the  executor,  which  lasted  more  than 
thirteen  years.  She  has  no  right  now  to  dissent  from  the 
provisions  of  the  will,  and  claim  dower  in  the  lands  of  which 
her  husband  died  seized. — See  Collins  v.  Carman,  5  Md.  503. 
9.  It  is  contended  for  Mrs.  Steele,  that  inasmuch  as  she 
surrendered  her  dower  and  distributive  share  in  her  hus- 
band's estate,  in  consideration  of  the  provision,  real  and  per- 
sonal, made  for  her  in  the  will,  this  constitutes  her  a  pur- 
chaser for  value,  and  she  is  entitled  to  hold,  even  against 
creditors,  so  much  of  the  provision  made  for  her  as  is  the 
equivalent  of  her  dower.  True,  the  law  secured  to  her  right 
to  dower  against  the  claims  of  creditors,  no  matter  how  meri- 
torious ;  and  a  wife's  inchoate  claim  of  dower  is  treated  as 
having  such  value,  that  its  relinquishment  furnishes  a  suflB- 
cient  consideration  to  uphold  a  promise  or  conveyance  made 
to  her,  if  not  unreasonable  in  amount  or  value.  In  Maryland 
they  have  a  statute  on  the  subject ;  and  there  it  is  held,  that 
a  widow,  who,  in  consideration  of  the  provision  made  for  her 
in  the  will,  has  failed  to  dissent  and  claim  dower,  stands  in 
the  category  of  a  purchaser,  and  her  right  under  the  will  is 
superior  to  that  of  creditors. — Coornes  v.  Clenbents,  4  Har.  & 
Johns.  480  ;  HalVs  case,  1  Bland's  Ch.  203  ;   I'hornas  v.  Wood, 

1  Md.  Ch.  Dec.  296.  A  similar  principle  was  declared,  with- 
out a  statute,  in  Stewart  v.  Carson,  1  Dess.  500.  On  the 
other  hand,  a  few  cases  hold  that  a  widow  thus  circumstanced 
has  no  preferences  even  over  other  legatees ;  but  that  lega- 
tees and  devisees  must  share  and  abate  equally,  if  the  will 
declare  no  priorities. — Brant's  Will,  40  Mo.  266  ;  Chambers 
V.  Davis,  15  B.  Monroe,  522  ;  Perrine  v.  Perrine,  1  Halst.  133  ; 
Paxson  V.  Potts,  2  Greene's  Ch.  313.  The  weight  of  authori- 
ties, however,  holds  that  she  is  a  purchaser,  so  far  as 
to  have  a  prior  right  over  all  other  legatees  and  devi- 
sees ;  but   that  her  claim  must  yield  to   that  of   creditors. 

2  Scribner  Dower,  496 ;  1  Leading  Cases  in  Equity,  1  pt. 
570 ;  Lord  v.  Lord,  23  Conn.  327  ;  1  Rop.  Leg.  432  ;  Bnrredge 
V.  Bradyl,  1  Pr.  Wms.  127 ;  Blower  v.  Marret,  2  Ves.  Sr. 
420  ;  Heath  v.  Dendy,  1  Russ.  543 ;  Norcoit  v.  Gard.on,  14 
Sim,  258 ;  Williamson  v.  Williamson,  6  Paige,  298  ;  Isenhart 
V.  Brown,  1  Edw.  Ch.  411 ;  Pollard  v.  PoUard,  1  Allen,  490 ; 
Loocock  V.  Clarbson,  1  Dess.  471;  Hubbard  v.  Hubbard,  6  Mete. 
Mass.  50;  Tevis  v.  McCreary,  3  Mete.  Ky.  151 ;  Gaw  v.  Huff- 
man, 12  Grat.  028 ;  Reed  v.  Reed,  9  Watts,  263  ;  Haverhill  v. 
Fletcher,  Ambl.  244. 

We  feel  it  our  duty  to  follow  the  principle  last  stated  ;  and 
while  Mrs.  Steele's  claim  must  be  postponed  to  that  of  cred- 
itors, she  has  a  paramount  right  over  all  other  devisees  and 
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legatees.  Should  a  sale  of  the  realty  become  necessary  for 
the  payment  of  debts,  all  other  property  of  the  estate  must 
be  sold,  before  that  devised  to  her  is  sold. 

Reversed  and  remanded,  to  be  proceeded  in  according  to 
the  principles  of  this  opinion. 

Brickell,  C.  J.  not  sitting,  having  been  of  counsel. 


Ex  parte  The  City  Council  of  Mont- 
gomery, in  re  Knox. 

Application  for  Certiorari,  etc.,  to  Circuit  Judge,  in  matter  of 
Proceedings  on  Habeas  Corpus. 

1.  License-tax  on  occupations;  power  of  municipal  corporation  io  impose. — That 
the  General  Assembly,  not  being  restrained  by  any  constitutional  provision, 
may  delegate  to  a  municipal  corporation  the  power  to  license  or  tax  occupa- 
tions, trades,  employments,  and  professions,  is  not  now  an  open  question  in 
this  State;  and  this  power  it  has  delegated  to  the  city  of  Montgomery,  whose 
charter  expressly  authorizes  the  mayor  and  aldermen  to  pass  laws  for  the  as- 
sessment, levy  and  collection  of  taxes,   inter  alia,   "oq  lawyers,   doctors,"   etc. 

2.  Constitutional  limitation  on  municipal  tajlation. — The  constitutional  pro- 
vision which  limits  municipal  taxation  on  property  to  "  one-half  of  one  per- 
cent, of  the  value  of  such  property  as  assessed  for  State  taxation  during  the 
preceding  year"  (Art.  11,  §  7),  has  no  reference  to  speciHc  taxes  which  may 
be  imposed  on  privileges. 

3.  License-tax  on  occupations;  how  enforced. — The  power  to  tax  occupa- 
tions, privileges,  etc.,  includes  the  power  to  license  them,  and  to  compel  the 
payment  of  the  license-tax  as  a  condition  precedent  to  entering  upon  such  oc- 
cupation, or  exercising  such  privilege;  and  a  municipal  ordinance  which  in- 
flicts the  punishment  of  hard  labor  for  the  city,  within  the  limits  fixed  by  the 
charter,  on  a  citizen  who  refuses  to  pay  the  prescribed  tax,  and  yet  engages  in 
an  occupation  for  which  a  license  is  required,  is  not  objectionable. 

4.  Municipal  tax  on  lawyers. — A  municipal  corporation  may,  when  the 
power  is  expressly  granted  by  its  charter,  impose  a  tax  on  lawyers,  as  the 
price  of  a  license  to  practice  their  profession  within  the  city,  although  no  tax 
18  imposed  on  the  profession  by  the  State. 

5.  iSame,  in  Montgomery,  Mdnle,  and  Selma  ;  suspension  of  general  law,  for 
benefit  of  corporation. — The  general  statute  which  forbids  cities,  towns  and 
counties  to  impose  a  tax  on  any  business  or  occupation  which  is  not  taxed  by 
the  State  (Code,  §  499),  expressly  excepts  the  cities  of  Montgomery,  Mobile 
and  Selma  from  its  operation;  and  this  exception  is  not  violative  ot  the  con- 
stitutional provision  (Art.  4,  §  25)  which  prohibits  the  suspension  of  any  gen- 
eral law  by  the  legislature,  "for  the  benefit  of  any  individual,  corporation,  or 
association." 

6.  Habeas  corpus;  power  of  circuit  judge  to  discharge  under. — When  a  per- 
son is  in  custody  under  u  sentence  to  imprisonment,  or  hard  labor,  imposed  by 
the  mayor  ot  a  municipal  corporation,  within  the  exercise  of  his  lawful  juris- 
diction, for  the  violation  of  a  valid  city  ordinance,  a  circuit  judge  has  no 
power  to  discharge  him  on /ta6eas  corpus;  and  a  discharge   by  him   in  such 
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case,  being  void,  is  no  obstacle  to  a  re-arrest  of  the  prisoner  ander  the  judg- 
ment of  the  mivyor. 

7.  Same;  procetdings,  how  reviewed. — The  Btatute  which  gives  an  appeal 
to  this  court,  from  the  judgment  of  a  judge  of  the  Circuit  Court  or  City  Court, 
"ou  application  for  writs  of  certiorari,  sapersedefts,  quo  warranto,  ma)idamu8, 
and  other  remedial  wriln"  (Code,  §  3923),  does  not  apply  to  proceedings  ou 
habeas  corpus  :  when  a  discharge  is  improperly  granted,  to  a  person  who  is  in 
custody  under  a  valid  sentence  imposed  by  the  mayor  of  a  municipal  corpora- 
tion, the  proper  remedy,  by  which  to  review  the  proceedings,  is  a  petition  to 
this  court  for  a  writ  of  certiorari,  under  the  practice  prescribed  iu  Ex  parte 
Croom  <&  May,  19  Ala.  561. 

In  this  case,  a  petition  was  filed  in  this  court,  in  the  name 
of  the  State,  on  the  relation  of  the  City  Council  of  Mont- 
gomery, asking  for  a  certiorari,  or  such  other  remedial  writ 
as  might  be  necessary,  directed  to  the  Hon.  Jas.  Q.  Smith, 
judge  of  the  second  judicial  circuit,  to  remove  into  this  court 
for  revision  the  proceedings  had  before  said  circuit  judge  on 
a  petition  for  habeas  corpus  sued  out  by  Robert  H.  Knox,  to 
procure  his  discharge  from  custody  and  imprisonment  under 
a  judgment  and  sentence  rendered  by  the  mayor  of  the  city 
of  Montgomery,  for  an  alleged  violation  of  a  municipal  ordi- 
nance. The  ordinance  imposed  on  lawyers  a  tax  of  sixteen 
dollars,  as  the  price  of  a  license  for  practicing  their  profes- 
sion iu  the  city  of  Montgomery,  and  provided  that  any  per- 
son who  engaged  in  any  business  or  occupation,  or  practiced 
any  profession,  for  which  a  license  was  required,  without  hav- 
ing first  procured  a  license  as  required,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  fined,  for  each  day,  not  less  than 
ten,  nor  more  than  one  hundred  dollars  ;  and  by  another  ordi- 
nance it  was  further  provided,  that  "  when  any  person  is  con- 
victed and  fined  for  a  breach  of  a  city  ordinance,  and  fails  to 
pay  the  fine  and  costs,  the  mayor  may  commit  him  to  custody, 
or  to  labor  on  the  streets  or  other  works  of  the  city,  one  day 
for  every  dollar  of  the  fine  and  costs,  but  not  exceeding  one 
hundred  dollars  in  all  for  any  one  offense."  Knox  was  a  law- 
yer, regularly  licensed  by  the  Supreme  Court,  and  practicing 
his  profession  in  Montgomery  ;  and  having  failed  to  take 
out  a  license,  as  required  by  the  city  ordinance,  he  was  ar- 
rested, and  tried  in  the  mayor's  court,  before  one  of  the  alder- 
men acting  as  mayor ;  and  being  found  guilty,  he  was  fined 
fifty  dollars  and  costs,  and,  in  default  of  payment,  was  sen- 
tenced to  hard  labor  for  the  city,  for  the  term  of  fifty-three 
days.  Knox  thereupon  sued  out  a  writ  of  habeas  corpus,  re- 
turnable before  the  Hon.  J.  Q.  Smith  ;  and  on  the  hearing  of 
the  case,  the  only  evidence  being  the  judgment  against  him 
and  the  several  ordinances  under  which  the  proceedings  were 
had,  the  circuit  judge  discharged  him.  A  copy  of  the  city 
ordinances,  the  judgment  and  sentence  against  Knox,  and  the 
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proceedings  on  the  petition  for  habeas  corpus,  were  made  ex- 
hibits to  the  petition  filed  in  this  court ;  and  the  prayer  of 
the  petition  was  for  a  certiorari,  mandamus,  or  other  remedial 
writ,  to  bring  the  proceedings  on  habeas  corpus  before  this 
court  for  review. 

Bragg  k  Thorington,  for  the  petitioners. 

R.  M.  Williamson,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J.— By  the  charter  of  the  city  of  Mont- 
gomery, the  General  Assembly  has  conferred  on  the  mayor 
and  aldermen  power  to  assess,  levy  and  collect,  annually,  a 
tax  not  exceeding  one  half  of  one  per  centum  on  the  value  of 
real  estate  ;  and  also  "  power  and  authority  to  pass  laws  for 
the  assessment,  levy  and  collection  of  taxes"  on  various  oc- 
cupations, trades,  employments,  and  professions  ;  and  among 
others,  "  on  lawyers,  doctors,  dentists,  photographers,  and 
daguerrean  artists,  a  tax  not  exceeding  fifty  dollars  per  an- 
num.'' It  is  not  now  to  be  doubted  that,  in  the  absence  of 
constitutional  restraint  or  limitation,  the  General  Assembly 
may  delegate  to  municipal  corporations  the  power  of  taxa- 
tion, in  such  manner,  and  to  such  extent,  as  it  may  deem  ex- 
pedient. It  can  not  confer  on  these  corporations  the  power 
to  tax  persons  or  property  which  it  does  not  itself  possess; 
nor  can  the  delegation  exceed  any  limitation  the  constitution 
may  impose.  But,  keeping  within  the  boundaries  of  its  own 
power,  to.  municipal  corporations  it  may  delegate  the  power 
to  tax  any  and  every  subject  of  taxation  within  the  corporate 
limits,  for  municipal  purposes,  which  the  State  can  tax  for  its 
own  purposes.  Not  being  restrained  by  the  constitution,  that 
the  power  to  license  or  tax  occupations,  trades,  employments, 
and  professions,  may  by  the  General  Assembly  be  delegated 
to  municipal  corporations,  is  not  now,  in  this  court,  an  open 
question, —  YuiJlf.  v.  Mayor,  3  Ala.  137 ;  Carroll  v.  Mayor, 
12  Ala.  173  ;  Osborne  v.  Mayor,  44  Ala.  493  ;  Goldthioaite  v. 
City  Council,  50  Ala.  486  ;  City  Council  v.  Shoemaker,  51 
Ala.  114. 

2.  The  only  limitation  on  the  power  of  the  General  Assem- 
bly, in  respect  to  municipal  taxation,  is  found  in  the  seventh 
section  of  the  eleventh  article  of  the  constitution,  and,  so  far 
as  is  now  material,  reads  thus  :  "  No  city,  town,  or  other 
municipal  corporation,  other  than  provided  for  in  this  article, 
shall  levy  or  collect  a  larger  rate  of  taxation  in  any  one  year, 
on  the  property  thereof,  than  one-half  of  one  per-centum  of 
the  value  of  such  property,  as  assessed  for  State  taxation 
during  the  preceding  year,"  &c.     It  is  only  necessary  now  to 
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say,  that  this  section  is  intended  to  define  the  extent  of  direct 
municipal  taxation  on  property,  guarding  against  arbitrary 
taxation  according  to  kind  or  quality,  without  regard  to  value; 
and  has  no  reference  to  specific  taxes,  which  may  be  imposed 
on  privileges. — Burroughs  on  Taxation,  (37  ;  Dillon  on  Mun. 
Corp.  ^§  592-94. 

3.  The  ordinance  of  the  city  of  Montgomery  requires,  that 
any  person,  engaged  in  any  trade,  business,  or  profession,  on 
which  a  tax  is  imposed,  shall  therefor  obtain  license.  En- 
gaging in  such  business,  without  obtaining  license,  is  declared 
a  misdemeanor ;  and  for  each  day  such  business,  trade,  or 
profession  is  carried  on  without  license,  a  fine  of  not  less  than 
ten,  nor  more  than  one  hundred  dollars,  may  be  recovered. 
It  is  now  urged,  that  the  ordinance  is  void — that  the  express 
power  of  taxation,  which  is  conferred,  does  not  include  the 
power  to  exact  a  license  as  a  condition  to  engage  in  any  of 
the  trades,  &c.,  which  may  be  taxed.  The  power  to  tax  occu- 
pations, privileges,  &c.,  includes  the  power  to  license  them, 
and  to  compel  the  payment  of  the  tax  as  a  condition  prece- 
dent to  entering  upon  such  occupation,  or  exercising  such 
privilege. — Burroughs  on  Taxation,  392 ;  City  Council  v. 
Shoemaker,  supra. 

Nor  can  we  perceive  thatj  the  ordinance  is  objectionable, 
because  it  visits  with  punishment  by  hard  labor  for  the  city 
a  citizen  who  refuses  to  pay  the  tax,  and  yet  engages  in  any 
one  of  the  occupations  for  which  a  license  is  required.  In 
that  respect,  the  ordinance  is  similar  to  the  revenue  statutes 
of  the  State  ;  and  unless  such  penalties  are  imposed,  the  cor- 
porate power  of  taxation  could  be  defied  and  nullified  by  the 
refractory.  The  charter  expressly  confers  on  the  city  coun- 
cil the  power  to  enact  ordinances  with  penalties  ;  and  de- 
clares that  "  all  persons  convicted  of  any  breach  of  the  laws 
and  ordinances  of  the  city,  failing  to  pay  any  fines  and  costs 
that  may  be  imposed,"  may  be  placed  at  work  and  labor  for 
the  city,  or  under  its  direction,  until  such  fine  and  costs  are 
paid. 

4.  The  omission  of  the  State  to  tax  lawyers  does  not  affect 
the  express  power  of  the  city  to  impose  a  tax  upon  them. 
That  power  is  not  thereby  abrogated.  It  is  of  frequent  oc- 
currence, that  the  State  omits  to  impose  taxes  of  this  kind, 
or  omits  some  particular  subject  of  taxation,  to  which  the 
power  of  taxation  of  municipal  corporations  extends,  and  no 
diminution  of  that  power  is  intended.  At  one  period  in  the 
history  of  the  State,  for  six  or  seven  years,  no  State  taxes 
were  levied  ;  but  it  was  never  supposed  that,  in  consequence, 
the  power  of  municipal  corporations,  conferred  by  their  char- 
ters, was  affected. 

Vol.  uay- 
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5.  The  cities  of  Mobile,  Montgomery  and  Selma  are  ex- 
cepted from  the  operation  of  the  section  of  the  Code  which 
forbids  cities,  towns,  or  counties,  to  tax  business,  occupations, 
<fec. — Code  of  1876,  §  499.  The  exception  is  not  violative  of 
the  last  clause  of  the  25th  section  of  the  fourth  article  of  the 
constitution,  which  inhibits  the  General  Assembly  from  sus- 
pending any  general  law,  "  for  the  benefit  of  any  individual, 
corporation,  or  association."  We  do  not  incline  to  the  opin- 
ion, that  any  other  than  private  corporations  are  within  the 
operation  of  this  provision.  But,  without  expressing  any 
opinion  upon  that  point,  we  can  not  suppose  that  it  was  in- 
tended to  limit  the  power  of  the  General  Assembly,  when 
enacting  general  laws,  to  except  from  their  operation  persons 
or  things  which  would  be  otherwise  included.  If  so,  the  ex- 
ceptions in  the  statute  of  limitations,  in  favor  of  the  insane, 
or  of  infants,  or  of  married  women,  would  be  violative  of  the 
constitution.  It  is  the  suspension,  the  temporary  stopping 
of  existing  laws,  for  the  benefit  of  individuals  or  corporations, 
the  constitution  forbids  ;  and  not  the  power  of  the  General 
Assembly,  when  enacting  general  laws,  to  determine  whether 
there  may,  or  may  not,  be  persons  or  subjects  which  ought 
to  be  excepted  from  their  operation. 

6.  The  city  council  did  not  exceed  its  power  in  the  imposi- 
tion of  the  tax,  nor  in  any  of  the  ordinances  which  have  been 
passed  to  enforce  its  collection.  The  jurisdiction  of  the 
mayor,  or  of  the  alderman  acting  in  his  stead,  to  adjudge 
whether  Knox  had  violated  the  ordinance,  not  being  dis- 
puted, it  follows,  that  the  circuit  judge  had  not  jurisdiction, 
on  habeas  corpus,  to  discharge  Knox  from  imprisonment ;  and 
his  action  in  the  premises  is  simply  void,  furnishing  no  obsta- 
cle to  re-arrest  under  the  judgment  of  the  mayor. 

The  remedy  of  the  petitioner,  however,  was  by  appeal  un- 
der the  statute.— Code  of  1876,  §  3923.  Prior  to  that  statute, 
an  appeal  could  not  have  been  prosecuted  from  the  judgment 
of  the  circuit  judge,  and  the  mode  of  revision  now  pursued 
would  have  been  proper.  No  extraordinary  remedial  writ  is 
awarded,  when  the  law  furnishes  another  specific  and  ade- 
quate remedy.  For  this  reason,  the  present  application  must 
be  denied. 

Note  by  Kepoeter. — On  application  by  the  petitioner's 
counsel,  for  a  rehearing  on  the  last  point  above  decided,  as 
to  the  proper  remedy  to  be  pursued  in  such  cases,  the  follow- 
ing opinion  was  delivered  on  a  subsequent  day  of  the  term  : 

Per  Curiam. — After  a  careful  consideration  of  the  appli- 
cation for  rehearing,  we  are  of  the  opinion,  that  the  statute 
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(Code  of  1876,  §  3923)  is  inapplicable  to  cases  of  this  char- 
acter, not  strictly  civil,  but  quasi  criminal.  The  result  is  the 
practice  pursued  bj  the  petitioner  is  correct ;  and  pursuing 
the  practice  observed  in  Ex  parte  Groom  d  May,  19  Ala. 
561,  a  writ  of  certiorari,  returnable  at  any  day  of  the  present 
term,  will  be  awarded,  unless,  on  being  informed  of  this  opin- 
ion, the  Circuit  Court  shall  vacate  and  annul  the  judgment 
and  proceedings  upon  the  writ  of  habeas  corpus. 


Hemphill  v.  Moody. 

BiU  in  Equity  by  Administrator  to  enforce  Equitable   Set-off, 
and  for  Settlement  of  Estate. 

1 .  Mistake,  as  ground  of  equitable  relief.— Gonrts  will  not  reform  or  redress 
those  acts  of  parties  which  are  the  result  of  pare  mistake  of  law.  since  all 
men  are  couclasively  presumed  to  know  the  law;  but  this  principle,  as  appli- 
cable to  civil  cases,  being  productive  of  hardship,  is  regarded  as  stridi  juris, 
and  the  courts  willingly  seize  upon  any  mistake  of  fact,  when  intermixed  with 
a  mistake  of  law,  and  make  it  the  ground  of  relief. 

2.  Same. — Money  paid  under  a  mistake  of  law,  can  not  be  recovered  by 
action,  either  at  law  or  in  equity;  but,  when  money  is  paid  to  a  person  to 
whom  it  properly  belongs,  though  under  a  mistake  as  to  the  right  in  which  it 
accrues  to  him,  the  debt  is  extinguished,  and  he  can  not  again  enforce  pay- 
ment of  bis  claim  in  his  lawful  right. 

3  '^ Married  women's"  laws  not  retroactive. — The  several  statutes  for  the 
prelection  of  the  estates  of  married  women,  known  as  the  "married  woman's 
laws,"  have  no  retroactive  operation,  and  do  not  affect  the  rights  of  property 
of  husband  or  wife  in  the  estates  of  decedents,  testate  or  intestate,  which 
vested  in  them  prior  to  the  passage  of  those  statutes. 

4.  WiR  construed  as  creating  partial  intestacy. — Where  the  testator  devised 
certain  lands  to  his  wife  during  life  or  widowhood,  and  directed  them  to  be 
sold  on  her  de*ith  or  marriage,  on  a  credit  of  one,  two.  and  three  years,  but 
made  no  specific  disposition  of  the  proceeds  of  sale;  and  the  residuary  clanse 
directed  the  •'  balance  of  my  [his]  property,  which  is  not  given  away  iu  this 
will,"  to  be  sold  on  a  credit  of  one,  two,  three,  four,  five,  or  six  years,  and  the 
proceeds  of  sale  to  be  equally  divided  among  his  children;  held,  that  there 
was  an  intestacy  as  to  the  proceeds  of  sale  of  the  lands  devised  to  the  widow. 

5.  Hcecittor'a  assent  to  legacy;  husband's  mar iM  rights. — An  executor's  as- 
sent to  a  legacy  of  an  estate  for  lite,  or  other  particular  estate,  is  an  assent  to 
the  legacy  in  remainder,  and  dive.sts  all  title  to  the  property  out  of  the  estate; 
and  where  such  remainder  was  vested  in  a  woman  who  afterwards  married, 
prior  to  the  passage  of  the  "married  woiirfan's  law''  of  1«48,  her  husband's 
marital  rights  at  once  attunhed,  the  possession  of  the  tenant  for  life  being  the 
possession  of  the  remainder-man. 

6.  Same;  Uuid  directed  tti  be  sold  at  termination  of  life-estate.— Thin  rule 
does  not  apply,  where  lands  are  devised  to  the  testator's  widow  for  life,  and 
are  directed  t<»  be  sold  on  her  death:  in  such  case,  the  interest  of  the  remain- 
dermen, whether  held  under  the  will  or  under  the  statute  of  descent  and  dis- 
tribution, is  personal  property,  and  is  not  affected  by  the  possession  of  the 
tenant  for  life. 

7.  Husband! s  marital  rights. — At  common  law,  and  prior  to  the  pa.ssage  of 
Vol.  lxit. 
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the  several  "  married  women's  laws"  of  this  State,  the  husband's  marital 
rights  did  not  attach  to  the  wife's  distributive  interest  in  an  intestate's  estate, 
unless  he  reduced  it  to  possession  during  coverture;  and  until  such  reduction  to 
possession,  he  could  not  release  it,  nor,  by  any  act,  agreement,  or  admission, 
estop  the  wife  from  asserting  her  rights  to  it. 

8.  Decedent's  estate ;  when  administralor  may  reinove  settlement  into  chan- 
cery.— If  an  administrator  pays,  by  mistake,  to  the  personal  representative  of 
the  deceased  husband,  moneys  which  properly  belong  to  the  estate  of  the  de- 
ceased wife:  and  such  moneys  are  distributed,  in  duo  course  of  administra- 
tion, to  the  distributees  of  the  husband's  estate,  who  are  also  the  distributees 
of  the  wife's  estate;  although  the  administrator  making  the  wrongful  payment 
can  not  claim  a  credit  for  it  on  settlement  of  his  accounts,  he  can  make  it 
available  in  the  Probate  Court,  in  having  satisfaction  entered,  pro  lanto,  of  the 
decrees  in  favor  of  the  distributees  who  received  the  benefit  of  it,  if  they  are 
parties  to  the  settlement;  but,  if  they  are  not  parties  to  the  settlement,  though 
the  wife's  personal  representative  is  a  party,  the  administrator  can  not  obtain 
relief  in  that  court,  and  may  therefore  remove  the  settlement  into  chancery. 

Appeal  from  the  Chancery  Court  of  Tuskaloosa. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  24th  May,  1879,  by 
Frank  S.  Moody,  as  the  administrator  de  bonis  non,  with  the 
will  annexed,  of  the  estate  of  Edward  Sims,  deceased,  against 
Felix  F.  Hemphill  and  his  wife,  Mary  J.,  who  was  a  daughter 
of  said  Sims;  and  against  the  personal  representative  and 
distributees  of  the  estate  of  Jerusha  Ready,  deceased,  who 
was  also  a  daughter  of  said  Sims,  and  the  wife  of  Aaron 
Ready,  deceased  ;  and  against  several  other  persons,  not  nec- 
essary to  be  named,  who  were  legatees  under  the  will  of  said 
Sims,  and  distributees  of  his  estate.  It  sought  to  remove  the 
settlement  of  the  estate  of  Sims,  from  the  Probate  Court  of 
Tuskaloosa,  in  which  it  had  been  begun,  into  the  Chancery 
Court ;  to  establish  an  equitable  set-oif  against  the  distribu- 
tees of  the  estate  of  Jerusha  Ready,  on  account  of  the  pay- 
ment of  $2,000,  which  the  complainant  had  wrongfully  made 
to  the  personal  representative  of  her  husband,  said  Aaron 
Ready,  and  of  which,  as  the  bill  alleged,  said  distributees  had 
received  the  benefit  on  the  settlement  and  distribution  of  his 
estate;  and  to  enforce  an  equitable  estoppel  against  said  Hemp- 
hill and  wife,  in  regard  to  this  wrongful  payment,  on  the  ground 
that  Hemphill  had  agreed  and  assented  to  said  payment  at 
the  time  it  was  made.  The  testator,  Sims,  died  in  Tuska- 
loosa, where  he  resided,  in  1838 ;  and  his  last  will  and  testa- 
ment was  there  duly  admitted  to  probate.  By  said  will, 
a  copy  of  which  was  made  an  exhibit  to  the  bill,  the  testator 
devised  and  bequeathed  to  his  wife,  during  her  life  or  widow- 
hood, certain  lands,  with  slaves  and  other  property,  adding, 
•'  But,  if  she  should  marry,  or  die,  then,  and  in  that  case,  it  is 
my  will  that  all  the  property  I  have  left  her  should  be  sold,  on 
one,  two,  and  three  years'  credit,  with  interest  after  one  year, 
except  the  negroes,"  <fec.     He  also  devised  other  lands  to  his 
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several  children,  and  added  a  residuary  clause  in  these  words  : 
"  The  balance  of  my  property,  which  is  not  given  away  in  this 
will,  I  wish  sold  to  the  highest  bidder,  on  a  credit  of  one,  two, 
three,  four,  five,  or  six  years,  with  interest  from  day  of  sale  ; 
the  purchaser  giving  bond  and  good  securities,  and  not  to 
have  titles  to  lands  nor  lots  till  all  the  purchase-money  is 
paid,  and  then  to  be  equally  divided  between  my  above-named 
children."  The  part  of  the  will  containing  the  foregoing  pro- 
visions was  dated  February  2d,  1838 ;  but  another  part  was 
added,  dated  February  5th,  1838,  as  follows  :  "  Being  still  in 
my  proper  senses,  and  on  a  further  consideration  of  all  the 
matters  and  things,  I  have  thought  proper  to  alter  a  part  of 
the  first  part  of  my  will ;  that  is,  in  case  my  beloved  wife 
never  marries,  I  wish  for  her  to  have  five  thousand  dollars 
worth  of  property  left  her,  her  life-time  or  widowhood,  she 
having  the  choice  of  it,  to  be  hers  forever,  to  do  as  she  may 
think  proper  with ;  and  further,  by  Mr.  Aaron  Ready  putting 
in  what  I  have  given  him  heretofore,  and  his  having  rendered 
services  which  the  others  could  not  do,  I  give  him,  extra,  two 
thousand  dollars.  Now,  in  explanation  of  this  will,  as  it  is 
done  just  on  my  starting  to  New  York,  and  in  a  hurry,  my 
will  is,  that  the  five  thousand  dollars  may  be  taken  out  of 
what  I  give  my  beloved  wife,  and  the  two  thousand  dollars 
extra,  which  I  give  Aaron  Ready ;  the  balance  of  my  prop- 
erty, money,  and  everything,  I  leave,  to  be  equally  divided 
among  my  children,"  &c. 

It  appears  that  Aaron  Ready  first  administered  on  the  tes- 
tator's estate,  and  that  Mrs.  Sims,  the  widow,  survived  until 
1874 ;  but  neither  of  these  facts  is  stated  in  the  bill.  Letters 
of  administration  de  bonis  non,  on  said  testator's  estate,  were 
granted  to  the  complainant  on  the  9th  November,  1874 ;  and 
the  lands  which  were  devised  to  the  widow  for  life,  and 
directed  to  be  sold  on  her  death,  having  been  sold,  as  directed, 
and  the  purchase-money  received  by  the  said  administrator, 
he  paid  |2,000,  a  part  of  said  sum  of  money,  on  the  20th  May, 
1876,  to  E.  A.  Graham,  as  the  administrator  of  the  estate  of 
Aaron  Ready,  in  satisfaction  of  the  said  legacy  of  $2,000, 
which  was  supposed  to  be  due  and  unpaid.  On  final  settle- 
ment of  the  complainant's  accounts  as  administrator,  in  the 
Probate  Court  of  Tuskaloosa,  in  April,  1877,  he  claimed  a 
credit  for  this  payment,  and  it  was  allowed  by  the  Probate 
Court,  against  the  objections  of  said  Hemphill  and  wife,  who 
duly  excepted  to  the  ruling  and  decision  of  the  court,  and 
brought  the  case  to  this  court  by  appeal ;  and  this  court  re- 
versed the  decree  of  the  Probate  Court,  and  remanded  the 
cause,  as  shown  by  the  report  of  the  case. — Hemphill  v.  Moody, 
62  Ala  510.    The  complainant  thereupon  filed  his  bill  in  this 
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case,  asking  a  removal  of  the  settlement  into  the  Chancery 
Court,  and  seeking  to  get  the  benefit  of  this  payment,  on  his 
final  settlement,  as  against  Hemphill  and  wife,  and  also  against 
the  children  of  Jerusha  Ready,  the  wife  of  said  Aaron  Ready, 
who  were  alleged  to  be  the  distributees  of   her   estate,   and 
also  the  distributees  of  said  Aaron  Ready's  estate.     In  refer- 
ence to  this  payment  to  Ready,  the  bill,  as   amended,   con- 
tained the  following  allegations :    "  That  the   said  sum   of 
$2,000  was  paid  by  him,  in  discharge  of  said  legacy  to  Aaron 
Ready,  under  a  mistake  of  law  and  fact,  in  this:  that  the  will 
of   said  Sims  had  been  interpreted  for  the  legatees  therein 
named,  by  John  J.  Ormond,  a  man  learned  in  the  law,  and 
formerly  one  of  the  justices  of  the  Supreme  Court  of  Alabama, 
who  gave  it  as  his  opinion,  as  your  orator  is   informed   and 
believes,  and  so  states,  that  said  legacy  was  not  payable  until 
after  the  death  of  said  testator's  widow  ;  and  that  this  opin- 
ion was  accepted  and  acted  upon  by  the  legatees  aforesaid; 
and  furthermore,  that  said  payment  was  made  by  your  orator 
under  the  belief  and  supposition  that  the  interpretation  put 
upon  said  will  by  said  Ormond  was  a  proper  construction  of 
said  will,  and  had  been  accepted  and  concurred  in  by  all  the 
legatees  under  said  will,  and  especially    by   said   Ready  and 
said   Hemphill,    and  under  the  belief  that  said  legatee  had 
never  been  paid  ;  and  furthermore,  that  when  said  legacy  was 
paid  by  complainant,  and  previous  thereto,  he  was  informed 
and  believed  that  his  predecessors  in  the  administration  of 
said  estate,  and  the  legatees  under  said  will,  and  the  original 
executors  of  said  will,   uninterruptedly   admitted   that   said 
legacy  had  never  been  paid,  and  concurred  in  the  desire  that 
the  same  should  be  recognized  and  paid,  as  a  valid  and   ex- 
isting legacy  under  the  will  of  said  Sims."     The  bill  alleged 
that  Hemphill  and  his  wife  were  married  in  1846,  and  the 
complainant  insisted  that  they  were  concluded  by  the  pay- 
ment, and  ought  not  to  be  allowed  to  charge  him  with   a 
devastavit  on  account  of  it,  because   Hemphill  had  assented 
to  the  payment  at  the  time  it  was  made,  and  had  acquiesced 
in  the  construction  placed  on  the  will.     As  to  the  distributees 
of  Jerusha  Ready's  estate,  it  was  alleged  that  they  were  also 
the  distributees  of  the  estate   of  Aaron  Ready,  and  had  re- 
ceived from  his  administrator  the  $2,000  paid  to  him  by  the 
complainant,  less  the  expenses  of  administration  ;  that  they 
were  insolvent ;  that  Aaron  and  Jerusha  Ready  had  both 
been  dead  many  years,  and  their  estates  had  been  finally  set- 
tled and  distributed  ;  that  letters   of  administration   on   the 
estate  of  the  former  had  been  granted  to  Graham,  for  the 
sole  purpose  of   enabling  him  to  collect  and  distribute   the 
said  $2,000  ;  that  the  estate  of  Jerusha  owed  no  debts,  and 
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letters  of  administration  on  it  had  been  granted  to  one  of  the 
defendants,  only  for  the  purpose  of  coercing  payment  a 
second  time  of  their  distributive  portion  of  said  sum  of  $2,000, 
which  was  alleged  to  be  less  than  they  had  received  from 
Graham.  As  to  these  distributees,  on  these  facts,  the  com- 
plainant asked  that  he  be  allowed  to  retain  as  an  equitable 
set-off,  out  of  their  proportionate  share  of  said  $2,000,  and 
out  of  other  moneys  in  his  hands  decreed  to  them  on  the 
former  settlement,  so  much  as  they  had  received  from  Gra- 
ham out  of  the  money  paid  to  him  by  tbe  complainant. 

Hemphill  and  wife  answered  the  bill,  and  incorporated  in 
their  answer  a  demurrer  for  want  of  equity,  specially  assign- 
ing the  following  (with  other)  causes  of  demurrer  :  1st,  that 
the  complainant  was  concluded  by  the  decree  of  the  Probate 
Court;  2d,  that  he  made  the  payment  in  his  own  wrong,  and 
could  have  no  relief  against  it,  either  at  law,  or  in  equity ;  3d, 
that  the  facts  ptated  did  not  establish  an  equitable  estoppel ; 
4th,  that  the  bill  showed  no  suflficient  reason  for  removing  the 
settlement  into  the  Chancery  Court;  5th,  that  the  facts  alleged 
did  not  show  any  right  to  an  equitable  set-off ;  6th,  that  the 
complainant's  remedy,  if  he  had  any  at  all,  was  by  action  at 
law  against  the  administrator  of  Aaron  Ready's  estate.  The 
administrator  and  children  of  Jerusha  Ready  also  answered, 
and  demurred  to  the  bill,  assigniog  specially  the  same  causes 
of  demurrer.  The  chancellor  overruled  the  demurrer  on 
these  grounds,  and  held  that  the  bill  contained  equity.  The 
appeal  is  sued  out  in  the  name  of  Hemphill  and  wife  "  et  al." 
and  the  overruling  of  their  demurrer  to  the  bill  is  assigned 
as  error. 

A.  C.  Hargrove,  for  appellants.— 1.  The  question  of  equita- 
ble estoppel,  as  presented  by  the  bill,  is  res  cuJjudicata,  having 
been  urged  on  the  former  appeal,  and  necessarily  involved  in 
the  decision  then  made.  Even  if  the  defense  was  not  then 
made  in  the  Probate  Court,  it  might  have  been  made,  and  no 
excuse  is  shown  for  the  failure  to  make  it  — Moore  v.  Leseuer 
&  Wife,  33  Ala.  237.  2.  But  the  facts  stated  create  no  estop- 
pel against  either  Hemphill  or  his  wife. — Jones  v.  Logan  & 
McMorris,  50  AJa.  493.  3.  Having  paid  the  money  in  his 
own  wrong,  the  complainant  can  not  recover  it  at  law,  nor  use 
it  in  equity  as  a  set-off  against  any  lawful  demand. — Lesslie 
V.  Richardson^  60  Ala.  563  ;  Beene's  AdrnW  v.  CoVenherger  & 
Co.,  38  Ala.  647  ;  Town  Council  v.  Burnett,  34  Ala.  400.  4.  The 
bill  shows  no  right  of  set-off  against  the  distributees  of  Je- 
rusha Ready's  estate. — Jones  v.  Blair,  57  Ala.  459  ;  Jones  v. 
Brevard,  59  Ala.  499 ;  2  Brick.  Dig.  433.  If  any  right  of  set- 
off existed,  it  was  available  in  the  Probate  Court,  and  no  ex- 
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cuse  is  shown  for  the  failure  to  make  it  in  that  court. — Moore 
V.  Lese.uer,  33  Ala.  237.  5.  The  bill  shows  no  sufficient  cause 
for  removing  the  settlement  into  equity. — McNeill  v.  McNeill, 
36  Ala.  109  ;  Weakley  v.  Gurleys  Admr,  60  Ala.  — ,  and  cases 
cited. 

J.  M.  Martin,  and  H.  M.  Somervelle,  contra. — Moody  has 
no  right  of  action  against  Graham,  to  whom  he  made  the 
wrongful  payment,  because  the  latter  has  paid  out  the  money 
in  good  faith,  in  the  due  course  of  administration,  and  can 
not  be  placed  in  statu  quo.  But  he  has  a  right  of  action 
against  those  who  received  the  money. — Rutherford  v.  Mclver, 
21  Ala.  757.  Tiiis  right  could  not  be  enforced  in  the  Probate 
Court,  because  the  distributees  who  received  the  money  are 
not  parties  to  the  settlement  in  that  court,  and  can  not  be 
made  parties;  and  an  action  at  law  would  be  fruitless,  since 
they  are  insolvent.  His  only  remedy,  then,  is  in  equity,  to 
enforce  this  claim  as  an  equitable  set-off,  and  prevent  them 
from  receiving  payment  of  their  debt  a  second  time.  The 
payment  was  made  under  a  mistake  of  law  and  fact,  against 
which  a  court  of  equity  will  grant  relief. — Harrison  v.  Heflin, 
54  Ala.  560.  A  court  of  equity  will  not  permit  a  party,  while 
retaining  the  benefit  of  a  payment  that  has  been  made,  to 
coerce  payment  a  pecond  time,  but  will  hold  him  estopped. 
1  Greenl.  Ev.  §§24,  204-8;  2  Ad.  &  El.  291.  A  set-off  may 
be  made  available  in  equity  against  the  person  really  inter- 
ested, though  he  is  not  a  party  to  the  record. — Bowen  v.  Snell, 
9  Ala.  482 ;  Moody  v.  Robertson,  46  Ala.  634.  As  against 
Hemphill,  the  bill  shows  a  clear  case  of  estoppel,  because  he 
assented  to  the  wrongful  payment.  That  he  alone  was  enti- 
tled to  the  money,  having  married  in  1846,  see  Kidd  v.  Mon- 
tague, 19  Ala.  619. 

STONE,  J. — It  is  a  maxim,  born  of  necessity,  that  all  men 
are  conclusively  presumed  to  know  the  law.  Without  this, 
legal  accountability  could  not  be  enforced,  and  judicial  ad- 
ministration would  be  embarrassed  at  every  step.  The  ne- 
cessity of  this  rule  is  more  felt  and  acknowledged  in  criminal 
accountability,  than  in  mere  civil  obligations.  As  a  corollary, 
there  has  grown  up  another  maxim,  that  courts  will  not  re- 
form or  redress  those  acts  of  parties,  which  are  the  result  of 
pure  mistake  of  law. — Jones  v.  Watkins,  1  Stew.  81 ;  Trus- 
tees V.  Keller,  1  Ala.  406;  Haden  v.  Ware,  15  Ala.  149; 
Dill  V.  Shahan,  25  Ala.  694;  Toion  Council  of  Cahaba 
V.  Burnett,  34  Ala.  400 ;  Lesslie  v.  Richardson,  60  Ala.  563. 
But,  in  civil  proceedings,  this  rule,  owing  to  its  hardship, 
has  been  treated  as  one  stricti  juris  ;  and  if  there  was  in- 
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termixed  with  the  mistake  of  law,  any  mistake  of  fact,  courts 
have  willingly  seized  upon  it,  and  made  it  the  ground  of  re- 
lief. There  is  a  class  of  cases,  hard  to  distinguish  from  mis- 
takes of  law,  where,  through  mistake,  a  written  agreement 
contains  substantially  more  or  less  than  the  parties  intended, 
or  where,  from  ignorance  or  want  of  skill  in  the  draughts- 
man, the  object  and  intention  of  the  parties,  as  contemplated 
by  the  agreement,  is  not  expressed  in  the  written  instrument, 
by  reason  of  the  use  of  inapt  expressions  ;  in  which  the  Court 
of  Chancery,  on  clear  and  satisfactory  proof  of  the  mistake, 
will  reform  such  agreement,  and  make  it  conform  to  the  true 
intention  of  the  contracting  parties. — 1  Brick.  Dig.  681, 
§§  606,  610.  The  principle  on  which  courts  relieve,  in  cases 
falling  within  this  class,  is  that  through  ignorance,  or  misap- 
prehension of  the  legal  effect  of  the  terms  agreed  upon,  the 
parties  have  made  a  contract,  variant  in  legal  construction 
'from  the  one  intended. —  Tropp  v.  Moore,  21  Ala.  693  ;  Lar- 
kins  V.  Bicldle,  lb.  252.  We  refer  to  this  class  of  cases,  not 
because  they  shed  any  direct  light  on  the  case  in  hand,  but 
because  they  show  that  courts  seize  upon  small  circumstances, 
to  relieve  parties  of  a  hard,  though  necessary  rule.  And 
there  are  other  cases  in  which  this  rule  is  relaxed. — Hardi- 
gree  v.  Mitchum,  51  Ala.  151. 

In  the  present  case,  Moody,  the  administrator  of  Sims, 
paid  to  the  administrator  of  Aaron  Ready  two  thousand  dol- 
lars, the  sum  of  a  pecuniary  legacy  bequeathed  by  the  will  of 
Sims.  In  the  case  of  Hemphill  v.  Moody,  we  held  this  pay- 
ment was  unauthorized,  and  that  Moody  was  not  entitled  to 
a  credit  for  it  in  his  settlement  as  administrator  of  Sims. 
One  purpose  of  the  present  bill  is  to  have  that  payment  ap- 
plied to  the  extinguishment  of  the  distributive  interest  of 
Aaron  Ready's  children  in  said  estate.  The  averments  of  the 
bill  are,  that  the  children  of  Aaron  Ready  and  the  children 
of  Jerusha  Ready,  his  wife,  daughter  and  legatee  of  testator 
Sims,  are  the  same ;  that  they  are  insolvent ;  that  the  two 
thousand  dollars,  paid  by  mistake  to  Aaron  Ready's  admin- 
istrator, were  distributed  and  paid,  less  expenses  of  adminis- 
tration, to  said  children  of  Aaron  and  Jerusha  Ready  ;  that 
in  this  way  they,  the  children — distributees  alike  of  Aaron 
and  Jerusha  Ready — have  received  of  the  moneys  of  com- 
plainant more  than  their  share  of  the  undistributed  assets  of 
the  estate  of  testator  Sims,  and  that  it  is  contrary  to  equity 
and  good  conscience  that  they  should  again  receive  payment 
out  of  the  private  purse  of  complainant  Moody.  The  answer, 
if  we  were  allowed  to  look  to  it,  denies  that  the  children  of 
Aaron  Ready,  and  the  children  of  Jerusha  Ready,  are  entirely 
the  same ;  sets  up,  that  after  the  death  of  Jerusha  Ready, 
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Aaron  married  a  second  time,  and  left  issue  by  the  second 
marriage,  who  shared  in  the  distribution  of  the  two  thousand 
dollars,  paid  to  Keady's  administrator.  In  the  present  state 
of  the  record,  and  on  the  present  appeal,  we  can  not  know  or 
inquire  how  this  question  stands.  Only  the  averments  of  the 
bill  are  before  us.  Taking  those  averments  as  a  guide,  the 
share  of  the  undistributed  assets  of  testator's  estate,  to  which 
Mrs.  Ready's  administratrix  is  entitled,  is  eleven  or  twelve 
hundred  dollars.  There  is  no  averment  in  the  bill  showing 
the  amount  of  the  two  thousand  dollars  distributed  and  paid 
to  the  distributees  of  Aaron  Ready,  which  went  to  the  dis- 
tributees of  Jerusha  Ready.  Guided,  however,  by  the  bill, 
the  sum  distributed  and  paid  to  them  exceeds  the  distributive 
share  of  Jerusha  Ready's  estate  in  the  undistributed  assets. 
The  bill  avers  that  Jerusha  Ready  died  many  years  ago  ;  that 
her  estate  owes  no  debts,  and  that  the  only  function  and  duty 
her  administratrix  will  be  required  to  perform,  is  the  distri- 
bution of  her  intestate's  distributive  share  among  her  distrib- 
utees, next  of  kin. 

2.  We  do  not  think  this  case,  so  far  as  it  seeks  relief  against 
Jerusha  Ready's  distributees,  stands  on  the  naked  principle 
of  a  suit  to  recover  back  money  paid  under  a  mistake  of  law. 
The  bill  makes  no  effort  to  recover  the  money  back.  Its  ob- 
ject is,  to  have  a  payment,  actually  made,  applied  in  extin- 
guishment or  reduction  of  a  debt  or  liability  actually  due  and 
owing.  Guided,  as  we  have  said,  by  the  averments  of  the 
bill.  Moody,  the  complainant,  was  liable  to  pay — was  indebt- 
ed— to  Jerusha  Ready's  estate,  to  be  distributed  and  paid  to 
her  next  of  kin,  eleven  or  twelve  hundred  dollars  ;  no  more. 
He  has  paid,  and  they  have  received  a  larger  sum  than  that, 
to  which  they  had  no  other  rightful  claim.  They  can  not  de- 
mand a  second  payment,  on  the  technical  ground  that,  when 
the  payment  was  made,  it  was  erroneously  supposed  to  be 
due  on  another  account.  Payment  discharges  a  debt,  no 
matter  when,  or  by  whom  made. 

3-4.  The  will  of  Mr.  Sims  was  probated  in  1840.  Mary  J. 
Sims,  one  of  the  legatees,  intermarried  with  Hemphill  in  1846, 
before  the  enactment  of  any  of  our  statutes  securing  to  mar- 
ried women  their  separate  estates.  The  fund  in  controversy 
accrued  to  the  several  claimants,  legatees,  under  the  will,  or 
by  descent;  and,  unless  there  be  peculiar  circumstances  in 
this  case,  takiqg  it  out  of  the  operation  of  the  general  rule, 
our  statutes  known  as  the  '  woman's  law '  having  nothing  to 
do  with  the  case. — Kidd  v.  Montague,  19  Ala.  619.  The  will 
gives  to  Sarah  Sims,  widow  of  testator,  real  and  personal 
property,  to  have,  use  and  enjoy,  during  the  term  of  her 
natural  life  or  widowhood.     She  entered  upon  the  enjoyment 
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of  the  property,  lived  thirty-three  or  thirty-four  years,  with- 
out marryiug  a  second  time,  and  died  in  1874.  The  will 
makes  disposition  of  the  remainder  of  the  property  as  follows  : 
"  If  she  (said  Sarah)  should  marry,  or  die,  then,  and  in  that 
case,  it  is  my  will  that  all  the  property  I  have  left  her  should 
be  sold,  on  one,  two,  and  three  years'  credit,  with  interest 
after  one  year."  Testator  then  makes  a  very  humane  provis- 
ion for  the  private  sale  of  the  slaves,  thus  given  to  his  wife 
for  life  or  widowhood,  "  to  those  they  are  willing  to  go  to,  re- 
gardless of  price,  and  not  to  be  parted  from  their  husbands 
and  wives  and  children,  in  no.  event  whatever."  The  will 
gives  no  direction  for  the  disposition  or  distribution  of  the 
proceeds  of  the  property  thus  given  to  the  widow,  and  or- 
dered, as  above  shown,  to  be  sold,  after -%he  termination  of 
her  estate,  on  one,  two,  and  three  years'  credit.  Our  reasons 
for  this  assertion  are,  that,  with  the  exception  of  a  few  pecu- 
niary legacies,  the  will  is  made  up  entirely  of  specific  devises 
and  bequests,  with  this  residuary  clause  inserted  subsequent 
to  the  direction  for  a  sale,  above  copied,  and  near  the  close 
of  the  will  as  first  drawn,  namely :  "  The  balance  of  my  prop- 
erty which  is  not  given  away  in  this  will,  I  wish  sold  to  the 
highest  bidder,  on  a  credit  of  one,  two,  three,  four,  five,  or 
six  years,  with  interest  from  day  of  sale,  .        and 

then  to  be  equally  divided  between  my  above-named  chil- 
dren." The  property  first  directed  to  be  sold — the  residue 
of  the  title  after  the  termination  of  the  wife's  estate — is  to  be 
sold  on  one,  two,  and  three  years'  credit,  and  not  a  word  said 
about  the  disposition  of  the  proceeds.  In  the  residuary 
clause,  after  prescribing  other  and  dififerent  terms  of  sale,  it 
is  added,  "  then  to  be  equally  divided  between  my  above- 
named  children." 

5.  It  has  been  often  and  uniformly  held  in  this  State,  that 
if,  by  the  terms  of  the  will,  a  life-estate,  or  other  estate  less 
than  an  absolute  title,  is  given  to  one,  with  remainder  on  its 
termination  to  another,  the  assent  of  the  executor  to  the  life- 
estate  is  an  assent  to  the  estate  in  remainder,  and  divests  all 
title  to  the  property  out  of  testator's  estate.  This  is,  as  to 
such  property,  complete  administration  ;  and  the  possession 
of  the  life-tenant  is  the  possession  of  the  remainder-man,  if 
it  be  what  is  called  a  vested  remainder.  Hence,  before  the 
enactment  of  the  "woman's. law,"  if  a  /sme,  owner  in  remain- 
der of  a  chattel  then  in  the  possession  of  a  tenant  for  life, 
took  husband,  the  marital  rights  of  the  husband  attached  eo 
instanti ;  for  the  possession  of  the  tenant  for  life  was  the  pos- 
session of  the  remainder-man. — Magee  v.  Toland,  8  Por.  36  ; 
Pitts  V.  Curtis,   4  Ala.  350 ;  Broome  v.    King,  10  Ala.   819 ; 
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Chambers  v.  Perry,  17  Ala.  726  ;  Gibson  v.  Land,  17  Ala.  117  ' 
Walker  v.  Fenner,  28  Ala.  367. 

6.  The  present  case  stands  on  different  facts.  The  will 
gave  to  the  widow,  daring  life  or  widowhood,  real  and  per- 
sonal property,  to  be  enjoyed  by  her  in  its  then  form,  with- 
out change  or  conversion.  In  the  lands  she  took  a  defeas- 
ible freehold  estate.  The  personal  property  perished  during 
the  continuance  of  the  particular  estate,  and  left  only  the 
land  at  the  time  of  her  death.  The  will,  by  directing  a  sale 
of  the  land  at  the  termination  of  the  particular  estate,  con- 
verted it,  at  that  time,  into  money. — 1  Jarm.  on  Wills,  ed.  by 
Perkins,  477,  mavg.  524.  This  principle  rests  on  the  doctrine 
of  intention.  "  It  is  presumed  that  the  parties,  in  directing 
money  to  be  invested  in  land,  or  land  to  be  turned  into 
money,  intend  that  the  property  shall  assume  the  very  char- 
acter of  the  property  into  which  it  is  to  be  converted,  what- 
ever may  be  the  manner  in  which  that  direction  is  given." 
1  Sto.  Eq.  Ju.  §  791.  We  have,  then,  the  case  of  a  devise  of 
realty  during  the  tenancy  of  the  first  taker,  converted  into 
personalty  at  the  termination  of  the  particular  estate.  If  we 
were  to  apply  the  doctrine,  that  the  possession  of  the  life- 
tenant  is  the  possession  of  the  remainder-man,  what  would  be 
the  result  ?  The  possession  of  Mrs.  Sims  was  that  of  a  free- 
holder in  lands ;  making  that  the  possession  of  Mrs.  Hemp- 
hill, if  she  takes  in  remainder,  then,  according  to  the  rules  of 
the  common  law,  Hemphill,  her  husband,  by  virtue  of  his 
marriage,  became  seized  of  the  estate  for  the  life  of  his  wife, 
raised  to  an  estate  for  his  own  life  as  tenant  by  the  curtesy, 
if  there  was  issue  of  the  marriage  born  alive. —  Cheek  v.  Wal- 
drum,  25  Ala.  152 ;  Bishop  v.  Blair,  36  Ala.  80 ;  Bibb  v.  Mc- 
Kinleu,  \)  Por.  686.  This  would  have  the  effect  of  declaring 
that  the  seizin,  by  which  realty  is  held,  defines  the  rule  by 
which  personalty  shall  be  owned  and  possessed ;  for  the 
lands,  as  we  have  shown,  became  personalty  at  the  death  of 
Mrs.  Sims.  liegarded  aa  land,  Hemphill,  the  husband,  could, 
at  most,  claim  a  life-estate  ;  as  personalty,  the  absolute  prop- 
erty would  be  his. — 2  Brick.  Dig.  72,  §51.  There  are  two  in- 
surmountable obstacles  to  applying  the  doctrine  invoked  in 
this  case:  First,  the  possession  of  the  tenant  of  the  particu- 
lar estate  cannot  be  the  possession  of  the  remainder-man,  if 
the  will  created  one  ;  second,  the  will  creates  no  estate  in  re- 
mainder. 

7.  There  being  no  testamentary  disposition  of  the  residuum 
of  the  estate  given  to  Mrs.  Sims  during  her  life  or  widow- 
hood, it  follows  that,  as  to  the  proceeds  of  the  land,  the  tes- 
tator died  intestate.  The  property  then  reverts  to  the  estate 
of  the  testator,  for  farther  and  complete  administration  by 
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his  personal  representative.  The  fund  in  controversy  in  this 
case  was  a  vested  interest,  owned  by  Mrs,  Hemphill  at  the 
time  of  her  marriage  in  1846,  and  is  a  chose  in  action  belong- 
ing to  the  wife,  governed  by  the  rules  of  the  common  law  as 
to  the  husband's  marital  right  to  reduce  it  to  possession,  and 
thus  become  the  owner  of  it.  This  may  never  happen.  He 
may  not  live  to  recover  it.  He  may  elect  not  to  assert  his 
marital  rights  over  it.  It  is  the  right  of  the  wife,  or  of  some 
friend  for  her,  to  require  a  settlement  to  be  made  on  her  by 
her  husband,  before  he  obtains  possession  of  her  distributive 
interest. — Kidd  v.  Montague^  supra  ;  1  Bright  on  H.  &  W.  18, 
48,  74,  82-3.  Hemphill,  the  husband,  had  and  has  no  such 
ownership  or  interest  in  his  wife's  distributive  share  in  this 
fund,  as  enables  him  to  release  it  without  valuable  consider- 
ation, or  to  estop  her  from  asserting  her  right  to  it,  by  any 
act,  agreement,  or  admission  of  his.  The  present  bill  shows 
no  right  to  equitable  relief  against  Mrs.  Hemphill,  or  any 
other  parties  standing  in  the  same  relation  to  the  estate  which 
she  occupies. 

8.  It  is  certainly  true,  that  when,  by  reason  of  its  limited 
powers,  the  Probate  Court  is  unable  to  do  complete  justice  in 
the  settlement  of  administrations,  the  personal  representative, 
or  any  other  party  in  interest,  may,  at  any  stage  of  the  pro- 
ceedings before  final  decree,  invoke  the  larger  powers  of  the 
Chancery  Court,  and  have  the  settlement  removed  to,  and 
made  in  that  court.— 1  Brick.  Dig.  647,  §  120 ;  McNeill  v.  Mc- 
Neill, 36  Ala.  109  ;  Hatchett  v.  Billingslea,  at  the  present  term. 
But  this  rule  only  obtains  where  there  are  trusts,  or  other 
grounds  of  equitable  relief,  which  precede  or  enter  into  the 
settlement  itself.  The  rule,  which  is  itself  exceptional  when 
invoked  by  the  personal  representative,  can  have  no  applica- 
tion, in  a  case  like  the  present,  where  the  only  ground  on 
which  the  jurisdiction  is  rested,  is  a  mistake  committed  by 
the  personal  representative,  and  the  only  relief  he  can  claim 
is  to  have  a  payment  heretofore  made  applied  to  the  extin- 
guishment of  one  of  the  distributive  interests.  This  exerts 
no  influence  whatever  in  the  matter  of  making  the  final  set- 
tlement, and  becomes  important  only  in  having  the  decree  in 
favor  of  the  Ready  distributive  interest  entered  satisfied.  The 
bill,  so  far  as  it  seeks  to  remove  the  settlement  of  Moody's 
administration  into  the  Chancery  Court,  and  so  far  as  it 
prayed  and  obtained  an  injunction,  restraining  the  comple- 
tion of  settlement  in  the  Probate  Court,  is  without  equity. 

In  one  aspect,  this  bill,  with  proper  amendments,  and  with 
proper  parties,  is  not  without  equity.  We  have  shown  that, 
if  the  distributees  of  Jerusha  Ready  have  been  paid  the 
money,  in  whole  or  in  part,  which  Moody  by  mistake  paid  to 
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Aaron  Ready's  administrator,  then,  to  the  extent  they  have 
been  so  paid,  they  slioald  not  be  paid  a  second  time.  If  they 
were  parties,  distributees,  to  the  settlement  in  the  Probate 
Court,  that  court  has  ample  power  to  hear  and  determine  the 
question  of  such  payment,  and  to  decree  to  them  a  smaller 
sum,  or  nothing,  as  the  proof  might  show  they  had  been  par- 
tially or  wholly  paid. —  WiUon  v.  Randall,  37  Ala.  74.  But 
that  is  not  this  case.  The  payment  was  made  to  Aaron 
Ready's  administrator,  and,  according  to  the  averments  of 
the  bill,  distributed  and  paid  by  him  to  the  distributees  of 
Aaron  Ready,  who  are  also  distributees  of  Jerusha  Ready. 
The  distributive  share  in  the  present  settlement  is  due  and 
payable  to  the  personal  representative  of  Jerusha  Ready's 
estate,  for  administration  and  distribution  by  her.  If,  as  the 
bill  avers,  the  estate  of  Jerusha  Ready  owes  no  debts,  and 
the  fund  when  received,  less  expenses  of  administration,  will 
be  for  distribution  among  the  same  persons  who  have  been 
paid  as  distributees  of  Aaron  Ready's  estate,  out  of  said  two 
thousand  dollars,  then  the  Probate  Court,  by  reason  of  its 
limited  powers,  has  not  the  requisite  jurisdiction  to  bring  the 
necessary  parties  before  it,  take  the  accounts,  and  grant  the 
proper  relief.  Only  the  Chancery  Court  can  do  this  ;  and  to 
enable  it  to  enter  upon  the  inquiry,  and  grant  the  relief,  the 
personal  representative  and  distributees  of  Jerusha  Ready 
are  necessary  parties  defendant.  In  such  proceeding,  the 
solvency  vel  non  of  such  distributees  is  an  immaterial  inquiry. 
The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  sustaining  the  demurrer  to  every  feature  of  the  bill, 
except  that  which  seeks  relief  against  the  personal  represent- 
ative and  distributees  of  Jerusha  Ready  ;  and  to  that  extent, 
the  bill  is  retained.  The  injunction  against  proceeding  with 
the  settlement  in  the  Probate  Court  is  dissolved.  Let  the 
costs  of  appeal  in  this  court,  and  in  the  court  below,  be  paid 
by  the  appellee. 


Guard  v.  Hale's  Adm'r. 

Setthment  of  Insolvent  Estate  ;  Contest  with  Creditor. 

1.  Presentation  of  dairn.s ;  objections. — When  a  claim  against  an  insolvent 
estate  is  filed,  properly  verified,  within  the  time  allowed  by  the  statute,  and 
no  objection  to  its  allowance  is  filed  within  the  preccribed  time  (Code, 
§§  2.^68,  2574),  it  can  not  afterwards  be  rejected  and  disallowed,  on  the  ground 
that  it  was  not  presented  to  the  personal  representative  within  eighteen 
months  after  the  grant  of  letters  of  administration. 
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Appeal  from  the  Probate  Court  of  Greene. 

In  the  matter  of  the  settlement  of  the  insolvent  estate  of 
Benjamin  W.  Hate,  deceased,  which  was  declared  insolvent 
on  the  13th  March,  1877,  and  against  which  a  claim,  properly 
verified,  was  filed  by  Andrew  J.  Guard,  the  appellant,  within 
nine  months  after  the  declaration  of  insolvency.  On  the  final 
settlement,  the  court  sustained  objections  to  the  allowance  of 
this  claim,  and  rejected  it ;  to  which  ruling  and  judgment  the 
appellant  excepted,  and  he  now  assigns  it  as  error. 

Snedecor,  Cockrell  &  Head,  for  appellants. 

BRICKELL,  C.  J.— On  the  day  appointed  for  the  final 
settlement  of  the  administration  of  an  estate,  and  the  distri- 
bution to  creditors,  more  than  twelve  months  after  the  declar- 
ation of  insolvency,  the  administrator  for  the  first  time  filed 
objections  to  the  allowance  of  a  claim,  on  its  face  purporting 
to  be  a  debt  of  the  intestate,  which,  properly  vprified,  had 
been  duly  filed  in  the  otfice  of  the  judge  of  probate,  within 
the  time  prescribed  by  the  statute.  The  objections  were, 
that  the  claim  had  not  been  presented  to  the  administrator 
within  eighteen  months  after  the  grant  of  administration. 
The  claimant  (now  appellant)  moved  to  strike  tho  objections 
from  the  file,  but  his  motion  was  overruled  ;  and  he  not  mak- 
ing proof  of  the  presentment  of  the  claim,  the  objections 
were  sustained,  and  the  claim  disallowed. 

The  statute  of  non-claim  operates  a  bar  to  all  claims 
against  the  estate  of  a  decedent,  which  are  not  presented  to 
the  personal  representative  within  eighteen  months  after  they 
accrue,  or  after  the  grant  of  administration.  It  is  the  mat- 
ter of  a  special  plea,  and,  if  not  specially  pleaded,  is  waived. 
The  right  to  plead  it  is  waived,  or  lost,  when,  in  the  course 
of  proceerliogs  in  insolvency  in  the  Court  of  Probate,  it  is 
not  interposed  within  twelve  months  after  the  declaration  of 
insolvency. — Code  of  1«76,  §z574.  When  it  is  properly 
pleaded,  the  burden  of  proving  presentment  is  cast  on  the 
creditor. — Evans  v.  Aorris,  1  Ala.  511.  Yet  the  statute  is 
express  in  its  terms,  that  if  objections  are  not  made  to  a 
claim  properly  verified  and  filed,  within  twelve  months  after 
the  declaration  of  insolvency,  it  must  be  allowed,  icithovi 
further  proof .  We  repeat  what  we  said  in  Thames  v.  Herbert, 
61  Ala,  .S40 — that  to  all  matters  of  objection,  addressed  to 
the  validity  or  the  justness  of  the  claim,  which  exist  at  the 
expiration  of  the  peiiod  prescribed  for  filing  objections,  the 
efltect  of  the  statute  is  to  foreclose  all  inquiry  into  them. 
Thornton  v.  Moore,  61  Ala.  347 ;  Hardy  v.  Meacham,d3  Ala.  457. 
Vol.  lxiv. 
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The  other  question  presented  by  the  bill  of  exceptions  will 
not  probably  again  arise,  and  it  is  not  necessary  to  con- 
sider it. 

Reversed  and  remanded. 


Hudson  V.  Modawell  et  al. 

Statutory  Execviion  against  Sureties  on  Administration  Bond. 

1.  Administration  bond ;  statutory  execution  against  sureties ;  remedies  of 
sureties  against. — When  an  execution  on  a  decree  for  money  has  been  issued 
from  the  Probate  Court  against  an  executor  or  administrator,  and  been  regu- 
larly returned  "  No  property  found,"  the  plaintiff  in  the  decree  is  entitled,  as 
matter  of  right,  to  a  statutory  execution  against  him  and  the  sureties  on  his 
official  bond  (Code,  §  2619),  and  the  probate  judge  is  charged  with  the  minis- 
terial duty  of  issuing  it  on  demand:  if  the  sureties  have  been  released  or  dis- 
charged from  liability  on  the  bond,  their  remedy  is  by  supersedeas ;  or  by  mo- 
tion to  the  court,  if  in  session,  to  quash  the  execution;  or,  sometimes,  by  bill 
in  equity. 

Appeal  from  the  Probate  Court  of  Perry. 

In  the  matter  of  the  application  of  William  H.  Hudson 
and  others,  heirs  and  distributees  of  the  estate  of  Richard  H. 
Hudson,  deceased,  for  a  statutory  execution  against  W.  B. 
Modawell,  administrator  of  said  decedent,  and  S.  S.  King,  E. 
A.  Steele,  and  R.  L.  Steele,  sureties  on  his  official  bond,  an 
execution  against  said  administrator  having  been  returned 
"No  property  found."  The  application  was  resisted  by  the 
sureties,  and  was  overruled  and  refused  by  the  court  or  judge. 
The  appellants  reserved  a  bill  of  exceptions  to  this  ruling  and 
decision,  and  they  here  assign  it  as  error.  It  is  unneces- 
sary to  state  the  facts  recited  in  the  bill  of  exceptions,  or  the 
rulings  of  the  court  on  the  pleadings  and  evidence.  There 
was  a  joinder  in  error  by  the  appellees,  and  no  motion  was 
made  to  dismiss  the  appeal. 

J.  H.  Stewaet,  and  J.  W.  Bush,  for  appellants. 

Brooks,  Clarke  &  Yaey,  contra. 

BRICKELL,  C.  J. — On  a  final  settlement  of  the  adminis- 
tration of  Modawell,  as  administrator  of  Hudson,  had  in  the 
Court  of  Probate  of  Perry  county,  on  the  23d  day  of  May, 
1878,  decrees  were  rendered  against  him,  in  favor  of  the  sev- 
eral distributees,  and  executions  thereon  were  regularly  issued 
against  him,  and  returned  No  property  found.    On  the  5th 
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Marc.h,  1879,  after  the  return  of  the  executions  against  Moda- 
well, the  appellants  applied  to  the  judge  of  probate,  for  exe- 
cution against  him  and  S.  S.  King,  E.  A.  Steele,  and  R.  L. 
Steele,  as  sureties  on  his  bond.  Thereupon,  those  sureties 
appeared  voluntarily,  without  any  notice  to  them,  and  an- 
swered the  application,  interposing  several  grounds  of  de- 
fense ;  all  of  which  proceed  upon  the  admission,  that  they 
were  sureties  on  a  bond  of  Modawell's  as  administrator,  but 
claiming  a  discharge  from  liability,  by  reason  of  matters  oc- 
curring after  the  execution  of  the  bond.  To  this  answer  the 
appellants  demurred,  on  various  grounds  ;  and  their  demurrer 
having  been  overruled,  a  hearing  was  had  upon  evidence,  and 
the  probate  judge  refused  to  issue  executions  against  the 
sureties. 

The  proceedings  were  without  authority  of  law,  and  the 
decree  of  the  Court  of  Probate,  or  the  order  of  the  probate 
judge,  which  ever  it  may  be  esteemed,  was  coram  non  judice. 
The  statute  provides  that,  "whenever  an  execution  for  money 
issues  against  any  executor  or  administrator,  from  the  Pro- 
bate Court,  and  the  execution  is  returned  to  any  regular  term 
of  such  court,  '  no  property,'  by  the  sheriff  of  the  county,  an 
execution  may  issue  against  the  executor  or  administrator 
and  his  sureties." — Code  of  1876,  §2619.  A  probate  judge 
is  charged  with  ministerial,  as  well  as  judicial  duties.  The 
issue  of  an  execution  is  purely  a  ministerial  act,  which  may 
be  performed  by  a  clerk  or  deputy,  to  whom  he  delegates  au- 
thority.—  Kyle  V.  Evans,  3  Ala.  48i.  When  applied  to  for  its 
issue,  if  the  application  proceeds  from  a  proper  party,  the 
only  inquiry  he  can  make  is,  whether  the  record  of  the  court 
shows  a  decree  authorizing  its  issue.  Beyond  them  he  can- 
not look,  and  inquire  whether  there  is  not  matter  which  will 
discharge  the  parties,  or  any  of  them,  from  liability.  The 
bonds  of  executors,  or  of  administrators,  are  approved  by  the 
judge,  of  file,  recorded,  and  preserved  in  the  Court  of  Pro- 
bate ;  and  when  execution  under  the  statute  is  sought  against 
the  sureties,  the  bond  must  be  regarded  as  part  of  the  record, 
as  essentially  as  the  decree  against  the  principal. 

There  are  many  bonds  taken  in  the  course  of  judicial  pro- 
ceedings, which,  if  forfeited,  have  the  force  and  effect  of  judg- 
ments by  statute,  and  on  which  clerks  of  the  Circuit  Court, 
or  registers  in  chancery,  or  judges  of  probate,  must  issue 
execution.  If,  on  the  application  for  the  issue  of  execution, 
these  oflScers,  all  of  whom  act  ministerially,  could  enter  on 
an  inquiry  as  to  the  validity  of  such  bonds,  or  as  to  the  lia- 
bility of  parties  appearing  to  be  bound  by  them,  much  con- 
fusion in  proceedings  would  follow,  and  mere  ministerial  offi- 
cers would  assume  and  exercise  judicial  power.     In  all  such 
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cases,  the  issue  of  execution  is  matter  of  right ;  and  if-  the 
parties  against  whom  it  issues  are  not  liable  on  the  bond,  an 
application  for  a  supersedeas  is  the  appropriate  mode  of  reliev- 
ing themselves ;  or,  if  there  are  equitable  circumstances,  a 
bill  in  equity. — Elliott  v.  Mayfield,  4  Ala.  417 ;  Dunlap  v. 
Clements,  18  Ala.  778.  Or,  when  the  court,  from  which  the 
execution  issues,  is  in  session,  a  motion  to  quash  it  will  be 
entertained,  upon  any  ground  which  would  authorize  a  super- 
^sedeas. — Grenshaio  v.  Hardy,  3  Ala.  653;  Watkins  v.  Bassett, 
lb.  707 ;  Eimng  v.  Peck,  17  Ala.  329 ;  Broion  v.  Br.  Bank 
Montgomery,  20  Ala.  420;  Lansford  v.  Richardson,  5  Ala.  618. 

We  do  not  deem  it  proper,  in  the  present  state  of  the  pro- 
ceedings, to  enter  on  the  inquiry  as  to  the  liability  of  the  ap- 
pellees, or  any  of  them,  for  the  decree  rendered  against 
Modawell. 

The  decree  and  order  of  the  judge  of  probate  must  be  re- 
versed and  annulled. 


Chapman  v,  Lee. 

BiU  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

1.  Vendor's  lien;  statutory  bar,  and  staleness.—k  vendor's  lien  for  the  un- 
paid purchase-money  of  land  is  not  lost  or  destroyed,  because  an  action  at 
law  on  the  debt  is  barred  by  the  statute  of  limitations  ;  nor  does  it  become 
a  stale  demand,  within  the  principle  applicable  in  equity,  until  the  lapse  of 
twenty  years  from  the  maturity  of  the  debt. 

2.  Vendor's  remedies ;  election  between  suits  at  law  and  in  equity.  —  When  the 
purchase-money  of  land  remains  unpaid  after  maturity,  the  vendor  may,  at 
one  and  the  same  time,  maintain  an  action  at  law  to  recover  it,  and  a  bill 
in  equity  to  enforce  his  lien  on  the  land  :  the  rule  of  practice  in  reference  to 
an  election  between  an  action  at  law  and  a  suit  in  equity,  when  both  relate 
to  the  same  demand  (Code,  p.  178,  Rule  No.  113),  does  not  apply  to  such 
suits. 

Appeal  from  the  Chancery  Court  of  Sumter. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  bill  in  this  case  was  filed  on  the  9th  October,  1877,  by 
Reuben  Chapman,  against  the  personal  representative  and 
heirs  of  Mrs.  Susan  R.  Lee,  deceased ;  and  sought  to  enforce 
a  vendor's  lien  for  the  unpaid  purchase-money  of  a  tract  of 
land,  which  said  Chapman  had  sold  and  conveyed  to  Mrs. 
Lee  on  the  23d  September,  1858.  In  September,  1865,  Chap- 
man brought  an  action  at  law  against  Mrs,  Lee's  administra- 
tor, to  recover  an  alleged  unpaid  balance  of  the  purchase- 
money,  as  shown  by  the  reports  of  the  case,  on  appeal  to  this 
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court,  in  47  Ala.  143-56,  and  55  Ala.  616-23.  That  action, 
after  the  last  reversal  of  the  cause,  was  still  pending  and  un- 
determined, when  the  bill  in  ihis  case  was  filed.  The  defend- 
ants answered  the  bill,  and  set  up  various  defenses ;  among 
others,  pleading  the  statute  of  limitations,  and  demurring  to 
the  bill  for  want  of  equity,  on  account  of  the  staleness  of  the 
demand.  Having  answered,  they  made  a  motion  before  the 
chancellor,  asking  that  the  complainant  be  required  to  elect 
between  the  further  prosecution  of  this  suit  and  the  action  at 
law.  The  chancellor  sustained  this  motion,  and  ordered  the 
bill  to  stand  dismissed  at  the  expiration  of  thirty  days,  un- 
less the  complainant  in  the  meantime  elected  to  dismiss  his 
action  at  law.  From  this  decree  the  complainant  appeals, 
and  here  assigns  it  as  error. 

Watts  &  Sons,  with  Thomas  Cobbs,  and  Chapman  &  Smith, 
for  appellant,  cited  Duval's  Heirs  v.  McLoskey,  1  Ala.  708  ; 
Bdfe  V.  Rdfe,  34  Ala.  500  ;  Bizzell  v.  Nix,  60  Ala.  281 ;  Brooks 
V.  Woods,  40  Ala.  538  ;  Driver  v.  Hudspeth,  16  Ala.  348 ;  3Ii- 
cou  V.  Aslmrst,  55  Ala.  607 ;  Haky  v.  Bennett,  5  Porter,  452. 

Snedecor  &,  CooERELL,  contra. — The  action  at  law  and  the 
suit  in  equity  are  founded  on  the  same  cause  of  action,  and 
bring  the  case  precisely  within  the  rule  of  practice  (Rule  No. 
113),  which  requires,  in  such  cases,  "  it  shall  be  ordered  that 
the  plaintiff  or  claimant  elect  in  which  he  will  proceed,  and 
dismiss  the  other."  The  test  is,  whether  a  satisfaction  of  the 
judgment  in  one  case  would  not  be  also  a  satisfaction  of  the 
demand  in  the  other.  In  the  cases  cited  for  appellant,  the 
relation  of  mortgagor  and  mortgagee  existed  between  the 
parties,  and  the  suits  at  law  and  in  equity  were  not  '*  for  one 
and  the  same  cause  of  action  "  :  the  action  at  law  was  founded 
on  the  legal  title,  and  sought  to  recover  the  land,  while  the 
suit  in  equity  sought  to  disembarrass  the  title  by  foreclosing 
the  equity  of  redemption.  But,  if  the  chancellor  erred  in  re- 
quiring an  election,  the  bill  was,  nevertheless,  properly  dis- 
missed, because  of  the  staleness  of  the  demand,  nineteen 
years  having  elapsed  since  the  contract  of  sale  was  made. 

STONE,  J.— In  Belfe  v.  Belfe,  34  Ala.  500,  it  was  said : 
"The  liens  of  a  vendor  and  a  mortgagee  are  alike — in  the 
same  sense,  and  to  the  same  extent — incidents  of  the  debt. 
They  are  alike  transferred  by  an  assignment  of  the  debt,  and 
neither  can  survive  the  extinguishment  of  it.  And  the  vendor 
and  mortgagee  alike  have  independent  remedies,  by  taking 
possession,  and  by  proceeding  in  chancery  for  a  sale  to  pay 
the  debt.     .      .     So  far  as  the  question  of  staleness,  as  well 
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as  most  other  questions,  is  concerned,  the  vendor  of  land 
stands  precisely  as  a  mortgagee.  .  .  We  must  adopt  the 
same  principle  in  reference  to  a  vendor's  bill  to  enforce  his 
lien.  If  the  vendee  is  regarded  as  holding  under  the  ven- 
dor— if  his  possession  is  the  possession  of  the  vendor — it 
would  be  a  violation  of  all  precedent  and  principle  to  allow 
the  acquisition  of  title  by  lapse  of  time.      .  The  law  is 

well  settled,  that  the  only  doctrine  available  to  the  mortgagor, 
who  holds  in  subordination  of  the  mortgage,  is  the  presump- 
tion of  payment  after  the  lapse  of  twenty  years." — Driver  v. 
Hudspeth,  16  Ala.  348.  This  doctrine,  after  much  delibera- 
tion, was  reaffirmed  in  Bizzell  v.  Nix,  60  Ala.  281 ;  a  case, 
like  the  present  one,  in  which  the  sale  was  consummated  by 
a  deed,  and  the  debt  for  the  purchase-money  had  been  long 
barred  as  a  claim  enforceable  at  law. 

In  I)oe,  ex  dem.  Duvall  v.  McLoskey,  1  Ala.  708,  744,  it  was 
said  :  "A  mortgagee  of  land  has  three  several  remedies  :  1st, 
an  action  upon  the  bond,  or  other  evidence  of  indebtedness, 
intended  to  be  secured  ;  2d,  an  action  to  recover  the  posses- 
sion ;  and,  3d,  a  suit  in  equity,  with  a  view  to  a  foreclosure 
and  sale.  And  he  may  prosecute  all  or  either  of  these  rem- 
edies at  the  same  time,  until  he  obtains  satisfaction." — See 
also,  Kerr  on  Injunctions,  191.  In  support  of  the  proposition, 
that  the  bar  of  a  suit  at  law  to  recover  the  debt,  is  no  defense 
to  a  suit  in  equity  to  enforce  the  lien,  see  Angell  on  Limita- 
tions, §  73  ;  Hopkins  v.  (Jockerell,  2  Gratt.  88 ;  Council  v.  May- 
omensing,  2  Barr,  224 ;  Belknap  v.  Gleason,  11  Conn.  160 ; 
Thayer  V.  Mason,  19  Pick.  535;  Miller  v.  Helm,  2  Sm.  &  M. 
687 ;  Miller  v.  Trustees,  5  lb.  651 ;  Trotter  v.  Eriuin,  27  Miss. 
772  ;  Elkins  v.  Edwards,  8  Ga.  325  ;  Grain  v.  Paine,  4  Gush- 
ing, 483  ;  Joy  v.  Adams,  26  Me.  330  ;  Heyer  v.  Pruyn,  7  Paige, 
465. 

It  will  be  seen  that,  under  our  decisions,  a  vendor  of  lands, 
in  the  pursuit  of  remedies  he  may  employ  to  enforce  the  pay- 
ment of  unpaid  purchase-money,  sustains  pretty  much  the 
same  relation  to  his  vendee,  as  a  mortgagee  of  real  estate 
sustains  to  the  mortgagor.  His  rights  and  remedies  are, 
also,  akin  to  those  of  a  mortgagee,  in  this,  that  a  bar  of  the 
remedy  at  law  on  the  debt,  is  not  a  bar  to  his  equitable  rem- 
edy to  enforce  his  lien.  These  two  propositions  are  an 
answer  to  all  that  is  urged  in  support  of  the  decree  of  the 
chancellor.  We  hold  that  this  is  not  a  case  in  which  the 
complainant  can  be  compelled  to  elect  between  remedies, 
under  Rule  113  of  chancery  practice;  neither  is  the  bill 
wanting  in  equity,  because  of  the  staleness  of  complainant's 
demand. 

The  decree  of  the  chancellor  is  reversed,  and  the  cause 
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remanded,    with    orders    to    reinstate    this   cause   on    tha 
docket. 

Brickell,  C.  J.,  not  sitting. 


Malone  &  Foote  v.  Marriott. 

Bill  in  Lquity  for  Foreclosure  of  Mortgage. 

1.  Decree  of  foreclosure ;  whether  final,  or  interlocutory. — A  decree  of  fore- 
closure and  sale,  under  a  bill  filed  by  a  mortgagee,  is  partly  final,  and  partly 
interlocutory;  that  is,  it  is  so  far  final  that  an  appeal  will  lie  from  it,  and  it  is 
also  interlocutory,  in  a  limited  sense,  inasmuch  as  further  proceedings  are  con- 
templated, and  necessary  to  carry  it  into  effect. 

2.  Same;  discontinuance. — The  cause  remaining  in  ^eri  after  the  rendition 
of  such  decree,  it  is  not  discontinued  by  the  omission  of  the  register  to  con- 
tinue it  on  the  docket,  nor  by  his  failure  to  execute  the  order  of  sale,  not  be- 
ing required  by  the  complainant  to  execute  it;  unless  the  lapse  of  time  is  suffi- 
cient to  raise  a  presumption  of  payment  or  extinguishment. 

3.  Assignment  of  such  decree,  or  of  mortgage  debt. — If  the  complainant  as- 
signs his  decree  of  foreclosure,  or  assigns  the  mortgage  debt  after  the  rendi- 
tion of  such  decree,  it  is  not  indispensably  necessary  that  the  assignee  should 
be  brought  in  as  a  party;  though  he  may  appear,  and  propound  his  interest, 
when  necessary  to  protect  his  rights  against  subsequent  transactions  between 
his  assignor  and  the  defendants. 

4  Purchase  pendente  lite. — A.  purchaser  from  the  mortgagor,  pending  a  suit 
to  foreclose,  buys  at  his  own  peril,  and  is  bound  by  the  proceedings,  whether 
he  is  made  a  party  or  not;  and  he  can  not  claim  to  have  the  proceediiigs  sus- 
pended until  he  is  brought  in  as  a  party. 

5.  Partial  payments  after  decree  of  foreclosure  ;  how  made  available.  —'When 
partial  payments  are  made  on  the  mortgage  debt,  after  the  rendition  of  a  de- 
cree of  foreclosure,  and  the  mortgagee  refuses  to  recognize  and  allow  them, 
the  chancellor  may,  in  vacation,  ou  petition  filed,  verified  by  affidavit,  order  a 
suspension  of  the  decree  until  the  balance  properly  due  can  be  ascertained; 
but  such  petition  must  state  with  particularity  the  amounts  and  dates  of  the 
several  payments  claimed  to  have  been  made,  and  must  aver  the  complainant's 
refusal,  on  request,  to  allow  them. 

6.  Same;  parties  to  petition,  and  practice. — The  complainant  in  the  decree 
of  foreclosure,  or  his  assignee  having  an  interest  in  its  execution,  should  be 
made  a  party  to  such  petition;  and  when  a  suspension  of  the  decree  is  ordered 
on  the  ex-parte  application  of  the  defendant,  he  should  be  required  to  give 
ample  security  to  indemnify  the  parties  in  adverse  interest,  as  in  the  analo- 
gous case  of  superseding  an  execution  at  law  on  account  of  partial  payments. 

7.  Release  of  part  of  lands  from  mortgage ;  remedy  of  purchaser.  — If  the 
complainant  has  released  a  portion  of  the  mortgaged  lands,  in  favor  ot  a  pur- 
chaser from  the  mortgagor,  the  purchaser  may  intervene  by  petition,  and  ask 
a  guspension  of  the  decree  as  to  the  lands  so  released;  but  the  assignees  of  the 
decree  are  necessary  parties  to  such  petition,  and  a  suspension  of  the  decree 
should  not  be  granted  without  requiring  ample  security  to  protect  and  indem- 
nify the  parties  thereby  delayed;  nor  is  it  proper  to  make  the  register  in 
chancery  a  party  to  the  petition. 

8.  Injunction  against  waste  by  mortgagor. — A  mortgagor  in  possession,  com- 
mitting waste  after  a  decree  of  foreclosure  had  been  rendered,  but  before  it 
has  been  executed,  may  be  restrained  by  injunction. 
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Appeal  from  the  Chauceiy  Court  of  Monroe. 

Heard  before  the  Hon.  Charles  Turner. 

The  original  bill  in  this  case  was  filed  on  the  18th  March, 
1869,  by  the  Mobile  Savings  Bank,  a  corporation  chartered 
under  the  laws  of  Alabama,  against  Thomas  G.  Barr,  a  non- 
resident ;  and  sought  to  foreclose  a  mortgage  on  a  large  tract 
of  land  in  said  county,  containing  over  six  thousand  acres. 
The  land  was  sold  and  conveyed  to  Barr,  in  February,  1866, 
by  James  Daniel ;  and  the  mortgage,  which  was  dated  the 
7th  February,  1866,  was  given  to  secure  the  payment  of  a 
note  for  $4,000  in  gold,  payable  on  the  1st  February,  1867, 
for  a  part  of  the  purchase-money.  The  note  and  mortgage 
were  assigned  by  Daniel,  on  the  2d  March,  1866,  to  the  com- 
plainant, and  were  made  exhibits  to  the  bill,  together  with 
the  assignment.  A  decree  pro  confesso  was  regularly  entered 
against  Barr,  on  publication  against  him  as  anon-resident,  on 
the  4th  October,  1869  ;  and  on  the  25th  October,  1869,  dur- 
ing a  regular  term  of  the  court,  the  cause  being  submitted  for 
final  decree,  the  chancellor  rendered  a  decree  for  the  com- 
plainant, and  ordered  the  register  to  state  an  account  of  the 
mortgage  debt.  The  register  made  his  report  on  the  next 
day,  showing  the  balance  due  on  the  mortgage  debt  to  be 
$3,845.86,  and  it  was  confirmed  without  objection  ;  and  after- 
wards, during  the  same  term,  the  chancellor  rendered  a  final 
decree  of  foreclosure  and  sale,  requiring  the  execution  of  a 
refunding  bond  by  the  complainant  before  proceeding  to  ex- 
ecute the  decree.  A  refunding  bond  was  executed  by  the 
complainant,  conditioned  as  required  by  the  decree,  on  the 
13th  November,  1869  ;  but  nothing  further  was  done  in  the 
cause  until  the  April  term,  1878,  when,  "  on  motion  of  the 
complainant,"  the  cause  was  reinstated  on  the  docket,  and 
continued  until  the  next  term.  On  the  14th  June,  1878,  an- 
other refunding  bond,  conditioned  as  required  by  the  decree, 
was  filed  by  Malone  &  Foote,  claiming  to  be  the  assignees 
and  owners  of  the  decree  ;  and  the  register  thereupon  adver- 
tised the  lands  for  sale  under  the  decree.  On  the  17th  July, 
1878,  a  petition  was  filed  by  C.  M.  Marriott,  under  oath,  alleg- 
ing that,  since  the  rendition  of  the  decree,  he  and  his  wife 
had  purchased  from  Barr,  the  defendant  in  the  foreclosure 
suit,  four  thousand  acres  of  the  tract  conveyed  bv  the  mort- 
gage ;  that  on  the  11th  November,  1875,  Malone  &  Foote,  as 
the  assignees  and  owners  of  the  chancery  decree,  for  a  valua- 
ble consideration  paid  to  them  by  the  petitioner,  released 
said  land  from  the  decree ;  and  that  the  decree  had  been 
"  very  nearly,  if  not  altogether,  paid  and  satisfied."  The  pe- 
tition alleged,  also,  that  the  cause  had,  fgr  several  years,  dis- 
appeared from  the  docket,  and  no  steps  had  beau  taken  to 


488  SUPEEME  COUET  [Dec  Term, 

[Malone  &  Foote  v.  Marriott.  ] 

revive  it ;  and  the  petitioner  insisted' that  it  had  become  dis- 
continued, and  the  decree  could  not  be  executed  unless  prop- 
erly revived.  The  register  in  chancery  was  made  the  only 
defendant  to  the  petition,  and  the  prayer  was  that  he  be  re- 
strained from  further  proceedings  to  execute  the  decree.  On 
the  same  day  the  petition  was  filed,  the  register  also  filed  his 
answer  to  it ;  and  on  the  22d  July,  1878,  on  consideration  of 
the  petition  and  answer,  the  chancellor  made  an  order,  re- 
straining further  proceedings  by  the  register,  but  without 
prejudice  to  the  right  of  the  complainant,  or  the  assignees  of 
the  decree,  "  to  proceed  in  any  proper  manner  to  revive  said 
decree."  On  the  23d  August,  1878,  Malone  &  Foote  filed 
their  petition,  under  oath,  setting  out  the  proceedings  which 
had  been  taken  in  the  cause,  as  above  stated ;  alleging  that 
a  balance  of  $3,200,  with  interest,  was  still  due  on  the  decree, 
and  that  Marriott  and  wife,  who  were  in  possession  of  the 
land  which  they  claimed  to  have  purchased  from  Barr,  were 
cutting  timber,  and  greatly  impairing  the  value  of  the  land. 
The  petitioners  insisted  that  the  cause  had  not  been  discon- 
tinued, and  that  they  had  a  right  to  proceed  with  the  execu- 
tion of  the  decree  ;  and  they  prayed  that  Marriott  and  wife, 
who  were  made  defendants  to  the  petition,  might  be  enjoined 
from  the  further  commission  of  waste,  that  the  restraining 
order  made  at  their  instance  might  be  set  aside,  and  that  the 
complainants  be  allowed  to  proceed  with  the  execution  of 
their  decree.  On  the  filing  of  this  petition,  the  chancellor 
refused  to  set  aside  the  former  restraining  order,  but  granted 
a  temporary  injunction  against  the  commission  of  waste  ;  and 
afterwards,  Marriott  and  wife  having  answered  and  demurred 
to  the  petition,  he  sustained  the  demurrer,  dissolved  the  in- 
junction, and  dismissed  the  petition,  holding  that  the  com- 
plainants could  only  obtain  relief  by  bill. 

This  decree,  and  each  part  thereof,  is  now  assigned  as  error. 

S.  J.  CuMitfiNG,  for  appellant. 

Stewart  &  Pellans,  contra.    (No  briefs  on  file.) 

BEICKELL,  C.  J. — The  decree  of  foreclosure  and  sale, 
rendered  on  the  27th  October,  1869,  under  our  decisions  and 
practice,  is  partly  final,  and  partly  interlocutory.  Adjudging 
the  equities,  and  settling  the  rights  of  the  parties,  it  is  so  far 
final,  that  from  it  an  appeal  would  lie ;  yet,  as  further  pro- 
ceedings are  by  it  ordered  and  contemplated,  and  were  nec- 
essary to  its  completion,  and  letting  the  complainant  in  to 
the  full  benefits  to  wbich  it  was  determined  he  was  entitled, 
it  is,  in  a  limited  sense,  interlocutory.     The  cause  was  not  by 
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it  finally  disposed  of  :  it  remained  a  canse  in  fieri,  under  the 
control  of  the  court,  in  which  further  proceeding  were  neces- 
sary to  carry  the  decree  rendered  into  full  effect. — Jones  v. 
Wilson,  54  Ala.  50 ;  2  Dan.  Ch.  Pr.  986-7,  and  notes. 

2.  The  cause  remaining  in  fieri  in  court,  there  was  no  dis- 
continuance of  it  by  the  omission  of  the  register  to  continue 
the  case  on  the  docket,  nor  by  his  failure  to  execute  the  order 
of  sale,  though  the  complainant  may  not  have  required  its 
execution.  The  practice  is  settled,  by  numerous  decisions  of 
this  court,  that  if  there  be  not  some  positive  intervention  or 
direction  by  a  plaintiff  or  a  complainant,  the  neglect  of  a 
clerk  or  a  register  to  docket  a  cause,  and  the  failure  to  take 
orders  therein  for  several  terms,  will  not  operate  a  discontin- 
uance, unless  the  lapse  of  time  is  so  great  that  a  presumption 
ofpaj^ment,  or  of  extinguishment,  would  arise. — Hatcheit  v. 
Billingslea,  at  the  present  term ;  Ex  parte  Remson,  31  Ala. 
270  ;  Forrester  v.  Forrester,  39  Ala.  320  ;  IfisioaJl  v.  Glidden, 
4  Ala.  357 ;  Broion  v.  Clements,  24  Ala.  354.  This  practice 
may  induce  laches  in  the  prosecution  of  suits,  and  may  some- 
times be  productive  of  injustice  to  defendants  who  have 
been  lulled  into  indifference  by  the  negligence  of  their 
adversary ;  and  it  may  have  been  better  that  the  rule  sTiould 
have  been  established,  that  the  laches  of  a  party  prosecuting 
a  suit,  whenever  it  produces  a  chasm  in  the  proceedings,, 
should  operate  a  discontinuance.  Parties  to  pending  suits, 
in  courts  of  law,  or  of  equity,  are  bound  to  diligence  in  the 
prosecution  or  the  defense.  Without  the  concurring  ladies 
of  the  actor,  it  is  simply  impossible  that,  by  the  laches  of  a 
ministerial  officer,  a  pending  suit  should  be  dropped  from  the 
docket,  and  an  omission  to  enter  proper  orders,  keeping  it 
alive  from  term  to  term.  We  must  adhere  to  the  rule,  as  it 
has  been  settled  by  a  chain  of  decisions,  running  through  a 
period  of  forty  years.  In  this  case,  it  is  apparent  the  delay 
in  the  execution  of  the  interlocutory  decree  was  at  the  in- 
stance, and  for  the  benefit  of  the  parties  complaining  of  it, 
affording,  and  intended  to  afford  them,  the  opportunity  of 
paying  the  mortgage  debt  without  a  sale  under  the  decree. 
Their  complaint  of  the  delay  has  not  a  very  gracious  aspect,. 
and  the  rule  operates  beneficially,  not  harshly,  in  the  present 
case,  so  far  as  it  is  now  disclosed. 

3.  There  was  no  change  of  right,  or  interest,  which  ren- 
dered it  necessary  to  the  execution  of  the  decree,  that  other 
parties  should  be  brought  before  the  court.  The  assignment 
by  the  complainant  of  the  decree,  or  of  the  mortgage  debt, 
which  was  merged  in  the  decree,  did  not  render  it  indispensa- 
ble that  the  assignees  should  be  made  parties,  or  file  a  hill  of 
revivor  or  supplement,  as  it  is  urged  they  should  have  done, 
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presenting  their  rights  for  the  consideration  of  the  court. 
The  assignment  operated  a  license  to  continue  the  suit  to  a 
final  termination,  in  the  name  of  the  assignor.  Or,  if  deemed 
necessary  for  the  protection  of  the  assignees,  they  could,  by 
appropriate  pleading,  introduce  the  assignment,  avoiding  the 
necessity  of  proving  notice  of  it,  and  preventing  subsequent 
transactions  with  the  assignor,  which  might  affect  their  rights. 
Either  course  was  open  to  them  ;  and  electing  to  continue  the 
proceedings  in  the  name  of  the  assignor,  is  not  the  cause  of 
just  complaint  by  the  defendant,  for  the  assignee,  as  well  as 
the  assignor,  will  be  bound  and  concluded  by  all  that  has 
been,  or  may  be  done  in  the  progress  of  the  cause. — Ex  parte 
Railroad  Co.,  95  U.  S.  221;  1  Dan.  Ch.  Pr.  220-21  ;  2  Brick. 
Dig.  153,  §  312. 

4.  Nor  did  the  conveyance,  'pendente  lite,  by  the  mortgagor, 
of  a  part  of  the  mortgaged  premises,  to  Marriott  and  wife, 
render  it  necessary  that  they  should  be  introduced  as  parties. 
An  intermeddler  with  property,  the  subject  of  pending  litiga- 
tion, can  not  claim  that  the  proceedings  shall  be  suspended 
or  delayed,  until  he  is  made  a  party.  It  is  at  his  own  peril 
that  he  purchases,  and  he  is  as  conclusively  bound  and 
affected,  as  if  he  had  been  made  a  party.  Otherwise,  by  suc- 
cessive alienations,  litigation  could  be  protracted,  and  the  ad- 
ministration of  justice  delayed  indefinitely. — C/iaudron  v. 
Magee,  8  Ala.  570 ;   TiUon  v.  Cqfield,  93  U.  S.  163. 

5.  If  there  had  been  payments  made  on  the  mortgage  debt, 
subsequent  to  the  rendition  of  the  decree  of  sale,  which  the 
assignees  refused  on  request  to  recognize  and  allow,  and  they 
were  requiring  a  sale  for  the  entire  debt,  or  for  more  than  was 
justly  due,  it  would  have  been  competent  for  the  chancellor, 
on  a  petition  properly  verified  by  the  mortgagor,  or  by  his 
assignee,  in  vacation,  to  have  suspended  the  execution  of  the 
decree  until  the  amount  of  such  payments  was  ascertained, 
and  the  balance  of  the  mortgage  debt,  or  of  the  decree,  was 
declared.  Such  a  suspension  should  not  be  granted,  upon  a 
petition  merely  averring,  in  general  terms,  the  fact  that  pay- 
ments had  been  made ;  not  stating  them  with  any  certainty 
as  to  time  or  amount.  Nor  should  such  suspension,  in  any 
case,  be  allowed,  upon  a  petition,  to  which  the  parties  having 
interests  in  the  execution  of  the  decree  are  not  made  parties  ; 
nor  unless  it  is  distinctly  averred  that  they  have  been  re- 
quested and  have  refused  to  allow  the  payments,  or  some  of 
them,  or  some  just  excuse  for  the  omission  to  make  the  re- 
quest is  shown.  Parties  are  not  to  be  compelled  into  the 
vexation  and  expense  of  litigation  they  do  not  provoke,  either 
by  negligence,  or  by  some  positive  action.  And  when  the 
order  of  suspension  is  made  upon  the   ex-parte  application  of 

Vol.  lorr. 
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a  party  bound  by  the  decree,  and  under  the  duty  of  payment, 
he  should  be  required  to  give  adequate  security  to  the  parties 
who  are  delayed,  to  protect  and  indemnify-  them,  if  the  com- 
plaint is  ascertained  to  be  wrongful — if  it  is  not  prosecuted 
to  effect.  This  is  the  rule  prevailing  at  law,  wlien  the  execu- 
tion of  a  judgment  is  superseded,  because  of  matters  alleged 
to  have  occurred  subsequent  to  its  rendition ;  and  the  same 
rule  should  be  observed  in  chancery. 

7.  If,  as  is  averred  in  the  petition  of  Marriott,  the  assignees 
of  the  decree  had  released  the  lands  conveyed  to  him,  this 
would  have  been  suflScient  ground  for  suspending  the  execu- 
tion of  the  decree  as  to  the  sale  of  these  lands,  until  the  fact 
of  release  could  be  ascertained  and  declared.  Such  suspen- 
sion could  properly  be  obtained  on  petition.  But  to  such  pe- 
tition the  assignees  are  indispensable  parties  ;  and  the  sus- 
pension should  be  confined  to  the  lands  claimed  to  have  been 
released,  leaving  the  decree  of  full  force,  and  the  sale  of  the 
other  lands  to  be  made,  if  the  complainant  so  elects.  Nor 
should  the  suspension  be  granted,  without  requiring  adequate 
security  to  protect  and  indemnify  the  parties  delayed.  Stat- 
utory authority  is  not  necessary  to  enable  a  court  of  equity 
to  require  from  parties  who  seek  to  delay  the  execution  of 
its  orders  and  decrees  security  against  a  wrongful  interference 
with  the  rights  of  parties  which  have  been  judicially  ascer- 
tained and  declared. — High  on  Inj.  §  3947  ;  Hamner  v.  Cobb, 
2  St.  &  Por.  S8d;  Dudley  v.  Witter,  46  Ala.  664;  S.  C,  51  Ala. 
456. 

The  inception  of  the  errors  in  this  cause  proceeded  from 
entertaining  the  original  petition  of  Marriott,  and  the  order 
made  thereon,  temporarily  suspending  the  execution  of  the 
decree  of  sale.  There  was  no  party  defendant  to  that  peti- 
tion, but  the  register  of  the  court  of  chancery;  and  there  was 
manifest  impropriety  in  introducing  him  as  a  party.  He  was 
simply  obeying  the  decrees  of  the  court,  in  proceeding  to  a 
sale,  and  had  no  right  or  interest  involved.  Neither  the  com- 
plainant in  the  decree,  nor  the  assignees  of  the  decree,  though 
the  assignment  is  averred,  were  made  parties;  and  no  security 
was  required,  as  a  condition  precedent  to  the  order  of  sus- 
pension. The  petition  is  yague  and  indefinite  as  to  the  fact 
of  payments  made  on  the  decree,  and  is  without  averment 
that  the  assignees  had  been  requested  and  were  unwilling  to 
allow  all  payments  claimed.  Decrees  of  sale  would  be  of  lit- 
tle value,  if  they  were  subject  to  suspension  in  this  mode.  The 
order  of  suspension  was  directed,  not  only  against  the  sale  of 
the  lands  conveyed  to  Marriott,  and  claimed  to  have  been  re- 
leased by  the  assignees,  but  the  other  lands  not  conveyed, 
and  in  which  he  had  not,  and  did  not  claim  an  interest.     The 
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order  should  have  been  discharged,  and  the  petition  dis- 
missed. 

The  error  pervading  the  entire  proceedings  of  the  chancel- 
lor has  its  foundation  in  the  hypothesis  pressed  by  the  coun- 
sel  for  the  appellees,  that  the  decree  of  sale  rendered  in  1869 
had,  by  the  lapse  of  time,  lost  its  energy  and  vitality,  and 
could  be  restored  and  revived  only  by  a  bill  of  revivor  or  sup- 
plement, or  a  bill  to  carry  it  into  execution.  That  hypothe- 
sis cannot  be  supported,  as  we  have  already  seen.  The  cause 
in  which  the  decree  was  rendered,  was  a  cause  pending  in 
court ;  no  abatement  or  discontinuance  had  occurred ;  the 
sale  ordered  was  necessary,  to  carry  into  effect  the  interlocu- 
tory decree  which  had  been  rendered.  The  assignees  had  the 
right  to  demand  its  execution,  and  prosecute  the  suit  to  a 
final  decree.  It  was  the  duty  of  the  chancellor  to  reinstate 
the  cause  on  the  docket,  and  to  leave  the  register  to  proceed 
in  the  execution  of  the  decree  of  sale,  as  he  was  instructed  by 
the  parties  in  interest— the  assignees.  If  circumstances  had 
intervened,  renderiog  its  execution  inequitable,  partially  or 
wholly,  these  could  have  been  presented  by  petition,  and  an 
order  of  suspension  obtained  on  equitable  terms,  as  we  have 
indicated,  until  due  inquiry  into  them  was  made,  and  the 
present  rights  of  the  parties  ascertained  and  declared. 

8.  The  petition  of  the  assignees,  Malone  &  Foote,  was  un- 
necessary, except  so  far  as  it  sought  an  iujunction  against 
Marriott  and  wife,  their  tenants,  lessees,  or  licensees,  to  stay 
waste  on  the  mortgaged  premises.  On  the  filing  of  the  peti- 
tion, the  chancellor  ordered  a  temporary  injunction,  which 
was  subsequently  dissolved,  and  the  petition  dismissed.  The 
petition  discloses  the  insolvency  of  Marriott,  and  of  the  mort- 
gagor; that  the  chief  value  of  the  lands  consists  in  the  pine  trees 
and  other  trees  valuable  for  lumber  growing  thereon,  which 
he  is  cutting  and  removing,  and  permitting  to  be  cut  and  re- 
moved therefrom,  and  thereby  the  value  of  the  lands  will  be. 
depreciated,  and  the  mortgage  rendered  an  insufficient  se- 
curity for  the  payment  of  the  mortgage  debt.  That  Marroitt 
stands  in  the  place  of  the  mortgagor,  affected  and  bound  by 
the  decree  rendered  against  him,  having  no  other  or  greater 
rights,  we  have  already  declared.  That,  after  a  decree  of 
foreclosure  of  a  mortgage,  the  mortgagor  remaining  in  pos- 
session, will,  on  application,  be  restrained  from  committing 
waste,  is  recognized  in  England. —  Wright  v.  Atkins,  1  Ves. 
&  Beames,  314 ;  Barlow  v.  Gains,  8  Beavan,  329 ;  Goodman 
V.  Kine,  lb.  379.  The  right  of  a  mortgagee  to  the  interference 
of  a  court  of  equity,  to  prevent  the  mortgagor  in  possession 
from  the  commission  of  waste,  rests  upon  the  broad  equitable 
consideration,  that,  during  the  life  of  the  mortgage,  the  se- 
VoL.  liXn'. 
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curity  it  affords  ought  to  be  preserved  unimpaired  ;  that  the 
mortgagor,  and  whoever  stands  in  his  shoes,  is  in  conscience 
bound  to  its  preservation.  And  when,  as  in  this  State,  the 
mortgagee  is  regarded  as  the  owner  of  the  fee,  and  the  mort- 
gagor in  possession  as  his  tenant,  there  is  additional  ground 
for  interference  to  restrain  waste. — High  on  Inj.  §§  313-14. 
There  can  be  no  substantial  reason  for  interference  before, 
and  not  after  a  decree  of  foreclosure  and  sale,  which  settles 
conclusively  the  rights  and  equities  of  the  parties.  We  think 
the  chancellor  erred  in  dissolving  the  injunction,  and  in  not 
retaining  the  petition  of  Malone  &  Foote,  as  an  application 
to  stay  the  waste  on  the  mortgaged  premises,  it  was  averred 
was  being  committed. 

The  decree  must  be  reversed,  and  a  decree  conforming  to 
this  opinion  will  be  here  rendered. 


McVey  v.  Parker. 

Bill  in  Equity  to  establish  and   enforce  Trust  in  Lands. 

1.  Tnist  in  lands ;  when  declared  on  parol  evidence. — When  a  bill  in  equity 
seeks  to  establish  and  enforce  a  trust  in  lands,  conveyed  by  deed  absolute  and 
nnconditioual  on  its  face,  the  evidence  must  full,  clear,  and  satisfactory:  if 
the  trust  was  declared  in  writing,  but  the  writing  is  not  produced,  and  no  ex- 
cuse for  its  non-production  is  given,'  the  trust  can  not  be  established  upon 
parol  evidence  which  is  vague  and  uncertain. 

Appeal  from  the  Chancery  Court  of  Clarke. 

Heard  before  the  Hon.  A.  W.  Dillard. 

The  original  bill  in  this  case  was  liled  on  the  19th  August, 
1872,  by  Scott  Parker  and  others,  children  of  Zeuo  S.  Parker 
and  Rebecca  Parker,  his  wife,  both  deceased,  agaicst  Seth  S. 
Parker,  Averett  McVey,  and  several  other  persons ;  and 
sought  to  establish  and  enforce  a  trust,  in  favor  of  the  com- 
plainants, in  certain  lands  which  were  conveyed  by  said  Zeno 
S.  Parker,  by  deed  dated  the  17th  December,  1858,  to  said 
Seth  S.  Parker,  and  of  which  said  Averett  McVey  and  others 
were  in  possession,  claiming  under  mesne  conveyances  from 
Mrs.  Rebecca  Parker,  executed  after  the  death  of  her  hus- 
band. The  deed  from  Zeno  S.  Parker  to  Seth  Parker,  in 
which  Mrs.  Rebecca  Parker  joined  with  her  husband,  recited 
the  present  payment  of  $10,675,  as  its  consideration;  con- 
veyed the  lands,  with  ten  negroes,  and  other  personal  prop- 
erty, with  warranty  of  title,  to  said  Seth  S.  Parker,  and  was 
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admitted  to  record,  on  the  25th  December,  1858,  on  the  ac- 
knowledgment of  the  grantor  and  his  wife  ;  and  a  copy  of  it 
was  made  an  exhibit  to  the  bill.  The  original  bill  alleged 
that  this  deed  was  founded  "  on  a  full  and  valuable  consider- 
ation paid  by  said  Seth  S.  Parker,  and  was  coupled  with  a 
verbal  agreement  by  him  to  sell  and  d<ed  said  land  to  said 
Mrs.  Rebecca  Parker  and  her  children,  whenever  she  paid 
him  the  amount  he  paid  for  said  lands  " ;  that  Mrs.  Parker 
paid  this  amount  in  full  before  her  death ;  that  Seth  S. 
Parker  had  nevertheless  failed  and  refused,  though  often 
requested,  to  convey  the  lands  to  her,  or  to  the  complainants 
since  her  death  ;  and  that  McVey  and  the  other  defendants 
were  in  possession,  denying  the  complainants'  rights,  and  as- 
serting title  in  themselves. 

It  appears  that  said  Zeno  S.  Parker  continued  in  the  pos- 
session of  the  land  until  his  death,  which  occurred  in  the  lat- 
ter part  of  the  year  1858 ;  and  after  his  death  Mrs.  Rebecca 
Parker,  his  widow,  continued  in  possession  until  some  time  in 
the  year  1861,  when  she  sold  and  conveyed  to  James  A. 
Boothe,  under  whom,  by  subsequent  conveyances  through 
several  other  persons,  McVey  and  the  other  defendants 
claimed,  having  been  in  possession  since  1863.  Mrs.  Rebecca 
Parker  died,  intestate,  in  1862,  and  her  estate  was  finally  set- 
tled and  distributed  before  the  bill  in  this  case  was  filed.  The 
prayer  of  the  bill  was,  that  Seth  S.  Parker  be  required  to 
convey  the  legal  title  to  the  lands  to  the  complainants ;  that 
the  asserted  claim  of  title  by  McVey  and  others  be  declared 
fraudulent  and  void ;  that  an  account  be  taken  of  the  rents 
and  profits  of  the  land,  and  for  general  relief. 

An  answer  was  filed  by  Seth  S.  Parker,  admitting  the  exe- 
cution of  the  deed  to  him  by  Zeno  S.  Parker,  but  denying 
that  he  ever  accepted  it,  or  ever  had  possession  of  the  land, 
or  ever  claimed  any  interest  under  the  deed  ;  denying,  also, 
that  he  ever  paid  any  money,  as  recited  in  the  deed,  or  that 
Mrs.  Rebecca  Parker  ever  paid  him  any  money,  as  alleged  in 
the  bill,  or  that  any  secret  trust  was  coupled  with  the  deed, 
as  alleged  ;  and  alleging  that  the  deed  was  executed  by  the 
grantor,  for  the  purpose  ot  delaying  and  defrauding  his  cred- 
itors. An  answer  was  also  filed  by  Averett  McVey,  claiming 
to  be  a  bona  fide  purchaser  for  valuable  consideration  without 
notice  ;  and  the  other  defendants  claimed  under  him.  In 
passing  on  a  demurrer  to  the  bill,  the  chancellor  held  that 
the  complainants  could  not  have  any  relief,  as  against  McVey 
and  the  other  purchasers,  without  an  allegation  that  they 
bought  with  notice  of  the  asserted  trust ;  and  the  bill  was 
accordingly  amended,  by  adding  an  averment  to  that  efi'ect. 
Another  amendment  was  afterwards  added,  to  meet  the  facts 
Vol.  lxiv. 
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stated  in  the  answer  of  Seth  Parker,  by  striking  out  the  aver- 
ments as  to  the  consideration  of  the  deed,  and  alleging  that 
"said  deed  was  without  any  consideration  whatever,  and 
without  any  actual  grantee."  Seth  Parker  died  pending  the 
suit,  after  having  tiled  his  answer  and  disclaimer;  and  the 
cause  was  not  revived  against  his  legal  representatives. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  deed  from  Zeno  Parker,  never  having  been  ac- 
cepted by  Seth  Parker,  the  grantee,  was  null  and  void,  but, 
not  being  void  on  its  face,  was  a  cloud  on  the  title  of  the  com- 
plainants as  heirs  at  law  of  said  Zeno  Parker  ;  and  that  their 
title  as  heirs  at  law  was  superior  to  that  of  the  defendants, 
claiming  as  purchasers  from  Mrs.  Parker,  who  had  no  title. 
He  therefore  rendered  a  decree,  declaring  null  and  void  the 
deed  from  Zeno  Parker,  and  annulling  it ;  also  declaring  void 
and  annulling  the  deed  from  Mrs.  Parker  to  Boothe,  except 
so  far  as  it  conveyed  her  dower  interest  in  the  land  ;  and  fur- 
ther, that  the  complainants  were  entitled  to  recover  the  pos- 
session of  the  land,  and  to  an  account  of  the  rents  and  profits 
after  the  filing  of  the  bill.  From  this  decree  McVey  and  the 
other  defendants  appeal,  and  here  assign  it  as  error. 

Thos.  H.  Peice,  for  the  appellants. 

Watts  &  Sons,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J. — There  are  numerous  errors  in  the 
course  of  the  proceedings  in  the  court  below,  which  would 
compel  a  reversal  of  the  decree  of  the  chancellor,  that  we 
pass  without  special  notice,  confining  our  attention  to  such 
as  are  decisive  of  the  merits  of  the  controversy.  The  original 
bill  rests  the  right  of  the  complainants  (the  appellees)  to  relief 
on  the  ground,  that  the  conveyance  executed  by  their  father, 
Zeno  Parker,  to  Seth  S.  Parker,  was  attended  with  a  trust 
for  their  benefit.  Such  trust,  changing  the  character  of  the 
conveyance,  which,  in  terms,  is  absolute  and  unconditional, 
must  be  proved  fully,  clearly,  and  satisfactorily,  or  it  cannot 
be  enforced,  if  in  all  respects  valid  and  operative.  The  great 
weight  of  the  evidence  is,  that  the  trust  was  declared  in 
writing.  The  writing  is  not  produced,  nor  is  there  any  ex- 
planation of  the  cause  of  its  non-production.  If  produced, 
all  doubt  and  uncertainty  as  to  the  nature,  terms,  and  exist- 
ence of  the  trust,  would  be  removed.  In  its  absence,  and 
without  accounting  for  the  absence,  there  can  be  no  enforce- 
ment of  the  trust,  upon  parol  evidence  whicli  is  vague  and 
uncertain. 

The  chancellor  seems  to  rest  his  decree  upon  the  ground. 
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that  there  was  no  delivery  of  the  conveyance,  and  that  it  was 
without  consideration.  If  such  were  the  facts,  wiiat  relief  the 
appellees  could  obtain,  we  need  not  discuss.  There  is  no 
evidence  to  support  it,  except  the  answer  of  the  grantee, 
which,  on  the  fact  of  delivery,  is  in  conflict  with  the  positive 
evidence  of  several  witnesses,  who  were  present  when  the 
conveyance  was  executed.  The  answer  was  not,  however, 
evidence  against  the  other  defendants. 

The  decree  must  be  reversed,  and  a  decree  here  rendered, 
dismissing  the  bill  at  the  costs  of  the  appellees,  in  this  court, 
and  in  the  court  below. 


Stabler,  adni'r  &c.  v,  Spencer. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land. 

I.  Vendor's  lien  on  lands  sold  under  pi'ohate  decree ;  transfer  and  renewal  of 
note. — When  lands  are  sold  for  division  among  the  heirs,  under  a  decree  of  the 
Probate  Court,  a  vendor's  lien  is  reserved  by  force  of  the  statute  (Code, 
§  2468).  until  the  purchase-money  is  paid  in  full;  and  if  the  administrator 
makes  final  settlement  before  the  entire  purchase-money  is  paid,  and,  being 
himself  one  of  the  heirs,  accepts  the  purchaser's  unpaid  note  as  a  part  of  his 
distributive  share,  the  hen  passes  to  him  as  an  incident  of  the  debt;  and 
though  he  then  reports  the  purchase-money  as  paid,  and  executes  a  convey- 
ance to  the  purchaser  under  the  order  of  the  court,  the  lien  is  not  thereby  lost 
or  destroyed;  nor  is  it  waived  or  lost  by  the  subsequent  renewal  of  the  note. 

Appeal  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  tiled  on  the  15th  September,  1876, 
by  Benjamin  D.  Portis,  as  administrator  of  the  estate  of  Sol- 
omon W.  Portis,  deceased,  and  seems  to  have  been  revived 
and  prosecuted  in  the  name  of  M.  L.  Stabler,  as  administra- 
tor de  bonis  nan,  though  the  record  does  not  show  how  or 
when  the  change  was  made.  Calvin  C.  Spencer  was  the  only 
defendant  to  the  bill,  the  object  of  which  was  to  enforce  a 
vendor's  lien  on  a  tract  of  land,  for  an  alleged  unpaid  balance 
of  the  purchase-money.  The  lands  had  belonged  to  the 
estate  of  Jordan  Tucker,  deceased,  and  were  sold  by  his  ad- 
ministrators, under  an  order  of  the  Probate  Court,  on  the  1st 
February,  1858,  for  equitable  division  among  the  heirs.  Spen- 
cer became  the  purchaser  at  that  sale,  and  executed  his 
notes,  with  sureties,  for  the  purchase-money,  according  to  the 
terms  of  the  decree.  The  sale  was  reported  to  the  court, 
and-  was  confirmed  by  it ;  and  on  a  final  settlement  afterwards 

Vol.  lxiv. 
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made  by  the  administrators,  Mrs.  Tucker,  the  widow,  who 
was  one  of  the  administrators,  accepted  one  of  Spencer's 
notes  in  part  payment  of  her  distributive  share  of  the  money. 
The  administrators  then  reported  that  the  purchase-money 
had  been  paid,  and  executed  a  conveyance  to  the  purchaser 
under  the  order  of  the  court.  The  note  sought  to  be  enforced 
as  a  charge  on  the  land  was  afterwards  given  to  Mrs.  Tucker, 
in  renewal  of  the  original  note,  which  was  partly  paid.  Mrs. 
Tucker,  afterwards  Mrs.  Davis,  transferred  the  note,  as  collat- 
eral security,  to  Solomon  W.  Portis  ;  and  by  an  amendment 
of  the  bill,  she  was  introduced  as  a  co-complainant  with  the 
administrator  of  said  Portis,  and  it  was  alleged  that  the  suit 
was  prosecuted  for  their  joint  benefit.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  dismissed  the  bill,  and 
his  decree  is  now  assigned  as  error. 

S.  J.  Gumming,  for  appellant. 

STONE,  J. — The  question,  when  and  in  what  conditions  a 
lien  may  be  asserted  against  lands  sold,  for  unpaid  purchase- 
money,  has  been  many  times  before  this  court,  and  the  decis- 
ions have  not  been  in  strict  harmony.  In  making  sales  of 
land,  different  methods  are  observed.  Sometimes,  the  seller 
retains  the  title,  either  by  a  failure  to  convey,  or  by  convey- 
ing the  title,  and  receiving  back  a  contemporaneous  mortgage 
of  the  premises  to  secure  the  payment  of  the  purchase-money. 
In  these  cases  (the  mortgage,  if  one  be  made,  being  properly 
recorded),  the  lands  stand  as  a  permanent  security  for  the 
debt,  no  matter  into  whose  hands  either  may  pass.  This, 
upon  the  theory,  that  the  vendor  has  retained  the  title  as  a 
security  for  the  debt.  Neither  the  vendee,  nor  any  one  claim- 
ing under  him,  can  coerce  a  title,  or  obtain  specific  perform- 
ance, without  payment  of  the  purchase-money.  He  is  with- 
out title,  and,  to  obtain  one,  must  become  actor ;  and,  to  ob- 
tain equitable  relief  coercively,  he  must  first  do  equity  by 
paying  the  purchase-price  of  the  land. 

When  the  sale  is  consummated  by  a  conveyance  of  the  title, 
and  there  is  no  mortgage  taken,  then  the  vendor's  claim  on 
the  land  for  unpaid  purchase-money  is  a  pure  equity  in  him, 
the  creature  of  a  court  of  equity;  and  it  "has  no  [material] 
existence,  until  it  is  established  by  the  decree  of  a  court  in 
the  particular  case."  It  *'is  in  the  nature  of  a  trust,  and  the 
principle  on  which  it  rests  is,  'that  a  person  who  has  gotten 
the  estate  of  another,  ought  not  in  conscience,  as  between 
them,  to  be  allowed  to  keep  it,  and  not  to  pay  the  full  consid- 
eration money,'  " — 2  Sto.  Eq.  Jur.  §  1219.  The  vendor  has  no 
equitable  estate  in  the  land,  but  the  vendee  holds  it  in  trust 
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that  he  will  pay  the  purchase-money  to  the  vendor  ;  and  a 
purchaser  from  the  vendee,  with  knowledge  of  this  lien  and 
trust,  will  acquire  no  better  title  than  the  vendee  had. 

Many  of  the  discrepancies  in  our  decisions  have  grown  out 
of  a  failure  to  observe  the  difference  in  the  two  classes  of 
sales  noted  above.  In  Bankhead  v.  Oioen,  60  Ala.  457,  our 
former  decisions  are  collated,  reviewed,  and  explained.  See, 
also,  Hightotuer  v.  Rigshy,  56  Ala.  126.  In  these  cases,  we 
held  that,  when  title  is  made  to  the  purchaser  at  the  time  of 
the  sale,  the  vendor's  lien  does  not  pass  by  a  mere  transfer  of 
the  note  which  evidences  the  consideration  money.  It  re- 
quires an  indorsement,  or  other  contract,  fixing  a  liability  on 
the  transferror  of  the  purchase-money  debt,  to  carry  with  it 
the  vendor's  equitable  lien.  Without  something  equivalent 
to  this,  the  lien  does  not  pass  with  the  mere  transfer  of 
the  note. 

The  salient  facts  of  the  present  case  are  as  follows  :  Lands 
of  the  estate  of  one  Tucker  were  sold  by  his  administrators, 
Moore  and  Mrs.  Tucker,  under  an  order  of  sale  made  for 
division.  Spencer  became  the  purchaser,  and  gave  his  notes 
for  the  unpaid  purchase-money,  due  at  one  and  two  years* 
He,  as  the  statute  required,  received  no  title,  the  purchase- 
money  not  being  paid  in  full.  He  made  partial  payments, 
but  there  remained  unpaid  several  hundred  dollars  of  the 
purchase-money.  At  this  stage  of  the  administration,  the 
administrators  came  to  a  final  settlement  of  the  estate,  the 
distributees  agreeing  to  receive  and  receiving  the  uncollected 
notes  due  the  estate  in  part  liquidation  of  their  distributive 
interests.  Mrs.  Tucker  was  entitled  to  share  in  the  distribu- 
tion, and  there  was  due  to  her  a  money  commutation  for  her 
dower  interest  in  the  lands.  She  agreed  to  receive,  and  did 
receive,  the  notes  of  Spencer,  given  for  the  lands,  in  part 
payment  of  her  said  claim  as- distributee  and  dowress,  and 
executed  her  receipt  in  full.  The  administrators,  of  whom 
she  was  one,  thereupon  reported  to  the  court  that  Spencer 
had  paid  the  purchase-money  in  full,  and  asked  for  an  order 
to  make  title,  which  was  granted.  They  subsequently  execu- 
ted a  title  to  Spencer,  leaving  several  hundred  dollars  of  the 
purchase-money  unpaid.  Mrs.  Tucker  received  and  receipted 
for  the  notes  February  14;  the  report  of  payment  of  the 
purchase-money,  and  the  order  to  make  title,  were  made  Feb- 
ruary ^3  ;  and  the  deed  to  Spencer  was  made  March  5.  At 
some  time  after  Mrs.  Tucker  acquired  the  notes — date  not 
given — Spencer  executed  a  note,  without  sureties,  to  Mrs. 
Tucker  for  the  balance  he  owed  her  on  the  land  notes.  This 
note  was  renewed  once  afterwards,  and  the  present  suit  is 
brought  to  subject  the  lands  so  purchased  by  Spencer  to  the 
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payment  of  this  last  note.     The  question  this  record  raises 
isj  vendor's  lien  vel  non. 

On-  sales  of  lands  made  under  an  order  of  the  Probate 
Court,  such  as  this  was,  the  statute  fastens  a  lien  for  the  pur- 
chase-money, until  payment  in  full  is' made. — Code  of  1876, 
§  2468.  Till  then,  there  should  be  no  title  made  to  the  pur- 
chaser. But  there  can  be  no  question  that  a  lien  was  re- 
served on  this  laud  for  the  purchase-money,  until  the  title 
was  made,  and  that  that  lien  vested  in  Mrs.  Tucker  when  she, 
before  the  title  was  executed,  became  the  owner  of  the  pur- 
chase-money notes.  The  question,  then,  is  narrowed  to  the 
inquiry,  did  the  giving  of  the  renewed  note  by  Spencer,  and 
the  execution  of  the  title  by  the  administrators,  destroy  the 
lien  ?  The  case  of  Woodward  v.  Echols,  58  Ala.  665,  answers 
this  question  in  the  negative.  In  that  case,  a  transfer  of  the 
note  had  been  made  before  the  title  was  executed,  and  the 
note  was  afterwards  renewed.  We  then  said :  "The  legal 
title  remaining  in  the  vendor,  as  a  security  for  the  purchase- 
money,  th«  relation  of  the  parties  was,  in  legal  effect,  that  of 
mortgagor  and  mortgagee.  The  transfer  of  the  note  for  the 
purchase-money,  whatever  may  have  been  its  form,  whether 
by  delivery,  or  in  writing  freeing  the  vendor  from  responsi- 
bility for  its  ultimate  payment,  was  a  transfer  of  the  security 
for  its  payment ;  or,  rather,  the  security  which  was  incident 
to  the  debt,  passed  by  a  transfer  of  the  debt,  the  'contrary  not 
being  stipulated.  *  *  *  The  conveyance  subsequently 
made  is  subordinate  to  it,  and  offers  no  obstacle  to  its  en- 
forcement. The  taking  a  new  note  from  the  appellee,  extend- 
ing the  day  of  payment,  did  not  impair  the  security." 

The  decree  of  the  chancellor  is  reversed,  and  a  decree  here 
rendered,  granting  complainants  relief.  It  is  referred  to  the 
register  to  take  and  report  an  account,  ascertaining  the 
proper  amount  of  purchase-money  due  and  unpaid,  with  the 
proper  interest  thereon;  and  either  party  may  re-examine 
witnesses  heretofore  examined,  on  the  question  of  the  amount 
of  unpaid  indebtedness,  including  all  payments  made.  All 
others  questions  are  reserved  for  decision  by  the  chancellor. 

Reversed  and  rendered. 


600  SUPREME  COURT  [I>ec.  Term, 

[Bnssell  t.  Bossell.  ] 


Russell  V,  Russell. 

Bin  in  Equity  by  Claimant  of  Insurance  Fund. 

1.  Children;  meardng  of  word. — The  word  children,  in  its  ordinarj'  and  legal 
signification,  does  not  include  grand-children,  nnless  a  clear  intention  to  in* 
elude  them  can  be  fairly  collected  from  the  terms  of  the  instrameot  in  which 
the  word  is  used. 

2.  Policy  of  life-insurance;  parol  evidence  explaining  word  'children,'  as  ben-' 
^claries. — A.  policy  of  life-insurance  is  not  more  open  to  variation  by  parol 
evidence,  than  any  other  written  instrument;  and  where  the  beneficiaries  are 
therein  described  as  the  children  of  the  assured,  parol  evidence  can  not  be  re- 
ceived to  show  that  a  grand-child  was  intended  to  be  included. 

AppeaI/  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  Austill. 

The  bill  in  this  case  was  filed  on  the  2d  January,  1878,  by 
George  A.  Russell,  a  minor,  who  sued  by  his  next  friend,  and 
who  was  a  grandson  of  George  W.  Russell,  deceased,  against 
the  widow  and  children  of  said  decedent,  and  also  against  the 
Mobile  Life  Insurance  Company;  and  sought  a  decree  de- 
claring the  cRmplainant  was  entitled  to  share  in  the  benefits 
of  a  policy  which  the  decedent  had  effected  on  his  own  life, 
in  favor  of  his  wife,  "Mrs.  Margaret  Russell,  and  children." 
The  chancellor  sustained  a  demurrer  to  the  bill,  at  the  in- 
stance of  the  widow  and  children,  and  dismissed  it ;  and  his- 
decree  is  now  assigned  as  error. 

Herndon  &  Smith,  for  appellant. 

Jno.  T.  Taylor,  contra.     (No  briefs  oh  file.) 

BRICKELL,  C.  J.— The  word  children,  in  its  ordinary  and 
legal  signification,  comprehends  only  immediate  offsprings 
unless  a  clear  intention  to  use  it  in  a  larger  sense  can  be 
fairly  collected  from  the  instrument  in  which  it  is  employed. 
In  Continental  Life  Insurance  Company  v.  Webb,  54  Ala.  688,. 
we  held,  that  when  employed  in  a  policy  of  life-insurance, 
taken  by  a  parent  on  his  own  life,  to  designate  the  beneficia- 
ries to  whom  the  insurance  money  was  payable,  it  embraced 
only  immediate  offspring,  and  not  grand-children,  or  lineal 
descendants  remoter  in  degree,  there  being  no  words  in  the 
policy  which  ought  to  deflect  it  from  its  ordinary  significa- 
tion. A  policy  of  life-insurance  is  not  more  open  to  variation 
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by  parol  evidence,  than  other  written  instruments.  The  in- 
tention of  the  parties  must  be  collected  from  the  writings  to 
which  their  stipulations  and  agreements  may  be  reduced.  It 
was  not  permissible  by  parol  evidence  to  show  that  the  in- 
sured intended  that  the  appellant,  a  grand-child,  should  share 
with  the  children  in  the  insurance  money.  The  policy  could 
not  be  thus  varied  from  its  legal  meaning  and  operation. 
The  decree  is  affirmed. 


Kelly  V,  Mobile  Building-  and  Loan 
Association. 

Ejectment  by  Mortgagee. 

1.  Loan  of  money  by  private  corporation,  on  mortgage. — Bnilding  and  loan 
associations  being  authorized  by  statute  to  lend  money  to  their  shareholders, 
secured  by  mortgage  on  real  estate,  on  such  terms  and  conditions  as  may  be 
prescribed  by  their  by-laws  (Code,  §  1943,  subd.  5),  such  a  loan  is  not  ultra 
vires,  although  it  may  be  in  contravention  of  the  by-laws. 

2;  Usury  in  mortgnge  debt;  how  available  as  defense. — Usury  in  a  debt, 
secured  by  mortgage,  does  not  affect  the  validity  of  the  mortgage,  and  is  not 
available,  at  law,  in  defense  of  an  action  founded  on  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  Haery  T.  Toulmin. 

This  action  was  brought  by  the  appellee,  a  private  corpora- 
tion, chartered  under  the  laws  of  Alabama,  against  Jerry 
Kelly,  to  recover  the  possession  of  a  city  lot  in  Mobile,  which 
the  plaintiff  claimed  under  a  mortgage  executed  to  it  by  said 
defendant.  The  cause  was  tried  on  issue  joined  on  the  plea 
of  not  guilty.  The  plaintiff's  mortgage  was  dated  the '28th 
June,  1872 ;  recited  an  indebtedness  of  $2,000,  for  which  the 
defendant  had  executed  his  promissory  note  ;  and  was  con- 
ditioned as  follows  :  "Upon  these  express  conditions,  that  if 
the  said  Kelly  shall  well  and  truly  pay  to  the  said  Mobile 
Building  and  Loan  Association,  monthly,  the  sum  of  twenty- 
five  dollars,  as  rent  for  said  property,  and  shall  keep  the  same 
in  good  repair,  and  shall  promptly  pay  all  taxes  lawfully 
assessed  thereon,  and  shall  pay  to  said  association  the  sum 
of  $2,000,  according  to  the  tenor  and  effect  of  his  certain 
promissory  note,  of  even  date  herewith,  payable  one  year 
after  date,  then  these  presents  shall  be  null  and  void,"  &g. 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
"offered  evidence  to  prove  that  said  asso'ciation  was  a  body 
corporate,  duly  incorporated  under  the  laws  of  Alabama,"  and 
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then  introduced  the  mortgage  under  which  he  claimed  title. 
The  defendant  objected  to  the  admission  of  the  mortgage,  on 
the  ground  that  it  showed  on  its  face  that  the  transaction  was 
usurious.  The  court  overruled  the  objection,  and  admitted 
the  mortgage ;  to  which  rulings  the  defendant  excepted.  The 
plaintiff  here  closed  ;  and  the  defendant  then  offered  in  evi- 
dence the  charter  of  said  association,  or  declaration  of  the 
purposes  and  objects  of  the  corporation,  as  filed  in  the  office 
of  the  probate  judge,  in  1869,  under  the  general  statute 
relating  to  the  organization  of  private  corporations.  These 
articles    contained    the    following   (with  other)   provisions : 

2.  "The  purposes  and  objects  of  the  association  are  hereby 
declared  to  be,  to  purchase,  hold,  and  convey  real  estate ;  to 
loan  money  thereon  to  members  of  the  association,  for  build- 
ing purposes,  to  be  secured  by  lien  on  the  land  and  build- 
ings; to  rent  and  dispose  of  such  property,  when  acquired,  in 
such  form  and  manner  as  by  the  by-laws  may  be  provided." 

3.  "The  capital  stock  shall  be  $200,000,  and  shall  be  divided 
into  five  hundred  shares,  of  Jive  hundred  dollars  each.  Upon 
every  share  of  stock  subscribed,  there  shall  be  paid  five  dol- 
lars on  the  first  Monday  of  every  month  thereafter,  until  the 
dissolution  of  the  association  ;  and  every  member  shall  be 
liable,  on  the  books  of  the  association,  for  the  value  of  his 
share  or  shares  subscribed."  4.  "The  fund  thus  created,  and 
all  accumulations  arising  from  the  conduct  of  the  business  of 
the  association,  shall  be  applied  as  provided  in  the  second 
section  hereof;  and  the  association  shall  proceed  to  active 
operations,  when  one  hundred  shares  of  the  capital  stock  of 
the  association  are  subscribed,  and  the  first  assessment  paid 
in."  The  defendant  offered  in  evidence,  also,  the  by-laws  of 
the  association,  regulating  the  loan  of  its  funds ;  and  they 
were  admitted  as  evidence,  without  objection.  The  defend- 
ant then  testified,  in  his  own  behalf,  "that  he  was  a  member 
of  the  said  association,  and  borrowed  $2,000  from  it,  for  which 
he  gave  his  note,  and  executed  the  said  mortgage  ;  and  that 
the  transaction  was  a  common  loan  to  him,  on  his  note  and 
mortgage,  at  the  office  of  the  association."  The  defendant's 
counsel  then  proposed  to  ask  him  these  questions  :  "For  what 
purpose  did  you  borrow  the  money?"  "Was  the  money 
loaned  to  you  by  the  company  for  building  purposes?"  "Did 
the  company  lend  you  the  money  to  erect  buildings  on  the 
land  ?"  The  plaintiff  objected  to  each  of  these  questions,  and 
the  court  sustained  the  objections  ;  to  which  rulings  the  de- 
fendant excepted.  The  defendant  then  "proposed  to  prove, 
by  his  own  testimony,  all  the  facts  under  which  said  money 
was  borrowed  from  said  association,  and  said  mortgage  exe- 
cuted by  him  to  said  association,  in  order  that  it  might  ap- 
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pear  whether  said  transaction  was  valid  under  the  charter 
and  by-laws  of  said  corporation  and  the  laws  of  Alabama ;" 
but  the  court  would  not  allow  the  testimony  to  be  given, 
"holding  that  the  evidence,  if  introduced,  would  be  irrelevant 
and  immaterial ;"  to  which  ruling  the  defendant  excepted. 
The  rulings  of  the  court  on  the  evidence  to  which  exceptions 
were  reserved,  as  above  stated,  are  now  assigned  as  error. 

Stewart  &  Pillans,  for  appellant. 

S.  Croom,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J. — The  lending  of  money  to  sharehold- 
ers, on  mortgages  of  real  estate,  on  such  terms  and  condi- 
tions as  may  be  prescribed  by  the  by-laws,  is  one  of  the  ex- 
press powers  conferred  on  building  and  loan  associations. 
Code  of  1876,  §  1943,  subdivision  5.  T'ae  loan  to  the  appel- 
lant may  not  have  been  in  conformity  to,  or  may  have  been 
in  contravention  of,  the  by-laws  of  the  association ;  but  it 
was  not  tiUra  vires.  By-laws  of  a  corporation  are  not  enforced 
by  avoiding  contracts  made  in  violation  of  them. — Ang.  & 
Ames  on  Corporations,  §  362. 

The  mortgage  debt  ma}^  be  tainted  with  usury.  But  usury 
does  not  render  the  debt  or  mortgage  void.  The  principal 
sum  loaned  remains  a  debt,  for  which  the  mortgage  is  a  valid 
security,  A  court  of  equity,  on  a  bill  to  redeem,  will  relieve 
the  mortgagor  from  the  payment  of  usurious  interest.  In  a 
court  of  law,  the  mortgage  is  more  than  a  security  for  a  debt : 
it  creates  a  direct,  immediate  estate  in  lands, — a  fee  simple, 
unless  otherwise  limited. —  Jfelsh  v.  Phillips,  54  Ala.  309.  An 
action  of  ejectment  is  a  legal  remedy  the  mortgagee  may  pur- 
sue for  the  recovery  of  the  premises.  In  that  action,  there 
can  be  no  defense  made,  which  could  not  be  made  if  the  con- 
veyance was  absolute ;  no  inquiry  into  the  consideration  of 
the  debt,  or  of  its  validity. — Doe  v.  Roll,  7  Ham.  Ohio,  401. 
A  court  of  equity,  in  which  each  party  can  be  compelled  to 
do  equity,  is  the  appropriate  forum  for  the  consideration  of  all 
other  questions,  than  fraud  in  the  execution  of  the  convey- 
ance.— Morris  v.  Harvey,  4  Ala.  300. 

There  is  no  error  in  the  rulings  of  the  Circuit  Court,  and 
the  judgment  must  be  affirmed. 
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Shields  v.  Kimbrough  &  Puruell, 

Bill  in  Equity  between  Mortgagees,  for  Account,  etc. 

1.  Contract  for  cultivation  of  cropg  on  shares. — A  contract  between  the  leHsee 
of  lands  and  his  laborers,  for  the  enJtivation  of  the  land  on  shares,  did  not, 
prior  to  the  passage  of  the  act  approved  February  9th,  1877  (Code,  §$  3474-78), 
create  the  relation  of  landlord  and  tenant  between  them,  nor  give  the  lessee 
any  lien  on  the  crops  for  advances  made  by  him  to  the  laborers  during 
the  year. 

2.  Liability  of  first  mortgagee  to  second,  on  account. — As  between  the  first 
mortgagee  and  a  second  mortgagee  of  a  part  of  the  same  property,  the  former 
is  required  to  exercise  good  faith  and  reasonable  diligence  in  the  assertion  and 
enforcement  of  his  rights;  but  he  will  not  be  charged  in  equity,  at  the  suit  of 
the  latter,  with  the  value  of  property  covered  by  his  mortgage,  which  was  lost, 
destroyed,  or  removed  beyond  his  reach,  by  the  act  of  the  mortgagor,  without 
fraud  or  gross  negligence  on  his  part. 

Appeal  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  28th  January,  1871, 
by  Kimbrough  &  Purnell  as  partners,  and  assignees  and  own- 
ers of  a  mortgage  executed  by  J.  T.  Thigpen  to  John  J.  For- 
niss,  against  the  said  Thigpen,  W.  B.  Shields,  and  Milhous  & 
Shields  ;  and  prayed  a  foreclosure  of  said  mortgage,  an  ac- 
counting with  said  Milhous  &  Shields,  who  had  possession  of 
the  mortgaged  property,  claiming  a  prior  mortgage  on  it ;  and 
for  general  relief.  The  material  facts  of  the  case  are  stated 
in  the  opinion  of  the  court.  The  appeal  is  sued  out  by  W. 
B.  Shields,  as  surviving  partner  of  the  firm  of  Milhous  & 
Shields,  and  the  final  decree  of  the  chancellor  is  assigned  as 
error,  with  his  specific  instructions  to  the  register  as  to  the 
statement  of  the  account. 

John  Y.  E^lpatrick,  and  Cochran  &  Dawson,  for  appellant. 

S.  J.  CuMMiNG,  contra.    (No  briefs  on  file.) 

STONE,  J. — Forniss  was  planting,  and  preparing  to  plant 
a  crop  on  two  adjoining  plantations,  known  as  the  "Tom 
Beck  plantations."  For  rent  of  part  of  the  land,  he  had  promr 
ised  to  pay  four  bales  of  cotton  to  Mrs.  Forniss  and  an  hun- 
dred and  sixty  dollars  to  Marshall  &  Conley.  He  had  also 
purchased  twelve  mules  of  Shields,  and  had  agreed  to  pay 
him  for  them  twenty-five  bales  of  the  cotton  to  be  grown  on 
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the  places  that  year,  to  be  secured  by  a  mortgage  on  the 
mules  and  on  the  crop.  He  had  also  made  arrangements 
with  Milhous  <fe  Shields,  who  were  commission-merchants,  to 
advance  him  two  thousand  dollars  in  provisions  and  supplies, 
to  enable  him  to  make  the  crop,  to  be  secured  by  crop-lien 
under  the  statute,  and  a  mortgage  on  the  crop  to  be  grown, 
mules,  &c.  More  than  half  this  sum  had  been  advanced  by 
Milhous  &  Shields  to  Forniss.  Forniss  was  planting  on  the 
share,  or  "squad  system" — he  to  furnish  the  land  and  the 
mules,  while  the  freedmen  were  to  furnish  the  labor,  and  he 
and  they  were  to  divide  the  crops  produced  between  them. 
He,  Forniss,  was  to  advance  provisions  to  the  freedmen,  to 
be  repaid ;  the  terms  of  this  contract  to  be  commented  on 
further  on.  Under  this  contract,  he  had  advanced  to  the 
freedmen,  in  value,  eight  hundred  or  a  thousand  dollars.  At 
this  stage  of  the  adventure,  Forniss,  on  the  17th  March,  sold 
out  his  lease  and  the  personal  property  to  Thigpen,  who,  to 
adopt  the  expression  of  the  witnesses,  was  to  "step  into  the 
shoes  of  Forniss";  to  assume  all  the  liabilities  enumerated 
above,  and  to  succeed  to  all  the  property  rights  of  Forniss. 
He,  Thigpen,  was  to  assume  the  liabilities  for  rent  to  Mrs. 
Forniss  and  to  Marshall  &  Conley,  the  obligation  to  pay  the 
twenty-five  bales  of  cotton  to  Shields,  and  the  two  thousand 
dollars  to  Milhous  &  Shields  for  advances ;  and  was  to  pro- 
cure the  release  of  Forniss  'from  his  liability  therefor  to 
Shields,  and  to  Milhous  &  Shields.  This  understanding  was 
carried  into  effect.  Thigpen  gave  his  note  to  Shields,  for  the 
twenty-five  bales  of  cotton,  and  gave  a  mortgage  to  secure  its 
payment,  on  the  mules  and  the  crop  to  be  grown.  He  also 
assumed  the  two  thousand  dollars  for  advances,  and  executed 
to  Milhous  &  Shields  a  crop-lien  and  mortgage,  to  secure  its 
payment.  These  were  properly  recorded  April  6th.  Forniss 
delivered  up  to  Thigpen  his  leasehold  interest,  mules,  farm- 
ing implements,  &c.,  and  delivered  to  him  the  accounts  against 
the  freedmen  for  provisions  advanced  to  them  ;  and  there- 
upon Thigpen  proceeded  to  make  the  crop. 

By  the  terms  of  the  purchase,  Thigpen  was  to  pay  Forniss 
three  thousand  dollars  for  his  interest ;  five  hundred  dollars 
in  cash,  and  twenty-five  hundred  dollars  to  be  paid  first  Jan- 
uary next  afterwards.  He  paid  the  five  hundred  dollars,  and 
on  the  9th  April,  executed  a  mortgage  to  Forniss,  to  secure 
the  payment  of  the  twenty-five  hundred  dollars.  This  mort- 
gage, aud  the  contract  it  is  made  to  secure,  show  on  their 
face  that  they  are  subordinate  to  all  the  liabilities  stated 
above.  The  terms  of  this  mortgage  will  be  explained  here- 
after.    This  mortgage  was  duly  recorded  in  the  proper  office. 

In  the  process  of  making  the  crop,  Thigpen  obtained  ad- 
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vances  from  Milhous  &  Shields,  beyond  the  two  thousand 
dollars  secured  by  the  crop-lien  and  mortgage,  to  an  amount 
near  two  thousand  dollars.  They  had  no  mortgage  providing 
for  the  payment  of  this  excess  of  advances.  Thigpen  har- 
vested the  corn  crop,  and  divided  off  to  the  freedmen  their 
share  of  it.  In  October  he  surrendered  the  crop  in  its  then 
condition,  together  with  all  the  personal  property  covered  by 
the  mortgages,  except  one  mare,  to  Milhous  &  Shields,  who, 
through  an  agent,  gathered  the  cotton  crop,  and  prepared  it 
for  market.  Among  the  effects  thus  turned  over  to  Milhous 
k  Shields,  were  the  accounts  against  the  freedmen  for  ad- 
vances made  by  Forniss,  and  by  Thigpen  after  his  purchase. 
These,  in  the  aggregate,  amounted  to  some  two  thousand  dol- 
lars, only  a  part  of  which  was  realized  by  Milhous  &  Shields. 
The  sum  realized  from  the  sale  of  the  mortgaged  property 
turned  over,  including  Thigpen's  one  half  of  the  crop  in  the 
division  with  the  freedmen,  fell  short  of  the  amount  necessary 
to  pay  the  rent  liabilities  mentioned  above,  the  debt  to  W.  B. 
Shields  for  the  mules,  and  the  two  thousand  dollars  of  advan- 
ces made  by  Milhous  &  Shields,  under  the  crop-lien  and  mort- 
gage. Supplemented  by  the  sum  collected  from  the  freed- 
men, as  after  shown,  the  sum  realized  exceeded  the  liabilities 
above,  but  was  not  enough  to  pay  them,  and  the  full  amount 
of  the  additional  advances  made  by  Milhous  &  Shields,  over 
and  above  the  two  thousand  dollars.  The  present  complain- 
ants, Kimbrough  &  Purnell,  are  assignees  and  owners  of  the 
debt  aud  mortgage  of  Thigpen,  given  to  Forniss  as  above 
shown,  and  the  question  is  presented,  does  that  mortgage 
convey  to  Forniss  the  sum  realized  from  the  freedmen's  share 
of  the  crop,  as  after  shown  ? 

There  is,  in  the  bill  aud  other  pleadings,  an  entire  absence 
of  averment  of  the  terms,  or  of  any  terms,  on  which,  first  For- 
niss, and  then  Thigpen,  agreed  to  advance,  and  did  advance, 
provisions  and  supplies  to  the  laborers,  or  how  those  ad- 
vances were  to  be  repaid.  No  reference,  in  fact,  is  made  to 
advances ;  nor  is  it  shown  in  the  bill  that  any  person,  other 
than  Thigpen,  had  or  has  any  interest  in  the  crops  to  be 
grown,  or  that  any  division  of  the  crops  was  to  take  place. 
The  bill  charges  that  said  Thigpen,  "in  order  to  secure  the 
payment  of  the  said  sum  of  twenty-five  hundred  dollars,  exe- 
cuted a  deed  of  mortgage  to  the  said  John  J.  Forniss,  on 
*  *  fifteen  head  of  mules,  farming  implements,  one  lot  of 
blacksmith  tools,  and  all  the  cotton,  corn,  fodder,  and  every- 
thing else  to  be  grown  and  rais^d  by  said  Thigpen  during  the 
year  1870,  on  the  said  two  plantations."  The  bill  further 
charges,  "  That  in  the  year  1870,  a  large  amount  of  cotton, 
corn  and  fodder,  was  raised  by  said  Thigpen  on  said  two  plan- 
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tations,  amounting  to  about  sixty  bales  of  cotton,  one  thous- 
and bushels  of  corn,  and  five  thousand  pounds  of  fodder." 
The  property  conveyed  by  the  mortgage  of  Thigpen  to  For- 
niss  is  therein  described  as  "  fifteen  head  of  mules,  farming 
implements,  one  set  of  blacksmith  tools,  and  all  the  cotton, 
corn  and  fodder,  and  every  thing  else  to  be  raised  and  grown 
by  him  for  the  present  year."  In  the  proof  it  is  shown,  as 
we  stated  above,  that  the  labor  which  produced  the  crops, 
was  performed  by  freedmeu  working  in  squads,  and  that  the 
crops  were  to  be  equally  divided  between  Thigpen  and  the 
freedmen,  with  tlie  exception  of  one  squad,  which  was  to  have 
a  larger  share. 

While  the  testimony  shows  that  both  Forniss  and  Thigpen 
advanced  supplies  to  the  freedmen,  of  which  they  kept 
accounts,  and  that  the  accounts  thus  kept  by  Forniss  were 
turned  over  to  Thigpen  in  the  trade,  it  no  where  shows  that 
any  agreement  was  made,  securing  payment  for  those  sup- 
plies by  a  lien  on  the  freedmen's  shares  of  the  crop.  Thig- 
pen is  the  only  witness  who  speaks  of  a  contract  between 
Forniss  and  the  freedmen,  as  to  supplies;  and  he  says  noth- 
ing on  the  subject  of  their  payment,  or  security  for  their 
payment.  All  he  says  on  the  subject  is  as  follows  :  "John 
J.  Forniss  told  me  he  had  a  contract  signed  by  and  between 
himself  and  the  laborers  on  the  '  Tom  Beck  places,'  but  never 
delivered  that  contract  to  me,  nor  have  I  ever  seen  it ; 
although  Forniss  promised  and  agreed  to  turn  the  same  over 
to  me.  But  he  delivered  to  me,  in  place  thereof,  a  contract 
purporting  to  be  between  himself  and  the  laborers  on  the 
'  Tom  Beck  places,'  but  the  same  was  only  signed  by  John  J. 
Forniss,  and  not  by  any  of  the  laborers  on  said  '  Tom  Beck 
places.'  In  this  contract,  turned  over  to  me  by  Forniss,  as 
being  the  one  between  himself  and  the  laborers  on  the  '  Tom 
Beck  places,'  there  was  a  stipulation  that  the  crops  on  the 
said  places  were  to  be  bound  for  the  advances  made  to  John 
J.  Forniss  by  W.  B.  Shields.      .      .  The  accounts  due 

by  laborers  on  the  '  Tom  Beck  places '  to  John  J.  Forniss, 
and  which  he,  the  said  Forniss,  turned  over  to  me  after  I 
bought  him  out,  were  delivered  by  me  to  K.  W.  Arrington,  as 
agent  of  Milhous  &  Shields ;  and  I  also  turned  over  to  K.  W. 
Arrington,  as  agent  for  Milhous  &  Shields,  the  accounts  due 
to  myself  by  laborers  on  the  '  Tom  Beck  places,'  as  part  pay- 
ment of  my  indebtedness  to  said  Milhous  &  Shields,  for 
advances  and  supplies  made  by  them  to  me,  for  the  purpose 
of  running  the  said  '  Tom  Beck  places.' "  These  transac- 
tions took  place  long  before  the  enactment  of  the  statute  "  to 
regulate  the  lien  of  landlords  for  rent  and  advances,"  (fee, 
approved  February  9,  1877  (Pamph.  Acts,  74),  which  consti- 
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tute  sections  3474  et  seq..  Code  of  1876.  The  relation  of  land- 
lord and  tenant  did  not  exist  between  Forniss  or  Thigpen  and 
the  laborers  on  the  '*  Tom  Beck  plantations." 

The  foregoing  contains  every  thing  this  record  discloseis, 
bearing  on  the  vital  question  in  this  cause.  True,  in  his 
examination  as  a  witness  before  the  register,  in  taking  the 
first  account,  Shields  testified  that,  under  the  contract  by 
which  advances  were  made  to  the  laborers,  "  their  share  of 
the  crops  was  liable  for  the  supplies.  I  do  not  recollect 
exactly  the  reading  of  the  contract,  and  there  was  no  objec- 
tion on  the  part  of  the  laborers  to  let  their  share  of  the  crop 
go  in  that  way."  Objection  and  exception  were  taken  to  the 
entire  examination  of  this  witness,  which  were  sustained  by 
the  court,  and  the  evidence  excluded.  This  leaves  the  record 
entirely  silent  as  to  the  terms  on  which  the  advances  were 
received  by  the  laborers,  or  were  to  be  paid  for.  Neither  the 
contract  of  the  parties,  as  shown  in  this  record,  nor  the  rela- 
tion they  sustained  to  each  other,  as  the  law  then  stood,  gave 
to  Thigpen  any  right  to,  interest  in,  or  lien  on  the  laborers' 
shares  of  the  crops,  on  account  of  those  advances,  or  brought 
the  accounts  within  the  description  of  the  property  conveyed 
in  Thigpen's  mortgage  to  Forniss.  They  were  no  part  of  the 
"  cotton,  corn,  fodder,  or  any  thing  else  raised  or  grown  by 
Thigpen  that  year."  We  think,  on  the  evidence  before  the 
chancellor,  he  erred  in  decreeing  to  complainants  any  part 
of  the  sums  collected  from  the  laborers,  or  their  shares  of  the 
crops,  for  advances  made  to  them. 

The  chancellor  also  erred  in  charging  Shields,  or  Milhous 
&  Shields,  with  the  value  of  the  mare  which  Thigpen  dis- 
posed of.  That  mare  is  embraced  in  the  mortgage  to  Mil- 
hous &  Shields ;  but  is  not  conveyed  in  the  mortgage  to  For- 
niss. There  is  no  evidence  that  Milhous  or  Shields  ever  had 
possession  of  this  mare,  or  that  she  had  not  been  made  way 
with  by  Thigpen,  before  Milhous  &.  Shields  were  authorized 
to  take  possession  under  their  mortgage.  There  is  no  evi- 
dence that  Shields  or  Milhous  authorized  or  connived  at  the 
disposition  made  of  her  by  Thigpen,  or  that  they  were  guilty 
of  bad  faith  or  negligence  in  not  recovering  her  or  her  value. 
Their  duty  to  Forniss,  subsequent  mortgagee  of  a  part  of  the 
property  on  which  they  held  a  first  mortgage,  required  of 
them  good  faith  in  the  enforcement  of  their  mortgage;  and 
if,  by  fraud,  or  gross  negligence,  they  permitted  a  part  of  the 
mortgaged  property  to  be  destroyed,  lost,  or  removed  beyond 
their  reach,  and  thus  left  a  smaller  residuum  to  be  applied  to 
the  junior  mortgage,  equity  and  good  conscience  require  they 
should  make  good  such  loss. — 2  Jones  on  Mortgages,  §  1628. 
The  record  before  us  fails  to  fix  on  Milhous  or  Shields  such 
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fraud,  or  gross  negligence  ;  and  they  should  have  been  charged 
only  with  the  sum  actually  realized  by  them. 

The  farming  implements  and  blacksmith  tools  are  not  men-* 
tioned  in  the  mortgages  to  Shields  and  Milhous  &  Shields. 
They  are  embraced  in  the  mortgage  to  Forniss.  Kimbrough 
&  Purnell  are  entitled  to  these,  unless  they  were  purchased 
with  means  advanced  by  Milhous  &  Shields  under  the  crop- 
lien.  We  are  not  able  to  detect  any  other  errors  in  the 
record. 

Reversed  and  remanded. 


Burg"ess  v.  Greene. 

Bill  in  Equity  to  enforce  Vendor's  Lien  on  Land, 

1.  Vendor's  lien  ;  a(jninst  whom  asserted.— The  vendor  of  lands,  retaining 
the  legal  title  in  himself,  has  a  lien  ou  them  for  the  unpaid  purchase-money/ 
which  he  maj'  assert  against  any  one  claiming  under  the  purcliaser;  and  where' 
he  has  conveyed  the  legal  title  to  the  purchaser,  the  purchase-money  remain" 
ing  unpaid,  he  may  assert  his  equitable  lien  against  a  sub-purchaser  who 
bought  with  notice  of  it. 

2.  Same;  how  iJba'wed  or  lost,  as  against  sub-purchaser.— Where  the  sub- 
purchaser, ascertaining  that  there  was  an  outstanding  vendor's  lieu  on  the 
laud,  refused  to  complete  payment  of  the  stipulated  price  on  accouut  of  it; 
and  thereupon  the  vendor  agreed  that,  on  payment  of  a  specified  sum  to  him- 
self, aud  of  another  sum  to  the  origiual  purchaser,  the  sub-purchaser  might 
take  and  hold  the  land,  discharged  Iroin  all  claim  of  lien  ;  and  the  money  was' 
paid  pursuant  to  this  agreement,  and  deeds  executed  by  the  vendor  to  the 
original  purchaser,  and  by  the  latter  to  the  sub-purchaser;  held,  that  the  ven- 
dor was  estopped  from  asserting,  as  against  the  sub-purchaser,  any  lien  on  the 
land  on  account  of  a  balance  still  remaining  due  on  the  original  sale. 

ArPEAL  from  the  Chancery  Court  of  Franklin. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  original  bill  in  this  case  was  filed  on  the  28th  day  of 
August,  1878,  by  Thomas  Burgess,  against  George  W.  Greene 
and  William  W.  Greene ;  and  sought  to  enforce  a  vendor's 
lieu  on  a  tract  of  land,  for  an  alleged  unpaid  balance  of  the 
purchase-money.  The  land  was  sold  by -the  complainant  to 
OQe  T.  W.  Henley,  on  the  18fch  December,  1872,  aad  the  de- 
fendants afterwards  bought  from  Henley.  The  opinion  of 
the  court  states  all  the  material  facts.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  held  the  complainant 
estopped  from  asserting  his  lien,  as  against  the  defendants, 
and  dismissed  his  bill.  The  chancellor's  decree  is  now  as- 
signed as  error. 

J.  6.  MooUe,  and  D.  P.  Lewis,  for  appellant. 
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BRICKELL,  C.  J.— The  original  bill  was  filed  by  the  ap- 
pellant, to  enforce  a  lien  for  the  purchase-money  against  cer- 
tain lands,  which  he  had  bargained  and  sold  to  one  Henley, 
taking  his  promissory  notes  for  the  purchase-money,  and  ex- 
ecuting to  him  an  obligation  to  convey  title  when  these  notes 
were  paid.  Henley  subsequently  sold  the  lands  to  the  ap- 
pellees, who  entered  into  possession,  contracting  to  pay  for 
thera  three  thousand  five  hundred  dollars,  in  two  install- 
ments. Before  final  payment  to  Henley,  they  were  informed 
of  the  lien  claimed  by  the  appellant,  and  declined  to  make 
any  further  payment  until  it  was  removed.  Thereupon,  the 
appellant  executed  a  deed  of  conveyance  to  Henley,  and  Hen- 
ley executed  a  deed  of  conveyance  to  the  appellees.  The 
evidence,  as  the  chancellor  found,  preponderates  in  establish- 
ing that,  at  the  time  the  conveyance  from  Henley  to  the  ap- 
pellees was  delivered,  the  appellant  agreed  with  the  appellees 
that,  if  they  would  pay  him  five  hundred  dollars,  and  would 
pay  Henley  six  hundred  dollars  of  the  purchase-money  due 
from  them,  they  should  take  and  hold  the  lands,  free  and 
discharged  from  all  claim  of  lien  by  him,  the  appellant.  The 
appellees  assented,  and  made  the  payments.  After  an  exam- 
ination of  the  evidence,  we  find  no  reason  for  doubting  the 
correctness  of  this  conclusion.  Henley  died,  and  his  estate 
is  insolvent ;  and  a  part  of  the  purchase-mone^y  due  from  him 
to  the  appellant  is  unpaid. 

It  is  certainly  true  that,  until  the  appellant  executed  a  con- 
veyance to  Henley,  he  had  an  equitable  mortgage  on  the 
lands  for  the  payment  of  the  purchase-money,  of  which  all 
persons,  subsequently  dealing  with  Henley,  were  chargeable 
with  notice.  It  may  be  also  ^assumed  that,  after  the  execu- 
tion of  the  conveyance  to  Henley,  he  had  a  lien  which  would 
have  prevailed  against  the  claim  of  the  appellees,  they  hav- 
ing notice  that  the  conveyance  had  been  executed  before  the 
full  payment  of  the  purchase-money.  These  rights  the  ap- 
pellant could  waive,  or,  by  his  conduct,  promises,  or  declara- 
tions, estop  himself  from  asserting.  No  principle  of  law  is 
more  firmly  established,  none  rests  upon  a  higher,  purer 
morality,  and  is  more  promotive  of  right  and  justice,  than 
that  if  a  man,  by  his  words  or  acts,  intentionally  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  he  is  concluded  from  averring  to  the  con- 
trary, if  injury  must  result  to  him  whom  he  has  misled.  The 
appellees  could  have  retained  the  purchase-money  they  were 
induced  by  the  appellant  to  pay  to  Henley,  and  applied  it,  so 
far  as  was  necessary,  to  remove  the  lien  on  the  lands  now  as- 
serted. They  had  retained  it  for  that  purpose,  until  the  ap- 
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pellant  induced  them  to  pay  it  to  Henley^  promising  to 
relinquish  his  claim.  Henley  is  dead,  and  his  estate  is  insol- 
vent ;  and  it  would  be  an  unmitigated  fraud,  if  the  appellant 
was  now  permitted  to  revoke  and  repudiate  his  promise, 
asserting  the  right  he  had  agreed  to  waive,  against  which  the 
appellees  would  have  protected  themselves  but  for  the 
promise.  The  books  abound  with  cases,  in  which  parties,  by 
acts  and  words  less  deliberate,  have  estopped  themselves 
from  asserting  rights  and  claims  to  lands,  inconsistent  with 
the  rights  others  had  been  induced  to  acquire. — Stcme  v.  Brit" 
ion,  22  Ala.  543  ;  Burns  v.  Taylor,  23  Ala.  255  ;  Williamson  Vt 
Ross,  33  Ala.  509 ;  Butler  v.  O'Brien,  5  Ala.  316. 
The  decree  is  affirmed. 


Jones  &  Co.  v,  McAlpine. 

Mandamus  to  Municipal  Officers,  in  matter  of  License  for  Re- 
tailing Spirituous  Liquors. 

1.  Municipal  ordinance:  how  enacted. — A  recital  in  the  minutes  of  the  pro- 
ceedings of  the  board  of  mayor  and  aldermen  of  a  municipal  corporation,  in 
these  words,  "On  motion,  the  license  on  spirituous  liquors  was  changed  from 
$250  to  $500  per  year,  and  the  mayor  was  instructed  to  prepare  an  ordinance 
covering  said  changes  in  license  laws,"  does  not  show  a  complete  legislative 
act,  and  does  not  change  the  existing  law  ;  although  the  minutes  were  kept  by 
the  clerk,  and  signed  by  the  mayor,  as  required  by  the  charter,  which  also 
declares  that  they  "shall  have  the  force  and  effect  of  a  record."  Until  a  new 
ordinance  is  prepared  and  adopted,  as  required  by  the  charter,  the  existing 
ordinance  remains  of  force. 

Appeal  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  John  Henderson. 

In  this  case,  the  appellants,  as  partners  under  the  firm 
name  of  C.  S.  Jones  &  Co.,  applied  by  petition  to  the  Hon. 
John  Henderson,  presiding  in  the  Circuit  Court  of  Talladega, 
for  a  writ  of  mandamus,  directed  to  F.  C.  McAlpine,  as  treas- 
urer, and  Thomas  S.  Plowman,  as  mayor  of  the  city  of  Talla- 
dega, to  compel  them  to  issue  a  license  to  the  petitioners  for 
retailing  spiritous  liquors  in  said  city  for  and  during  the  year 
1880.  The  defendants  filed  an  answer  to  the  petition ;  and 
an  issue  of  fact  being  formed,  on  the  evidence  adduced,  the 
circuit  judge  refused  to  award  a  mandamus.  The  appeal  is 
taken  from  this  judgment.  The  material  facts  are  stated  in 
the  opinion  of  the  court.  There  is  no  assignment  of  errors 
on  the  record  ;  no  attorneys'  names  are  entered  on  the  docket, 
and  no  briefs  are  on  file. 
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BRICKELL,  C.  J. — The  mayor  and  aldermen  of  the  city 
of  Talladega  have  power  to  levy  taxes  on  any  business,  pro- 
fession, trade  or  calling,  carried  on  in  the  city,  and  on  all 
other  subjects  of  taxation  on  which  State  and  county  taxes 
are  now  levied,  or  on  which  hereafter  a  State  tax  may  be 
levied.  They  have,  also,  power  to  license  and  regulate  retail^ 
ing  of  liquors  within  the  corporate  limits,  and  to  provide  for 
annulling  and  revoking  such  licenses,  on  good  cause  being 
shown.  The  clerk  of  the  city  is  required  to  keep  a  regular 
record  of  the  proceedings,  orders,  regulations,  and  ordinances 
of  the  board  of  mayor  and  aldermen  ;  "  which  shall  be  read 
to,  and  signed  by  the  mayor,  or  presiding  chairman,  and  the 
same  shall  have  the  force  and  effect  of  a  record." — Pamph. 
Acts,  1869-70,  act  No.  225,  p.  247.  On  the  9th  May,  1877,  in 
the  exercise  of  this  power,  an  ordinance  was  adopted  for 
licensing  retailers  ot  spirituous  liquors,  imposing  upon  them 
an  annual  tax  of  two  hundred  and  fifty  dollars.  On  the  19th 
April,  1880,  the  minutes,  or  record  of  the  proceedings  of  a 
meeting  of  the  mayor  and  aldermen,  show  that,  "  on  motion 
of  Alderman  Thornton,  the  license  on  spirituous  or  vinous 
liquors  was  changed  from  $250,  for  retail,  to  $500  per  yeafi 
quarterly  in  advance ;  and  for  wholesale,  from  one  (1)  hun- 
dred dollars  to  two  (2)  hundred  dollars  per  year,  quarterly  in 
advance  ;  also,  the  licenses  on  billard-tables  were  changed 
from  $15  to  $25  per  year  ;  and  the  mayor  was  insfrucfed  to  pre^ 
pare  an  ordinance  covering  said  changes  in  license  law."  The 
mayor  subsequently  prepared  an  ordinance,  revising  former 
ordinances  touching  these  subjects,  and  conforming  them  to 
the  changes  expressed  in  the  resolution  ;  but  it  was  not  pre* 
sented  to,  or  adopted  by  the  mayor  and  aldermen.  On  the 
22d  April,  1880,  the  appellants  applied  for  a  license  to  retail 
spirituous  or  vinous  liquors,  and  offered  to  pay  therefor  $250, 
the  tax  imposed  by  the  ordinance  of  May  9th,  1877.  It  was 
refused  them,  unless  they  would  pay  $500,  the  tax  specified 
in  the  resolution  of  April  19th,  1880.  Thereupon,  this  appli- 
cation was  made  for  a  mandamus,  to  compel  the  issue  of  the 
license. 

It  is  obvious,  that  the  municipal  officers  who  were  charged 

by  the  ordinance  with  the  ministerial  duty  of  issuing  licenses, 

did  not  refuse  the  application  of  the  appellants  in  the  exercise 

of  any  discretion  with  which  they  were  clothed  (if  they  are 

clothed  with  any)  to  determme  whether,  in  the  particular 

instance,  a  license  should  or  should  not  issue.     The  refusal 

was  based  wholly  upon  their  construction  of  the  ordinances — ■ , 

of  .the  law  of  the  city  ;  and  if  that  construction  is  erroneous — 

if  the  only  taS  they  could  exact  for  the  license   was  that 

imposed  by  the  ordinance  of  May  9th,  1877 — a  mandamus  is 
Vol.  IiXIV. 


1879.]  OF  ALABAMA.  513 

[Jones  &  Co.  v.  McAlpine.] 

the  appropriate  remedy  to  compel  them  to  issue  tbe  license. 
High  oil  Extraordinary  Remedies,  §  327.  The  case  lies,  there- 
fore, within  a  very  narrow  compass,  and  depends  upon  the 
question,  whether  the  resolution  of  April  19th,  1880,  was- a 
complete  legislative  act,  operating  a  repeal  of  the  ordinance 
of  May  9th,  1877,  or  merely  contemplates  the  preparation  of 
an  ordinance  conforming  to  it,  which  would  be  subsequently 
adopted. 

It  is  apparent  from  the  charter,  that  it  is  contemplated  all 
the  ordinances — all  the  local  laws  of  the  city — shall  not  only 
be  in  writing,  but  be  spread  on  the  miuutes  or  records  of  the 
mayor  and  aldermen.  The  clerk,  an  ofl&cer  provided  for  by 
the  charter,  charged  with  the  duty  of  keeping  and  certifying 
the  proceedings,  orders,  regulations,  and  ordinances  of  the 
board,  and  which,  when  certified  by  him,  are  prima  facie  evi- 
dence in  all  courts,  is  required  to  keep  a  regular  record  of  all 
proceedings,  ordinances,  (fee,  which  is  also  to  be  signed  by  the 
mayor.  The  record  must  show  all  such  proceedings  and 
ordinances.  They  cannot  rest,  wholly  or  partly,  in  parol. 
The  ordinance,  operating  as  a  local  law,  would  not  be  capable 
of  promulgation,  essential  to  the  validity  of  every  law,  State 
or  municipal,  if  not  reduced  to  writing.  Without  resorting  to 
evidence  dehors  the  municipal  records,  it  could  not  be  known 
whether  the  mayor  had  prepared  an  ordinance,  as  he  was  in- 
structed, conforming  to  the  resolution  ;  and  it  is  only  when 
that  ordinance  was  prepared,  that  the  changes  of  the  former 
ordinance  would  be  effectual. 

Independent  of  that  consideration,  the  resolution  could  not 
have  been  intended  as  an  ordinance — as  in  itself  a  complete 
legislative  act.  It  was  a  deliberate  expression  of  the  opinion 
of  the  mayor  and  aldermen,  that  the  proposed  changes  in  the 
former  ordinance  were  expedient,  and  should  be  made  ;  and 
with  a  view  of  making  them,  the  mayor  was  instructed  to  pre- 
pare an  ordinance  for  the  adoption  of  the  mayor  and  alder- 
men. This  course  of  proceeding  cannot  be  unusual  in  the 
legislative  bodies  of  municipal  corporations ;  as  it  is  not  in 
other  legislative  bodies,  to  instruct  a  committee  to  prepare 
and  report  a 'bill  with  defined  provisions.  However  fully  and 
positively  the  opinion  of  the  body  may  be  expressed,  it  is  no 
more  than  a  resolution,  an  order  of  a  special  and  temporary 
character,  and  not  a  law  or  ordinance.  It  furnishes  a  rule  of 
conduct  for  the  committee,  or,  in  this  case,  for  the  mayor,  but 
not  a  rule  of  conduct  or  government  for  the  corporation,  or 
for  those  who  are  bound  and  affected  by  the  municipal  law. 
Until  an  ordinance  had  been  adopted  by  the  mayor  and  alder- 
men, changing  the  ordinance  of  May  9th,  1877,  that  ordinance 
remained  of  full  force,  though    there  was   an  intention  to 

(33) 
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change,  and  a  declaration  of  the  will  of  the  board  that  it 
should  be  changed.  The  appellants  were,  consequently,  enti- 
tled to  the  license  demanded. 

The  rulings  of  the  Circuit  Court  were  in  conflict  with  these 
views;  and  its  judgment  must  be  reversed,  and  the  cause 
remanded. 


Boggs  V.  Price. 

Action  by  Wife,  on  Promise  to  pay  Rent. 

1.  When  husband  or  wife  must  sue. — An  action  to  recover  the  rents,  income 
and  profits,  of  property  belonging  to  the  wife's  statutory  separate  estsite,  which 
may  accrue  after  the  property  has  come  to  the  possession  of  the  husband,  must 
be  brought  in  his  name  ;  but  rents  accruing  at  the  time  of  the  marriage,  on  a 
lease  of  her  lands  made  by  the  wife  while  sole,  are  a  part  of  the  corpus  of  her 
estate,  and  an  action  to  recover  them,  or  founded  on  the  promise  of  a  stranger 
to  pay  them,  though  such  promise  is  made  during  coverture,  is  properly 
brought  in  the  name  of  the  wife. 

2.  Landlord's  lien  on  crops;  liability  of  purdiaser  tdth  notice. — A  person  who, 
having  notice  of  the  landlord's  lien,  purchases  the  crops  from  his  tenant,  and 
removes  and  converts  them  to  his  own  use,  whereby  the  lien  and  statutory 
remedy  of  the  landlord  are  lost,  is  liable  to  him  in  a  special  action  on  the 
case  ;  and  this  liability  is  a  sufficient  consideration  to  support  a  promise  by 
him  to  pay  the  landlord  the  rent  due  from  the  tenant. 

3.  Same  ;  when  purchaser  is  chargeable  with  noiice. — Notice  of  facts  which 
are  sufficient  to  put  the  purchaser  on  inquiry,  is  equivalent  to  actual  notice  of 
the  facts  whioh  he  would  have  discovered  by  proper  inquiry. 

Appeal  from  the  City  Court  of  Selma. 

Tried  before  the  Hon.  John  White,  an  attorney  of  the  court, 
selected  by  the  parties  on  account  of  the  incompetency  of  the 
presiding  judge. 

This  action  was  brought  by  Mrs.  Martha  E.  Price,  the  wife 
of  Thomas  H.  Price,  against  Milton  E.  Boggs  ;  and  was  copa- 
menced  on  the  15th  September,  1873.  The  original  complaint 
contained  only  the  common  count  for  money  ha(i  and  received, 
claiming  $2,000,  alleged  to  be  due  to  the  plaintiff,  and  to 
belong  to  her  statutory  separate  estate  ;  bxit  two  special 
counts  were  added  by  amendment,  as  follows  ;  "  2.  Plaintiff 
claims  of  defendant  the  further  sum  of  $2,000,  the  same  being 
her  separate  estate  as  aforesaid,  for  that,"  on  the  20th  No- 
vember, 1872,  Elias  F.  Harrell  was  indebted  to  plaintiff  in  the 
sum  of  $1,000,  for  the  rent  during  the  year  1872  of  certain 
lands  belonging  to  the  plaintiff's  statutory  separate  estate,  by 
said  Harrell  rented  from  her  while  sole  and  unmarried  ;  and 
whereas  a  crop  of  cotton,  of  the  value  of  $2,000,  was  raised 

Vol.  Lxrv. 
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by  Harrell  on  said  lands  during  the  year  1872,  upon  which 
plaintiff  had  a  statutory  lien,  as  landlord,  for  the  rent ;  "  and 
whereas  the  defendant,  well  knowing  the  matters  aforesaid, 
and  that  said  rent  had  not  been  paid,  possessed  himself  of 
said  cotton,  and  sold  and  disposed  of  the  same,  for  the  sum 
of  (to- wit)  $2,000 ;  and  afterwards,  to-wit,  on  the  7th  Janua- 
ry, 1873,  said  rent  still  remaining  unpaid,  the  said  defendant, 
in  consideration  of  the  matters  aforesaid,  and  of  his  liability 
to  plaintiff  on  account  thereof,"  &c.,  undertook  and  promised 
to  pay  plaintiff  said  sum  of  $1,000,  with  interest.  3.  The 
third  count  alleged  that  Harrell,  in  November,  1872,  was 
indebted  to  plaintiff  in  the  sum  of  $1,000,  for  the  rent  of  cer- 
tain lands  belonging  to  her  statutory  separate  estate,  and  had 
raised  a  crop  of  cotton  on  said  lands  during  that  year,  on 
which  plaintiff  had  a  statutory  lien  for  the  payment  of  said 
rent ;  and  proceeded  thus :  "  And  whereas  said  Harrell 
shipped  and  delivered  said  crop  of  cotton  to  the  defendant, 
as  his  commission-merchant ;  and  whereas  the  defendant, 
well  knowing  the  matters  aforesaid,  and  that  said  rent  had 
not  been  paid,  desired  to  sell  said  crop  of  cotton,  and  applied 
for  leave  to  do  so  ;  and  thereupon  defendant  undertook,  prom- 
ised and  agreed,  to  and  with  plaintiff,  to  pay  her  said  rent, 
in  consideration  of  her  leave  and  consent  to  his  sale  of  said 
cotton,  and  plaintiff  did  thereupon  consent  that  he  should  sell 
said  cotton ;  and  defendant  afterwards  sold  the  same,  at  and 
for  the  sum  of,  to-wit,  $2,000 ;  whereby  defendant  became 
liable  to  pay  plaintiff  the  rent  aforesaid.  And  plaintiff  says, 
that  defendant  has  never  paid  said  rent,  or  any  part  there- 
of," &c. 

The  judgment-entry  recites,  that  the  defendant  demurred 
to  the  second  and  third  counts,  and  his  demurrer  was  sus- 
tained ;  that  the  plaintiff  then  amended  each  of  those  counts  ; 
that  the  defendant  again  demurred  to  them,  and  his  demurrer 
was  overruled.  The  record  does  not  show  what  this  amend- 
ment was,  or  whether  it  is  included  in  the  counts  as  above 
set  out.  The  only  causes  of  demurrer  specially  assigned,  as 
copied  in  the  record,  are  these :  To  the  second  count, 
because  it  does  not  show  that  the  defendant  destroyed, 
removed,  or  so  converted  or  changed  the  character  of  said 
cotton,  that  the  landlord  could  not  enforce  her  lien ;  and 
because  it  does  not  show  any  consideration  for  the  defendant's 
alleged  promise ;  and  because  it  does  not  show  that  the 
plaintiff  had  sued  out  an  attachment  against  said  Harrell,  or 
against  the  crops  raised  on  the  rented  lands,  or  had  any  such 
right  or  interest  in  or  to  the  crops  as  entitled  plaintiff  to  the 
money  derived  from  the  sale  thereof  by  the  defendant ;  and 
to  the  second  and  third  counts,  because  they  show  that  this 
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suit  is  for  the  rents  and  use  of  lands  belonging  to  the  plain- 
tiff's statutory  separate  estate,  and  the  alleged  promises 
enured,  by  operation  of  law,  to  the  plaintiff's  husband,  and 
not  to  the  plaintiff.  The  defendant  pleaded  the  general  issue 
to  the  first  count,  and  "  to  the  first,  second,  and  third  counts," 
a  special  plea,  alleging  that,  at  the  time  said  alleged  several 
promises  were  made,  plaintiff  was  a  married  woman,  and 
resided,  with  her  husband,  in  this  State  ;  "and  that  said  sums 
of  money,  in  said  counts  mentioned,  are  the  rents  and  issues 
of  certain  lands  belonging  to  the  plaintiff's  statutory  separate 
estate ;  and  that  said  rents  accrued  duiing  the  coverture  of 
the  plaintiff,  and  while  she  was  the  wife  of  the  said  Thomas 
H.  Price,  and  the  same  do  not  belong  to  the  plaintiff  in  this 
action  ;  and  defendant  denies  that  he  undertook  and  promised 
to  pay  her  said  sums  of  money  in  said  counts  specified,  in 
manner  and  form  as  complained  of  in  said  declaration."  To 
the  second  and  third  counts  the  defendant  pleaded  specially, 
as  follows  :  "  3.  For  plea  to  the  second  and  third  counts  of 
plaintiff's  complaint,  defendant  says,  that  said  plaintiff  did 
not,  at  or  before  the  time  when  it  is  alleged  in  said  counts 
that  defendant  took  possession  of  said  cotton,  and  sold  and 
disposed  of  it,  have  any  lien  by  attachment  upon  said  cotton, 
and  had  not  issued,  nor  caused  to  be  issued,  any  attachment 
against  said  cotton,  for  the  purpose  of  enforcing  the  alleged 
landlord's  lien  in  said  counts  mentioned,  before  the  time  when, 
as  alleged  in  said  counts,  defendant  took  possession  of  said 
cotton,  or  sold  or  disposed  of  the  same ;  and  defendant  takes 
issue  upon,  and  denies,  each  and  every  statement  and  allega- 
tion of  said  counts,  and  of  this  he  puts  himself  upon  the 
county,"  The  court  struck  out  the  third  plea,  on  motion  of 
the  plaintiff;  to  which  ruling  the  defendant  reserved  an  excep- 
tion. The  plaintiff  demurred  to  the  second  plea,  but  her 
demurrer  was  overruled ;  and  she  then  replied  to  it,  "  that 
said  contract  for  rent,  in  said  second  count  montioned,  was 
made  while  she  was  sole  and  unmarried,  and  that  she  did  not 
marry  until  the  9th  day  of  August,  1872 ;  and  that  seven 
months  of  the  term,  for  which  said  lands  were  rented,  had 
elapsed  before  her  marriage  ;  and  she  admits  that  the  defend- 
ant's promise  to  pay  said  sums  of  money,  in  the  complaint 
mentioned,  were  made  after  her  said  marriage,  and  during 
her  coverture  :  and  as  to  the  other  statements  in  said  plea 
mentioned,  she  joins  issue."  The  defendant  demurred  to  this 
replication,  and  his  demurrer  was  overruled.  The  bill  of 
exceptions  purports  to  set  out  "  substantially  all  the  evidence 
in  the  case,"  and  states  the  testimony  of  the  several  witness- 
es in  ipsissimis  verbis.  Numerous  exceptions  were  reserved 
by  the  defendant  to  the  rulings  of  the  court  on  the  evidence. 
Vol.  lxiv. 
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and  each  of  these  is  here  assigned  as  error ;  but  these  are  not 
material  to  a  correct  understanding  of  the  legal  questions 
decided  by  this  court,  and  they  would  not  be  intelligible 
without  a  statement  of  the  evidence  at  length.  The  plaintiff's 
evidence  showed  that  she  had  leased  her  lands  to  said  E.  F. 
Harrell,  during  each  of  the  years  1870,  1871,  and  1872 ;  that 
the  rent  was  paid  in  1870  and  1871  by  the  defendant,  on 
orders  drawn  on  him  by  Harrell,  out  of  the  proceeds  of  cotton 
shipped  to  him  by  Harrell  for- sale;  and  that  he  verbally 
promised,  in  October,  or  November,  1872,  to  pay  the  rent  for 
that  year,  out  of  the  proceeds  of  the  crop  when  sold.  The 
defendant's  evidence  was  materially  different  as  to  what 
occurred  at  that  interview  between  him  and  the  plaintiff's 
agent,  and  tended  to  show  that  he  sought  to  evade  any  prom- 
ise to  pay  the  rent,  and  only  promised  at  last  to  pay  the  pro- 
ceeds of  sale  of  any  cotton  that  he  might  afterwards  receive 
from  Harrell,  to  whom  he  had  made  advances ;  that  he  only 
received  four  bales  afterwards,  and  paid  over  the  proceeds, 
amounting  to  about  $230.  The  evidence  was  conflicting  in 
several  particulars,  which  require  no  special  notice. 

"  The  court  charged  the  jury,  among  other  things,  that  it 
was  not  necessary  for  the  defendant  to  have  actually  known 
that  the  cotton  came  from  plaintiff's  plantation,  and  that  the 
rent  was  unpaid :  if  there  were  facts  and  circumstances  which 
reasonably  put  him  upon  inquiry,  then  he  is  responsible  as  if 
he  actually  knew."  The  defendant  excepted  to  this  charge, 
and  requested  several  charges,  of  which  the  following  were 
refused  :  1.  "If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  intermarried  with  Thomas  H.  Price  on  the  1st  August, 
1872,  and  that  the  lands  described  in  the  complaint  were,  at 
the  time  of  the  marriage,  the  plaintiff's  statutory  separate 
estate  ;  and  that  the  contract  for  rent  between  plaintiff  and 
Harrell,  by  its  terms,  fell  due,  one  half  on  the  15th  October, 
and  the  other  half  on  the  20th  November,  1870 ;  and  that  the 
promises  alleged  to  have  been  made  by  the  defendant  to  the 
plaintiff  were  made  alter  her  marriage  with  Thomas  H.  Price 
on  the  1st  August,  1872,  by  virtue  of  defendant's  liability  to 
pay  plaintiff's  claim  for  rent  ;  then  the  right  of  action  enured 
to  said  Thomas  H.  Price,  and  not  to  the  plaintiff."  2.  "  If 
the  jury  believe,  from  the  evidence,  that  defendant  was  noti- 
fied by  plaintiff,  or  her  agent,  in  October,  or  November,  1872, 
that  Harrell  owed  her  rent  for  that  year,  and  that  she  looked 
to  defendant  to  pay  over  to  her  any  cotton,  or  proceeds  of 
cotton,  coming  from  her  place,  on  her  contract  for  rent  with 
Harrell ;  and  that  defendant  agreed  to  pay  over  whatever 
cotton  came  from  said  place ;  and  that  only  four  bales  came 
from  Harrell,  or  from  said  place,  after  such  notification ;  and 
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that  defendant  turned  over  to  plaintiff,  or  to  her  agent,  the 
proceeds  of  all  cotton  or  other  produce  received  by  him  from 
said  place,  or  from  said  Harrell, — then  they  must  find  for  the 
defendant."  3.  "  If  the  jury  believe,  from  the  evidence,  that 
the  plaintiff  had  a  contract  with  Harrell  for  rent,  by  its  terms 
due  the  15th  October  and  20th  November,  1872,  one  half  at 
each  date  ;  and  that  the  lands  rented  to  Harrell  were  plain- 
tiff's statutory  separate  estate;  and  that  plaintiff  married 
Thomas  H.  Price  on  the  1st  August,  1872  ;  and  that  the  con- 
tract alleged  by  plaintiff,  as  having  been  made  with  defend- 
ant, accrued  after  plaintiff's  marriage  with  Price  ;  then  the 
right  of  action,  if  any,  enured  to  plaintiff  only  for  the  value 
of  the  rents  up  to  the  date  of  her  marriage,  and  if  defendant 
was  liable  to  any  one  for  rents  accruing  after  the  1st  August, 
he  was  only  liable  to  Thomas  H.  Price."  4.  "  In  order  to 
create  a  liability  from  defendant  to  plaintiff,  on  account  of  his 
sale  of  cotton  grown  on  her  plantation,  it  would  be  necessary 
for  him  to  have  sold  the  cotton  with  notice  that  it  came  from 
her  plantation,  and  that  the  rent  was  unpaid ;  and  if,  on 
receiving  notice  of  plaintiff's  lien,  the  defendant  held  all  the 
cotton  on  hand,  and  paid  over  the  proceeds  to  plaintiff,  and 
never  received  any  more  afterwards,  then  plaintiff  is  not  enti- 
tled to  recover."  The  defendant  duly  excepted  to  the  refusal 
of  each  of  these  charges,  and  also  to  the  following  charge, 
which  the  court  gave  on  the  request  of  the  plaintiff:  "If 
Harrell  rented  land  from  the  plaintiff  for  the  year  1872,  and 
raised  a  crop  of  cotton  thereon  that  year,  and  sent  the  same 
to  plainiiff  (?),  without  paying  the  rent ;  and  if  Boggs  was 
aware  of  these  facts  from  circumr.tances,  and  afterwards  sold 
the  cotton,  and  promised  plaintiff,  or  her  agent,  to  pay  the 
rent  due,— then  the  plaintiff  is  entitled  to  recover." 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  the 
charges  given,  and  the  refusal  of  the  charges  asked,  are  now 
assigned  as  error. 

Lapslet  &  Nelson,  and  E.  W.  Pettus,  for  appellant. 

Brooks  <fe  Roy,  contra.     (No  briefs  on  file.) 

BRICKELL,  C.  J. — 1.  The  material  question  of  this  case 
is,  whether  a  married  woman,  who,  while  sole,  had  made  a 
lease  of  her  lands,  can  sue  alone  upon  a  promise  made  to  her 
during  coverture,  by  a  stranger,  to  pay  her  the  rent  accruing 
under  the  lease.  The  statute  is,  that  the  wife  must  sue  or  be 
sued  alone,  when  the  suit  relates  to  her  separate  estate. — Code 
of  1876,  §  2892.     The  construction  which  this  statute  received 

soon   after  its  enactment,   and   which  has  not  since  been 
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departed  from,  is,  that  it  refers  only  to  the  corpus  of  the  stat- 
utory separate  estate  of  the  wife,  and  embraces  all  suits  in 
which  that  may  be  involved.  The  corpus  consists  of  all  prop- 
erty the  wife  may  own  at  the  time  of  marriage,  or  which  may 
subsequently  accrue  to  her,  whether  real  or  personal,  things 
in  action,  or  things  in  possession,  to  which  the  common-law 
rights  of  the  husband  would  attach  but  for  the  statute  and 
the  constitutional  provision.  The  income,  rents,  and  profits, 
which  may  accrue  after  such  property  comes  to  the  possession 
of  the  husband,  as  the  trustee  of  the  wife,  he  takes  without 
liability  to  account  for  them.  When  these  are  the  subject, 
and  not  the  incident  of  suit,  it  is  in  his  name  actions  at  law 
must  be  prosecuted.  But  rents  accruing  at  the  time  of  mar- 
riage, upon  leases  made  by  the  wife  while  sole,  are  a  substi- 
tute for  the  use  and  occupation  of  her  lands,  and  form  the 
corpus  of  her  statutory  separate  estate,  just  as  would  the  pay- 
ments on  an  annuity. — Boynton  v,  Saivyer,  35  Ala.  497. 
When  such  rents  form  the  consideration  of  a  promise  made 
by  a  stranger  to  her,  subsequent  to  marriage,  an  action  on 
such  promise  must  be  prosecuted  ip  her  name.  There  is, 
consequently,  no  error  in  the  rulings  of  the  City  Court  upon 
this  question. 

2.  Tbat  a  purchaser  from  a  tenant,  of  crops  grown  on  rented 
premises,  who,  with  notice  of  the  lien  of  a  landlord,  removes 
and  converts  them,  so  that  the  lien,  and  the  statutory  remedy 
to  enforce  it,  are  rendered  unavailing,  is  liable  to  the  land- 
lord in  a  special  action  on  the  case,  we  have  several  times 
decided. — Hussey  v.  Peebles,  53  Ala,  432  ;  Lomax  v.  Le  Grand, 
60  Ala.  537.  Such  liability  is  a  sufficient  consideration  to 
support  his  promise  to  pay  the  landlord  the  rent  due  him 
from  the  tenant. 

3.  Protection  against  the  lien  of  the  landlord  can  not  be 
claimed  by  a  purchaser,  if  he  has  notice  of  facts  which  ought 
to  put  him  on  inquiry,  and  which,  if  pursued,  would  have  led 
to  knowledge  of  its  existence.  If  he  disregards  such  facts,  he 
incurs  the  same  liability  which  he  would  have  incurred  if 
actual  knowledge  was  imputable  to  him. — Lomax  v.  LeGrand, 
supra. 

We  do  not  deem  it  necessary  to  pass  on  the  several  objec- 
tions to  the  admissibility  ol  evidence  found  in  the  bill  of 
exceptions.  They  have  been  considered,  and  we  find  in  them 
no  error  prejudicial  to  the  appellant. 

The  judgment  is  affirmed. 
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BiU  in  Equity  by  Creditors  to  set  aside  Fraudulent  Conveyances. 

1.  Fraudulent  conveyances;  who  may  impeach;  defenses  against  creditor's 
claim. — The  statute  of  frauds  avoids  voluntary  and  fraudulent  conveyances, 
only  in  favor  of  creditors  and  purchasers,  who  alone  may  sustain  injury  from 
them,  leaving  them  valid  and  operative  as  between  the  parties  and  their 
privies  ;  and  when  a  conveyance  is  attacked  by  a  person  claiming  to  be  a 
creditor,  the  parties  claiming  under  it  have  the  right  to  require  proof  of  his 
debt,  and  to  set  up  against  it  any  defense,  not  merely  personal,  which  the 
debtor  himself  might  make  if  sued. 

2.  Conclufiiveness  of  judgment. — A  judgment  against  the  donor  or  grantor, 
•whether  rendered  before  or  after  the  execution  of  the  conveyance  which  is  im- 
peached, is,  in  the  absence  of  fraud  or  collusion,  conclusive  evidence  of  a  debt 
existing  at  the  time  of  its  rendition  :  it  establishes  the  relation  of  debtor  and 
creditor  between  the  parties  to  the  record,  and  the  amount  of  the  debt ;  and 
the  grantee  can  neither  inquire  into  its  merits,  nor  allege  errors  or  irregulari- 
ties in  it  which  the  debtor  himself  could  only  correct  in  an  appellate  tribunal. 

3.  Avei-ments  of  fraud. — Fraud  being  a  conclusion  of  law,  a  general  aver- 
ment that  a  deed  is  fraudulent,  or  that  it  was  executed  with  the  intent  to  hin- 
der, delay,  or  defraud  creditors,  is  not  suflBcient ;  but,  while  the  general  facts 
constituting  the  fraud  must  be  averred,  it  is  not  necessary  that  all  the  particu- 
lar facts  and  circumstances,  which  are  matters  of  evidence,  should  be  minutely 
charged.  Where  the  bill  alleged  that  the  debtor,  a  short  time  before  the  com- 
mencement of  the  plaintiffs'  suits  against  him,  and  for  many  years  prior  thereto, 
owned  and  possessed  a  large  estate,  consisting  of  real  and  perbonal  property, 
'|which  has  been  so  artfully  and  fraudulently  arranged  and  conveyed  that  no 
title  to  any  portion  thereof  is  now  in  his  name,  and  he  pretends  that  he  has  no 
property  subject  to  levy  and  sale  under  execution;"  giving  a  description  of 
each  one  of  the  several  conveyances,  alleging  that  the  consideration  of  each 
was  assumed  or  fictitious,  and  averring  that  they  were  made  with  intent  to 
hinder,  delay,  and  defraud  the  complainants,  and  that  the  debtor  and  the  sev- 
eral grantees  fraudulently  conspired  together  to  defeat  the  complainants  in  the 
collection  of  their  debts  ;  held,  that  these  averments  were  sufficient. 

4.  Fraudulent  conveyances;  grantee's  participation  in  fraud. — When  a  con- 
veyance is  founded  on  a  valuable  consideration,  it  will  not  be  set  aside,  at  the 
instance  of  creditors,  on  account  of  the  fraud  of  the  grantor,  in  which  the 
grantee  did  not  participate  ;  but,  when  there  was  in  tact  no  valuable  consid- 
eration, notwithstanding  its  recital  in  the  deed,  the  fraud  of  the  grantor  is 
visited  on  the  grantee,  and  his  own  good  faith  will  not  protect  him. 

5.  Statutes  relieving  from  disahibties  of  coverture  and  infancy  ;  how  regarded, 
in  contest  with  creditors. — Private  statutes,  relieving  a  debtor's  son  of  the  disa- 
bilities of  infancy,  and  making  his  wife  a  free-dealer,  when  set  up  in  a  contest 
with  his  creditors,  who  seek  to  set  aside,  as  fraudulent,  several  conveyances 
executed  between  him  and  the  members  of  his  family,  will  be  presumed  to 
have  been  enacted  at  his  instance,  or  with  his  consent,  no  special  reason  being 
shown  for  their  passage. 

6.  Proof  of  fraud. — Although  fraud  is  not  to  be  presumed,  it  may  be 
proved,  like  any  other  fact,  by  circumstances  ;  and  while  the  courts  will  not 
force  conclusions  of  fraud  from  facts  which  may  consist  with  honesty  and  fair 
dealing,  they  will  not  refuse  to  draw  from  uncontroverted  facts  the»inferences 
which  logically  and  naturally  flow  from  them  ;  and  will  regard  professions  of 
good  faith,  and  denials  of  fraud,  by  the  parties  to  the  transactions  impeached, 
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"as  but  their  own  estimate  of  their  conduct,  which  cannot  relieve  them  from 
showing  a  reasonable  and  just  explanation  of  the  facts." 

7.  Same;  false  recitals  in  conveyance. — When  a  conveyance,  or  other  writ- 
ten instrument,  misrepresents  the  transaction  to  which  it  relates,  as  by  un- 
true recitals,  it  is,  at  all  times,  the  object  of  doubt  and  suspicion,  which  in- 
creases, or  diminishes,  as  there  is  evidence  proving  or  negativing  any  intent 
or  motive  to  deceive. 

8.  Gift  by  husband  to  wife. — When  lands  are  purchased  by  the  husband,  and 
the  title  taken  in  the  name  of  the  wife,  the  transaction,  i^  fair,  is  a  gift  or  ad- 
vancement to  the  wife,  and  there  is  no  presumption  of  a  resulting  trust  in  his 
favor  ;  but  a  court  of  equity  wiU,  at  the  instance  of  his  creditors,  treat  it  as  a 
direct  conveyance  from  the  husband  to  the  wife. 

9.  Conveyances  held  fraudulent. — Several  conveyances,  executed  by  an  em- 
barrassed debtor  about  the  same  time,  by  which  the  whole  of  his  property  was 
conveyed  to  different  members  of  his  family,  held  fraudulent  and  void  at  the 
instance  of  his  creditors,  notwithstanding  the  denials  of  fraud  in  the  answers, 
and  the  recitals  of  valuable  consideration  paid  ;  there  being  no  proof  of  the 
ability  of  the  several  grantees  to  pay  the  purchase-money  as  recited,  nor  of  the 
disposition  of  the  money  by  the  debtor,  it  received. 

Appeal  from  the  Chancery  Court  of  Bullock. 

Heard  before  the  Hon.  N.  S.  Geaham. 

The  original  bill  in  this  case  was  filed  on  the  15th  April, 
1874,  by  Mary  Pickett  and  Sarah  Pickett,  infants  who  sued 
by  their  next  friend,  against  Haywood  Pipkin,  Eliza  A.  Pip- 
kin, his  wife,  Isaac  L.  Pipkin,  his  son,  M.  E.  Pruett,  his  son- 
in-law,  John  Cameron,  and  R.  B.  Thornton  ;  and  sought  to 
set  aside,  as  fraudulent,  several  conveyances  by  which  said 
Haywood  Pipkin  disposed  of  his  property  to  the  different 
members  of  his  family,  and  to  subject  the  property  to  sale  in 
satisfaction  of  decrees  which  the  complainants  had  obtained 
against  him.  The  complainants'  decrees  were  rendered  at 
the  Fall  term,  1873,  of  said  Chancery  Court,  under  bills  filed 
by  them  respectively  on  the  29th  November,  1871,  against 
said  Haywood  Pipkin,  to  compel  a  settlement  of  his  guardian- 
ship of  their  estates.  The  conveyances  sought  to  be  set  aside 
were — 1st,  a  deed  by  which  said  Pipkin  conveyed  to  his  wife 
a  tract  of  land  containing  two  hundred  acres ;  2d,  a  deed  by 
which  G.  B.  Turner  and  wife  conveyed  to  Mrs.  Pipkin  a  tract 
of  land  containing  about  five  hundred  acres,  the  purchase- 
money  being  paid  by  said  Haywood  Pipkin  ;  3d,  a  deed  for  a 
store-house  and  lot  in  the  town  of  Midway,  executed  by  said 
Haywood  Pipkin  to  his  wife  and  said  M.  E.  Pruett ;  4th,  a 
conveyance  or  transfer  of  a  stock  of  goods  and  mercantile 
business,  by  said  Haywood  Pipkin  to  Isaac  L.  Pipkin  and  M. 
E.  Pruett ;  5th,  transfers  of  promissory  notes  and  other  evi- 
dences of  debt,  not  particularly  specified,  by  said  Haywood 
Pipkin  to  the  several  members  of  his  family.  The  bill  alleged 
that  each  of  these  conveyances  and  transactions  was  made 
with  the  intent  to  hinder,  delay,  and  defraud  the  complain- 
ants in  the  collection  of  their  demands,  and  that  the  consid- 
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eration  expressed  in  them  was  assumed  or  fictitious.  An- 
swers were  filed  by  each  of  the  defendants,  denying  all  the 
charges  of  fraud,  and  asserting  the  validity  of  the  several  con- 
veyances ;  and  general  demurrers,  for  want  of  equity,  were 
incorporated  in  the  several  answers.  On  final  hearing,  on 
pleadings  and  proof,  the  chancellor  held  that,  even  if  the  evi- 
dence established  a  fraudulent  intent  on  the  part  of  Haywood 
Pipkin,  it  did  not  show  that  the  several  grantees  participated 
in  the  fraud,  or  had  knowledge  of  it ;  citing  the  following 
cases :  Stover  v.  Herrington,  7  Ala.  142 ;  Borland  v.  Mayo, 
8  Ala.  104 ;  Toionsend  v. ' Harivell,  18  Ala.  301  ;  Pope  v.  Wil- 
son, 7  Ala.  6d0  ;  Tompkins  v.  Nicholls,  53  Ala.  197.  He  there- 
fore dismissed  the  bill,  and  his  decree  is  now  assigned  as 
error. 

D.  Clopton,  for  appellants.     (No  briefs  on  file.) 

D.  M,  Seals,  and  Thos.  H.  Watts,  contra, 

BRICKELL,  C.  J.— 1.  The  statute  of  frauds  avoids  gifts  or 
conveyances,  only  as  to  creditors  or  purchasers,  the  persons 
who  may  sustain  injury  from  them.  Between  the  parties  and 
their  privies,  they  are  valid,  and  have  the  same  operation  and 
effect  as  if  founded  on  a  valuable  consideration,  fair,  bona 
Jide,  untainted  with  a  covinous  intent.  Strangers  have  no  right 
or  interest  in  questioning,  and  are  not  permitted  to  impeach 
or  disturb  them.  When,  therefore,  a  party,  claiming  to  be  a 
creditor,  avers  a  gift  or  conveyance  to  be  in  fraud  of  his 
rights,  and  void  under  the  statute,  the  primary  fact  is  the 
existence  of  a  debt,  to  which  the  property  given  or  conveyed 
would  be  subject,  if  the  gift  or  conveyance  did  not  stand  in 
the  way,  obstructing  legal  remedies  to  reach  it.  This  fact  is 
open  to  controversy,  and  parties  claiming  under  the  gift  or 
conveyance  have  not  only  the  right  to  require  that  it  shall  be 
proved,  but  have  the  right  to  prefer,  against  the  claim  or  de- 
mand pleaded,  any  defenses,  not  merely  personal,  which  the 
debtor  could  make  in  an  independent  suit  upon  it. 

2.  A  judgment  against  the  donor  or  grantor,  whether  ren- 
dered prior  or  subsequent  to  the  gift  or  conveyance,  is  com- 
petent evidence  of  the  debt — of  the  fact  that  the  party,  in 
whose  favor  it  was  rendered,  stands  in  a  relation  to  be  affected 
and  injured  by  the  gift  or  conveyance.  When  rendered  in  the 
regular  course  of  judicial  proceedings,  by  a  court  of  competent 
jurisdiction,  in  the  absence  of  fraud  or  collusion,  it  is  con- 
clusive evidence  of  a  debt  existing  at  the  time  of  its  rendition. 
Snodgrass  v.  Br.  Bank  Decatur,  25  Ala.  161 ;  Diihose  v.  Young, 
14  Ala.  137.     It  establishes  the  relation  of  debtor  and  creditor 
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between  the  parties  to  the  record,  and  the  amount  of  the  in- 
debtedness. There  may  have  been  error,  or  irregularity,  in 
its  rendition,  or  laches  in  making  defense  against  it ;  or  the 
court  may  have  mistaken  the  law,  and  the  rights  of  the  par- 
ties to  it.  The  controversy  it  silences,  cannot  be  reopened 
and  retried  collaterally.  The  donee  or  grantee  cannot  inquire 
into  its  merits,  or  allege  error,  which  the  debtor  could  have 
corrected  only  by  an  appeal  or  writ  of  error  to  a  superior 
tribunal. — Candee  v.  Lord,  2  Coms.  (N.  Y.)  269 ;  Swihart  v. 
Spaner,  24  Ohio  St.  432 ;  SidensparJcer  v.  Sidensparker,  52 
Me.  481 ;  Jenness  v.  Berry,  17  N.  H.  549  ;  Wingate  v.  Hay- 
wood, 40  N.  H.  437 ;  Bump  on  Fraud.  Conv.  557-8. 

The  decrees  in  favor  of  the  complainants  were  rendered  by 
a  court  of  competent  jurisdiction,  in  the  regular  course  of 
proceedings,  the  defendant  having  full  opportunity  of  con- 
testation. Their  validity  is  undisputed  by  the  defendants — 
no  fraud,  collusion,  or  want  of  good  faith  in  obtaining  them, 
is  imputed.  Whether  the  court  was  in  error  in  rendering 
them,  or  whether  a  defense  could  have  been  made  which 
would  have  prevented  their  rendition,  are  not  open  inquiries, 
and  should  not  have  been  considered  in  the  court  below  in 
the  course  of  this  suit. 

3.  Fraud  is  a  conclusion  of  law  ;  and  a  mere  general  aver- 
ment that  a  deed  is  fraudulent,  or  that  it  was  made  with  the 
intent  to  hinder,  delay,  or  defraud  creditors,  is  insufficient. 
There  must  be  an  averment  of  the  facts  which  constitute  the 
fraud,  or  which  tend  to  support  the  conclusion. — Fleivellen  v. 
Crane,  58  Ala.  627 ;  Gilbert  v.  Leivis,  1  DeGex,  J.  &  Sm.  49. 
In  Fleivellen  v.  Crane,  supra,  the  averments  were,  that  a  con- 
veyance, purporting  on  its  face  to  be  made  in  payment  of  a 
debt  due  from  the  grantor  to  the  grantee,  was  "  fraudulent 
and  void  as  against  pre-existing  creditors,"  and  that  it  was 
"  made  with  the  intent  to  hinder,  delay,  or  defraud  said  cred- 
itors." There  was  no  averment  impeaching  the  adequacy  or 
bona  fides  oi  the  consideration  expressed;  no  averment  that 
the  debt  was  not  justly  due  from  the  grantor  to  the  grantee ; 
no  averment  of  a  secret  trust  for  the  grantor.  The  averment 
was  held  insufficient  to  support  a  decree  final,  rendered  on  a 
decree  pro  confesso,  which  declared  the  conveyance  void  for 
fraud.  General  certainty  is  sufficient  in  pleadings  in  equity  ; 
and  though  a  mere  general  charge  of  fraud  is  insufficient,  it 
is  not  to  be  understood  that  the  particular  facts  and  circum- 
stances which  confirm  or  establish  it  should  be  minutely 
charged. — Story's  Eq.  PI.  §  252.  These  are  matters  of  evi- 
dence, and  it  is  not  necessary,  or  proper,  that  pleadings,  at 
law  or  in  equity,  should  be  incumbered  with  all  the  matters 
of  evidence  it  may  be  intended  to  introduce.     A  general  aver- 
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ment  of  facts — not  of  conclusions  of  law — upon  which  the 
rights  of  the  parties  depend,  is  sufficient. 

The  bill  before  us  may  not  be  drawn  with  the  certainty  and 
precision  which  is  desirable,  and  which  the  facts  developed 
by  the  evidence  rendered  practicable.  Still,  we  think,  con- 
struing it  fairly,  without  indulging  intendments  or  presump- 
tions in  favor  of  the  pleader,  that  it  must  be  regarded  as 
averring,  not  only  an  actual  intent  to  defraud  the  complain- 
ants, as  creditors  of  the  grantor,  but  the  general  facts  which 
constitute  the  fraud.  It  is  first  alleged  that,  a  short  time 
before  the  commencement  of  the  suits,  in  which  the  complain- 
ants obtained  the  decrees  it  is  the  purpose  to  enforce,  and 
for  many  years  previously,  the  grantor  owned  and  was  pos- 
sessed of  a  large  property,  real  and  personal,  "  lohich  has  been 
so  artfully  and  fraudulently  arranged  and  conveyed,  that  no  title 
to  any  portion  tJtereqf  is  noiv  in  the  name  of  the  said  Haywood 
Pipkin,  and  he  pretends  that  he  has  no  property  subject  to  levy 
and  sale  under  execution.'"  This  is  followed  by  an  averment  of 
the  conveyances  and  transfer  which  are  impeached,  as  to  each 
of  which  there  is  an  averment  that  the  consideration  was 
assumed,  or  fictitious  ;  and  a  general  averment  that  each  was 
made  with  the  intent  to  hinder,  delay,  or  defraud  the  complain- 
ants. There  is  a  succeeding  averment  of  a  fraudulent  com- 
bination between  the  grantor  and  the  grantees,  to  defeat  the 
complainants  in  the  collection  of  any  decrees  they  might 
thereafter  obtain.  These  averments  plainly  inform  the  de- 
fendants of  the  facts  upon  which  the  complainants  rest  their 
right  to  relief,  and  put  in  issue  the  validity  of  the  conveyances 
impeached. 

4.  Conveyances  cannot  be  avoided,  when  made  upon  a 
valuable  consideration,  because  of  the  fraud  of  the  grantor, 
in  which  the  grantee  does  not  participate. — 2  Brick.  Dig.  18, 
§  71.  But,  though  a  conveyance  may  recite  a  valuable  con- 
sideration, if  the  recital  is  not  true  in  fact — if  there  is  a  want 
of  satisfactory  evidence  to  establish  it — there  can  be  no  in- 
quiry into  the  good  faith  of  the  grantee.  The  fraud  of  the 
grantor  must  be  visited  on  him — he  is  not  clothed  with  any 
right  or  equity  which  will  protect  him  against  the  right  and 
equity  of  the  creditors  intended  to  be  defrauded. — Clark  v. 
Chamherlain,  13  Allen,  257 ;  Wood  v.  Hunt,  38  Barb.  302  ; 
Huggins  v.  Perrine,  30  Ala.  396;  Cole  v.  Varner,  31  Ala.  244. 

5-6.  We  may  with  propriety  remark,  before  proceeding  to 
examine  separately  the  facts  in  reference  to  each  of  the  con- 
veyances which  are  assailed,  that  the  case  presents  very  re- 
markable characteristics.  The  inferences  from  them  are  all 
unfavorable  to  the  grantor  and  grantees,  and  they  must  excite 
the  vigilance  and  jealousy  of  any  tribunal  compelled  to  pass 
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upon  the  fairness  of  the  transactions.  In  1854,  the  grantor 
became  the  guardian  of  the  complainants,  and  so  remained 
until  1865,  when  he  made  in  the  Court  of  Probate  a  j&nal  set- 
tlement, or  that  which  purports  to  be  a  final  settlement  of  his 
guardianship.  As  a  judicial  proceeding,  this  settlement  was 
a  mere  nullity,  which  could  not  be  interposed  as  a  bar  to  any 
suit  the  complainants  might  commence,  for  an  account  and 
settlement  of  the  guardianship.  The  decrees  rendered  against 
him  in  1873,  in  the  suits  commenced  in  November,  1871,  show 
that  he  was  largely  indebted  to  the  wards.  It  is  plain  that 
he  was  apprehensive  of  these  suits,  and  that  the  results  of 
them  were  not  unexpected  to  him.  By  a  special  act  of  the 
General  Assembly,  approved  February  18,  1870,  the  wife  of 
the  grantor,  the  present  defendant  Eliza  A.,  is  converted  into 
a  free-dealer,  a  feme  sole,  so  far  as  capacity  to  contract,  to  hold 
and  convey  property,  and  to  sue  and  be  sued,  is  concerned. 
On  the  15th  February,  1871,  his  son,  the  defendant  Isaac  L., 
is,  by  a  special  act  of  the  General  Assembly,  relieved  of  the 
disabilities  of  infancy.  The  consent,  if  not  the  solicitation  of 
the  grantor,  to  the  enactment  of  these  statutes,  must  be  pre- 
sumed. It  is  not  pretended  that  they  were  enacted  without 
his  agency  or  knowledge,  and  no  reason  is  offered  for  the 
change  in  the  condition  and  relation  of  the  wife,  and  of  the 
son.  In  a  short  period,  the  father  and  husband  strips  him- 
self of  all  visible  and  tangible  property,  and  the  wife,  son,  and 
sons-in-law  become  the  owners  ostensibly.  The  grantor  re- 
ceives, according  to  the  conveyances,  and  his  own  evidence, 
and  that  of  the  grantees,  about  six  thousand  dollars,  which 
entirely  disappears — no  investment  is  made  of  it,  and  it  is  not 
said,  though  their  evidence  is  consistent  with  no  other 
hypothesis,  that  he  retains  it,  a  barren  and  unproductive 
fund  his  creditors  cannot  reach.  Fraud  is  not  presumed, 
but,  like  every  other  fact,  it  may  be  proved  by  circumstances; 
and  courts,  while  not  indulging  presumptions  that  it  is  im- 
putable, cannot  refuse  to  draw  from  uncontroverted  facts  the 
inferences  flowing  from  them  logically,  and  naturally.  The 
parties  to  these  transactions  profess  their  good  faith,  and 
vigorously  disclaim  all  purpose  to  defraud.  These  profes- 
sions are  but  their  own  estimate  of  their  conduct  and  trans- 
actions, and  cannot  relieve  them  from  affording  a  reasonable 
and  just  explanation  of  facts  which  are  inconsistent  with  their 
opinions. 

7.  The  declaration  of  trust,  executed  on  the  20th  of  Janu- 
ary, 1871,  in  favor  of  Mrs.  Pipkin,  is  shown  to  be  untrue  in 
all  its  recitals  of  consideration.  This  does  not  happen  from 
inadvertence,  or  mistake,  or  carelessness.  All  the  facts  were 
known  to  the  husband,  and,  according  to  his  evidence,  were 
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known  to  the  wife,  who  frequently  made  inquiries  as  to  the 
investment  or  disposition  he  had  made  of  her  moneys  ;  and 
he  kept  them  separate  from  his  own  means.  An  instrument, 
misrepresenting  the  transaction  to  which  it  relates,  is,  at  all 
times,  the  object  of  doubt  and  suspicion,  which  diminishes,  or 
increases,  as  there  is  evidence  negativing  an  intent  or  any 
motive  to  deceive,  or  evidence  that  there  was  deliberate,  inten- 
tional deceit. 

8-9.  In  March,  1871,  without  consideration,  the  lands 
which  the  husband  had  purchased  of  Turner,  at  his  request, 
are  conveyed  to  the  wife.  This,  at  best,  if  fair,  would  be  but 
an  advancement  to  the  wife,  repelling  the  presumption  of  a 
resulting  trust  in  favor  of  the  husband.  In. derogation  of 
the  rights  of  the  creditors  of  the  husband,  at  their  instance, 
a  court  of  equity  deals  with  the  transaction  as  if  the  convey- 
ance was  immediate  from  the  husband.— 1  Am.  Lead.  Cases, 
50 ;  Huggins  v.  Perrine,  30  Ala.  396 ;  Elliott  v.  Horn,  10  Ala. 
384  ;  Patterson  v.  Campbell,  9  Ala.  933.  In  December,  1871, 
these  lands  are  conveyed,  by  deed  of  bargain  and  sale,  to 
Cameron,  the  brother  of  the  wife,  and  the  son-in-law  of  the 
husband.  In  January,  1872,  by  deed  of  bargain  and  sale, 
Cameron  conveys  a  part  of  the  lands  to  his  brother-in-law, 
the  son-in-law  of  Pipkin.  If  the  sale  and  conveyance  to 
Cameron  was  real,  upon  an  actual  valuable  consideration,  as 
it  imports,  it  is  apparent  that  clearer  and  more  convincing 
evidence  of  his  ability  to  purchase  would  have  been  given. 
There  would,  also,  have  been  some  satisfactory  evidence  of 
the  disposition  made  by  husband  or  wife,  of  the  large  sum  of 
money  which  it  is  said  he  paid.  There  is  a  want  of  evidence 
on  this  point.  So,  there  is  a  want  of  satisfactory  evidence, 
explaining  the  immediate  sale  and  conveyance  to  Thornton. 
The  fact  remains,  that  the  lands  pass  to  the  sons-in-law  of 
an  embarrassed  debtor,  apprehensive  of  suits,  and  his  credit- 
ors are  hindered  and  delayed.  There  are  too  many  badges 
of  fraud  surrounding  these  transactions,  for  a  court  to  sanc- 
tion them,  without  clear  evidence  of  the  ability  of  Cameron 
to  purchase,  of  the  payment  of  the  purchase-money,  of  his 
ignorance  of  the  fraudulent  purposes  of  the  husband  in  the 
original  conveyance  to  the  wife,  and  of  his  various  con- 
trivances by  which  his  visible  property  was  partitioned 
among  his  wife  and  children. — Hubbard  v.  Allen,  59  Ala.  283  ; 
Harrell  v.  Mitchell,  61  Ala.  270. 

The  sale  of  the  merchandise  and  choses  in  action  stands 
affected  by  all  the  facts  and  circumstances  which  are  unfavor- 
able to  the  conveyances  we  have  been  considering.  It  is  so 
near  in  point  of  time  to  those  conveyances,  and  to  the  com- 
mencement of  the  suits  against  the  vendor,  that,  in  the  light 
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of  the  evidence,  it  can  but  be  regarded  as  one  of  the  instru- 
mentalities the  parties  were  employing  to  place  all  available 
property  beyond  the  reach  of  any  decree  which  might  be 
obtained  in  those  suits. 

The  chancellor  erred,  in  not  granting  the  relief  prayed  by 
the  complainants ;  and  the  decree  must  be  reversed,  and  the 
cause  remanded,  for  further  prooceedings  in  conformity  to 
this  opinion. 

Stone,  J.,  not  sitting. 

Uhlfelder  &  Co.  v.  Carter's  Adm'r. 

Bill  in  Equity  by  Mortgagor  for  relief  against  Usury. 

1.  Equitable  relief  against  usury. — When  a  mortgagor  comes  into  equity  for 
relief,  ou  the  ground  of  usury,  he  is  required  to  pay  the  principal  und  legal 
interest,  and  is  relieved  only  from  the  usury,  in  the  absence  of  some  peculiar 
fact-ol^  circumstance. 

2.  What  contracts  are  usurious^ — Any  contract,  by  which  a  party  secures  to 
himself  more  than  lawful  interest  for  a  loan  of  money,  or  for  the  forbearance 
of  a  debt,  is  within  the  statute  against  usury  (Code,  §  2092);  and  in  det»^rmin^ 
ing  whether  it  is  tainted  with  usury,  the  courts  will  loo^  to  the  Substance  and 
eflfect,  rather  than  to  the  form  of  the  contract. 

3.  Same. — A  commission-merchant,  accepting  bills,  or  advancing  money, 
for  a  customer,  may  lawfully  contract  for  the  usual  and  reasonable  commis-» 
sions  in  the  course  of  that  business,  when  the  charge  is  intended  as  compen- 
satiou  for  the  risk,  trouble,  or  expense  incurred;  but  such  transaction  must 
be  closely  watched,  and  the  test  of  its  validity  is  the  intent  with  which  the 
charge  is  made— whether  it  was  intended  to  compensate  for  the  risk,  trouble, 
and  expense  incurred,  or  to  give  the  creditor  additional  profit  for  the  use  of 
his  money. 

4.  Same. — There  is  another  class  of  cases,  in  which  persons  engaged  in 
business  requiring  the  employment  of  their  individual  services  and  money, 
and  advancing  money  to  a  customer,  are  allowed  to  stipulate  that  the  borrower 
shall  do  some  act  by  which  their  business  shall  be  Increased  or  promoted,  or 
pay  them  such  commissions  as  they  would  have  earned  if  he  had  performed  it. 

5.  Same; —The  mortgage  in  this  case,  on  the  facts  proved,  does  not  belong 
to  either  of  these  classes  of  cases,  but  is  a  mere  cover  or  device  for  usury; 
purporting  to  have  been  given  to  secure  the  payment  of  advances  to  enable 
the  mortgagor  to  make  a  crop,  and  binding  him  to  deliver  forty  bales  of  cot- 
ton (and  fifty-four  the  second  year,  on  its  renewal),  for  storage  and  sale  by  the 
mortgagee,  or  to  pay,  as  liquidated  damages,  one  mouth's  storage  and  a  com- 
mission of  two  and  a  half  per-cent.  on  the  value  of  the  quantity  not  delivered; 
while  the  proof  showed  that  the  mortgagee  was  a  retail  merchant  in  town,  not 
engaged  in  the  storage  of  cotton,  and  knew  that  the  mortgagor,  a  freedman. 
was  a  man  of  limited  means,  who  did  not  raise  more  than  half  the  stipulated 
number  of  bales,  and  did  not  have  the  pecuniary  ability  to  supply  the  defi- 
ciency by  purchase. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  the  Hon.  H.  Austill. 
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The  bill  in  this  case  was  filed  on  the  13th  May,  1874,  by- 
Handy  Carter,  a  freedman,  against  M.  Uhlfelder  and  Isaac 
Fraleigh,  partners  doing  business,  in  the  city  of  Montgomery, 
under  the  name  of  Uhlfelder  &  Co.;  and  sought  an  account 
of  the  various  transactions  had  between  the  parties  for  a 
series  of  years,  and  equitable  relief  on  the  grounds  of  fraud 
and  usury.  The  transactions  between  the  parties,  according 
to  the  allegations  of  the  bill,  commenced  in  1867,  when  the 
complainant  raised  eight  bales  of  cotton,  and  sold  a  part  of  it 
to  the  defendants ;  and  he  charged  that  they  defrauded  him 
of  at  least  $40  in  makiog  payment  and  settlement,  he  being 
very  ignorant,  and  unable  to  read  or  write.  In  each  subse- 
quent year,  until  1872,  he  sold  and  delivered  to  them  all  the 
cotton  that  he  raised;  and  the  bill  repeated  the  charges  of 
fraud  in  each  settlement.  On  the  8th  January,  1872,  he  exe- 
cuted to  the  defendants  a  promissory  note  for  $800,  due  the 
1st  October  next  afterwards,  and  a  mortgage  to  secure  it,  con- 
veying his  entire  crop  of  cotton  to  be  raised,  with  several 
horses,  mules,  wagons,  farming  implements,  &c.;  in  which 
note  and  mortgage,  his  wife  and  one  Robert  Patterson,  an- 
other freedman,  who  was  in  his  employment,  joined  with  him. 
On  the  24th  February,  187IJ,  he  executed  to  said  defendants 
another  note  and  mortgage,  in  which  his  wife  and  said  Patter- 
son joined  as  before.  Copies  of  this  note  and  mortgage  were 
made  exhibits  to  the  bill.  The  note  is  for  $800,  payable  on 
the  1st  October 'next  after  date,  and  declares  "that  said 
amount  was  obtained  from  said  M.  Uhlfelder  &  Co.  bona  fide, 
as  an  advance  for  the  purpose  of  making  a  crop,  and  that 
without  such  advance  it  would  not  be  in  our  power  to  procure 
the  necessary  teams,  provisions,  and  farming  implements  to 
make  a  crop."  The  mortgage  recites  an  indebtedness  of  $800, 
as  evidenced  by  the  note,  and  then  proceeds — 

"  And  whereas,  also,  in  consideration  of  the  promise  and 
agreement  hereafter  made  by  the  said  M.  Uhlfelder  &  Co., 
we  have  promised  and  agreed  with  them  to  deliver  to  them, 
between  the  24th  day  of  February  and  the  1st  day  of  Octo- 
ber next,  at  their  ware-house  in  the  city  of  Montgomery,  fifty- 
four  (54)  bales  of  cotton,  of  the  average  weight  of  500  lbs., 
and  the  average  quality  of  '  low-middlings,'  for  storage  at  the 
usual  rates  in  said  city  of  Montgomery,  and  for  sale  for  two 
and  a  half  per-cent.  on  the  amount  of  sales  ;  in  consideration 
of  which  said  promise  and  agreement,  so  made  by  us,  the  said 
M.  Uhlfelder  &  Co.  have  promised  and  agreed,  and  do  hereby 
promise  and  agree,  to  provide  and  furnish  good  storage  for 
the  cotton  so  delivered,  and  to  sell  said  cotton  for  the  com- 
mission aforesaid ;  and,  in  consideration  of  said  promise  and 
agreement  made  to  us  by  said  M.  Uhlfelder  &  Co.,  we  do  fur- 
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ther  promise  and  agree  that,  in  default  of  delivery  to  them  of 
said  fifty-four  bales  of  cotton,  of  the.  average  weight  and 
quality  as  herein  agreed,  or  any  part  of  the  same,  to  pay  the 
said  M.  Uhlfelder  &  Co.,  on  the  1st  day  of  October  next,  as 
liquidated  damages,  the  usual  rates  of  storage,  in  said  city  of 
Montgomery,  for  one  month,  on  the  number  of  bales  so  failed 
to  be  delivered,  and  also  an  amount  equal  to  two  and  a  half 
per-cent,  on  the  value,  in  said  city  of  Montgomery,  on  the  1st 
day  of  October  next,  of  said  cotton  so  failed  to  be  delivered  : 
Now,  therefore,  in  order  to  secure  the  payment  of  said  note 
or  writing,  the  delivery  of  said  cotton  jfor  storage  and  sale,  as 
herein  agreed  upon,  the  payment  of  said  stipulated  damages 
in  case  of  default  made  therein  by  us,  and  also  to  secure  the 
payment  of  any  future  indebtedness  due  and  owing  by  us  to 
the  said  M.  Uhlfelder  &  Co.,  whether  for  future  advances, 
supplies  for  bagging,  rope  and  ties,  the  payment  of  bills  and 
drafts  accepted  for  our  accommodation  or  otherwise, — all  of 
said  indebtedness,  however,  to  be  due  and  owing  to  the  said 
M.  Uhlfelder  &  Co.  on  the  1st  day  of  October  next ;  we  do 
hereby  grant,"  &g.,  "  to  the  said  M.  Uhlfelder  Co.,  their  sur- 
vivors and  assigns,  the  following  described  property,  to-wit : 
the  entire  crop  of  cotton  and  corn  which  may  be  made  and 
grown  during  the  present  year  on  the  plantation  in  Mont- 
gomery county  known  as  the  '  Cowley  place,'  which  we  are 
cultivating  the  present  year;  also,"  two  horses,  two  mules, 
three  wagons,  one  buggy,  two  cows  and  a  calf,  farming  im- 
plements, &c.  The  condition  of  the  mortgage  was,  that  if 
default  should  be  made  by  the  mortgagors  in  the  payment  of 
the  money,  the  delivery  of  the  cotton,  or  any  other  stipulation 
on  their  part  to  be  performed,  the  mortgagees  might  take 
possession  of  the  property  conveyed,  and  sell  the  same  at 
public  auction,  and  might  become  themselves  the  purchasers 
at  the  sale,  &g. 

The  bill  alleged  that  this  mortgage,  and  the  preceding  one, 
were  obtained  from  the  complainant  by  fraud  and  undue  in- 
fluence on  the  part  of  the  defendants,  who  took  advantage  of 
his  ignorance,  and  of  the  confidence  which  he  reposed  in 
them ;  th£|,t  the  mortgages  were  not  read  over  to  him,  and  he 
would  not  have  understood  their  stipulations,  if  they  had 
been  read  to  him ;  that  the  mortgagees  knew  his  pecuniary 
condition,  and  his  inability  to  raise  or  procure  the  quantity 
of  cotton  stipulated  ;  that  it  was  never  intended  he  should 
deliver  the  number  of  bales  stipulated,  but  the  stipulations 
were  intended  as  a  device  or  cover  for  usurious  interest  in 
the  charges  made  by  the  mortgagees ;  that  they  had  taken 
possession  of  all  the  personal  property  conveyed  by  the  last 
mortgage,  and  had  sold  or  otherwise  disposed  of  the  same, 
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and  claimed  that  the  complainant  was  still  indebted  to  them, 
whereas,  on  a  proper  accounting,  they  would  owe  him  from 
$500  to  $1,000;  that  he  owned  personal  property  worth  at 
least  $1,000  when  he  commenced  his  dealings  with  the 
defendants,  all  of  which  had  gone  into  the  possession  of  the 
defendants,  together  with  the  crops  raised  by  him  each  year; 
that  the  defendants  had  defrauded  him  in  the  weight  and  sale 
of  his  cotton,  in  the  charges  made  against  him,  in  the  accounts 
rendered,  &g.  He  therefore  prayed  an  account  of  all  his 
dealings  with  the  defendants,  a  decree  against  them  for  any 
balance  found  in  his  favor,  and  general  relief. 

The  defendants  answered  the  bill,  but  not  under  oath,  an 
oath  having  been  waived  by  the  complainant ;  denying  there- 
in, positively  and  specifically,  all  the  charges  of  usury,  fraud, 
or  undue  advantage.  The  complainant  testified,  as  a  witness 
for  himself,  as  to  his  pecuniary  condition  when  he  commenced 
trading  with  the  defendants,  the  quantity  of  cotton  he  raised 
and  delivered  to  them  each  year,  the  amount  of  money  and 
goods  he  received  from  them,  &c. ;  and  he  stated  the  induce- 
ments by  which  the  defendants  procured  him  to  execute  the 
mortgages,  and  the  particulars  of  some  transactions  in  which 
they  had  taken  nndue  advantage  of  him  while  drunk.  He 
also  took  the  depositions  of  his  wife  and  said  Patterson, 
whose  testimony  corroborated  his  own  as  to  the  amount  of 
his  crops,  the  goods  received  from  the  defendants,  &c.  On 
the  part  of  the  defendants,  the  deposition  of  M.  Uhlfelder 
was  the  only  one  taken,  who  testified,  in  general  terms,  to  the 
fairness  of  all  the  transactions  between  his  firm  and  the  com- 
plainant ;  denied  that  they  sought  any  dealings  with  him,  or 
used  any  inducements  to  get  his  business ;  alleged  that  he 
first  asked  them  for  credit,  and  they  extended  it  to  him  for 
several  years  without  requiring  a  mortgage,  but,  as  his  crop 
each  year  failed  to  pay  up  his  indebtedness,  they  required  a 
mortgage  in  1872,  and  again  in  1873 ;  and  that  after  taking 
possession  of  the  property  conveyed  by  the  last  mortgage, 
they  agreed  with  him  upon  the  value  of  it,  and  gave  him 
credit  for  the  agreed  value.  He  alleged,  also,  that  they  had 
furnished  the  defendant,  in  each  year,  a  statement  of  his 
account  with  them,  which  was  correct ;  but  he  could  not 
recollect  any  amounts,  or  particular  transactions,  and  said 
that  his  books  were  lost. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  each  of  the  mortgages  was  tainted  with  usury ;  and 
he  ordered  an  account  to  be  stated  by  the  register,  "  as  fol- 
lows :  he  will  charge  complainant  with  $458. o2  on  the  8th 
January,  1872,  and  with  all  debits  against  him  for  advances 
since  made  to  him  by  respondents,  allowing  them  interest  at 
Vol.  lxiv. 
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eight  per-cent.,  and  commissions  of  two  and  a  half  per-cent. 
on  such  advances ;  and  will  credit  complainant  with  the  pro- 
ceeds of  all  cotton  delivered  by  him  to  them  ;  and  he  will  not 
allow  them  credit  for  commissions  on  cotton  never  delivered 
to  them  by  complainant.  He  will  ascertain,  also,  the  value 
of  the  property  taken  by  the  respondents  under  the  mort- 
gage, at  the  time  it  was  so  taken,  and  will  allow  complainant 
credit  for  such  value."  The  register  stated  the  account,  and 
made  his  report  at  the  next  term  of  the  court,  showing  a  bal- 
ance in  favor  of  the  complainant,  which,  with  interest  up  to 
November,  1878,  the  day  on  which  the  report  was  made, 
amounted  to  $538.03.  The  chancellor  confirmed  the  report, 
to  which  no  exceptions  were  filed,  and  rendered  a  decree  in 
favor  of  the  complainant  for  $538.03,  taxing  all  the  costs 
against  the  defendants.  The  original  complainant  died  before 
the  rendition  of  the  final  decree,  and  the  cause  was  revived 
in  favor  of  his  personal  representative.  Each  of  the  decrees 
is  assigned  as  error. 

Teoy  &  Tompkins,  for  appellants. 

Thos.  H.  Watts,  contra.     (No  briefs  on  file.) 

BEICKELL,  C.  J. — As  the  case  is  presented,  it  is  not 
necessary  to  inquire  whether  the  stipulations  for  the  future 
delivery  of  the  cotton,  contained  in  the  mortgages,  can  be 
regarded  as  agreements  for  liquidated  damages,  or  in  the 
nature  of  a  penalty,  to  be  compensated,  if  there  is  a  breach, 
only  by  the  recovery  of  actual  damages.  The  whole  inquiry  is 
resolved  into  the  question,  whether  these  stipulations  are  not 
mere  devices  to  obtain  a  greater  rate  of  interest,  for  the  for- 
bearance of  an  existing  debt,  than  is  lawful.  The  facts  are, 
that  the  mortgagor  was  indebted  to  the  mortgagees,  in  a  sum 
stated  in  the  mortgages  at  eight  hundred  dollars,  but  which 
is  shown  to  have  been  much  less  in  amount ;  the  balance 
accruing  upon  dealings  for  several  years.  The  mortgagor 
was  a  farmer  of  limited  means,  known  to  the  mortgagees  not 
to  have  the  ability  of  raising  more  than  fifteen  or  twenty  bales 
of  cotton  in  any  one  year,  under  the  most  favorable  circum- 
stances, and  not  of  ability  to  purchase  cotton  to  supply  any 
deficiency  between  the  quantity  he  could  raise  and  that  stip- 
ulated to  be  delivered.  The  mortgagees  were  retail  merchants, 
not  factors,  or  brokers,  or  warehouse-men.  Into  the  first 
mortgage  is  introduced  a  stipulation,  that  the  mortgagor 
shall,  on  or  before  the  first  of  the  ensuing  October,  deliver  to 
the  mortgagees,  for  storage  and  sale,  forty  bales  of  cotton; 
and  into  the  second  mortgage  a  like  stipulation  is  introduced, 
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for  the  delivery  of  fifty-four  bales  of  cotton.  Id  the  event  of 
a  failure  to  deliver,  the  mortgagor  stipulated  to  pay,  as  liqui- 
dated damages,  one  month's  storage,  and  a  commission  of 
two  and  a  half  per  centum  on  the  value  of  the  cotton  not 
delivered. 

All  contracts,  express  or  implied,  for  the  payment  of  money, 
or  other  thing,  or  for  the  performance  of  any  act  or  duty,  bear 
interest  from  the  day  such  money  or  thing,  estimating  it  at 
its  money  value,  should  have  been  paid,  or  such  act,  estimat- 
ing the  compensation  therefor  in  money,  performed.  The 
lawful  rate  of  interest  is  eight  per-centum  per  annum  ;  and 
any  contract  for  a  higher  rate  is  usurious,  and  can  be  enforced 
for  only  the  principal.— Code  of  1876,  §§  2088,  2092.  Mort- 
gages, like  other  contracts,  may  be  impeached  for  usury,  and, 
at  law,  the  same  consequences  result,  as  would  follow  from 
taking  or  reserving  it  in  any  other  form  of  contract.  When, 
however,  it  becomes  necessary  for  the  mortgagor  to  resort  to 
a  court  of  equity  for  relief,  in  the  absence  of  some  peculiar 
fact  or  circumstance,  the  court  will  not  interfere,  unless  he 
pays  the  principal  and  lawful  interest.  Relief  from  the  usury 
is  the  extent  to  which  he  is  entitled  in  good  conscience. 
1  Story's  Eq.  §  301 ;  Br.  Bank  of  Mobile  v.  Stroiher,  15  Ala.  51 ; 
Hunt  V.  Acre,  28  Ala.  580 ;  Noble  v.  Walker,  32  Ala.  456 ;  Es- 
lava  V.  Elmore,  50  Ala.  587. 

In  determining  whether  a  contract  is  infected  with  usury, 
its  substance  and  effect,  not  its  form,  is  material.  The  intent 
to  take  or  reserve  more  than  lawful  interest  for  a  loan  of 
money,  or  the  forbearance  of  a  debt,  must  exist ;  and  this  is 
deduced  from  the  relations  of  the  parties,  their  acts  contem- 
poraneous with,  or  subsequent  to  the  contract,  and  all  attend- 
ant circumstances.  When  this  intent  exists,  and  such  is  the 
substance  and  effect  of  the  contract,  no  form  or  covering 
which  may  be  given  it,  no  device  or  shift,  can  sustain  it.  A 
simple  loan,  or  the  mere  forbearance  of  an  existing  debt, 
which,  with  the  lawful  interest,  is  not  put  at  hazard,  but  is 
certainly  to  be  paid,  will  become  usurious,  by  engrafting  upon 
it  stipulations  intended  for  the  additional  profit  of  the  cred- 
itor, and  not  as  compensation  for  loss  or  inconvenience  he 
may  bear. — Durham  v.  Day,  13  Johns.  40 ;  Durham  v.  Gould, 
16  Johns.  367. 

A  commission-merchant,  accepting  bills,  or  advancing 
money  for  a  customer,  may  contract  for  the  usual  reasonable 
commissions  in  the  course  of  that  business,  when  the  charge 
is  intended  as  compensation  for  the  risk,  trouble,  or  expense 
he  may  incur. — Nourse  v.  Prime,  7  John.  Ch.  69  ;  Brovm  v.  Har- 
rison, 17  Ala.  774 ;  S  willy  v.  Lyon,  18  Ala.  552.  But  such 
transactions  must  be  closely  watched ;  and  in  the   language 
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of  Daegan,  C.  J.,  in  the  case  last  cited,  "If  the  transaction 
was  a  device  to  evade  the  statute  against  usury,  then  the 
mere  form  of  the  contract  could  not  relieve  the  party  seeking 
to  enforce  it  from  the  consequences  of  usury  ;  for  mere  device 
or  shift  can  not  purge  the  contract,  if  it  be  tainted  ivith  the 
intent  to  take  more  than  laivful  interest  by  way  of  loan."  The 
intent  is  the  test — was  it  intended  to  compensate  for  risk, 
trouble  or  expense,  incurred  at  the  request  of  the  debtor,  or 
was  it  intended  to  give  the  creditor  additional  profit  for  the 
loan  of  money,  or  the  forbearance  of  a  debt. 

There  is  another  class  of  cases,  in  which,  in  the  usual 
course  of  business,  money  and  individual  services  are  em- 
ployed, and  when  the  real  purpose  is  to  promote  the  business, 
parties  have  been  allowed  to  enter  into  contracts  for  the  loan 
or  advance  of  money,  or  for  the  forbearance  of  an  existing 
debt,  engrafting  upon  the  contract  a  stipulation  that  the 
debtor  shall  do  some  act  by  which  such  business  will  be 
increased,  or,  if  he  makes  default,  to  pay  such  commissions 
as  could  have  been  earned  if  he  had  performed.  Of  this  class 
of  cases  is  that  of  Pollard  v.  Baylor,  6  Munf.  433,  to  which 
we  are  referred  by  counsel  for  the  appellants  ;  in  which  it  was 
held,  that  a  commission-merchant,  granting  indulgences  to  a 
debtor,  could  connect  with  the  contract  a  stipulation  that  the 
debtor  should  consign  him  tobacco,  to  be  sold  for  the  pay- 
ment of  the  debt,  and,  if  he  failed,  that  he  should  pay  the 
usual  commission  for  making  sales.  The  case  had  been  pre- 
viously before  the  Court  of  Appeals  ;  and  the  contract  was 
pronounced  usurious,  and  a  deed  of  trust  made  for  its  secur- 
ity \oid.— Pollard  v.  Baylor,  4  Hen.  &  Munf.  223.  In  Cockle 
V.  Flack,  93  U.  S.  (3  Otto),  344,  a  commission-merchant 
advanced  a  pork-packer  $100,01)0,  at  a  stipulated  interest,  to 
be  employed  in  the  purchase  of  pork,  and  it  was  intended  the 
pork  should  be  consigned  to  him  for  sale.  A  stipulation  that, 
if  it  was  not  consigned,  a  fixed  commission  should  be  paid 
the  merchant,  it  was  held,  did  not  necessarily  render  the 
transaction  usurious — that  it  was  a  question  for  the  jury,  in 
view  of  all  the  facts,  to  decide  whether  the  stipulation  was  a 
mere  device  to  cover  usurious  interest,  or  engrafted  upon  the 
advance  of  the  money  in  good  faith,  to  secure  in  addition  to 
lawful  interest  the  profits  incidental  to  the  sale  as  commission- 
merchants.  The  court  said :  "  It  is  to  be  considered  that 
defendants  were  engaged  in  a  business  which  was  legitimate, 
and  in  which  both  custom  and  sound  principle  authorized  the 
joint  use  of  their  money  and  their  personal  service,  increased 
in  value  by  their  integrity  and  experience.  To  both  these 
sources  they  looked  for  their  profits,  and  they  were  necessa- 
rily limited.     It  was  a  necessity  of  their  trade,  and  it  was  law- 
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ful  for  them,  while  loaning  their  money  at  a  specified  rate  of 
interest,  to  stipulate  with  parties  to  whom  it  was  loaned  for 
the  incidental  advantages  of  acting  as  commission-merchants 
for  the  sale  of  the  property  in  which  the  money  was  to  be 
invested  by  the  borrower.  They  had  the  right,  also,  to 
require,  as  a  condition  of  the  loan,  that  it  should  be  invested 
in  such  property  as  would  require  their  services  in  selling  and 
handling  it.  .  .  .  We  see  no  reason  why  the  parties 
could  not  go  a  step  further,  and  stipulate  that  if,  for  any 
reason  operating  in  the  interest  of  the  borrower,  he  should 
prefer  to  become  his  own  broker  or  commission-merchant,  or 
to  sell  at  home,  he  should  pay  tlie  commission  which  the 

other  had  a  right  to  contract  for  and  recover 

While  it  was  possible  to  make  such  a  transaction  a  mere 
cover  for  usury,  it  was  at  the  same  time  possible  that  the 
contract  was  a  fair  one  in  aid  of  defendants'  business — a  bus- 
iness in  which  they  were  actually  and  largely  engaged,  and 
in  which  lending  was  the  mere  incident,  and  not  the  main 
pursuit."  A  similar  transaction  was  supported  in  Matthews  v. 
Coe,  70  N.  Y.  230;  S.  G.  26  Am.  /)83  ;  see,  also,  Grubbs  v. 
Brooks,  47  Penn.  485  ;  Suydam  v.  West/all,  4  Hill,  N.  Y.  211. 
The  manifest  distinction  between  these  cases  and  the  pre- 
sent is,  that  the  creditors  in  making  the  loans,  or  in  the  for- 
bearance of  the  present  debt,  added  only  a  stipulation  which 
would  promote  the  business  in  which  they  were  engaged,  and 
which  was  usual  in  the  course  of  such  business.  The  loans 
or  advances  were  to  be  invested  in  the  purchase  of  the  prop- 
erty, for  the  consignment  of  which  they  stipulated,  or  the 
property  was  to  be  sold  and  applied  to  the  payment  of  the 
existing  debt.  In  all  of  them,  performance  of  the  contract  was 
stipulated,  and  the  ability  of  the  debtor  to  keep  and  perform 
was  not  questioned  or  doubted.  Here,  performance  of  the 
stipulation  for  the  delivery  of  the  cotton  was  not,  and  could 
not  have  been,  contemplated.  The  inability  of  the  mortgagor 
to  perform  was  known  to  the  mortgagees,  and  the  payment 
of  the  stipulated  damages  it  was  intended  and  expected  they 
would  receive,  without  ever  being  subjected  to  the  labor, 
expense,  and  loss  of  time,  which  would  have  been  incident  to 
the  storage  and  sale  of  the  cotton,  if  it  had  been  delivered. 
Nor  was  the  storage  and  sale  of  cotton  upon  commission,  the 
business  in  which  they  were  engaged,  and  for  the  increase  of 
which,  it  is  fair  to  presume,  they  would  employ  their  capital, 
whether  it  was  in  the  form  of  existing  debts,  or  of  money  in 
hand.  When  an  agreement  for  a  loan  or  advance  of  money, 
or  the  forbearance  of  a  debt,  is  part  of  an  entire  contract, 
whether  usury  is  intended  is,  in  all  cases,  a  question  of  fact. 
Synith  v.  Marion,  27  N.  Y.  137.     When   the   entire  contract 
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indicates  that  any  one  of  its  stipulations  must  operate  to  yield 
the  creditor  a  profit  for  the  loan  or  forbearance,  and  not  com- 
pensation for  loss  or  inconvenience,  or  for  services  rendered, 
or  which  it  was  contemplated  he  would  render,  it  must  be 
pronounced  usurious.  The  mortgagees,  in  the  light  of  the 
facts,  were,  under  the  guise  of  a  stipulation  for  the  future 
delivery  of  cotton  for  storage  and  sale,  but  stipulating  for  the 
payment,  in  addition  to  lawful  interest  on  the  debt  due  them, 
of  the  additional  profit  of  the  usual  charges  for  storage,  and 
the  commission  on  the  sales.  It  not  being  contemplated  that 
the  cotton  would  be  delivered,  they  could  as  well  have  stipu- 
lated for  the  payment  of  the  precise  sum  of  money  to  which 
the  storage  and  commissions  will  amount,  in  addition  to  the 
lawful  interest.  All  agreements  of  this  kind  must  be  zealously 
watched,  or  the  statutes  against  usury  will  be  nullified. 

We  are  of  the  opinion  there  is  no  error  in  the  record,  and 
the  decree  will  be  affirmed. 


Wilcox,  Gibbs  &  Co.  v,  Henderson. 

Action  on  Promissory  Note,  hy  Payee  against  Maker  ;  Pleas, 
Failure  of  Consideration,  and  Fraud. 

1.  Relevancy  of  evidence,  affecting  consideration  of  note. — In  an  action  on  a 
note  given  for  the  price  of  naauipulated  !;;uano,  sold  by  plaintiffs  to  defendant, 
printed  circulars  and  posters,  publicly  displayed  and  distributed,  purporting 
to  give  the  chemical  analysis  and  ingredients  of  the  guano  sold  by  plaintiffs, 
are  competent  evidence  for  the  defendant,  as  tending  to  show  that  these  state- 
ments were  part  of  the  stipulations  and  inducements  of  the  contract  ;  and  the 
fact  that  they  were  dated  and  (Hstributed  several  years  before  the  sale  to  the 
defendant,  does  not  affect  their  admissibility  as  evidence,  in  the  absence  of 
proof  of  any  change  in  the  composition  or  manufacture. 

'2.  Same;  declarations  of  agent ;  representations  of  quality,  as  warranty. — The 
sale  to  defendant  having  been  made  by  plaintiffs'  agent,  it  is  competent  for  the 
defendant  to  prove  that  said  agent,  in  making  the  sale,  "told  defendant  that 
he  had  authority  from  plaintiffs  to  warrant  theirs  to  be  good  guano  ;"  but  such 
statement  does  not,  as  matter  of  law,  amount  to  a  warranty  ;  and,  even  if  be- 
lieved, it  does  not  necessarily  constitute  a  defense  to  an  action  on  the  note. 

3.  Same;  same. — As  evidence  tending  to  show  the  quality  of  the  article 
sold,  the  defendant  may  adduce  the  testimony  of  other  planters,  who  bought 
from  plaintiffs'  said  agent  during  the  same  year,  as  to  its  worthlessness  ;  and 
plaintiffs  may,  in  like  manner,  prove  its  worth  and  good  quality,  by  the  testi- 
mony of  other  purchasers. 

4.  Representations  of  quality,  as  constituting  warranty  or  fraud. — A  representa- 
tion by  the  seller,  as  to  the  quality  of  an  article  sold  by  him,  when  merely  the 
exprefsion  of  an  opinion,  does  not  amount  to  a  warranty  ;  nor  does  it  consti- 
tute a  defense  to  an  action  for  the  price,  unless  he  knew  it  to  be  untrue,  or 
stated  it  as  a  fact  when  he  had  no  knowledge  or  well-founded  belief  that  it  was 
true  ;  and  this  rule  equally  applies  to  representations  of  an  agent  in  negotia- 
ting a  sale. 
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5.  Measure  of  proof. — The  proper  measure  of  proof,  in  civil  canses,  is  ren- 
sonc^le  conviction  or  satisfaction  of  the  mind  :  ^'dearly  convinced,"  as  applied 
to  the  measure  of  proof  required,  lays  down  too  exacting  a  rule. 

6.  Burden  and  sufficiency  of  proof. — When  the  evidence  is  equally  balanced, 
the  verdict  of  the  jury  should  be  for  the  defendant;  yet,  where  the  plaintiff 
has  made  out  &  prima  facie  case,  by  introducing  the  note  on  which  the  action 
is  founded,  the  onus  is  then  shifted  to  the  defendant  to  prove  his  defense  ;  and 
if  the  evidence  as  to  that  is  equally  balanced,  the  verdict  should  be  for  the 
plaintiff. 

Appeal  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  Clayton. 

This  action  was  brought  by  the  appellants,  suing  as  part- 
ners, against  John  B.  Henderson  ;  was  commenced  on  the  10th 
September,  1872,  and  was  founded  on  the  defendant's  prom- 
issory note  for  $426.30 ;  which  was  dated  the  22d  January, 
1871,  and  payable  to  the  plaintilffs  or  order,  on  or  before  the 
1st  day  of  November  next  after  date  ;  and  which  purported 
to  be  given  "  for  value  received,  being  for  six  tons  of  manipu- 
lated guano  and  expenses  on  same,"  and  was  credited  with 
$50,  paid  December  20th,  1871.  The  defendant  pleaded— 
"Ist,  the  general  issue  ;  2d,  no  consideration  ;  3d,  want  of  con- 
sideration ;  4th,  failure  of  consideration  ;  5th,  fraud  and  mis- 
representation ;  6th,  breach  of  warranty  ;"  and  several  other 
special  pleas,  alleging  that  the  guano  was  not  inspected, 
stamped  and  branded,  as  required  by  a  statute  since  repealed. 
Issue  was  joined  on  all  these  pleas. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiffs  having  offered  in  evidence  the  note  on  which  the 
suit  was  founded,  the  defendant  testified,  as  a  witness  for 
himself,  that  he  bought  the  guano,  for  which  the  note  was 
given,  from  W.  M.  Murphree,  who  was  his  brother-in-law, 
'•and  was  also  plaintiffs'  agent  for  the  sale  of  their  manipu- 
lated guano  ;  and  who  proposed  to  sell  the  same  to  defend- 
ant, and  told  defendant  that  he  had  authority  from  plaintiffs 
to  warrant  theirs  to  be  good  guano ;  which  statement  of  said 
Murphree  was  an  inducement  to  defendant  to  buy  said  guano, 
and  thereupon  he  purchased  the  same."  He  further  described 
the  quality  of  his  land,  the  manner  in  which  he  plowed  and 
prepared  it,  using  the  guano  on  some  of  the  rows  of  cotton, 
and  leaving  others  without  it ;  and  added  :  "  I  cultivated  all 
of  it  very  well,  and  could  not  see  any  difference  in  the  cotton, 
or  its  yield,  in  the  rows  where  there  was  guano,  and  where 
there  was  none.  It  was  of  no  benefit  whatever  to  me."  The 
plaintiffs  objected  "  to  all  the  testimony  of  said  witness,  as  set 
out  above,  as  to  how  he  prepared  his  land,  and  how  he  ap- 
plied said  guano,  and  also  to  the  statement  that  he  derived 
no  benefit  from  the  use  of  said  guano,  upon  these  grounds  ; 
that  the  consideration  is  expressed  in  the  note,  and  the  de_ 
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fendant  has  not  shown  that  any  fraud,  false  representation, 
or  deceit  was  practiced  on  him,  to  induce  him  to  give  said 
note  ;  and  because  the  evidence  is,  in  legal  effect,  changing, 
or  tends  to  vary  or  change,  the  written  contract  of  the  par- 
ties." The  court  overruled  the  objections,  and  admitted  the 
evidence ;  and  the  plaintiffs  excepted.  The  defendant  also 
introduced  as  a  witness  Poney  Henderson,  his  brother,  who 
was  a  farmer  by  occupation,  and  who  testified  that  he  exam- 
ined the  defendant's  cotton  in  the  field  on  which  he  had  used 
the  guano,  several  times  during  the  season,  and  could  see  no 
difference  between  the  rows  on  which  the  guano  had  been  ap- 
plied and  those  on  which  it  had  not  been  used.  "  Plaintiffs 
made  the  same  objections  to  the  testimony  of  this  witness,  as 
to  the  testimony  of  the  defendant  himself ;  which  objections 
the  court  overruled,  and  the  plaintiffs  excepted." 

W.  M.  Murphree  was  then  -introduced  as  a  witness  for  the 
plaintiffs,  and  testified  :  "  I  sold  to  defendant  the  guano,  for 
which  the  note  sued  on  was  given.  I  never  warranted  nor 
represented  to  him,  nor  to  any  one  else,  that  Wilcox,  Gibbs  & 
Co.'s  guano  was  a  good  guano.  I  represented  and  warranted 
it  to  be  what  the  analysis  in  the  printed  circulars  that  year 
represented  it  to  be.  I  was  authorized  to  warrant  it,  and  did 
generally  warrant  it,  to  be  what  the  analysis  in  the  printed 
circulars  showed  ;  and  while  I  do  not  recollect  what  conver- 
sation I  had  with  the  defendant  while  negotiating  the  sale  to 
him,  and  have  no  recollection  of  what  was  said,  only  I  know 
I  never  represented  to  him,  or  to  any  one  else,  that  said 
guano  had  or  possessed  any  qualities  but  those  shown  in  the 
analysis  in  the  printed  circulars  and  advertisements  of  that 
year."  On  cross-examination,  this  witness  was  shown  a  pam- 
phlet published  in  the  year  1867,  containing  the  various  cir- 
culars and  advertisements  of  the  plaintiffs'  guanos ;  and  testi- 
fied, as  to  it,  "  that  said  pamphlet  was  not  one  of  plaintiffs' 
circulars  for  the  year  1871,  and  that  he  did  not  know  whether 
the  pamphlet  shown  him  was  circulated  as  an  advertisement 
for  or  during  the  year  1871."  The  defendant  then  offered  in 
evidence  "  two  tables  of  analyses  of  Wilcox,  Gibbs  &  Co.'s 
manipulated  guano,"  as  contained  in  the  said  pamphlet.  The 
plaintiffs  objected  to  their  admission  as  evidence,  "  because 
said  pamphlet  was  not  shown  to  have  been  circulated  by 
them,  or  by  their  agents,  as  an  advertisement  for  the  year 
1871 ;  and  because  said  analyses  are  irrelevant  and  illegal, 
and  were  not  offered  in  connection  with  all  that  was  printed 
on  the  same  pages  of  said  pamphlet."  The  court  overruled 
the  objections,  and  the  plaintiffs  excepted. 

The  plaintiffs  then  read  in  evidence,  without  objection,  the 
remainder  of  the  pages  of  said  pamphlet  on  which  said  analy- 
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ses  were  printed,  and  also  some  extracts  from  a  printed  pam- 
phlet circulated  by  them  in  1871,  as  follows  :  "  We  guarantee 
our  guanos  to  be  fully  up  to  the  standard  of  our  representa- 
tions by  analysis,  and  publish  in  this  circular  copies  of  analy- 
sis by  eminent  chemists,  showing  the  constituents  of  the 
guanos,  together  with  reports  from  planters,  giving  the  prac- 
tical results  from  their  use  ;  upon  which  our  representations 
and  this  guaranty  are  made.  But  we  dx)  not  guarantee  any 
given  results  from  their  use.  We  can  only  guarantee  the 
purity  of  the  guanos,  and  this  we  do  to  the  fullest  extent,"  &c. 
"  Plaintiffs  then  offered  to  prove,  by  Felix  Walker,  James 
Davidson,  John  Hamill,  and  other  farmers  residing  within 
from  five  to  ten  miles  of  the  defendant  in  1871,  that  they 
bought  of  said  Wilcox,  Gibbs  &  Co.'s  manipulated  guanos, 
from  plaintiffs'  agent  in  Troy,  Alabama,  and  used  it  on  their 
crops  of  corn  and  cotton  in  1871,  with  good  results;  that  it 
paid  them,  in  the  increased  yield  of  their  crops,  at  least  one 
hundred  per-cent."  The  court  excluded  this  testimony,  on 
the  defendant's  objections,  and  the  plaintiffs  excepted. 

"  The  court  charged  the  jury,  among  other  things,  that  if 
they  believed,  from  the  evidence,  that  Murphree,  the  plain- 
tiffs' agent,  represented  to  the  defendant  that  the  guano  was 
a  good  guano,  and,  from  the  application  and  tests  of  its 
utility  made  by  the  defendant,  they  believed  that  it  was  not  a 
good  guano,  they  will  find  for  the  defendant ;"  also,  "  that  it 
made  no  difference  whether  the  representations  made  by 
Murphree  to  the  defendant  were  made  willfully  or  innocently, 
provided  they  were  untrue,  and  influenced  the  defendant  in 
making  the  purchase."  The  plaintiffs  excepted  to  each  of 
these  charges,  and  requested  the  following  written  charges  : 
1.  "If  the  evidence  is  equally  balanced,  the  jury  must  find 
for  the  plaintiffs."  2.  "  There  can  be  no  failure  of  considera- 
tion, when  a  party  gets  what  he  contracts  to  receive."  3. 
"The  burden  of  proving  that  plaintiffs'  agent  falsely  repre- 
sented the  guano  to  the  defendant  to  be  good  guano,  and  that 
it  was  not  good,  is  on  the  defendant ;  and  unless  he  has 
clearly  and  satisfactorily  proved  the  same,  the  jury  must  find 
for  the  plaintiffs."  The  court  refused  each  of  these  charges 
as  asked,  but  gave  the  3d  with  this  qualification  :  "  But  the 
words  '  clearly  and  satisfactorily,'  as  they  appear  in  this 
charge,  do  not  mean  that  the  defendant  must  prove  his  de- 
fense beyond  a  reasonable  doubt :  if  he  has  proved  that  plain- 
tiffs' agent  falsely  represented  to  him  that  it  was  good  guano, 
reasonably,  to  your  satisfaction,  then  you  must  find  for  the 
defendant."  The  plaintiffs  excepted  to  the  refusal  of  each  of 
these  charges  as  asked,  and  to  the  qualification  added  to  the 
third. 
Voii.  liXiv. 
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The  plaintiffs  also  requested  the  following  charges,  which 
were  in  writing :  4.  "  Unless  the  jury  are  clearly  satisfied, 
from  the  evidence,  that  the  plaintiffs'  agent  falsely  and  de- 
ceitfully represented  to  the  defendant  that  the  particular  lot 
of  guano  sold  to  him  was  good  guano,  and  that  in  fact  it  was 
not  good,  and  that  said  false  representation  operated  as  an 
inducement,  and  did  induce  the  defendant  to  purchase  said 
guano,  they  must  find  for  the  plaintiffs."  5,  "  Unless  the 
jury  are  clearly  satisfied  from  the  evidence  that  the  plaintiffs' 
agent  falsel}"-  represented  to  the  defendant  that  the  particular 
lot  of  guano  sold  to  him  was  good  guano,  while  in  fact  it  was 
not  good,  and  that  the  false  representation  of  said  agent 
operated  as  an  inducement,  and  did  induce  the  defendant  to 
purchase  said  guano,  they  must  find  for  the  plaintiffs."  The 
court  refused  each  of  these  charges  as  asked,  but  afterwards 
gave  the  5th,  "  ex  mero  motu"  with  this  qualification  :  "  But 
the  false  representation  needs  not  be  confined  to  the  particu- 
lar lot  of  guano  sold  to  the  defendant :  if  the  false  represen- 
tations were  as  to  the  particular  kind  of  guano  sold,  to-wit, 
Wilcox,  Gibbs  &  Co.'s  manipulated  guano,  that  is  sufficient." 
The  plaintiffs  excepted  to  the  refusal  of  each  of  these  charges 
as  asked,  and  also  to  the  explanation  added  to  the  5th  as 
given. 

The  plaintiffs  also  asked  the  following  charge,  which  was  in 
writing :  6.  "Although  the  jury  may  believe,  from  the  evi- 
dence, that  plaintiffs'  agent  falsely  represented  to  defendant, 
as  an  inducement  to  his  purchase  of  the  guano,  that  it  was  a 
good  guano,  and  that  he  was  authorized  by  plaintiffs  to  war- 
rant it  to  be  a  good  guano  ;  still,  if  they  believe,  from  the  evi- 
dence, that  defendant  used  said  guano  under  his  cotton,  early 
in  April,  1871,  and  in  May  following,  after  his  cotton  was  up 
and  growing,  and  was  being  chopped  out,  told  his  brother, 
Pony  Henderson,  that  he  was  uneasy  as  to  whether  the  guano 
was  of  any  value ;  and  afterwards,  on  the  22d  June,  1871, 
without  raising  any  objections  on  account  of  the  worthless- 
ness  of  the  guano,  or  the  alleged  false  representations,  gave 
the  note  sued  on  ;  and  afterwards,  on  the  20th  December, 
1871,  paid  $50  on  said  note ;  then,  by  these  acts,  the  defend- 
ant waived  the  alleged  deceit,  or  false  representations,  and 
they  must  find  for  the  plaintiffs."  The  court  refused  this 
charge,  also,  and  the  plaintiffs  excepted. 

The  court  also  gave  the  following  charges,  at  the  instance 
of  the  defendant :  1.  "  If  the  note  sued  on  was  given  for 
guano,  sold  by  plaintiffs'  agent  to  defendant ;  if  said  agent,  in 
making  the  sale,  represented  to  the  defendant  that  the  guano 
was  good ;  if  the  defendant  was  induced  hy  said  representa- 
tion to  buy  the  guano ;  if  the  defendant,  in  purchasing  the 
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gURDO,  believed  and  acted  on  said  representation,  and  was 
thereby  deceived,  and  induced  to  purchase  the  guano,  when 
otherwise  he  would  not  have  bought  it ;  if  the  gaano  was  not 
good,  but  worthless,  and  defendaut  has  derived  no  benefit 
from  it ;  then,  on  this  state  of  facts,  the  jury  must  find  for  the 
defendant."  2.  After  stating  the  facts  hypothetically  as  in 
the  first  charge,  down  to  the  last  clause, — "  and  if  the  guano 
was  not  good,  and  was  not  worth  more  than  the  $50,  which 
both  parties  admit  defendant  has  paid  on  the  note ;  then,  on 
this  state  of  facts,  the  jury  must  find  for  the  defendant." 
The  third  charge  was  in  substance  and  effect,  and  almost  in 
words,  identical  with  the  first.  4.  "  Although  the  burden  is 
on  the  defendant  to  prove  that  a  deceit  was  practiced  on  him 
in  the  sale  of  the  guano  ;  yet,  if  the  jury  believe,  from  the 
whole  evidence,  that  such  deceit  was  practiced  upon  him,  and 
that  he  would  not  have  bought  the  guano  but  for  this  deceit, 
this  belief  may  authorize  them  to  find  in  favor  of  the  defend- 
ant as  to  the  evidence  of  such  deceit."  5.  "The  law  consid- 
ers the  representation  of  the  seller,  or  his  agent,  to  be  con- 
structively fraudulent,  if  it  was  untrue,  and  its  effect  has  been 
to  impose  upon  and  deceive  the  purchaser ;  if  it  was  as  to  a 
material  matter,  and  was  acted  on  by  the  purchaser ;  if  he 
was  injured  by  it,  and  would  not  have  made  the  purchase 
without  such  representations."  6.  "  A  purchaser  of  an  article 
from  its  manufacturers,  or  from  their  agent,  has  a  right  to 
rely  upon  the  representation  of  its  quality  made  at  the  sale 
by.  such  agent ;  if  the  article  be  one  which  was  avowedly 
manufactured  and  offered  for  sale  to  the  public,  for  a  partic- 
ular use  or  purpose,  and  the  representations  related  to  its 
suitableness  or  fitness  for  that  purpose."  The  plaintiffs 
reserved  exceptions  to  each  of  these  charges. 

The  several  rulings  of  the  court  on  the  evidence,  the  charges 
given,  and  the  refusal  of  the  charges  asked,  are  now  assigned 
as  error. 

W.  C.  Oates,  and  Norman  &  Wilson,  for  appellants. 

No  counsel  appeared  for  the  appellee. 

STONE,  J. — The  note  sued  on  shows,  on  its  face,  that  its 
consideration  was  Wilcox,  Gibbs  &  Co.'s  manipulated  guano, 
sold  by  plaintiff's,  through  their  agent,  to  the  defendant.  The 
ingredients,  of  which  this  fertilizer  was  compounded,  and  the 
proportions  of  the  several  ingredients,  together  with  chemical 
analyses  of  the  compound,  were  published  in  circulars,  and 
displayed  in  posters  to  the  public,  at  and  before  the  sale  and 
purchase  out  of  which  this  action  grew.     These,  we  think, 
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were  legitimate  instruments  of  evidence,  and  tend  to  show 
that  the  seller  contracted  and  held  himself  bound  by  such 
representations  of  fact,  as  were  thus,  as  we  may  presume, 
made  part  of  the  stipulations  and  inducement  of  the  contract. 
To  hold  the  seller  to  a  less  accountability  than  this,  would  be 
a  license  to  perpetrate  the  grossest  frauds.  But  this  rule  is 
limited  to  representations  of  fact,  and  not  of  opinion. — Sledge 
V.  Scott,  56  Ala.  202  ;  Perry  v.  Johnson,  59  Ala.  648.  To  con- 
stitute expressed  opinion  a  ground,  or  instrument  of  fraud,  it 
must  be  knowingly  false,  made  with  intent  to  deceive,  and 
must  be  accepted  and  relied  on  as  true. — Einstein  v.  Marshall, 
58  Ala.  153. 

Three  main  questions  of  fact  were  controverted  in  the  court 
below  :  First,  whether  the  commodity  sold  as  manipulated 
guano,  was  what  the  circulars  and  posters  represented  it  to 
be ;  second,  whether  Murphree,  the  agent  making  the  sale, 
warranted  its  quality  ;  and,  third,  whether  the  representations 
and  warranty  were  false.  The  circulars  were  offered  in  evi- 
dence by  the  defendant,  the  plaintiffs  objecting,  because  they 
bore  date  and  were  circulated  in  a  former  year,  and  not  in  the 
year  of  this  sale — 1871.  The  portion  of  the  circulars  thus 
offered  and  objected  to  was  the  tables  of  the  chemists,  show- 
ing the  analysis  of  the  manipulated  guano,  as  compounded  by 
Wilcox,  Gibbs  &  Co.  It  is  no  where  claimed  or  shown,  in 
this  record,  that  the  constituents  or  quantities  of  the  ingredi- 
ents composing  the  fertilizer  known  as  manipulated  guano, 
sold  by  these  plaintiffs,  had  been  changed.  There  was  no 
error  in  receiving  this  evidence.  Neither  did  the  Circuit 
Court  err  in  allowing  the  defendant  to  testify  that  Murphree, 
the  agent,  in  making  the  sale,  "  told  defendant  that  he  (Mur- 
phree) had  authority  from  plaintiffs  to  warrant  theirs  to  be 
good  guano  ;"  and  that  thereupon  defendant  made  the  pur- 
chase. This  was  competent  evidence.  Its  effect  we  will  con- 
sider hereafter. 

We  think  the  court  erred  in  excluding  the  evidence  of  Felix 
Walker,  James  Davidson,  and  others.  The  theory,  on  which 
the  circulars  of  1867  were  receivable  in  evidence,  is,  that 
manipulated  guano,  as  prepared  and  sold  by  these  plaintiffs, 
was  compounded  after  a  certain  formula.  If  this  was  not  the 
rule,  and  the  manipulated  guano  was  manufactured  in  various 
ways,  or  composed  of  varying  ingredients,  that  fact  could 
have  been  shown,  either  for  or  against  the  defendant ;  and,  in 
this  way,  the  effect  of  the  circular,  as  evidence,  might  have 
been  materially  changed.  If  other  planters,  in  1871,  had  pur- 
chased and  used  this  manipulated  guano,  sold  by  Murphree 
as  agent,  without  profit,  or  with  little  profit,  we  think  Hen- 
derson should  have  been  allowed  to  prove  that  fact,  as  evi- 
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dence  tending  to  show  the  guano,  or  fertilizer,  was  not  what 
it  was  represented  to  be.  For  the  same  reason,  the  plaintiffs 
should  have  been  allowed  to  prove  that  their  manipulated 
guauo  of  1871  was  a  good  guano,  or  good  fertilizer  ;  and  the 
witnesses  could  have  no  better  foundation  for  their  judgment, 
than  that  furnished  by  their  own  experiment  and  trial.  This 
is  not  the  case  of  proving  the  quality  of  one  manufactured  ar- 
ticle, by  proof  of  another  similar  article,  the  handiwork  of  the 
same  mechanic.  It  is  rather  proving  the  quality  of  a  com- 
pounded mass,  by  showing  the  quality  and  usefulness  of  dif- 
ferent parcels  of  it.  Just  as  a  chemist  would  proclaim  the 
analysis  of  a  bulk,  when  he  had,  in  fact,  subjected  only  frag- 
mentary parts,  promiscuously  chosen,  to  scientific  tests. 

The  testimony  of  Pony  Henderson  was  objected  to  only 
as  a  whole.  Much  of  it  was  unexceptionable,  and  we  will 
not  dissect  it  in  search  of  error,  not  specially  brought  to  our 
attention  by  specific  exception. 

We  have  held  above,  that  the  testimony  of  the  defendant, 
Hender.son,  that  Murphree,  the  agent,  in  making  the  sale, 
represented  the  fertilizer  as  good  guano,  was  competent  evi- 
dence. Being  parol  testimony,  however,  and  not  very  com- 
plete and  explicit,  it  did  not,  as  matter  of  law,  amount  to  a 
warranty,  nor,  if  believed,  did  it  necessarily  amount  to  a 
defense  to  the  action.  It  may  have  been  merely  the  opinion 
of  the  agent,  without  any  thought  of  a  warranty.  If  so,  then 
it  would  not  afford  matter  of  defense,  unless  Murphree  stated 
what  he  knew  or  believed  to  be  untrue,  and  was  in  fact  untrue, 
or  unless  he  stated  it  as  fact,  when  he  had  no  knowledge,  or 
well-founded  belief  it  was  true,  and  it  turned  out  to  be  false. 
Agents,  in  making  sales,  are  not  permitted  to  indulge  in  reck- 
less assertion,  and  thus  deceive  and  defraud  others. — Perry 
V.  Johnson,  supra. 

The  charge  to  the  jury,  that  if  they  believed,  from  the  evi- 
dence, "  that  Murphree,  the  agent  of  the  plaintiffs,  represent- 
ed to  defendant  that  the  guano  was  a  good  guano,  and  that 
from  the  application  and  tests  of  its  utility  made  by  the 
defendant,  they  believed  it  was  not  a  good  guano,  then  they 
must  find  for  the  defendant,"  is  objectionable.  It  assumes, 
as  matter  of  law,  that  such  representation  by  the  agent  would 
amount  to  a  warranty.  It  was  only  evidence  to  be  submitted 
to  the  jury,  and  to  be  weighed  by  them,  in  determining 
whether  or  not  there  was  a  warranty  of  the  fertilizing  quali- 
ties of  the  guano.  Moreover,  the  guano  may  not  have  been, 
in  strict  sense,  good,  and  yet  the  defendant  may  have  derived 
some  benefit  from  it.  The  second  paragraph  of  the  charge  is 
also  objectionable,  in  assuming  that  such  representation  was, 
in  itself,  and  necessarily,  a  warranty. 
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Of  the  charges  asked  by  plaintiffs,  the  first  was  rightly 
refused ;  because,  if  the  testimony  was  equally  balanced,  the 
verdict  should  have  been  for  the  defendant.  When  the  note 
was  read  in  evidence,  this  made  a  prima  facie  case  for  the 
plaintiffs,  and  shifted  the  burden  to  the  defendants  of  proving 
their  defense.  If  the  charge  asked  had  been,  "  If  you  find 
the  evidence  equally  balanced  on  the  question  of  warranty, 
or  on  the  question  whether  the  guano  was  such  as  it  was 
warranted  to  be,  then  you  must  find  for  the  plaintiffs,"  it  would 
have  asserted  a  correct  legal  proposition.  The  second  charge 
asked  was  calculated  to  mislead,  and  was  rightly  refused  on 
that  account.  The  third,  fourth,  and  fifth  charges  were  right- 
ly refused.  Reasonable  conviction,  or  satisfaction  of  the 
mind,  is  the  proper  measure  of  proof  in  civil  causes.  Clearly 
convinced^  lays  down  too  exacting  a  rule.  The  explanatory 
charge  to  number  3  is  faulty,  for  the  reason  stated  above,  in 
commenting  on  the  first  charge  given.  The  postulate  of  the 
sixth  charge  asked,  does  not  necessarily  cut  off  defendant's 
right  of  defense.  It  only  presented  circumstances  for  the 
jury  to  weigh,  in  determining  whether  or  not  there  was,  in 
fact,  a  failure  of  the  guano  to  come  up  to  the  representation, 
and  whether  or  not  Henderson,  when  he  made  the  partial 
payment,  was  satisfied  with  the  fertilizer.  This  charge  was 
rightly  refused.  The  first,  second,  third,  and  fifth  charges, 
asked  by  defendant  and  given  by  the  court,  are  each  faulty, 
for  the  reasons  stated  above. 

Reversed  and  remanded. 


Collier  V,  BaiT. 

Bill  in  Equity  by  Mortgagor,  for  relief  against  Usury. 

1.  What  contracfs  are  usurious  ;  equitable  relief  arjaivst.  —  Held,  on  the  au-* 
thority  of  Miller  v.  Bates  (35  Ala.  580),  and  Ban'  v.  Collier  (54  Ala.  39),  that  a 
contract  for  the  purchase  of  cotton  on  a  credit,  at  a  higher  price  than  the 
market  value,  to  be  re-sold  for  cash  by  the  purchaser,  in  order  to  raise  money 
to  meet  his  present  necessities,  for  which  he  bad  asked  a  loan,  was  a  mere 
cover  or  device  to  evade  the  statute  against  usury,  against  which  a  court  of 
equity  would  grant  relief  ;  but,  on  the  statement  of  the  account,  under  a  bill 
filed  by  the  purchaser  or  borrower,  he  should  be  charged  with  the  cash  value 
of  the  cotton  when  he  received  it,  and  interest  thereon,  and  not  merely  the 
price  at  which  he  afterwards  sold  it. 

Appeal  from  the  Chancery  Court  of  Pike. 
Heard  before  the  Hon.  H.  Austill. 
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The  bill  in  this  case  was  filed  on  the  19th  May,  1871,  by 
D.  D.  Barr  and  J.  W.  Barr,  against  T.  A.  Collier  and  G.  0. 
Collier  ;  and  sought  an  injunction  of  a  sale  of  property  under 
a  mortgage,  an  account  of  the  mortgage  debt,  and  equitable 
relief,  in  the  statement  of  the  account,  on  the  grounds  of  fraud 
and  usury.  The  mortgage,  a  copy  of  which  was  made  an  ex- 
hibit to  the  bill,  was  dated  2d  May,  1870  ;  purported  to  be 
given  to  secure  the  payment  of  a  promissory  note  for  $388.25, 
due  the  1st  November,  1870,  which,  as  recited,  was  "  furnished 
us  [the  said  D.  D.  and  J.  W.  Barr]  by  T.  A.  Collier,  to  enable 
us  to  make  a  crop,  and  without  which  we  could  not  make  a 
crop  the  present  year ;"  conveyed,  as  security  for  the  debt, 
"  my  entire  crop  of  corn,  peas  and  potatoes,  made  the  present 
year ;  also,"  two  mules,  two  horses,  and  a  tract  of  land  con- 
taining, as  described,  495  acres ;  and  contained  a  power  of 
sale,  if  default  should  be  made  in  the  payment  of  the  debt  at 
maturity.  The  bill  alleged  that  this  indebtedness  was  the 
price  of  three  bales  of  cotton,  which  said  Collier  had  "  let 
them  [the  complainants]  have "  on  credit,  at  the  price  of 
twenty-five  cents  per  pound,  when  the  market  value  of  the 
cotton,  if  it  had  been  of  the  quality  represented  by  Collier, 
would  have  been  not  more  than  eighteen  or  twenty  cents; 
that  the  contract  originated  in  an  application  for  a  loan  of 
money,  and  was  intended  as  a  mere  device  to  evade  the  stat- 
ute against  usury  ;  that  Collier  practiced  a  fraud  on  the  com- 
plainants in  his  representations  as  to  the  quality  of  the  cot- 
ton ;  that  they  sold  the  cotton  afterwards  at  its  market  value, 
and  it  only  brought  sixteen  and  seventeen  cents  per  pound ; 
that  they  had  delivered  to  said  Collier,  on  account  of  the 
mortgage  debt,  four  bales  of  cotton,  which  was  sufiicient  to 
extinguish  it  on  a  proper  accounting ;  and  that  the  defend- 
ants were  nevertheless  proceeding  to  foreclose  the  mortgage. 
They  therefore  prayed  an  injunction  of  the  sale,  an  account 
of  the  mortgage  debt,  relief  against  the  alleged  fraud  and 
usury,  and  general  relief.  The  defendants  answered  the  bill, 
denying  all  the  charges  of  fraud  and  usury,  and  demurring  for 
want  of  equity  on  account  of  the  insufficiency  of  the  aver- 
ments. On  motion  to  dissolve  the  injunction  on  the  denials 
of  the  answer,  as  well  as  for  want  of  equity  in  the  bill,  the 
chancellor  held  that  the  bill  contained  equity,  but  dissolved 
the  injunction  on  the  denials  of  the  answer ;  and  his  decree 
was  affirmed  by  this  court,  on  appeal  by  the  complainants. 
Barr  v.  Collier,  54  Ala.  39.  On  final  hearing,  on  pleadings 
and  proof,  the  evidence  consisting  principally  of  the  deposi- 
tions of  the  parties,  the  chancellor  held  the  contract  usurious, 
and  ordered  an  account  to  be  stated  by  the  register ;  direct- 
ing him  to  charge  the  complainants  with  the  amount  which 
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they  had  received  on  the  sale  of  the  three  bales  of  cotton,  and 
interest  thereon,  and  to  charge  the  defendants  with  the 
amount  realized  from  the  four  bales  which  bad  been  delivered 
to  them.  On  the  account  as  stated  by  the  register,  a  balance 
of  $21.15  was  ascertained  in  favor  of  the  complainants  ;  and 
the  chancellor  rendered  a  decree  in  their  favor  for  this  sum, 
but  taxed  them  with  the  costs.  The  defendants  appeal  from 
this  decree,  and  here  assign  it  as  error. 

W-.  D.  Wood,  for  appellants. 

Gardner  &  Worthy,  contra. 

BEICKELL,  C.  J. — When  this  cause  was  before  the  court 
at  a  former  term  {Barr  v.  Collier,  54  Ala.  39),  we  held  the 
temporary  injunction  was  properly  dissolved,  because  the  an- 
swers denied  positively  the  statements  of  the  original  bill 
upon  which  its  equity  depended.  Since,  the  cause  has 
progressed  to  a  final  decree  in  the  Court  of  Chancery,  upon 
evidence  which  satisfied  the  chancellor  the  transaction  was 
usurious  ;  that  it  was  a  loan  of  money  which  was  intended, 
covered  up  by  a  sale  of  the  cotton  at  a  price  exceeding  its 
real  value.  We  are  of  the  opinion,  the  decree  of  the  chancel- 
lor in  this  respect  is  supported  by  Miller  v.  Bates  (35  Ala. 
580),  and  the  opinion  expressed  when  this  case  was  here 
formerly. 

But,  the  borrower  should  have  been  made  answerable  for 
the  market  cash  value  of  the  cotton,  at  the  time  and  place 
when  and  where  he  received  it,  with  lawful  interest  thereon, 
and  not  merely  for  the  price  at  which  he  may  subsequently 
have  made  sale  of  it. — Miller  v.  Bates,  supra.  The  chancellor 
was,  consequently,  in  error,  in  limiting  the  inquiry  of  the  reg- 
ister to  the  price  for  which  Barr  made  sale  of  the  cotton. 
For  that  error,  the  decree  must  be  reversed,  and  the  cause 
remanded. 


Draper's  Adm'r  v.  Draper. 

BUI  in  Equity  by  Administrator,  for  Final  Settlement. 

1.  Decedent's  estate;  when  administrator  may  remove  settlement  into  equity. 
A  court  of  equity  will  not  entertain  a  bill  for  the  removal  and  settlement  of 
the  administration  on  a  decedent's  estate,  at  the  instance  of  the  administrator 
himself,  because  he  is  also  the  guardian  of  one  of  the  distributees,  who  has 
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attained  his  majority  ;  nor  because  the  administrator  has  committed  an  error 
or  mistake  iu  the  allotment  of  exempt  property  to  a  minor  child.  Neither  of 
these  facts  shows  that  the  settlement  can  not  properly  be  made  in  the  Probate 
Court. 

Appeal  from  the  Chancery  Court  of  Morgan. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  6th  July,  1877,  by  C. 
C.  NeSmith,  as  the  administrator  of  the  estate  of  Eichard 
Draper,  deceased,  against  Samuel  E.  Draper  and  others,  as 
heirs  and  distributees.  Green  P.  Eice  and  others,  as  creditors 
of  said  estate,  and  against  himself,  as  guardian  of  said  Sam- 
uel E.  Draper ;  and  sought  to  restrain  proceedings  in  the 
Probate  Court  for  the  settlement  of  said  estate,  and  of  said 
guardianship,  and  to  remove  the  settlement  into  the  Chancery 
Court,  on  the  ground  that  the  Probate  Court,  by  reason  of  its 
limited  powers,  could  not  afford  full  relief.  Letters  of  admin^ 
istration  on  said  estate  were  granted  to  the  complainant,  by 
the  Probate  Court  of  said  county,  on  the  16th  March,  1874} 
and  letters  of  guardianship  of  said  Samuel  E.  Draper,  who 
was  a  son  of  the  decedent,  were  granted  to  him  on  the  same 
day.  The  bill  alleged  that  the  complainant,  on  the  same  day 
his  letters  were  granted,  filed  in  the  Probate  Court  an  in- 
ventory of  the  property  belonging  to  said  decedent's  estate, 
and  also  an  inventory  of  the  property  belonging  to  the  estate 
of  his  said  ward,  "  which  consisted  wholly  of  property  which 
he,  as  such  guardian,  had  selected,  and  which  he  had  set 
aside  as  such  administrator,  as  exempt,  from  the  estate  of  his 
said  intestate."  It  was  alleged,  also,  "that  said  intestate^  at 
the  time  of  his  death,  and  for  some  time  prior  thereto,  did  not 
occupy  and  live  on  any  of  his  property  with  his  said  son, 
Samuel  E.,  but  had  long  before  that  time  manumitted  and 
discharged  him  from  his  control  and  custody ;  and  said  Sam- 
uel E.  was  living  separate  and  apart  from  his  father^  and  was 
managing  and  controlling  his  own  affairs,  laboring  for  him- 
self, and  receiving  the  proceeds  of  his  labor  to  his  own  use, 
by  and  with  the  consent  of  his  said  father,  who  had  no  con- 
trol over  him,  and  who  left  surviving  him  no  widow  or  other 
minor  children  ;"  also,  "  that  the  other  distributees  and  the 
said  creditors  are  threatening  to  hold  complainant,  as  such 
administrator,  responsible  for  the  property  so  selected  and  set 
apart  by  him  as  exempt  to  said  minor,  and  claim  that  npne 
of  said  property  is  exempt,  because  said  Samuel  E.  Draper 
was  not  a  member  of  said  intestate's  family  at  the  time  of  his 
death,  and  that  all  of  said  property  is  still  in  the  hands  of 
complainant,  as  such  administrator,  for  the  payment  of  the 
debts  of  said  intestate,  and  for  distribution  among  the  said 
heirs  and  distributees."     The  bill  alleged,  also,  that  the  com- 
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plainant  had  been  cited,  at  the  instance  of  his  ward,  to  settle 
Lis  guardianship  in  said  Probate  Court ;  that  several  suits 
were  still  pending  in  his  name  as  guardian  ;  "  that  with  his 
said  administration  unsettled,  and  said  suits  pending  in  his 
favor  as  guardian,  and  from  the  fact  that  he  is  the  guardian 
of  one  of  the  distributees  of  said  estate,  and  the  inclination 
of  his  said  ward  to  annoy  and  embarrass  him,  the  Probate 
Court  can  not,  owing  to  its  limited  jurisdiction,  settle  his 
accounts  as  such  administrator  and  guardian,  with  fairness  to 
himself,  and  with  justice  to  the  distributees  and  creditors  of 
the  estate  he  represents  ;  that  he  entertains  grave  doubts  of 
the  correctness  of  his  action  in  selecting  and  claiming  as  such 
guardian,  and  setting  aside  said  property  as  exempt  to  said 
Samuel  E.  Draper,  and  he  is  advised  and  believes  that  the 
claims  of  the  creditors  and  other  distributees  of  said  intestate 
are  well  founded,  and,  if  said  Probate  Court  is  suffered  to 
proceed  with  said  settlement,  he  is  in  great  danger  of  suffer- 
ing irreparable  injury ;"  and  that  the  estate  of  the  intestate 
will  be  insolvent,  if  the  property  so  selected  by  him  be  held 
to  be  exempt  to  said  Samuel  E.  Draper.  The  bill  therefore 
prayed  that  the  administration  and  guardianship  might  be 
removed  into  the  Chancery  Court,  and  there  settled;  that  all 
further  proceedings  in  the  Probate  Court  might  be  enjoined 
and  restrained,  and  for  general  relief. 

The  chancellor  dismissed  the  bill,  on  motion,  for  want  of 
equity ;  and  his  decree  is  here  assigned  as  error, 

Claek  &  Harris,  and  G.  P.  Rice,  for  appellants. 

J.  B.  Moore,  contra. 

BRICKELL,  C.  J. — It  is  the  settled  doctrine  of  this  court, 
that  at  the  instance  of  an  executor,  or  administrator,  a  court 
of  equity  will  not  intervene,  and  take  jurisdiction  of  the  set- 
tlement of  his  administration,  unless  it  is  affirmatively  shown 
that  the  Court  of  Probate  cannot,  because  of  its  limited  pow- 
ers, afford  adequate  relief. — Horton  v.  Mosely,  17  Ala.  794 ; 
Moore  v.  Leseuer,  33  Ala.  237  ;  McNeill  v.  McNeill,  36  Ala. 
109.  A  special  circumstance,  which  is  averred  in  the  bill,  as 
affecting  the  jurisdiction  of  the  Court  of  Probate,  is,  that  the 
administrator  was  the  guardian  of  Samuel  E.  Draper,  one  of 
the  distributees  of  the  estate  of  the  intestate.  This,  however, 
if  an  embarrassment,  or  a  displacement  of  the  jurisdiction  of 
the  Court  of  Probate,  was  removed,  when  the  ward  became 
of  age,  which  it  is  shown  by  the  bill  had  occurred  before  it  was 
filed.  When  an  infant  arrives  at  full  age,  the  relation  of 
guardian  and  ward  ceases :  the  objects  of  the  guardianship 
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are  accomplished,  and  the  ward  is  free  and  competent  to 
transact  his  own  business,  and  control  his  own  person.  The 
only  duty  remaining  upon  the  guardian,  is  to  make  a  final 
settlement  of  his  accounts,  and  surrender  to  the  ward  posses- 
sion of  his  estate,  real  and  personal.  If  the  administrator 
had  fallen  into  an  error,  in  the  allotment  of  exempt  property 
to  the  minor  child  of  the  intestate,  the  Court  of  Probate  is  as 
capable  of  correcting  the  error  as  a  court  of  equity  ;  and  it 
cannot,  of  consequence,  furnish  any  cause  for  the  interven- 
tion of  the  latter  court. 

The  cause  was  very  carefully  examined  by  the  chancellor^ 
and  we  concur  in  his  conclusion,  that  the  bill  is  without  equity. 
The  decree  is  affirmed. 


Ricketts  v.  Weeden. 

Action  on  Promissory  Note ;  Flea,  Statute  of  Limitoiions. 

1.  Amended  complaint;  plea  of  statute  of  limiialions. — In  an  action  on  a 
promissory  note,  the  original  complaint  not  averring  to  whom  the  note  was 
payable,  but  being  in  the  form  prescribed  lor  an  action  "by  payee  agaiost 
maker"  (Code,  p.  701,  Form  No.  4);  an  amendment  of  tbo  complaint,-  aver- 
ring that  the  note  was  payable  to  a  third  person,  and  was  by  him  assigned  to 
the  plaintiff,  does  not  introduce  a  new  cause  of  action,  to  which  the  statute  of 
limitations  may  be  pleaded. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  David  Ricketts,  against  John 
D.  Weeden,  and  was  commenced  on  the  1st  October,  18(58. 
The  original  complaint  was  in  these  words  :  "  The  plaintiflF 
claims  of  the  defendant  $270,  due  by  promissory  note  made 
by  him  and  one  T.  J.  Eubanks,  on  the  29th  day  of  January, 
1861,  and  payable  on  the  2i^th  day  of  January,  1861,  with  in- 
terest thereon.  The  note  sued  on  is  subject  to  a  credit  of 
$7.50,  paid  September  4th,  1861."  At  the  November  term, 
1876,  the  plaintiff  was  allowed  to  amend  his  complaint,  as  fol- 
lows :  "By  striking  out  the  words  and  figures  'ow  the  29th 
day  of  January,  1861,'  where  they  occur  after  the  word  '  paya- 
ble,' and  inserting,  in  lieu  thereof,  the  words  following,  to-wit : 
'  one  day  after  the  date  thereof,  to  Sam.  Manninrj  or  hearei' ; 
and  by  adding,  after  the  word  *  interest^  the  following  aver- 
ment, to-wit :  "  and  the  plaintiff  avers,  that  said  note  is  the  prop- 
erty of  the  plaintiff.''     The  defendant  pleaded,  "  in  short  by 
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consent,"  the  general  issue,  failure  of  consideration,  want  of 
consideration,  payment,  and  the  statute  of  limitations  of  six 
years  ;  and  issue  seems  to  have  been  joined  on  all  these  pleas. 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  plaintiff 
proved  by  one  of  the  attorneys  whose  names  were  signed  to 
the  original  complaint,  that  he  had  sent  to  them,  for  collec- 
tion, a  note  correspondiog  with  that  described  in  the  amended 
complaint,  and  that  said  note  had  been  lost  since  the  com- 
mencement of  the  suit,  and  since  the  last  term  of  the  court. 
"  No  objection  was  made  by  the  defendant  to  the  sufficiency 
of  the  proof,  either  as  to  the  existence  of  the  note  at  the  com- 
mencement of  the  suit,  or  as  to  its  subsequent  loss."  On  this 
evidence,  the  court  charged  the  jury,  that  the  note  described 
in  the  original  complaint  was,  in  legal  contemplation,  payable 
to  the  plaintiff,  though  not  expressly  so  described  ;  "  and  that 
in  considering  the  plea  of  the  statute  of  limitations,  the  suit 
on  the  note  described  in  the  complaint  as  amended,  and  by 
the  witness  in  his  testimony,  must  be  regarded  as  having  been 
commenced  during  the  last  term  of  the  court,  when  leave  was 
given  to  amend  the  complaint,  to-wit,  on  the  21st  November, 
1876,  and  not  on  the  1st  day  of  October,  1868,  when  the  suit 
was  originally  instituted."  The  plaintiff  excepted  to  this 
charge,  and  he  here  assigns  it  as  error. 

Cabaniss  &  Ward,  for  appellant. 

Per  Curiam. — The  amendment  of  the  complaint  did  not,  as 
was  supposed  by  the  court  below,  introduce  a  new  cause  of 
action  :  it  merely  corrected  a  misdescription  of  the  note  sued 
on.  On  the  authority  of  Long  v.  Patterson,  51  Ala.  414,  and 
Stringer  v.  Wafers,  at  the  present  term  (63  Ala.  361),  the 
judgment  must  be  reversed,  and  the  cause  remanded. 


Rolberts  -v.  Taylor. 

Appeal  from  Order  granting  Appeal, 

1.  When  appeal  lies. — An  appeal  does  not  lie,  at  the  instance  of  a  register 
in  chancery,  from  an  order  of  the  chancellor,  granting  an  appeal  to  a  married 
woman  without  security  for  costs  (Code,  §  3930),  and  directing  the  register  to 
prepare  and  send  up  the  transcript. 

Appeal  from  the  Chancery  Court  of  Pike. 
Heard  before  the  Hon.  H-  Austill. 
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The  transcript  in  this  case  shows  that,  on  the  19th  July, 
1877,  a  petition  was  presented  to  the  chancellor  by  Mrs. 
Harriet  Taylor  and  Mrs.  Sarah  E.  Thurmdn,  alleging  that 
they,  with  others,  were  defendants  in  a  suit  pending  in  said 
Chancery  Court,  at  the  suit  of  W.  W.  Tate,  the  object  of 
■which  was  the  foreclosure  of  a  mortgage  ;  that  a  decree  was 
rendered  in  said  suit,  during  the  June  term,  1877,  in  favor  of 
the  complainant  in  the  bill  ;  that  they,  the  petitioners,  were 
married  women,  and  were  shown  to  be  so  by  the  record  in 
said  cause  ;  that  the  lands  involved  in  the  suit  constituted  a 
part  of  their  statutory  separate  estates,  they  being  children 
of  the  mortgagor ;  that  they  desired  to  appeal  from  said  de- 
cree, but  were  unable  to  give  security  for  the  costs  ;  that  they 
made  affidavit  of  that  fact  before  the  register,  and  that  he 
refused  to  grant  them  an  appeal ;  and  they  therefore  prayed 
"  an  order  to  said  register,  to  compel  him  to  grant  said  ap- 
peal, and  to  make  out  a  transcript  of  the  entire  record  and 
proceedings  in  said  cause,  so  that  the  decree  there  rendered 
may  be  reviewed  by  the  Supreme  Court."  An  answer  to  the 
petiUon  was  filed  by  the  register,  denying  that  the  petitioners 
had  any  interest  in  the  property,  and  alleging  that  the  other 
defendants  in  the  decree  refused  to  give  security  for  the  costs 
of  an  appeal.  Thereupon,  the  chancellor  made  an  order, 
which,  after  reciting  the  facts,  thus  proceeds  :  "It  is  there- 
fore ordered  that  said  petitioners,  as  such  married  women, 
are  entitled  to  an  appeal  to  the  Supreme  Court  from  the  said 
decree  ;  and  the  register  of  this  court  is  ordered  to  grant  said 
appeal,  and  to  send  up  to  the  Supreme  Court  a  transcript  of 
the  record  and  proceedings  in  said  cause,  duly  certified  as  the 
law  requires.  It  is  further  ordered  that  this  appeal  is  not 
granted  in  the  name  of  the  otherrespondents,  who  are  adults, 
and  are  not  married  women,  and  have  not  given  security  for 
costs,  or  bond  for  appeal,  but  the  same  is  granted  to  the  peti- 
tioners, and  to  none  others.  But  it  is  further  ordered,  that 
the  other  respondents  may  join  in  such  appeal,  by  giving 
security  for  the  costs,  as  the  statute  requires."  The  register 
appeals  from  this  order,  and  here  assigns  it  as  error  ;  and 
there  is  a  joinder  in  error  on  the  part  of  the  appellees. 

W.  D.  Egberts,  for  appellant. 

J.  E.  P.  Flournoy,  contra. 

Per  Curiam. — The  order  of  the  chancellor  in  this  case,  be- 
ing simply  a  direction  to  the  register  to  grant  an  appeal,  and 
to  prepare  a  transcript  for  this  court,  cannot  be  the  subject 
of  an  appeal  by  the  register.     The  appeal  is  dismissed. 
Vol.  lxit. 
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Baker  v,  Prewitt. 

Statutory  Action  in  nature  of  Ejectment. 

1.  Prestimption  from  lapse  of  time,  in  favor  of  regularity  of  judicial  pro- 
ceedings.— Where  parties  have  held  possession  of  lands  for  thirty-six  years, 
without  disturbance  or  adversary  claim,  under  a  partition  made  by  coinmis- 
siouers  actinf^  under  an  order  or  decree  of  a  court  of  equity,  the  partition  will 
be  regarded  as  regularly  and  rightfully  made,  without  any  inquiry  into  the 
regularity  of  the  proceedings  by  which  it  was  effected. 

2.  Husband's  interest  in  tcife's  lands. — By  the  common  law,  which  prevailed 
in  this  State  in  18134,  the  husband  became  entitled,  as  tenant  by  the  curtesy, 
to  an  estate  for  life  in  lands  belonging  to  his  wife  in  fee,  on  the  bifth  of  issue 
alive  of  the  marriage. 

3.  Conveyance  to  husband  and  wife. — A.  deed  executed  in  1835,  conveying 
lands  to  husband  and  wife,  vested  in  them  equal  interests  in  the  entire  prop- 
erty, with  the  right  of  survivorship. 

4.  Partition  of  lands  in  equity;  presumptions  from  lapse  of  time, — Under  a 
bill  filed  by  an  executor,  for  a  partition  of  lands  between  the  widow,  on  her 
second  marriage,  and  the  children  and  devisees,  the  will  giving  the  widow  an 
estate  in  fee  ;  a  deed  executed  by  commissioners  appointed  by  the  court,  and 
approved  by  the  court,  conveying  her  portion  of  the  land  to  her  and  her  hus- 
band, by  words  which  vest  in  them  equal  interests  with  the  right  of  survivor- 
ship, will  be  presumed,  after  the  lapse  of  thirty-five  years,  to  have  been  author- 
ized by  the  facts  which  were  in  evidence  before  the  court. 

Appeal  from  the  Circuit  Court  of  Madison. 

Tried  before  the  Hon.  Louis  Wyeth. 

This  action  was  brought  by  Benjamin  J.  Baker  and  others, 
claiming  as  heirs  at  law  of  Mrs.  Martha  Maria  Jones  (after- 
wards Washington),  to  recover  the  possession  of  a  tract  of 
land  in  said  county,  containing  320  acres,  with  damages  for 
its  detention  ;  and  was  commenced  on  the  16th  November, 
1871.  The  action  was  brought  against  Campbell  Green,  ten- 
ant in  possession ;  but,  by  consent,  Mrs.  Josephine  Prewitt 
was  made  a  defendant,  and  defended  for  204  acres  of  the  land. 
The  defendant  pleaded  not  guilty,  and  the  statutes  of  limita- 
tions of  twenty  and  thirty  years,  with  a  suggestion  of  adverse 
possession  and  the  erection  of  valuable  improvements ;  and 
issue  was  joined  on  these  several  pleas.  The  bill  of  exceptions 
states,  that  "  the  cause  was  tried  on  the  following  agreed 
statement  of  facts  :" 

"  ^or  the  purposes  of  this  trial,  the  following  admissions 
are  made,  as  proved  by  competent  testimony:  The  defend- 
ant is  now,  and  was  when  the  suit  was  commenced,  in  pos- 
session of  204  acres  of  the  land  sued  for,  being  64  acres  in 
the  south-east  quarter  of  section  19,  and  140  acres  in  the 
south-east  quarter  of  section  24,  T.  4,  R.  9,  west ;  and  the 
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annual  rent  of  said  land  is  $960.  Benjamin  B.  Jones,  the 
ancestor  of  the  plaintiffs,  died  in  1830,  in  Lawrence  county, 
Alabama,  where  he  then  resided ;  leaving  a  last  will  and  tes- 
tament, a  certified  copy  of  which  is  herewith  filed,  marked 
*  No.  1.'  Said  Jones,  at  the  time  of  his  death,  was  seized  and 
possessed  of  the  said  lands,  with  other  lands.  He  left,  sur- 
viving him,  his  widow,  Martha  Maria  Jones,  and  two  children. 
Chamberlain  and  Flora,  born  of  said  marriage.  Under  said 
will,  the  widow  and  said  two  children  were  the  only  devisees ; 
and  all  of  his  property,  real  and  personal,  was  disposed  of  by 
the  will.  Afterwards,  in  1834,  the  widow  married  Augustine 
B.  Washington,  in  Limestone  county,  Alabama.  By  her 
marriage  with  said  Washington,  she  had  two  children,  Burket 
and  George.  Said  Burket  was  born  in  1 841,  and  died  in  1863, 
intestate,  and  unmarried :  and  George,  who  was  born  after 
his  brother,  died  under  seven  years  of  age.  Mrs.  Washing- 
ton, said  Martha  Maria,  died  in  Limestone  county,  Alabama, 
in  1847  ;  and  said  Augustine  B.  Washington  died  in  Arkansas, 
in  1865,  intestate,  and  leaving  no  widow  or  children. 

"  In  1835,  the  Circuit  Court  of  Lawrence  county,  sitting  as 
a  court  of  equity,  at  the  suit  of  John  L.  Townes,  the  executor 
of  the  will  of  said  B.  B.  Jones,  and  exhibited  against  the  said 
heirs  at  law  and  devisees  under  said  will,  proceeded  to  allot 
and  set  apart  to  the  said  Martha  Maria  Washington  her  share 
of  said  estate  under  said  will.  The  commissioners  appointed 
to  do  this  were,  George  W.  Foster,  Alexander  Sale,  and 
James  E.  Saunders.  In  obedience  to  the  order  of  said  court, 
said  commissioners  set  apart  and  allotted  to  the  said  Martha 
Maria  Washington  the  land  in  controversy,  hereinbefore 
described,  and  reported  the  same  to  said  court,  and  said 
report  was  duly  confirmed ;  and  thereupon,  under  order  of 
said  court,  said  J.  E.  Saunders,  one  of  said  commissioners, 
conveyed  said  lands  to  said  Augustine  B.  Washington  and 
wife.  Said  deed  is  herewith  filed,  as  a  part  hereof,  marked 
'  No.  2.'  Under  said  deed,  said  Washington  and  wife  entered 
upon  and  took  possession  of  said  lands,  and  remained  -in  the 
possession  thereof  until  the  10th  September,  1836,  when  said 
Washington  and  wife  executed  the  instrument  of  writing,  pur- 
porting to  be  their  deed  of  that  date,  by  which  said  lands 
were  attempted  to  be  conveyed  to  John  W.  Baker,  who  had 
intermarried  with  said  Flora  Jones,  in  said  county  of  Law- 
rence, in  the  year  1834 ;  and  said  Baker  and  wife  were  living 
in  said  county  of  Lawrence  when  said  deed  of  said  Washing- 
ton was  made.  Said  instrument  of  writing,  purporting  to  be 
their  said  deed,  is  herewith  filed,  as  a  part  hereof,  marked 
'No.  3.'  Said  John  W.  Baker  and  his  wife  removed  to  Flor- 
ida m  1843,  and  remained  there  until  they  died ;  said  Flora 
Vol.  liXiv. 
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having  departed  this  life  in  1866,  and  said  John  W.  in  18G7. 
They  left,  surviving  them,  their  children,  all  plaintiffs  in  this 
suit,  who  are  their  only  heirs  at  law,  except  W.  G.  Jones. 
There  was  never  any  administration  on  the  estate  of  said 
Martha  Maria  Washington.  Said  J,  "W.  Baker,  when  he 
purchased  said  land  from  Washington  and  wife,  did  not  pay 
all  the  purchase-money,  but  executed  his  note,  payable  to 
said  Washington,  for  a  part  thereof.  This  note  said  Wash- 
ington transferred  to  W.  H.  Winter,  who,  in  1850,  filed  a  bill 
in  the  Chancery  Court  of  Lawrence  county,  against  said  Ba- 
ker and  Washington,  to  enforce  the  vendor's  lien  on  said  land 
for  said  unpaid  purchase  money."  A  decree  was  obtained 
in  this  suit,  and  the  land  was  sold  under  it  in  1851,  E.  D. 
Townes  becoming  the  purchaser ;  and  the  sale  was  reported 
to  the  court,  and  by  it  confirmed.  Townes  afterwards  sold 
and  conveyed  to  Thomas  H.  Ashford,  who  sold  and  conveyed 
to  R,  H.  Prewitt ;  ''  and  said  Prewitt  afterwards,  on  the  2tith 
April,  1866,  sold  and  conveyed  said  lands  to  said  Josephine 
Prewitt,  the  defendant  in  this  suit,  who  has  since  been  in  the 
possession  of  said  lands,  claiming  them  under  said  deeds. 
At  the  institution  of  this  suit,  all  the  plaintiffs  were  under 
twenty-one  years  of  age,  except  W.  C.  Jones,  who  was  then 
forty-seven  years  old  ;  Mrs.  Maria  Bailey,  who  was  then 
thirty-four  years  old  ;  Mrs.  Nannie  Bradley,  who  was  then 
thirty-three  (but  both  of  these  ladies  were  married,  under 
twenty-one  years  of  age,  in  the  lifetime  of  their  father  and 
mother) ;  Mary  F.  Baker,  who  was  then  twenty-nine ;  and 
John  W.  Baker,  who  was  twenty-two  years  old." 

The  material  portions  of  the  testator's  will,  and  the  recitals 
of  the  commissioner's  deed  to  Washington  and  wife,  are 
stated  in  the  opinion  of  the  court,  and  need  not  be  here 
repeated.  On  the  admitted  facts,  the  court  instructed  the 
jury  to  find  for  the  defendant ;  and  this  charge,  to  which  the 
plaintiffs  excepted,  they  now  assign  as  error. 

Thos.  H.  Watts,  and  Walker  &  Jones,  for  appellants, — 
The  deed  of  Washington  and  wife,  conveying  the  lands  in 
controversy,  was  not  so  executed  as  to  pass  the  interest  of 
Mrs.  Washington,  and  was  inoperative  as  to  her. — Boyhin  v. 
Rains,  28  Ala.  332.  Consequently,  the  plaintiffs,  as  her  heirs, 
are  entitled  to  recover,  unless  they  are  barred  by  the  statute 
of  limitations ;  or  unless  the  deed  executed  to  Washington 
and  wife,  by  Saunders  as  commissioner,  under  the  order  of 
the  court,  presents  an  obstacle  to  their  recovery.  Under  the 
will  of  her  former  husband,  Mrs.  Washington  became  enti- 
tled, on  her  second  marriage,  to  an  estate  in  fee  in  an  undi- 
vided third  of  all  the  lands ;  and  on  the  birth  of  issue  of  her 
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second  marriage,  born  alive,  her  husband  became  tenant  by 
the  curtesy,  and  was  entitled  to  a  life-estate.  As  A.  B.  Wash- 
ington died  in  1865,  the  plaintiffs'  right  of  action  did  not 
accrue  until  that  time,  and  the  statute  of  limitations  had  not 
effected  a  bar  when  the  suit  was  commenced.  The  only 
question,  then,  is  as  to  the  validity  and  effect  of  the  proceed- 
ings in  the  suit  for  partition.  The  bill  in  that  suit  was  filed 
by  John  L.  Townes,  the  executor;  and  it  may  be  assumed, 
though  it  is  not  shown,  that  he  filed  the  bill  as  executor,  and 
that  the  widow  and  children,  who  were  the  parties  in  interest, 
were  made  parties  to  the  bill.  There  was  no  statute  of  force 
at  that  time,  authorizing  or  regulating  such  proceedings,  the 
statute  applying  only  to  proceedings  in  the  Orphans'  Court 
(Aikin's  Digest,  3.32-36) ;  and  the  validity  of  the  proceedings 
must  be  tested  by  common-law  principles.  At  common  law, 
as  administered  in  the  courts  of  equity,  the  suit  could  not  be 
maintained  by  the  executor,  either  personally,  or  in  his  rep- 
resentative capacity :  the  bill  could  be  maintained  only  by 
one  of  the  tenants,  who  were  the  widow  and  her  two  chil- 
dren. Nor  was  the  decree  of  the  court,  of  itself,  operative, 
without  conveyances  executed  by  and  between  the  parties ; 
and  if  the  parties  were  not  competent  to  execute  conveyances, 
a  partition  could  not  be  effectually  made. — 2  Dan.  Ch.  Pr. 
1339 ;  Whaley  v.  Dawson,  2  Sch.  &  Lef.  371 ;  1  Story^s  Equi- 
ty, §§  651-53 ;  Deloney  v.  Walker,  9  Porter,  497.  Here,  the 
allotment  appears  to  have  been  properly  made  by  the  com- 
missioners, the  lands  sued  for  being  allotted  to  Mrs.  Wash- 
ington ;  and  their  report  was  confirmed  by  the  court.  If  the 
parties  in  interest  were  before  the  court,  and  were  competent 
to  convey,  they  should  have  been  required  to  convey  accord- 
ing to  the  allotment :  but,  in  fact,  if  they  were  before  the 
court  at  all,  no  conveyances  were  executed  by  or  between 
them,  and  the  conveyance  executed  by  the  commissioner  did 
not  conform  to  the  allotment,  and  violated  the  provisions  of 
the  will.  The  proceedings,  then,  are  utterly  null  and  void : 
the  bill  was  filed  by  a  person  who  had  no  interest  in  the  land, 
and  no  title  to  maintain  the  suit ;  the  real  parties  in  interest 
are  not  shown  to  have  been  before  the  court ;  if  they  were 
properly  made  parties,  they  were  not  competent  to  execute 
conveyances,  and  did  not  execute  any ;  and  the  deed  of  the 
commissioner,  though  said  to  have  been  executed  under  the 
order  of  the  court,  disregards  the  allotment,  and  violates  the 
terms  of  the  will.  The  rights  of  parties  not  sui  juris  can  not 
be  destroyed,  nor  injuriously  affected,  by  judicial  proceedings 
so  unauthorized  and  irregular. 

Walker  &  Shelby,  contra.     (No  brief  on  file.) 
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STONE,  J. — There  is  no  controversy  in  the  present  case 
about  the  facts.  Under  the  will  of  Benjamin  B.  Jones,  who 
died  in  1830,  his  widow,  Martha  Maria  Jones,  became  enti- 
tled in  fee  to  an  undivided  third  part  of  his  real  estate,  when, 
in  1834,  she  intermarried  with  Augustine  B.  Washington. 
There  was  issue  of  this  second  marriage  born  alive,  and  thus 
Washington  became  the  owner  of  a  life-estate  in  the  lands  of 
his  wife,  as  tenant  by  curtesy.  Mrs.  Washington  died  in  1847, 
and  Mr.  Washington  in  1865.  The  present  action  for  the 
recovery  of  the  possession  of  the  land  was  brouj^ht  in  1871 
by  the  next  of  kin  of  Mrs.  Washington.  They  claim  and 
make  title  as  her  heirs  at  law ;  and  their  title,  as  such,  appears 
to  be  undisputed,  unless  the  proceedings  and  deed  after 
noticed  cut  off  the  descent.  Argument  is  made  before  us 
touching  the  manner  and  legality  of  the  partition.  The  par- 
tition was  made  in  1835,  and  Mr.  and  Mrs.  Washington,  and 
those  claiming  under  them,  have  enjoyed  and  occupied  the 
part  allotted  to  her,  ever  since,  without  disturbance  or  adver- 
sary claim,  until  the  institution  of  the  present  suit  in  1871. 
We  will  regard  and  treat  the  partition  as  regularly  and  right- 
fully made,  without  inquiring  into  the  regularity  of  the  pro- 
ceedings by  which  it  was  effected. —  White  v.  HutcJiings,  40 
Ala.  253 ;  McArthur  v.  Carrie,  32  Ala.  75  ;  Wyatt  v.  Scott, 
33  Ala.  313 ;  Fhilippi  v.  Philippi,  61  Ala.  41 ;  Goodivyn  v. 
Baldioin,  59  Ala.  127. 

Whatgeff'ect  did  the  deed  of  Saunders,  commissioner,  to  Mr. 
and  Mrs.  Washington,  have  on  the  title  to  the  land  in  con- 
troversy ?  It  will  be  observed  that,  under  the  will  of  Mr. 
Jones,  the  title  to  the  lands  was  vested  in  Mrs.  Washington, 
and  by  her  second  marriage  and  issue  born  of  it,  a  life-estate 
in  Mr.  Washington  was  carved  out  of  it. — Bibh  v.  McKinley, 
9  For.  636 ;  Cheek  v.  Waldrom,  25  Ala.  152 ;  Bishop  v.  Blair, 
36  Ala.  80.  This  left  the  reversion  in  fee  in  Mrs.  Washing- 
ton ;  and  if  her  title  has  not  been  legally  devested,  that  title 
vested  in  her  heirs  at  law,  at  the  termination  of  Mr.  Wash- 
ington's estate  by  his  death.  The  deed  of  Saunders,  commis- 
sioner, was  made  during  the  coverture,  and  conveyed  the 
lands  to  "  Augustine  B.  Washington  and  his  wife  Martha  M. 
Washington,  .      to  have  and  to  hold  the  above  conveyed 

lands,  with  the  tenements  appurtenant  thereunto  belonging, 
or  in  any  wise  appertaining,  to  the  only  use  and  behoof  of 
Augustine  B.  Washington  and  Martha  M.,  his  wife  aforesaid." 
The  recital  part  of  the  deed  is,  "  Whereas,  at  the  terra  of  the 
Circuit  Court  of  Lawrence  county.  Alabama,  in  a  cause  there- 
in pending  in  chancery,  wherein  John  L-  Townes,  executor  of 
Benjamin  B.  Jones  is  complainant,  and  the  heirs  of  said  Ben- 
jamin B.  Jones  defendant,  an  interlocutory  decree  was  made, 
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appointiDg  certain  commissioners  to  divide  the  lands  belong- 
ing to  said  estate ;  and  wliereas,  at  a  subsequent  term  of  the 
said  court,  James  E.  Saunders,  Alexander  Sale  and  George  W. 
Foster,  a  majority  of  said  commissioners,  made  their  report, 
allotting  to  said  Augustine  B.  Washington  and  his  wife  the 
lands  hereinafter  conveyed,  and  thereupon  it  was  ordered  and 
decreed  that  the  said  James  E.  Saunders,  as  commissioner, 
should  make  title  to  the  several  heirs  in  pursuance  of  said 
report:  Now,  this  indenture  witnesseth  that,  in  consideration 
of  the  premises,  and  by  virtue  of  the  authority  conferred  by 
said  decree,  that  the  said  James  E,  Saunders,  as  commissioner, 
hath  granted,  bargained,  sold  and  conveyed,"  &c.  This  deed 
bears  date  March  iSth,  1835.  It  is  one  of  the  admitted  facts 
on  which  this  case  was  tried  in  the  court  below,  that  the 
division  and  partition  of  the  lands  made  by  the  commission- 
ers was  reported  by  them  to  the  court,  and  duly  confirmed. 
If  the  deed  of  Saunders  be  a  lawful  and  valid  conveyance, 
and  Mrs.  Washington's  title  rests  on  it,  then  Washington  and 
wife,  by  reason  of  their  legal  identity,  became  seized  by  entire- 
ties as  one  estate,  and,  on  the  death  of  Mrs.  Washington  in 
1847,  the  entire  title  continued  in  him  as  survivor.  Ou  this 
hypothesis,  Mrs.  Washington  left  no  estate  in  the  lands,  there 
was  no  inheritance  from  her,  and  the  present  plaintiffs  have 
shown  no  title.—  Wallhall  v.  Goree,  3(3  Ala.  728.  The  tran- 
script of  said  equity  suit,  under  which  the  partition  was 
effected,  is  not  before  us,  and  all  we  know  of  its  contents, 
averments  and  purposes,  is  derived  from  the  agreement  of 
counsel,  on  which  the  trial  was  had  in  the  court  below.  The 
following  is  all  the  agreement  contains  on  the  subject :  "  In 
1835,  the  Circuit  Court  of  Lawrence  county,  Alabama,  sitting 
as  a  court  of  equity,  at  the  suit  of  JohnL.  Towoes,  the  execu- 
tor of  the  will  of  the  said  B.  B.  Jones,  and  exhibited  against 
the  said  heirs  at  law  and  devisees  under  the  said  will,  pro- 
ceeded to  allot  and  set  apart  to  the  said  Martha  Maria  Wash- 
ington her  share  of  said  estate  under  said  will.  The  commis- 
sioners appointed  to  do  this  were  George  W.  Foster,  Alexan^ 
der  Sale,  and  James  E.  Saunders.  In  obedience  to  the  order 
of  said  court,  said  commissioners  allotted  and  set  apart  to  said 
Martha  Maria  Washington  the  land  in  controversy  herein- 
before described,  and  reported  the  same  to  said  court,  and 
said  report  was  duly  confirmed ;  and  thereupon,  under  order 
of  said  court,  said  J.  E.  Saunders,  one  of  said  commissioners, 
conveyed  said  lands  to  said  Augustine  B.  Washington  and 
wife." 

At  the  time  this  partition  took  place  in  1835,  we  had  no 
separate  Chancery  Court.  The  Circuit  Courts  exercised 
chancery  jurisdiction.     Courts  of  equity,  under  our  system, 
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were  and  are  courts  of  geoeral  jurisdiction,  and  we  presume 
all  their  orders  and  decrees  were  rightly  rendered,  and  on 
proper  pleadings  and  proof,  unless  the  contrary  is  aflSrmatively 
shown.  The  transaction  we  are  considering  is  ver}^  ancient — 
over  thirty-five  years  old  when  this  suit  was  brought.  Strong 
presumptions  are  indulged  in  all  systems  of  jurisprudence, 
and  particularly  so  in  ours,  in  favor  of  the  correctness  of 
judicial  proceedings,  so  old  as  this  is.  Some  of  the  authori- 
ties say  we  will  presume  almost  any  thing,  even  the  existence 
and  loss  of  records,  when  the  actual  record  itself  is  imperfect, 
rather  than  undo  transactions  which  have  rested  in  repose  so 
long.— 1  Greenl.  Ev.  §  144 ;  Rhodes  v.  Turner,  21  Ala.  210 ; 
Barnett  v.  Tarrence,  23  Ala.  463 ;  Lay  v.  Laioson,  lb.  377 ; 
Sims  V.  Aughtrey,  4  Strob.  Eq.  103;  White  v.  Hutchings,  4Q 
Ala.  253. 

The  partition  made  in  the  present  case,  the  order  for  title, 
and  the  title  actually  made  by  Saunders,  commissioner,  to 
Washington  and  wife,  were  all  done  under  the  order  and 
direction  of  the  Chancery  Court.  The  deed  in  evidence,  and 
the  agreed  state  of  facts,  prove  this.  The  chancellor  is  spec- 
ially charged  with  the  duty  of  protecting  persons  not  sui  Juris. 
He  had  the  pleadings  and  proofs  in  this  cause  before  him, 
and  we  must  presume  he  decreed  aright.  He  approved  the 
allotment  made  to  Washington  and  wife,  and  appointed  a 
commissioner  to  make  them  title  pursuant  to  the  allotment. 
There  are  many  conceivable  states  of  fact,  on  which  this  order 
would  have  been  eminently  proper.  The  third  interest  in 
the  lands  was  the  exclusive  property  of  Mrs.  Jones,  or,  rather, 
would  become  her  exclusive  property,  when  she  married  Mr. 
Washington.  In  this  third  interest  her  children  had  no  right 
or  title,  vested,  contingent,  or  otherwise.  As  to  this  property, 
her  right  of  disposition  w^as  absolute.  She  may  have  made 
a  valid  antenuptial  agreement,  by  which  she  and  Mr.  Wash- 
ington were  to  become  seized  by  entireties.  She  had  the 
right  to  make  such  agreement,  and  there  is  nothing  in  the 
record  to  show  she  did  not  make  it.  It  may  have  rested  on 
valuable  and  ample  consideration.  The  chancellor,  before 
ordering  the  deed  made  to  Mr.  and  Mrs.  Washington,  may 
have  subjected  her  to  privy  examination,  and  thus  learned  it 
was  her  wish  to  have  the  deed  so  made.  It  was  his  duty  to 
pursue  this  course,  unless  there  was  some  good  reason  for 
dispensing  with  it ;  and  it  is  our  duty  to  presume  he  did  his 
duty.  We  are  not  informed  that  Mrs.  Washington  was  dis- 
satisfied with  the  form  in  which  the  title  was  taken  ;  and  the 
husband  of  one  of  her  two  heirs  at  law  by  her  first  husband, 
purchased  the  land  from  Mr.  Washington  soon  after  the  par- 
tition ;  thus  proving  that  he  at  least  believed  Washington's 
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title  to  be  good.  In  view  of  the  long  time  since  this  parti- 
tion was  perfected,  and  the  fact  that  it  was  all  done  under 
the  sanction  and  order  of  a  court  of  general  jurisdiction,  we 
feel  bound  to  presume  the  chancellor  had  authority  for  all 
he  did. — Lockivood  v.  Ndson,  16  Ala.  294 ;  Saunders  v.  Saun- 
ders, 20  Ala.  710. 

The  deed  being  made  to  Washington  and  wife  during  their 
coverture,  they  took  by  entireties ;  and  when  Mrs.  Washing- 
ton died,  leaving  her  husband  surviving  her,  the  entire  title 
remained  in  him  as  survivor.  Such  was  the  rule  of  the  com- 
mon law,  by  which  this  case  is  governed.  Mrs.  Washington, 
then,  had  no  estate  to  transmit,  and  the  present  plaintiffs 
took  nothing  by  inheritance.  There  is  no  error  in  the  record, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 


Bradley  &  Co.  v,  Ragsdale. 

Bill  in  Equity  by  Creditors,  to  set  aside  Fraudulent  Conveyance. 

1.  What  conveyances  are  fraudulent.— A.  conveyance  without  cousideration, 
or  on  a  Bimnlated  consideration,  is  inoperative  and  void  as  against  existing 
creditors ;  but,  if  it  is  founded  on  a  valuable  consideration,  it  will  not  be 
set  aside  at  the  instance  of  creditors,  because  of  the  grantor's  intent  to  hinder, 
delay,  or  defraud  thetu,  unless  the  grantee  participated  in  that  intention,  had 
knowledge  of  its  existence,  or  had  notice  of  facts  which  would  charge  him  with 
constructive  knowledge  of  it. 

2.  Same. — Where  the  evidence  shows  that  the  grantee  paid  about  the  fair 
cash  value  of  the  property,  the  transaction  will  not  be  held  fraudulent,  merely 
because  he  was  related  to  the  grantors,  and  afterwards  leased  the  property  to 
them. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 

Heard  before  the  Hon.  H.  C.  Speake. 

The  bill  in  this  case  was  filed  on  the  28th  January,  1873,  by 
the  persons  composing  the  firm  of  A.  Bradley  &  Co.,  mer- 
chants and  partners  in  trade,  doing  business  in  the  city  of 
Pittsburg,  Pennsylvania,  as  creditors  of  William  Ragsdale  & 
Brother,  a  mercantile  partnership  composed  of  William  and 
John  Ragsdale,  doing  business  at  Florence,  Alabama,  against 
the  said  Ragsdales,  and  William  P.  Tanner ;  and  sought  to 
set  aside,  as  fraudulent,  a  deed  by  which  the  said  Ragsdales 
conveyed  their  store-house  and  lot  in  Florence  to  said  Tan- 
ner, and  to  subject  the  property  to  the  satisfaction  of  the 
complainants'  debts.  The  deed  to  Tanner,  a  copy  of  which 
was  made  an  exhibit  to  the  bill,  was  dated  the  5th  March, 
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1872,  and  recited  the  payment  of  $2,000  as  its  consideration. 
The  complainants'  debts  amounted  to  $1,800,  with  interest, 
and  consisted  of  three  bills  of  exchange,  for  $600  each,  drawn 
by  them  on  themselves,  and  accepted  by  Ragsdale  &  Brother; 
all  being'  dated  the  1st  December,  1870,  and  payable,  one 
sixty  days,  one  ninety  days,  and  one  four  months  after 
date,  respectively.  Tanner  was  the  brother-in-law  of  said 
William  and  John  Ragsdale,  and  then  resided  in  Nashville, 
where  he  was  engaged  in  business.  The  bill  alleged  that,  at 
the  time  the  conveyance  to  Tanner  was  executed,  the  com- 
plainants' claims  were  in  the  hands  of  their  attorneys  in  Flor- 
ence, who  were  pressing  the  debtors  for  payment ;  that  the 
property  conveyed  by  the  deed  was  worth  $4,000  ;  that  the  re- 
cited consideration  was  simulated  ;  that  the  transaction  was 
intended  by  the  grantors  to  hinder,  delay,  and  defraud  the 
complainants  in  the  collection  of  their  debts,  and  that  Tanner 
participated  in  the  fraudulent  intent,  or  had  knowledge  of  it. 
Answers  were  filed  by  the  defendants,  denying  specifically  all 
the  charges  of  fraud,  and  asserting  the  validity  of  the  convey- 
ance. On  final  hearing,  on  pleadings  and  proof,  the  chancel-^ 
lor  held  that  the  complainants  had  failed  to  make  out  their 
case,  and  therefore  dismissed  their  bill ;  and  his  decree  is  now 
assigned  as  error. 

Keyes  &  Jones,  for  appellants. 

E,  A.  O'Neal,  and  W.  Cooper,  contra, 

STONE,  J. — The  questions  presented  by  this  record  have 
been  so  often  considered  and  decided  by  this  court,  that  we 
consider  it  unnecessary  to  elaborate  them.  The  bill  is  filed 
by  Bradley  &  Co.,  creditors  of  Ragsdale  and  brother,  and 
seeks  to  set  aside  as  fraudulent  a  conveyance  of  a  store-house 
and  lot,  made  by  the  latter  to  W.  P.  Tanner.  If  the  convey- 
ance was  made  upon  no  consideration,  or  upon  a  simulated 
consideration,  then  it  would  be  inoperative!  as  to  existing 
creditors. — 2  Brick.  Dig.  21,  §  100 ;  Craioford  v.  Kirksey,  55 
Ala.  282,  292 ;  Spencer  v.  Godiuin,  30  Ala.  355.  If  the  con- 
veyance be  upon  a  valuable  consideration,  then  the  question 
of  intent  becomes  prominently  material.  The  consideration 
may  be  paid  in  money — may  be  valuable,  and  fully  adequate  ; 
yet,  if  it  was  made  "  with  intent  to  hinder,  delay,  or  defraud 
creditors,  purchasers,  or  other  persons,  of  their  lawful  suits, 
damages,  forfeitures,  debts  or  demands,"  it  is  void,  and  stands 
for  nothing. -^Code  of  1876,  §  2124  ;  PL  d'  M.  Bank  v.  Bor- 
land, 5  Ala.  531 ;  Cumniings  v.  McGullough,  lb.  324 ;  Hubbard 
V.  Allen,  59  Ala.  283 ;  Howell  v.  Mitchell,  in  manuscript.     But 
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the  fraud  which  vitiates  a  contract  of  sale,  when  a  valuable 
consideration  is  paid  or  promised,  must  be  an  intention  on 
the  part  of  the  seller  to  delay,  hinder,  or  defraud  ;  and  the 
purchaser  must  participate  in  such  intention,  have  knowledge 
of  its  existence,  or  have  notice  of  some  fact  calculated  to  put 
him  on  inquiry,  which,  if  followed  up,  would  lead  to  a  dis- 
covery of  the  fraudulent  intent  of  the  seller. — Borland  v. 
Mayo,  8  Ala.  104  ;  Hall  v,  Heydon,  41  Ala.  242  ;  Stover  v.  Her^ 
ringfon,  7  Ala.  142  ;  Anderson  v.  Hooks,  9  Ala.  704 ;  Ahercrom- 
bie  V.  Bradford,  16  Ala.  560  ;  Townsend  v.  Harwell,  18  Ala. 
301 ;   Tompkins  v.  Nichols,  53  Ala.  197. 

In  the  present  record,  there  are  some  circumstances  dis- 
closed, which  tend  to  prove  that  the  Ragsdale  brothers  have 
made  no  effort  to  pay  the  debt  to  A.  Bradley  <fe  Co.  It  is  not 
a  strained  inference  that,  in  their  sale  to  Tanner,  they  sought 
to  place  their  property  beyond  the  reach  of  creditors  ;  but  it 
is  only  an  inference.  There  is  an  entire  absence  of  proof  that 
Tanner  had  any  knowledge,  or  notice,  of  any  fraudulent  in- 
tent on  their  part,  or  of  any  fact  calculated  to  put  him  on  in- 
quiry. All  the  proof  on  the  question  shows  that  the  transac- 
tion was  a  real  sale — that  Tanner  paid  Ragsdales  two 
thousand  dollars  in  cash,  his  own  money,  and  that  this  sum 
was  about  the  fair  cash  value  of  the  property.  Tanner's  rela- 
tionship to  the  Ragsdales,  and  the  fact  that  he  leased  the 
premises  to  them,  are,  by  themselves,  not  enough  to  stamp 
the  transaction  as  fraudulent. — Crawford  v.  Kirksey,  supra  : 
Mayer  v.  Clark,  40  Ala.  259 ;  Andrews  v.  Jones,  10  Ala.  400. 

The  decree  is  affirmed. 


Wheeler  v.  Walker  and  Wife. 

Action  against  Husband  and  Wife,  for  Price  of  Necessaries. 

1.  Conveyances  of  land;  governed  by  what  law. — Conveyances  of  real  estate, 
as  to  their  validity,  operation,  and  construction,  are  governed  by  the  lex  reisilcn. 

2.  Wife's  statutory  separate  estate ;  hmv  created ;  liability  for  necessaries ; 
evidence  as  to  nature  of  estate.  —Under  a  deed  executed  in  this  State,  by  which 
lands  are  conveyed  to  a  married  woman,  the  estate  granted  not  being  other- 
wise limited  by  the  terms  of  the  deed,  the  lauds  become  a  part  of  her  statutory 
separate  estate  (Code,  §§2705-11),  and  subject  to  all  the  incidents  and  lia- 
bilities imposed  by  law  on  that  estate  ;  and  when  an  action  at  law  is  brought 
against  her  and  her  husband,  to  enforce  such  statutory  liability,  evidence  can 
not  be  received  to  change  the  character  of  her  estate,  although  it  might  be  ad- 
missible, in  a  court  of  equity,  to  show  that  the  consideration  was  money  be- 
longing to  her  separate  estate  by  contract. 

Vou  LXIV. 


1879.  J  OF  ALABAMA.  661 

[Wheeler  V.  Walker  and  Wife.] 

Appeal  from  the  Circuit  Court  of  Lawrence. 

Tried  before  the  Hon.  W.  B.  Wood. 

This  action  was  brought  by  Joseph  Wheeler,  against  Wil- 
liam Walker  and  his  wife,  Mrs.  Mary  F.  Walker ;  and  was 
commenced  on  the  25th  June,  1875.  The  cause  of  action  was 
the  price  of  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendants,  during  the  years  1871,  1872,  and  1873,  which 
were  alleged  to  be  articles  of  comfort  and  support  of  the  de- 
fendants' household,  for  which  the  husband  would  be  respon- 
sible at  common  law ;  and  the  plaintiff  sought  to  reach  and 
subject  to  the  satisfaction  of  his  demand  certain  lands,  which 
were  particularly  described  in  the  complaint,  and  which  were 
alleged  to  belong  to  the  statutory  separate  estate  of  Mrs. 
Walker.  The  record  does  not  show  what  pleas  were  filed. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  plaintiff 
introduced  in  evidence  certain  deeds,  dated  since  the  year 
18(59,  conveying  to  Mrs.  Mary  F.  Walker,  one  of  the  defend- 
ants, the  lands  described  in  the  complaint ;  said  deeds  being 
duly  attested,  acknowledged,  and  recorded  in  the  office  of  the 
probate  judge  of  said  county  of  Lawrence,  in  which  county 
said  lands  are  situated,  within  twelve  months  from  the  date 
of  their  execution."  These  deeds  were — 1st,  a  deed  from  C. 
C.  Swoope  and  wife,  dated  30th  March,  1870,  conveying  a 
tract  of  land  to  Mrs.  Walker,  in  consideration  of  $2,000  paid 
in  cash,  and  several  notes  of  herself  and  her  husband  ;  2d,  a 
deed  from  said  Swoope  and  wife,  conveying  a  tract  of  land  to 
Mrs.  Walker,  in  consideration  of  $400  in  hand  paid,  and 
alleged  to  have  been  paid  by  Mrs.  Walker  "  out  of  her  statu- 
tory separate  estate ;"  and,  3d,  a  deed  from  said  Swoope  and 
wife  to  Mrs.  Walker,  for  another  tract  of  land,  in  considera- 
tion of  1800,  alleged  to  have  been  paid  by  her  out  of  her  statu- 
tory separate  estate.  "  William  Walker,  one  of  the  defend- 
ants, was  then  placed  on  the  stand,  and,  after  testifying  in 
reference  to  the  items  of  the  account,  the  defendant,  Mary  F. 
Walker,  offered  in  evidence,  against  the  objections  of  the 
plaintiff,  a  certain  paper  writing,  purporting  to  be  an  ante-  , 
nuptial  contract  between  said  William  and  Mary  F.  Walker, 
which  had  never  been  recorded,  and  of  which  the  plaintiff  had 
no  notice  before  the  same  was  offered  in  evidence."  This 
contract  was  executed  in  Glasgow,  Scotland,  and  was  dated 
the  20th  February,  1864.  By  its  terms,  Mrs.  Walker  reserved 
to  herself  all  the  property  which  she  then  possessed,  "  with 
full  power  to  herself  to  act  and  transact  generally,  in  the  same 
manner,  and  as  fully  and  freely  in  all  respects,  as  if  she  had 
remained  unmarried  ;"  "  to  the  continued  and  total  exclusion 
of  the  jus  mariti,  and  all  and  every  other  right  or  title  on  the 
part  of  the  said  William  Walker."    "  No  evidence  was  offered," 
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the  bill  of  exceptions  recites,  "as  to  what  the  laws  of  Scotland 
were  upon  that,  or  upon  any  other  subject ;  and  no  evidence 
was  offered  to  show  that,  by  the  laws  of  Scotland,  said  settle- 
ment would  shield  the  wife's  property  from  the  debts  of  her 
husband,  or  any  of  his  debts.'  The  court  admitted  this  set- 
tlement in  evidence,  against  the  objection  of  the  plaintiff,  on 
proof  of  its  execution  by  the  contracting  parties  ;  to  which 
the  plaintiff  excepted.  "  Said  William  Walker  then  testified, 
that  the  property  mentioned  in  said  paper  was  sold,  and  that 
the  money  proceeding  therefrom  was  used  to  purchase  the 
said  lands  described  in  the  complaint  and  in  said  deeds ;  to 
all  of  which  evidence  the  plaintiff  objected,  and  excepted  to 
the  ruling  of  the  court  in  allowing  it  to  go  to  the  jury." 

"  The  court  charged  the  jury,  that  the  deed  is  the  law  of 
the  case,  unless  the  terms  of  the  deed  are  contrary  to  some 
well-defined  principle  of  law,  and  equity  will  follow  up  the 
fund  when  it  is  in  the  hands  of  third  persons  ;  but,  when  it  is 
in  the  hands  of  the  parties  themselves,  a  court  of  law  may  as- 
certain its  true  status  /"  also,  "  that  said  ante-nuptial  contract 
creates  in  Mrs.  Walker  a  separate  estate  by  contract,  and  the 
same  title  that  she  acquired  where  it  was  executed  follows  the 
property  wben  brought  into  this  State  ;  and  that  being  a 
separate  estate  created  by  contract,  it  was  not  a  statutory 
separate  estate  under  the  laws  of  Alabama,  nor  liable  for  nec- 
essaries furnished  the  family,  suitable  to  their  condition  in 
life ;  and  therefore,  in  this  case,  no  verdict  can  be  rendered 
against  Mrs.  Walker,  or  her  estate."  To  each  of  these  charges 
the  plaintiff  excepted,  and  he  now  assigns  them  as  error,  with 
the  rulings  on  the  evidence  above  stated. 

Jos.  Wheeler,  for  appellant. 

R.  O.  Pickett,  contra. 

BRICKELL,  C.  J. — The  deeds  from  Swoope  are  made  di- 
rectly to  Mrs.  Walker,  were  executed  here,  and  convey  lands 
situate  in  this  State.  The  lex  rei  sitce  controls  conveyances 
of  real  estate,  determining  their  validity,  operation,  and  con- 
struction. The  estate  granted,  not.  being  otherwise  limited 
by  the  terms  of  the  conveyances,  by  force  of  the  statute, 
which  declares  "  all  property  of  the  wife,  held  by  her  previous 
to  the  marriage,  or  which  she  may  become  entitled  to  after 
the  marriage,  in  any  manner,  is  the  separate  estate  of  the 
wife,"  became  and  was  a  statutory  separate  estate,  with  all  its 
incidents  and  liabilities,  as  distinguished  from  the  equitable 
separate  estate  of  a  married  woman,  as  known  and  recognized 

by  the  law  prevailing  when   the  statute  was  enacted,  and 
Vol.  lxit. 
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which  may  now  be  created  when  such  is  the  intention  of  the 
parties,  and  there  is  a  clear  unambiguous  expression  of  the 
intention. — Short  v.  Battle,  52  Ala.  456. 

It  may  be  conceded,  for  the  purposes  of  this  case  (and  any 
examination  or  consideration  of  the  question  is  therefore  un- 
necessary), that  according  to  the  laws  of  Scotland,  the  domi- 
cile of  the  parties  at  and  subsequent  to  the  marriage,  and  the 
place  of  the  contract,  the  ante-nuptial  settlement  or  contract, 
into  which  Walker  and  his  wife  entered,  excluded  the  hus- 
band from  all  right  and  interest  in  the  property  of  the  wife, 
and  from  all  her  subsequent  acquisitions,  the  fruits  of  the 
property  on  which  the  settlement  operated.  It  may  be  fur- 
ther conceded,  that  the  purchase-money  of  the  lands,  being 
either  of  the  corpus,  or  acquisitions  from  the  corpus,  of  the 
property  on  which  the  settlement  operates,  a  trust  would 
arise  or  result  to  Mrs.  Walker,  to  compel  the  legal  estate  in 
the  lands  to  be  settled  in  the  same  manner,  and  according  to 
the  terms  of  the  ante-nuptial  settlement ;  and  thereby  her 
estate  would  be  equitable,  not  statutory,  and  incapable  of 
subjection  by  legal  remedies  to  liability  for  her  own  contracts, 
and  to  the  legal  liability  of  the  statutory  estate  for  necessaries 
for  her  family,  whether  they  were  purchased  by  her  or  her 
husband.  We  do  not  consider  this  question,  and  abstain 
from  all  expression  of  opinion  in  reference  to  it.  A  court  of 
law  is  incapable  of  recognizing  or  enforcing  such  trusts,  or  of 
giving  to  the  conveyances  to  Mrs.  Walker  any  other  opera- 
tion or  effect  than  such  as  their  terms  import.  These  create 
in  her  a  statutory  estate,  liable  to  be  subjected  to  contracts 
for  articles  of  comfort  and  support  of  the  household,  and  for 
tuition  of  the  children  of  the  wife,  suitable  to  the  degree  and 
condition  in  life  of  the  family,  which  can  be  enforced  by  an 
action  at  law  against  the  husband  and  wife. —  Code  of  1876, 
§  2711.  Such  liability  is  an  incident  of  the  estate  created  by 
the  conveyances  of  Swoope,  of  which  the  estate  cannot,  in  a 
court  of  law,  be  stripped  by  evidence  of  a  trust  resting  in  parol 
or  springing  out  of  the  consideration  on  which  they  are 
founded.  Such  trusts  it  is  the  office  of  a  court  of  equity  alone 
to  recognize  and  enforce. — Morris  v.  IIa7iey ,  4:  Ala,.  300;  Pur- 
year  V.  Puryear,  16  Ala.  486  ;  Boiling  v.  Mock,  35  Ala.  727. 

In  admitting  the  ante-nuptial  contract  as  evidence  ;  in  the 
admission  of  evidence  that  the  purchase-money  of  the  lands 
paid  Swoope  was  derived  from  a  sale  of  the  property  on  which 
the  contract  operated,  and  in  the  instructions  given  the  jury, 
the  Circuit  Court  erred.  Let  the  judgment  be  reversed,  and 
the  cause  remanded. 
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Boyleston  v,  Fairior. 

JSiU  in  Equity  by   Wife,  for  Cancellation  of  Conveyance. 

1.  Conveyance  of  wife's  property,  for  husband's  debt ;  equitable  relief  against. 
A  married  woman  can  not,  either  directly  or  indirectly,  by  mortgage  or  abso- 
lute deed,  convey  property  belonging  to  her  statutory  separate  estate,  in  con- 
sideration of  the  debt  of  her  hnsband  ;  and  having  executed  such  conveyance, 
she  may  come  into  equity  to  have  it  set  aside  and  cancelled,  without  averment 
or  proof  of  fraud,  duress,  or  improvidence  in  the  transaction. 

Appeal  from  the  Chancery  Court  of  Barbour. 

Heard  before  the  Hon.  N.  S.  Graham. 

The  bill  in  this  case  was  filed  on  the  «th  January,  1878,  by 
Mrs.  Victoria  Boyleston,  the  wife  of  Joseph  C.  Boyleston, 
against  William  M.  Farrior,  D.  W.  McRee,  and  her  said  hus- 
band ;  and  sought,  principally,  the  cancellation  of  a  deed,  by 
which  her  husband  conveyed  to  said  Farrior  a  tract  of  land, 
which  the  complainant  claimed  under  a  deed  of  gift  from  her 
father,  Franklin  Auglin,  as  belonging  to  her  statutory  sepa- 
rate estate.  The  deed  of  gift  was  made  an  exhibit  to  the  bill, 
and  was  dated  the  22d  December,  1855.  It  conveyed  the 
land,  in  consideration  of  natural  love  and  affection,  to  the 
grantor's  daughter,  Victoria  Auglin,  and  reserved  to  himself 
"  the  use  and  profit "  of  the  property  during  his  life.  The 
bill  alleged  that  the  complainant  and  said  J.  C.  Boyleston 
were  married  on  the  31st  December,  1870  ;  that  on  the  2 1st 
February,  1872,  her  husband,  being  indebted  to  said  W.  M. 
Farrior,  executed  to  him  a  mortgage  on  said  tract  of  land, 
reciting  therein  that  it  was  given  to  secure  the  debt  of  him" 
self  and  his  wife  ;  that  the  complainant's  name  was  also  signed 
to  said  mortgage  "  by  one  Thomas  W.  Auglin,  who  styled 
himself  as  her  guardian,"  but  it  was  signed  without  her  au- 
thority or  knowledge  ;  that  on  the  21st  December,  1873,  in 
payment  of  said  indebtedness,  with  usurious  interest  included, 
and  1300  additional  paid  to  the  complainant  herself,  amount- 
ing in  all  to  $1,492,  her  husband  sold  and  conveyed  a  portion 
of  the  land  to  said  Farrior,  "  and  executed  and  delivered  to 
him  a  deed  thereto  signed  by  himself  and  complainant;"  that 
this  transaction  was  intended  by  her  husband  and  Farrior  as 
a  settlement  and  payment  of  the  mortgage  debt,  and  the  $300 
paid  to  her  was  only  the  difference  between  the  estimated 
amount  of  the  debt  and  the  value  of  the  land ;  that  Farrior 
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afterwards  sold  the  land  to  D.  W.  McRee,  and  placed  him  in 
possession  ;  that  McRee  bought  with  knowledge  of  complain- 
ant's rights,  and  never  paid  the  parchase-money  ;  and  that 
Farrior  had  filed  a  bill  against  him  to  enforce  his  vendor's 
lien.  The  bill  prayed  a  decree  declaring  the  conveyance  to 
Farrior  null  and  void,  and  offered  to  restore  the  $300  which 
the  complainant  had  received  ;  or  that  she  have  a  decree  for 
the  balance  of  the  consideration,  $1,192,  which  constituted  the 
debt  of  her  husband,  and  a  lien  on  the  land  for  its  payment ; 
and  for  general  relief.  The  chancellor  dismissed  the  bill,  for 
want  of  equity  ;  and  his  decree  is  here  assigned  as  error. 

J.  M.  White,  J.  M.  Bufoed,  H.  B,  Shorter,  and  J.  Mc- 
Kleroy,  for  appellant. 
T).  M.  Seals,  and  J.  D.  Roquemoee,  contra. 

BRICKELL,  C.  J. — It  is  settled  by  former  decisions, 
which  we  are  unwilling  to  disturb,  that  a  married  woman  can 
not,  directly  or  indirectly,  whether  by  mortgage  or  absolute 
deed,  convey  her  statutory  separate  estate  as  a  security  for,  or 
in  consideration  of  the  debt  of  her  husband. —  Weil  v.  Pope,  53 
Ala.  585  ;  Williams  v.  Bass,  bl  Ala.  487.  These  authorities 
also  indicate  that,  at  her  instance,  a  court  of  equity  will  in- 
tervene, and  rescind  a  conveyance  founded  upon  such  con- 
sideration, though  there  may  not  be  fraud  or  duress,  and  no 
averment  or  evidence  of  improvidence  in  the  transaction. 
There  was,  consequently,  error  in  sustaining  the  motion  to 
dismiss  the  bill  for  want  of  equity.  Let  the  decree  be  re- 
versed, and  the  cause  remanded. 


Shelton's  Adna'r  v.  St.  Clair. 

Action  on  Promissory  Note;  Plea,  Set-off. 

1.  Construction  of  bill  of  exceptions ;  presumption  in  favor  of  judgment. — A  bill 
of  exceptions  is  construed  most  strongly  against  the  party  excepting,  and  must 
show  error  affirmatively  and  clearly  ;  and  any  reasonable  construction  will  be 
adopted,  which  frees  the  rulings  of  the  court  below  from  error. 

2.  Filing  claim  against  insolvent  estate;  set-off' — A  claim  against  an  insolvent 
estate,  which  is  not  shown  to  have  been  filed  within  the  time  required  by  law 
(Code,  §  2568),  is  not  available  as  a  set-oflf  in  an  action  brought  by  the  admin- 
istrator. 

Appeal  from  the  Circuit  Court  of  Jackson. 
Tried  before  the  Hon.  Louis  Wyeth. 


566  SUPREME  COURT  Pec  Term. 

[Shelton's  Adm'r  v.  St.  Clair.  J 

This  action  was  brought  by  Claiborne  W.  Hnnt,  as  the 
admioistrator  de  bonis  non  of  the  estate  of  William  L.  Sheltou, 
deceased,  against  Paschal  St.  Clair  and  others ,  and  was  com- 
menced on  the  30th  August,  187o.  The  cause  of  action  was 
the  defendants'  promissory  note,  under  seal,  for  $155,  dated 
the 20th  November,  1873,  and  payable  twelve  months  afterdate, 
to  John  A.  Shelton,  as  the  administrator  of  the  estate  of  said 
W.  L.  Shelton.  The  defendants  pleaded,  "  in  short  by  con- 
sent, payment,  set-oflf,  accord  and  satisfaction,  with  leave  to 
give  in  evidence  any  matter  of  defense."  The  plaintiff  replied 
to  the  plea  of  set-off — 1st,  that  the  account  pleaded  as  a  set- 
off was  not  presented  within  eighteen  months  after  the  grant 
of  administration  ;  2d,  that  his  intestate's  estate  was  declared 
insolvent  on  the  25th  August,  1875,  and  said  account  was  not 
filed  as  a  claim  against  the  estate  within  nine  months  after- 
wards. Issue  was  joined  on  each  of  these  replications,  and 
also  on  the  other  pleas.  On  the  evidence  adduced,  the  court 
excluded  the  several  claims  offered  under  the  plea  of  set-off, 
"  on  the  ground  that  the  bond  sued  on  was  not  subject  to  said 
sets-off,  but  that  the  defendants  must  go  into  the  Probate  Court 
for  adjustment."  The  defendants  excepted  to  this  ruling,  and 
they  here  assign  it  as  error. 

L.  C.  CouLSoN,  for  appellants. 
W.  H.  NoEWOOD,  contra. 

BRICKELL,  C.  J. — A  bill  of  exceptions  must  clearly  and 
aflBrmatively  show  the  error  of  which  the  party  excepting 
complains.  The  bill  is  construed  most  strongly  against  the 
party  taking  it ;  and  when  it  admits  of  a  reasonable  construc- 
tion, which  will  free  the  rulings  of  the  court  from  error,  that 
construction  must  be  adopted.  The  replication  put  in  issue 
the  fact  of  filing  the  claims,  relied  on  as  sets-off,  in  the 
Court  of  Probate,  within  nine  months  after  the  estate  was 
declared  insolvent.  The  declaration  and  decree  of  insolvency 
was  shown  to  have  been  made  more  than  nine  months  before 
the  plea  of  set-off  and  the  replication  to  it  were  filed,  and  the 
bill  of  exceptions  is  silent  as  to  the  filing  of  the  set-off.  A 
claim  against  an  insolvent  estate,  which  has  not  been  filed  in 
the  Court  of  Probate,  within  the  time  required  by  law,  is  not 
available  as  a  set-off  in  an  action  brought  by  the  administra- 
tor.— Bell  V.  Andrews,  34  Ala.  538.  It  can  not  be  affirmed, 
from  the  bill  of  exceptions,  that  the  exclusion  of  the  sets-off 
by  the  Circuit  Court  was  not  upon  the  ground  of  the  failure 
to  file  them  in  the  Court  of  Probate,  whereby,  whatever  may 
have  been  their  dignity,  or  however  meritorious  the  consider- 
ation, they  were  forever  barred.  The  judgment  is  affirmed. 
Vol.  ijuv. 
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Lehman  Brothers  v,  Tallassee  Man- 
ufacturing* Company;  Clopton  et  al. 
V.  Same;  Stone  &  Clopton  v.  Same. 

1.  Bonds  of  private,  corporation;  transfer  as  collateral  security. — A  private 
corporation,  created  for  commercial  purposes,  has  implied  power  to  deal  on 
credit,  for  any  proper  corporate  purpose,  in  the  usual  and  ordinary  mode  of 
conducting  its  business,  under  the  circumstances  in  which  it  may  be  placed  ; 
and  being  expressly  authorized,  by  special  statute,  to  issue  bonds,  and  to 
secure  their  payment  by  mortgage  of  its  property,  a  resolution  of  the  stock- 
holders, at  a  meeting  called  to  consider  the  issue  of  such  bonds,  authorizing 
them  to  be  used  in  payment,  at  par  value,  of  any  indebtedness  of  the  company, 
or  to  raise  money  to  conduct  its  business,  does  not  limit  or  restrain  the  power 
to  transfer  them  as  collateral  security  for  an  existing  debt. 

2.  Same;  rights  of  holder  as  collateral  security. — The  holder  of  such  bond, 
transferred  to  him  as  collateral  security,  is  entitled  to  share  in  the  benefits  of 
a  mortgage  executed  to  secure  payment  of  the  bonds,  if  he  acquired  it  in  good 
faith  ;  that  is.  there  must  have  been  good  faith  in  the  particular  transaction 
by  which  he  acquired  the  bond  ;  but  the  inquiry  will  not  be  extended  to 
former  separate  and  distinct  transactions  between  him  and  the  officers  of  the 
corporation,  in  which  his  debt  originated. 

3.  Same;  negotiability  of. — The  act  approved  December  15,  1870,  authoriz- 
ing the  Tallassee  Manufacturing  Company  Number  One,  on  a  vote  of  two- 
thirds  of  its  shareholders  in  value,  to  issue  its  bonds  for  a  sum  not  exceeding 
ouc-third  of  its  capital  stock  paid  in,  in  bonds  of  $1,000  each,  payable  in  gold, 
with  legal  interest,  and  coupons  for  interest  attached,  payable  in  gold,  semi- 
annually, at  such  place  as  it  may  appoint  (Sess.  Acts  1870-71,  p.  240),  "con- 
templates the  issue  of  instruments  having  all  the  qualities,  elements,  and 
characteristics  of  negotiable  paper,  which  could  be  introduced  into  the  com- 
mercial markets,  circulating  and  passing  as  such  paper  in  the  usual  course  of 
business  ;"  and  the  bonds  issued  under  the  authority  of  this  statute,  being 
payable  to  bearer,  at  the  office  of  the  company  in  Montgomery,  with  coupons 
for  interest  attached,  payable  semi-annually  at  a  designated  bank  in  New  York, 
are  negotiable  instruments. 

4.  Negotiable  paper ;  rights  of  holder. — Whoever  is  found  in  possession  of 
negotiable  paper,  before  maturitj',  is  presumed  to  hold  for  value,  and  in  good 
faith  ;  and  this  presumption  can  only  be  repelled  by  clear  and  distinct  allega- 
tions and  proof  of  a  want  ot  consideration,  or  a  want  of  good  faith  in  its 
acquisition. 

5.  Same;  who  is  holder  in  good  faith.  — The  negotiable  bonds  of  the  corpo- 
ration in  this  case  having  been  issued  by  authority,  their  transfer  as  collateral 
security  for  existing  debts  also  being  authorized,  and  some  of  them  having 
been  thus  transferred  to  a  commercial  partnership,  with  whom  the  corporation 
had  extensive  dealings  for  a  series  of  years,  and  who  were  stockholders  in  the 
corporation  ;  the  rights  of  said  partnership,  as  a  holder  in  good  faith,  are  not 
affected  by  the  fact  that  their  debt  against  the  corporation  was  not  communi- 
cated to  the  other  stockholders,  and  was  not  known  to  them  ;  nor  by  the  fact 
that  the  indebtedness  did  not  appear  by  the  books  oi  the  corporation,  to  which 
the  stockholders  had  access  ;  nor  by  the  further  fact  that  said  partnership,  as 
ptockholders,  received  dividends  while  the  debt  to  them  was  being  contracted. 
These  facts  have  in  them  no  element  of  estoppel,  and  are  not  sufficient  to 
overcome  the  presumption,  arising  from  possession  before  maturity,  that  they 
were  acquired  in  good  faith. 
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6.  Banker's  lien,— A.  bank  or  banker  has  a  lien  on  all  monejs  and  securities 
of  a  customer,  coming  into  his  possession  in  the  regular  course  of  business, 
for  any  balance  due  him  on  general  account. 

7.  Rents  and  profits  of  mortfjnged property. — So  long  as  a  mortgagor  remains 
in  possession,  the  rents  and  profits  of  right  belong  to  him,  and  he  may  receive 
and  apply  them  to  his  own  use  ;  and  if  he  makes  default  in  the  payment  of  the 
secured  debt,  and  becomes  insolvent,  the  mortgagee  may  have  a  receiver  ap- 
pointed, pending  a  suit  for  foreclosure,  and  thus  intercept  the  rents  and 
profits,  when  the  property  itself  is  not  adequate  security,  or  when  there  is 
imminent  danger  of  waste  or  destrnction. 

8.  Apportionment  of  profits  earned  by  receivers. — Where  a  manufacturing 
company  executed  a  mortgage  or  deed  of  trust  on  its  factory  and  franchises, 
for  the  security  of  certain  bondholders,  and  afterwards,  becoming  insolvent, 
executed  an  assignment  of  all  its  property,  for  the  benefit  of  all  its  creditors 
generally  ;  and  the  trustees  then  filed  a  bill  for  the  foreclosure  of  the  mort- 
gage or  deed  of  trust,  making  the  assignees  parties,  and  alleging  that  it  would 
be  for  the  interest  of  all  the  parties  concerned  that  the  factory  should  be  oper- 
ated in  accordance  with  the  provisions  of  the  assignment,  subject  to  modifi- 
cation by  the  court  from  time  to  time  ;  and  the  assignees  then  filed  a  bill  for 
the  settlement  of  the  assignment,  marshalling  the  assets,  etc.;  and  receivers 
were  appointed,  who  operated  the  factory  for  a  number  of  years,  under  the 
general  orders  of  the  court,  without  objection  Irom  any  of  the  parties  or  cred- 
itors ;  held,  that  the  net  profits  realized  by  the  receivers  should  be  apportioned 
between  the  mortgagees  (or  bondholders)  and  the  general  creditors — the 
former  being  entitled  to  the  portion  realized  from  the  use  ot  the  mortgaged 
property,  and  the  latter  to  the  residue  arising  from  the  use  of  the  property  not 
covered  by  the  mortgage. 

9.  General  assignment  for  henefiX  of  creditors ;  declared  preferences,  and  how 
avoided. — An  assignment  of  all  his  property  by  a  debtor,  for  the  benefit  of  one 
or  more  creditors,  enures  to  the  equal  benefit  of  all  his  creditors  ((Code,  §  il'iG), 
notwithstanding  any  preferences  it  may  declare  ;  and  though  it  is  valid  and 
operative  according  to  its  terms,  as  against  the  assignor  and  the  trustee,  and 
only  the  creditors  postponed  or  injured  by  it  can  complain  of  the  preferences 
declared  ;  yet  the  manner  in  which  they  may  make  complaint,  and  the  court 
can  entertain  their  complaint,  depends  upon  the  nature  and  character  of  the 
proceeding  in  which  the  conflicting  rights  of  the  respective  creditors  may  be 
involved. 

10.  Same;  interlocutory  order  for  payment  of  preferred  creditor. — An  interlo- 
cutory order,  in  a  suit  instituted  by  the  trustees  for  the  settlement  of  the 
assignment,  directing  the  receivers,  who  were  operating  the  property  (a  large 
factory)  under  the  orders  of  the  court,  to  pay  a  preferred  creditor,  for  money 
loaned,  "whenever,  in  their  good  judgment,  such  payment  may  be  made 
without  embarrassing  the  operations  of  the  company,"  being  conditional,  and 
the  condition  not  having  happened,  is  without  effect  on  the  final  hearing  ;  and 
having  been  made  before  the  creditors,  who  were  affected  by  it,  had  been 
brought  before  the  court,  it  could  not  embarrass  the  court  in  the  final  distri- 
bution of  the  assets. 

11.  Same;  when  cros.'s-bill  is  necessary. — The  rules  of  practice  as  to  the  filing 
of  cross-bills  "have  but  a  narrow  and  limited  application  to  suits  for  the 
marshalling  and  distribution  of  assets,  when  creditors  having  conflicting 
claims  are  not  introduced  as  formal  parties,  but  come  in  under  the  decree  of 
the  court,  and  submit  to  its  jurisdiction,  that  their  rights  in  the  administra- 
tion of  the  assets  may  be  protected  and  enforced."  In  such  cases,  "the  court 
must  mould  and  adapt  its  practice  and  course  of  proceeding  to  the  rights  and 
equities  of  the  parties  ;"  and  where  the  assets  to  be  distributed  are  the  pro- 
ceeds of  sale  of  the  property  of  an  insolvent  corporation,  conveyed  by  general 
assignment  for  the  benefit  of  creditors,  and  sold  under  the  order  of  the  court 
in  a  suit  instituted  by  the  trustees,  the  creditors  having  come  in  and  proved 
their  claims,  no  cross-bill  is  necessary  to  enable  the  court  to  distribute  the 
money  among  all  the  creditors,  disregarding  the  preferences  declared  by  the 
assignment. 

12.  Same;  assent  of  creditors. — A  repita}  in  a  general  assignment  for  the 
Vot,  iiXiv. 
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benefit  of  creditors,  declaring  preferences,  that  "  the  creditors  have  assented 
to  the  terms  herein  stated,"  is  the  mere  declaration  of  the  grantor,  and  does 
not  conclude  any  creditor  who  is  not  otherwise  shown  to  have  assented  to  it. 

13.  Attorney's  lien. — Under  a  bill  for  the  settlemout  of  an  assignment  exe- 
cuted by  an  insolvent  corporation,  and  the  distribution  of  the  assets  among 
creditors,  attorneys  who  represented  the  corporation,  and  resisted  the  claims 
of  creditors,  can  not  claim  any  lien  on  the  fund  in  court,  and  the  court  can 
not  give  them  a  preference  over  other  general  creditors. 

Appeals  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  Austill. 

In  the  matter  of  the  settlement  of  the  affairs,  and  the  mar- 
shalHng  and  distribution  of  the  assets,  of  the  Tallassee  Man- 
ufacturing Company  Number  One,  an  insolvent  corporation, 
under  a  bill  filed  by  Charles  T.  Pollard  and  George  Gold- 
thwaite,  as  trustees  in  a  deed  of  trust,  or  mortgage,  executed 
by  the  said  corporation  ;  separate  appeals  being  sued  out  by 
Lehman  Brothers,  a  mercantile  partnership  doing  business 
as  commission-merchants  and  bankers  in  the  city  of  New 
York ;  by  David  Clopton,  Charles  J.  Matthews,  and  George 
Goldthwaite,  directors  in  said  corporation,  claiming  a  prefer- 
ence and  priority  as  creditors,  under  the  facts  hereinafter 
stated ;  and  by  Stone  &  Clopton,  attorneys  at  law,  claiming 
an  allowance  for  professional  services  rendered  during  the 
suit. 

The  said  corporation  was  created  by  an  act  of  the  General 
Assembly  of  the  State  of  Alabama,  approved  May  29th,  1852, 
which  may  be  found  in  the  Session  Acts  of  1851-2,  pp.  262-64. 
The  charter  does  not  show  the  purposes  for  which  the  cor- 
poration was  created,  or  the  business  which  it  was  to  carry  on, 
except  as  may  be  inferred  from  its  name.  The  corporation 
was  duly  organized,  in  accordance  with  the  provisions  of  its 
charter,  its  factory  being  located  at  Tallassee,  then  in  Talla- 
poosa, now  in  Elmore  county.  On  the  15th  December,  1870, 
a  special  statute  was  enacted  by  the  General  Assembly,  enti- 
tled "An  act  to  authorize  the  Tallassee  Manufacturing  Com- 
pany Number  One  (1)  to  issue  bonds,  and  secure  the  pay- 
ment thereof  by  mortgage,  or  deed  of  trust,"  which  was  as 
follows :  "  Section  1.  Be  it  enacted,''  <fcc.,  "  that  the  Tallassee 
Manufacturing  Company  Number  One  (1)  is  hereby  author- 
ized, by  a  vote  of  two-thirds  of  the  stockholders  in  value,  to 
issue  its  bonds  for  a  sum  not  exceeding  one-third  of  the  cap- 
ital stock  of  said  company  paid  in,  in  bonds  of  one  thousand 
dollars  each,  payable  in  gold,  with  interest  at  eight  per-cent. 
per  annum  ;  coupons  for  the  interest  to  be  attached,  payable 
semi-annually,  at  such  place  as  it  may  appoint,  also  payable 
in  gold."  Sec.  2,  "  Be  it  further  enacted,  that  such  bonds 
shall  not  have  longer  time  to  run  than  ten  years  from  the 
date  thereof ;  and  the  said  company  is  also  authorized  to 
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secure  the  payment  of  said  bonds  by  a  mortgage,  or  deed  of 
trust,  of  the  property  and  franchises  of  said  company." — Ses- 
sion Acts  1870-71,  p.  240. 

A  few  days  after  the  passage  of  this  act,  a  meeting  of  the 
stockholders  of  the  company  was  held,  under  the  call  of  B. 
H.  Micou,  the  president,  at  which  the  following  proceedings 
were  had,  as  shown  by  the  record  or  minutes  of  its  proceed- 
ings:  "December  30,  1870.  In  compliance  with  a  call  from 
the  president,  a  meeting  of  the  stockholders  in  the  company 
was  this  day  held  in  the  city  of  Montgomery,  at  which  meet- 
ing were  present  B.  H.  Micou,  T.  M.  Barnett,  N.  D.  Barnett, 
B.  D.  Fry,  Charles  Matthews,  and  J.  W.  Durr ;  and  the  fol- 
lowing stockholders  were  represented  by  their  proxies  ;  J.  E. 
Brown,  G.  W.  Stone,  Julia  Ardis,  Lehman  Brothers,  and  Leh- 
man, Newgass  &  Co. ;  the  whole  number  of  shares  represented 
being  5388."  The  meeting  being  organized,  "  the  president 
then  read  the  following  report,  which  was  received,  and 
ordered  to  be  recorded."  The  report,  as  set  out,  is  dated  the 
28th  December,  1870,  addressed  to  the  stockholders,  and  in 
these  words  :  "  Gentlemen — I  have  called  you  together,  to 
ask  your  assistance  to  put  the  financial  matters  of  the  com- 
pany on  a  solid  basis.  The  plan  I  propose  is  this  :  to  issue 
bonds  for  $200,000,  and  provide  for  the  payment  of  the  same 
by  a  deed  of  trust  on  the  property  and  franchises  of  the 
company.  The  necessity  for  permanent  relief  by  addition  of 
cash  capital  has  existed  for  months  past,  and  I  have  been 
harassed  almost  past  endurance  to  make  money  arrange- 
ments to  meet  our  engagements.  Hence,  I  call 
you  together  again,  to  ask  that  you  authorize  me  to  issue 
bonds  to  the  amount  stated,  to  enable  me  to  raise  the  capital 
to  conduct  our  business.  My  plan  is  to  prepare  these  bonds 
with  great  care,  so  as  to  make  them  a  first-class  security  ;  to 
keep  the  ownership  of  the  bonds  in  the  company,  but  to  use 
such  portion  as  collateral  security  to  raise  money  to  conduct 
business,  and  to  finally  dispose  of  the  bonds  permanently  in 
the  shape  of  dividends  to  the  stockholders,  as  dividends  are 
earned  ;  and  thus,  in  the  course  of  two  years,  supply  ourselves 
with  a  permanent  capital  to  transact  our  business,  and  placing 
our  debt  in  the  hands  of  the  shareholders  themselves.  I 
propose,  when  our  accounts  are  made  up  for  the  present  year, 
if  it  appears  there  has  been  a  profit  on  that  portion  of  the 
machinery  which  has  been  at  work,  to  divide  the  profit,  what- 
ever it  is,  among  the  shareholders,  in  the  shape  of  these 
bonds;  and  so,  on  the  1st  of  July  and  1st  of  January  of  each 
year,  until  all  are  permanently  disposed  of.  Then,  it  will 
become  necessary  to  provide  a  sinking  fund,  for  the  final 
payment  of  the  bonds.     This  plan  is  proposed  after  most 

Vol.  lxiv. 


1879]  OF  ALABAMA.  571 

[In  re  Tallassee  Manufacturing  Co.] 

careful  and  mature  deliberation,  and  I  believe  it  offers  the 
easiest  and  most  certain  remedy  for  the  difficulties  under 
which  we  now  labor.  In  order  to  enable  us  to  issue  such 
bonds  having  full  authority,  I  applied  to  the  legislature  to 
pass  a  law  authorizing  us  to  issue  bonds  to  amount  of  one- 
third  paid  up  capital,  on  vote  of  two-thirds  shares.  I  expect, 
in  a  few  weeks,  to  make  a  full  and  careful  report  of  the  con- 
dition of  the  company,"  &c. 

The  next  entry  on  the  record  of  the  proceedings  of  the 
meeting,  immediately  following  the  foregoing  report,  is  in 
these  words  :  "  By  a  vote  of  5388  shares,  being  all  the  shares 
represented,  the  meeting  then  adopted  the  following  resolu- 
tions :  Resolved,  that  in  accordance  with  power  granted  by 
the  legislature  of  the  State  of  Alabama,  the  president  of  this 
company  is  authorized  to  issue  two  hundred  (200)  bonds,  of 
one  thousand  dollars  ($1,000)  each,  payable  ten  years  after 
date,  principal  and  interest  payable  in  gold  ;  each  bond  to  be 
signed  by  the  president  and  secretary  of  the  company  ;  and 
to  secure  the  payment  of  the  same,  the  president  is  hereby 
authorized  to  execute  a  deed  of  trust,  conveying  to  Charles 
T.  Pollard  and  George  Goldthwaite,  as  trustees,  all  the  real 
estate,  buildings,  machinery,  and  franchises  of  the  company ; 
the  said  trustees  to  signify  their  acceptance  of  the  trust,  by 
signing  their  names  to  each  bond." 

The  bonds  thus  authorized  were  issued,  and  were  in  the 
following  words  :  "  United  States  of  America,  Stcde  of  Ala- 
bama. No.  — .  $1,000,  Issue  of  $200,000  first  mortgage 
bonds  by  the  Tallassee  Manufacturing  Company  Number  One ; 
the  payment  of  which  is  secured  by  a  mortgage  on  the  lands, 
factory,  buildings,  and  real  estate  of  every  kind,  together  with 
the  machinery  and  franchises  of  the  company.  On  the  first 
day  of  January,  1881,  the  Tallassee  Manufacturing  Company 
Number  One  will  pay  to  the  bearer  of  this  bond,  at  their  office 
in  Montgomery,  Alabama,  one  thousand  dollars,  in  gold  coin 
of  the  United  States,  with  interest  thereon,  at  the  rate  of 
eight  per-cent.  per  annum,  payable  semi-annually,  on  the  first 
days  of  January  and  July  each  year,  interest  also  payable  in 
gold  coin,  at  the  National  City  Bank  of  New  York,  on  pre- 
sentation of  the  annexed  coupons.  This  bond  is  issued  by 
authority  of  an  act  of  the  legislature  of  Alabama,  approved 
December  i5th,  1870  ;  and  the  payment  of  the  same,  and  the 
interest  thereon,  is  secured,  under  the  provisions  of  said  act, 
by  a  deed  of  trust  executed  this  day  to  Charles  T.  Pollard 
and  George  Goldthwaite,  of  the  city  of  Montgomery,  State  of 
Alabama,  on  the  lands,  buildings,  machinery,  and  franchises 
of  the  company,  with  full  power  and  authority  to  sell  the 
same,  after  giving  ninety  days'  notice,  if  the  company  shall 
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fail  to  pay  the  interest  as  it  shall  become  due  and  payable, 
or  the  principal  at  maturity.  In  witness  whereof,  the  presi- 
dent and  secretary  of  the  company  have  hereunto  set  their 
hands,  and  affixed  the  seal  of  the  company,  at  Tallassee,  this 
first  day  of  January,  A.  D.  1871."  As  a  further  description 
of  the  bonds,  it  was  alleged  in  the  bill,  that  they  were  num- 
bered consecutively  from  one  to  two  hundred,  "  each  bond 
having  attached  thereto  twenty  coupons,  numbered  the  same 
as  the  bond  to  which  they  were  attached ;  each  being  signed 
by  B.  D.  Fry,  the  secretary  of  the  company,  and  setting  forth 
that  the  Tallassee  Manufacturing  Company  Number  One  will 
pay  the  bearer  forty  dollars  in  gold  coin,  at  the  National  City 
Bank  of  the  city  of  New  York,  for  six  months'  interest  on  the 
bond  correspondingly  numbered ;  the  first  of  said  coupons 
being  due  the  first  July,  1871,  and  successively  on  the  1st 
January  and  1st  July  of  each  year  until  the  1st  January,  1881, 
when  the  last  will  become  due  and  payable." 

The  deed  of  trust  which  was  given  to  secure  the  payment 
of  these  bonds,  and  which  was  dated  the  8th  February,  1871, 
recited  and  set  out  at  length  the  special  statute  and  the  reso- 
lutions, under  the  authority  of  which  the  bonds  were  issued  ; 
and  conveyed  to  Charles  T.  Pollard  and  George  Goldthwaite, 
as  trustees,  certain  lands,  which  were  particularly  described, 
*'  amounting  in  the  aggregate  to  5883  acres,  more  or  less  ;" 
"  also,  the  stone  buildings  known  as  the  '  Old  Factory  '  and 
the  '  New  Factory,'  with  all  the  water-wheels,  engines,  looms, 
spindles,  and  machinery  contained  therein,  or  appertaining 
thereto,  or  in  process  of  erection,  or  which  may  be  hereafter 
added  or  erected ;  also,  the  grist-mill,  saw-mill,  plane-house, 
and  foundry,  with  all  the  machinery  and  appliances  thereto 
belonging,  or  which  may  be  added  thereto  ;  also,  all  offices, 
dwellings,  tenements,  stables,  and  other  buildings  now  belong- 
ing to  said  company,  or  which  it  may  hereafter  acquire  ;  also, 
all  dams,  canals,  water-gates,  or  other  constructions  for  the 
control  of  water-power,  now  completed,  or  which  may  here- 
after be  constructed ;  also,  all  franchises,  rights  and  privileges, 
legal  or  equitable,  granted  by  charter  or  otherwise  to  said 
company."  The  trusts  of  the  deed  were  thus  declared  :  "To 
have  and  to  hold  the  above  described  property  hereby  con- 
veyed, or  intended  to  be  conveyed,  to  the  said  trustees,  and 
to  their  successors,  as  hereinafter  provided,  forever ;  but  in 
special  trust  and  confidence  that,  whereas  in  accordance  with 
the  authority  above  recited,  the  said  B.  H.  Micou,  president, 
has  issued  two  hundred  bonds,  which  are  in  words  and  fig- 
ures as  follows,"  setting  out  one  of  the  bonds,  and  describing 
it  as  above  :  "  Now,  in  case  the  said  coupons  and  bonds 
shall  be  paid  at  maturity,  then  the  estate  hereby  conveyed 
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shall  re-invest  in  the  said  Tallassee  Manufacturing  Company 
Number  One,  discharged  of  all  trusts,  and  these  presents 
shall  be  void.  But,  in  case  any  of  said  coupons  or  bonds,  or 
any  one  of  them,  shall  not  be  paid  at  maturity,  and  default  in 
the  payment  thereof  shall  coutinue  for  the  space  of  thirty 
days ;  then  the  said  trustees,  or  either  of  them,  or  their  suc- 
cessors in  said  trust,  or  either  one  of  them,  may  enter  upon 
said  property  hereby  conveyed,  or  upon  any  part  or  parts^ 
thereof,  and  sell  the  same  at  public  auction,  for  cash,  in  the 
village  of  Tallassee,  Elmore  county,  giving  at  least  ninety 
days'  notice  of  such  sale,  by  advertisement  in  some  newspa- 
per published  in  the  city  of  Montgomery,  and  apply  the  pro- 
ceeds of  said  sale,  first,  to  the  expenses  thereof ;  second,  to 
the  payment  of  such  bonds  or  coupons  as  may  be  due  and 
unpaid ;  and,  lastly,  pay  over  the  surplus,  if  any  there  be,  to 
the  treasurer,  or  other  authorized  agent  of  said  company." 

Another  meeting  of  the  stockholders  was  held,  pursuant  to 
the  call  of  the  president,  on  the  10th  February,  1871,  at  which 
the  president  reported  that  he  had  the  bonds  prepared,  and 
they  were  ready  to  be  issued ;  whereupon  the  following  reso- 
lutions were  adopted  by  the  meeting  :  "  Resolved,  that  the 
president  is  hereby  authorized  to  declare  a  dividend  of  five 
per-ceut.  on  the  capital  stock  of  this  company,  on  the  busi- 
ness of  the  year  1870,  payable  in  the  bonds  of  the  company. 
Resolved,  that  in  disposing  of  the  two  hundred  thousand  dol- 
lars of  bonds,  authorized  to  be  issued,  it  is  the  sense  of  this 
meeting  that  it  is  better,  if  it  can  be  so  arranged,  that  the 
shareholders  of  the  company  should  become  the  owners  of 
the  bonds,  in  preference  to  any  other  persons ;  and  the  pres- 
ident and  directors  be  hereby  requested  to  arrange  their 
financial  plans,  if  possible,  so  as  to  retain  the  ownership  of 
the  bonds  to  the  company,  until  they  can  be  used  to  pay 
dividends  to  the  shareholders ;  but  this  resolution  is  not  to 
be  construed  to  prevent  the  use  of  the  bonds,  at  their  par 
value,  in  payment  of  any  indebtedness  of  the  company."  At 
another  called  meeting  of  the  stockholders,  held  on  the  27th 
February,  1872,  "at  which  were  present  B.  H.  Micou,  T.  M. 
Barnett,  N.  D.  Barnett,  D.  Clopton,  J.  W.  Durr,  J.  R.  Browne, 
F.  W.  Jordan,  —  Rambo,  and  B.  D,  Fry,"  the  president  sub- 
mitted his  "  annual  report  for  the  year  1871,"  in  which  he 
said  :  "  In  accordance  with  resolutions  adopted  at  annual 
meeting  of  shareholders,  I  at  once  proceeded  to  the  execution 
of  mortgage  and  bonds  for  $200,000.  Have  sold  no  bonds. 
Have  issued  to  shareholders,  as  dividends,  36  bonds,  and  hold 
164.  These  have  been  used  as  a  basis  of  credit  in  obtaining 
loans  for  the  business  of  the  company,  but  the  ownership  is 
still  in  the  company.     Have   offered  none   for   sale.     Have 
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always  considered  that  the  bonds  were  issued  as  a  financial 
measure,  and  advise  that  the  company  take  measures  to 
obtain  ownership  of  those  paid  out  as  dividends,  pay  out  no 
more,  and,  as  fast  as  profits  are  made,  or  subscriptions 
received,  to  increase  stock  to  retire  the  same ;  and  when  all 
have  been  retired,  have  mortgage  cancelled," 

On  the  22d  Jauuary,  1874,  the  corporation  having  become 
greatly  embarrassed,  if  not  insolvent,  it  executed  a  general 
assignment  of  all  its  property,  to  Josiah  Morris,  James  A. 
Farley,  George  B.  Holmes,  J.  Rhodes  Browne,  and  R.  F. 
Ligon,  as  trustees,  who  accepted  the  trust.  The  assignment 
contained  the  following  recitals :  "  Whereas,  the  Tallassee 
Manufacturing  Company  Number  One  is  largely  indebted  to 
various  persons,  and  unable  to  meet  its  liabilities  ;  and  where- 
as the  stockholders,  in  convention  assembled,  have  resolved 
that  it  is  expedient,  for  the  purpose  of  securing  such  liabil- 
ities, to  convey  to  trustees  all  the  franchises,  rights,  property, 
and  choses  in  action  belonging  or  appertaining  to  said  com- 
pany, for  the  purpose  of  paying  in  full  all  the  creditors ;  and 
the  stockholders  and  creditors  having  selected,  as  trustees," 
the  five  persons  above  named  ;  "and  the  said  stockholders,  in 
convention,  having  resolved  that  said  conveyance  should  be 
made  by  the  president  of  said  company,  with  authority  to 
affix  the  seal  of  the  corporation  thereto  ;  and  the  creditors 
having  assented  to  the  terms  herein  stated  :  Be  it  therefore 
known,'  &c.  The  property  conveyed  by  the  assignment  was 
described  as  "  all  the  franchises,  rights,  property,  assets,  and 
choses  in  action  belonging  or  in  any  wise  appertaining  to  said 
company  ;"  and  the  trusts  were  thus  declared  : 

*'  1.  To  hold,  operate  and  manage  all  of  said  property,  for 
the  purpose  of  liquidating  all  the  debts  of  the  company  ;  and 
to  use  all  such  means  and  income  of  the  company  as  may  be 
necessary  to  accomplish  the  object  herein  stated  ;  and  to  this 
end,  may  employ  such  agents  and  employees  as  may  be 
necessary.  2.  To  pay,  as  soon  as,  in  the  judgment  of  such 
trustees,  it  may  be  safely  done,  the  sum  of  money  borrowed 
by  the  company,  on  the  credit  of  the  directors  and  others, 
not  to  exceed  the  principal  of  $7,500.  3.  To  pay,  as  soon  as, 
in  the  judgment  of  such  trustees,  it  may  be  safely  done,  the 
amounts  now  due  the  operatives  and  employees  of  the  com- 
pany. 4.  To  pay,  as  soon  as,  in  the  judgment  of  said  trustees, 
it  may  be  safely  done,  small  amounts  that  may  be  due  by 
said  company,  for  cotton  furnished  to  said  company,  and  to 
pay  for  the  preparation  of  this  deed.  5.  To  pay,  pro  rata, 
on  all  the  debts  of  the  company  other  than  the  bonds,  inter- 
est at  the  rate  of  six  per-cent.  'per  annum,  to  be  paid  semi- 
annually after  the  execution  of  this  instrument.     6.  To  pro- 
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•vide  for  and  pay  the  interest  on  the  bonded  debt  of  the  com- 
pany, as  the  same  may  from  time  to  time,  and  according  to 
the  terms  thereof,  mature.  7.  As  soon  as  practicable,  to 
declare  dividends  on  the  debts  of  said  company,  other  than 
the  bonded  debts,  and  to  pay  such  dividends,  pro  rata,  on 
such  debts,  until  the  whole  of  the  debts  and  liabilities  of  the 
company,  except  the  bonded  debts,  are  paid  ;  and  provided 
that,  if  said  debts  shall  not  be  paid  in  full,  at  the  end  of  five 
years  from  the  sealing  and  delivery  of  these  presents,  then 
the  whole  unpaid  residuum  of  debts  of  said  company  now 
existing,  except  the  bonded  debt,  shall  be  and  become  pre- 
sently due  and  payable ;  and  no  dividends  shall  be  paid  to 
stockholders,  until  all  existing  debts  are  paid,  except  that,  if 
the  debts  of  said  company,  other  than  the  bonded  debts,  are 
paid  before  the  maturity  of  said  bonds,  then  this  trust  shall 
cease."  8.  Requires  the  trustees  to  make  publication  for 
creditors  to  come  in  and  prove  their  debts.  9.  Gives  the 
trustees  power  to  adjust  all  claims  against  the  company, 
require  proof  of  doubtful  claims,  arbitrate  any  claims  for  or 
against  the  company,  and  to  obtain  legal  advice  in  the  dis- 
charge of  their  duties.  10.  Gives  the  trustees  power,  and 
requires  them,  "  to  make  available  for  the  payment  of  the 
debts  of  the  company  all  dues  and  liabilities  that  have  or 
may  become  due  to  said  company ;"  but  forbids  litigation, 
"  unless  there  is  a  probability  of  substantial  pecuniary  bene- 
fits therefrom."  11.  Gives  a  majority  of  the  trustees  power 
to  act.  12.  Provides  for  filling  vacancies  among  the  trustees. 
13.  Requires  the  trustees  to  make  out,  on  the  1st  May,  1874, 
a  balance-sheet  of  the  property  and  operations  of  the  com- 
pany, and  a  monthly  statement  afterwards  of  the  operations 
of  the  company.  14  "At  the  end  of  five  years  from  the 
execution  of  this  instrument,  should  the  debts  of  the  com- 
pany, other  than  the  bonded  debt,  be  not  paid  in  full,  then 
the  said  trustees  are  authorized  to  advertise  said  property 
for  sale,  in  soroe  newspaper  published  in  Montgomery,  and 
at  such  other  places  as  the  trustees  may  deem  advisable,  for 
the  period  of  ninety  days,  giving  notice  of  time  and  place  of 
sale,  and  may  proceed  to  sell  on  the  premises,  to  the  highest 
bidder  for  cash,  all  or  any  part  of  said  conveyed  property, 
that  may  be  necessary  to  pay  such  unpaid  debts  other  than 
the  bonded  debt,  and  to  convey  title  to  the  purchaser  or  pur- 
chasers ;  and  out  of  the  proceeds  the  trustees  will  pay,  first, 
the  expenses  of  advertising,  selling,  and  conveying  said  prop- 
erty ;  second,  the  unpaid  balance  of  such  debts,  other  than 
the  bonded  debt,  that  may  remain  unpaid,  and  the  balance 
they  will  pay  and  refund  to  said  company."  15.  Requires 
annual  meetings  of  stockholders  to  be  held.     16.  Provides 
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for  compensation  of  trustees.  17,  and  18.  Provide  for  removal 
and  vacancies  of  trustees.  "  19.  Should  it  become  necessary 
to  borrow  money  for  the  purposes  of  this  trust,  the  trustees 
are  authorized  to  do  so,  and  may,  if  necessary,  secure  the 
same  by  a  lien  on  all  or  aoy  part  of  the  property  of  the  cor- 
poration, in  amount  not  to  exceed  fifty  thousand  dollars ; 
such  lien  to  be  subordinate  only  to  the  lien  to  secure  the 
bonded  debt  of  two  hundred  thousand  dollars." 

Ou  the  4th  May,  1874,  Charles  T.  Pollard  and  George  Gold- 
thwaite,  as  trustees  in  the  mortgage  or  deed  of  trust  for  the 
security  of  the  bonds,  filed  their  bill  in  said  Chancery  Court, 
asking  a  foreclosure  of  the  mortgage,  an  account  of  the  oper- 
ations of  the  factory  under  the  management  of  the  assignees, 
the  appointment  of  receivers  to  manage  the  property  under 
the  orders  of  the  court,  and  general  relief.  The  bill  alleged 
the  organization  of  the  company  under  its  charter,  the  pas- 
sage of  the  statute  authorizing  the  issue  of  the  bonds,  their 
issue,  and  the  execution  of  the  mortgage  or  deed  of  trust  to 
secure  them  ;  also,  "  that  all  of  said  bonds  have  been  issued, 
and  are  now  in  the  hands  of  various  persons,  whose  names 
are  unknown  ;"  that  some  of  the  coupons  for  interest,  falling 
due  the  1st  January,  1874,  were  unpaid,  to  the  amount  of 
$16,000  or  $17,000;  that  the  indebtedness  of  the  company 
amounted  to  more  than  §.500,000,  while  its  property  was 
worth  nearly  $1,000,000 ;  that  its  business  was  very  large, 
employing  several  hundred  operatives,  and  using  twenty-five 
bales  of  cotton  per  day.  The  bill  further  alleged  the  execu- 
tion of  the  general  assignment  by  the  corporation,  a  copy  of 
which  was  made  an  exhibit  to  the  bill,  and  contained  the 
following  allegations  in  reference  to  it :  "  That  in  the  month 
of  January  last,  the  said  company  being  unable  to  meet  its 
liabilities  as  they  matured,  a  meeting  of  stockholders  and 
general  creditors  of  said  company  was  held  in  the  city  of 
Montgomery ;  at  which  it  was  determined  that,  in  conse- 
quence of  the  embarrassed  condition  of  the  company,  and 
the  disastrous  consequences  that  would  result  from  a  stop- 
page of  the  factory,  it  would  be  better  for  the  company  to 
make  an  assignment  of  all  their  property,  for  the  benefit  of 
all  the  creditors  of  the  company  ;  that  at  said  meeting  a  very 
large  proportion  of  the  general  creditors  were  represented, 
and  the  deed  of  trust,  or  assignment,  hereto  attached,"  &c., 
"  was  executed  by  said  company,  and  assented  to  by  said 
creditors ;"  that  neither  the  complainants,  nor  the  bondhold- 
ers, had  ever  assented  to  the  provisions  of  the  assignment ; 
that  the  assignees  had  taken  possession  of  the  property,  and 
were  operating  the  factory  under  the  terms  of  the  assign- 
ment ;  "  that  the  rights  of  said  trustees  are  subordinate  to 
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the  rights  of  the  complainants,  and  that  a  receiver  or  receiv- 
ers ought  to  be  appointed  by  the  court,  who  shall  take  pos- 
session of  all  the  property  of  said  company,  and  manage  and 
operate  said  property,  under  the  directions  of  the  court,  for 
the  benefit  of  said  bondholders  and  the  general  creditors  of 
said  company  ;*'  and  that,  in  the  opinion  of  the  complainants, 
"  it  would  be  for  the  interest  of  said  bondholders,  as  well  as 
the  general  creditors,  that  said  property  should  be  managed 
and  operated  in  accordance  with  the  plan  set  out  and  pro- 
vided for  in  said  assignment,  subject  to  such  modifications 
and  alterations  as  may,  from  time  to  time,  be  proper,  under 
the  directions  of  the  court." 

The  corporation  itself,  and  the  trustees  named  in  the 
assignment,  were  made  defendants  to  the  bill ;  and  the 
prayer  was,  "that  an  account  may  be  taken  of  the  transac- 
tions and  management  of  said  trustees  in  operating  said  fac- 
tory ;  that  some  proper  persons  may  be  appointed,  to  take 
possession  of  said  property,  and  manage  and  operate  the 
same  for  the  purposes  aforesaid,  under  the  direction  of  the 
court,"  and  for  other  and  further  relief.  By  an  amendment 
of  the  bill,  filed  by  leave  of  the  court,  the  complainants  fur- 
ther prayed  a  foreclosure  of  their  mortgage,  a  sale  of  the 
property  conveyed  by  it,  and  the  appropriation  of  the  pro- 
ceeds of  sale  as  the  court  might  direct ;  and  they  also  asked 
a  reference  to  the  register,  to  ascertain  the  number  of  bonds 
outstanding,  the  names  of  the  holders,  and  the  manner  in 
which  they  acquired  such  bonds. 

On  the  filing  of  this  bill.  May  4th,  1874,  application  being 
made  for  the  appointment  of  receivers,  the  assignees,  who 
were  the  defendants,  were  by  consent  appointed  as  receivers, 
but  without  bond,  and  were  instructed  by  the  order  to  oper- 
ate and  manage  the  factory  in  accordance  with  the  provisions 
contained  in  the  assignment,  but  subject  to  such  modifica- 
tions and  directions  as  might  be  made  by  the  court.  An 
answer  to  the  bill  was  filed  by  the  corporation,  alleging  that 
the  bonds  were  used  by  Micou,  while  president,  without 
authority,  and  in  violation  of  the  resolutions  by  which  their 
issue  and  use  was  authorized ;  denying  their  validity  and 
binding  obligation  ;  denying,  also,  that  its  indebtedness  was 
as  great  as  alleged,  and  alleging  that  a  great  part  of  the 
indebtedness  claimed  was  contracted  by  Micou  without 
authority,  including  large  sums  charged  for  usurious  interest; 
and  requiring  strict  proof  as  to  all  these  matters.  A  joint 
answer  was  filed  by  the  assignees,  requiring  proof  as  to  the 
validity  of  the  bonds,  the  amount  of  indebtedness,  and  the 
value  of  the  property,  and  admitting  the  other  averments  of 
the  bill. 

(37) 
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On  the  15th  May,  1874,  before  the  answers  wei-e  filed,  the 
ehancellor  made  a  decretal  order,  on  motion  of  the  receivers, 
directing  the  register  to  ascertain  and  report  what  would  be 
a  reasonable  compensation  for  their  solicitors,  for  services 
already  rendered;  and  also  "to  ascertain  and  report  the 
amount  of  the  indebtedness  of  said  company  for  money  bor- 
rowed, on  the  credit  of  the  directors  of  said  company  and 
others,  not  exceeding  $7,5-0  of  principal,  the  payment  of 
which  is  provided  for  and  directed  by  said  deed  of  trust. "^ 
The  register's  report  under  this  reference  is  not  set  out  in  the 
transcript ;  but,  at  ihe  same  term,  on  the  30feh  May,  the  fol- 
lowing decretal  order  was  made  in  reference  to  the  matters 
submitted  ;  "  This  cause  was  submitted  upon  the  bill  and 
answers,  and  also  upon  the  reports  of  the  register  made  on 
the  19th  and  30th  days  of  May,  1874,  It  is  ordered,  adjudged, 
and  decreed,  that  the  receivers  pay  over     ,  to  the  attor- 

neys of  said  trustees  the  amount  of  money  respectively 
reported  in  their  favor  by  the  register,  and  also  the  amount 
borrowed  by  said  company  on  the  credit  of  the  directors,  aS' 
stated  in  the  registe/s  report,  whenever,  in  their  good  judg- 
ment, such  payments  may  be  made  without  embarrassing  the 
operations  of  the  company.  It  is  further  ordered,  adjudged, 
and  decreed,  that  said  bill  is  properly  filed,  and  must  be 
retained  for  the  purposes  therein  specified. "^  The  decree 
further  ordered  the  register  to  give  notice  for  ci'editors  to 
come  in  and  prove  their  claims  before  him,  and  directed  that 
"  the  company,  or  any  stockholder  or  creditor,  may  file  objec- 
tions to  any  claim  filed  as  aforesaid."^  At  the  ensuing  August 
term,  1874,  the  time  allowed  for  creditors  to  file  their  claims- 
was  extended  to  the  15th  November  then  next. 

On  the  25tb  May,  1875,  by  leave  of  the  court,  Farley, 
Holmes,  and  Brown,  the  only  acting  receivers  (the  others  hav- 
ing resigned),  filed  their  bill  in  said  court,  setting  out  the 
proceedings  already  had  under  the  bill  of  Goldthwaite  and 
Pollard,  and  alleging  that  great  embarrassments  and  difficul- 
ties had  arisen  in  their  administration  of  the  trust,  and  there 
was  danger  of  litigation  and  serious  personal  loss  to  them  in 
the  discharge  of  their  duties;^  that  claims  had  been  filed 
against  the  company,  amoauting  to  more  than  $600,000^ 
many  of  which  were  disputed,  and  of  doubtful  validity ;.  that 
some  of  the  stockholders  and  creditors  also  insisted  that 
many  of  the  mortgage  bonds  had  been  disposed  of  by  Micou,. 
as  president  of  the  company, withoiit  authority,  and  were  not 
binding  on  the  corporation,  nor  entitled  to  share  in-  the  bene-^ 
fits  of  the  deed  of  trust  to  Pollard  and  Goldthwaite,  and  they 
required  that  these  matters  should  be  judicially  settled,. 
They  therefore  prg,yed  that  the  court  would  take  jurisdiction 
Vol.  liXtv, 
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of  all  the  matters  growing  out  of  the  assignment^  require  all 
creditors  to  present  and  prove  their  claims,  ascertain  and 
declare  all  liens  and  priorities,  give  instructions  to  the  com- 
plainants, from  time  to  time,  as  might  be  necessary  in  the 
discharge  of  their  duties,  and  finally  settle  the  assignment. 
The  corporation,  and  several  persons  who  were  alleged  to 
assert  rights  as  *'new  stockholders,"  but  whose  rights  are 
not  material  as  the  case  is  here  presented,  were  made  defend- 
ants to  this  bill;  and  it  was  alleged  that  the  persons  claiming 
to  be  creditors  were  too  numerous  to  be  made  formal  parties. 
An  answer  to  this  bill  was  filed  by  the  corporation,  again 
denying  the  validity  of  the  bonds ;  and  answers  were  filed  by 
the  other  defendants. 

On  the  7th  June,  1875,  the  cause  being  submitted  for 
decree,  on  the  bill  and  answers,  the  chancellor  rendered  the 
following  decree :  "  It  is  ordered,  adjudged,  and  decreed, 
that  the  court  ascertains  from  the  pleadings  that  the  Tallas- 
see Manufacturing  Company  Number  One  is  an  insolvent  cor- 
poration, and  that  the  court  take  and  assume  jurisdiction  of 
it  as  such,  for  the  purpose  of  ascertaining  who  are  the  credit- 
ors of  said  corporation,  the  nature  and  amount  of  their  claims, 
and  the  respective  rights,  interests,  and  liens  of  said  creditors; 
and  for  the  purpose  of  marshalling  the  assets,  and  of  a  set- 
tlement of  the  affairs  of  said  corporation.  And,  for  these 
purposes,  it  is  ordered,  adjudged,  and  decreed,  that  all  per- 
sons claiming  to  be  creditors  of  said  corporation,  whether  as 
bondholders  or  otherwise,  including  those  called  in  the  bill 
*  new  stockholders,'  be,  and  are  hereby,  required  to  file  their 
claims,  together  with  the  note,  bill  of  exchange,  certificate,  or 
other  written  evidence  thereof,  and  if  bonds,  a  statement  and 
description  thereof,  with  the  register  of  this  court,  by  the 
20th  August,  1875.  Each  claim  must  be  verified  by  the  affi- 
davit of  the  claimant,  or  some  one  who  has  personal  knowl- 
edge of  the  same ;  which  affidavit  shall  set  forth  the  nature 
and  amount  or  value  of  the  consideration  of  such  claim,  and 
whether  the  same  is  held  as  collateral  security  or  otherwise  ; 
and  if  held  as  collateral  security,  on  what  account.  It  is  fur- 
ther ordered,  adjudged,  and  decreed,  that  said  corporation, 
or  any  stockholder  or  creditor,  in  the  name  of  the  corpora- 
tion, shall  have  the  right  and  be  allowed  to  file  with  the  reg- 
ister, at  any  time  before  the  20th  day  of  September,  1875, 
objections  in  writing  to  any  claim  filed  with  the  register ;  and 
thereupon  an  issue  must  be  made  up  between  the  claimant 
and  said  corporation,  in  which  the  validity  and  correctness 
of  such  claim  must  be  tried  and  determined  by  the  register 
according  to  law,"  The  time  for  filing  claims,  as  limited  by 
this  decree,  seems  to  have  been  extended,  but  the  transcript 


580  SUPKEME  COURT  [Dec.  Term. 

[In  re  Tallassee  Mannfactaring  Co.] 

does  not  set  out  the  order.  The  two  bills  seem  to  have  been 
theuceforward  treated  as  one  cause,  though  the  record  docs 
not  show  any  formal  order  consolidating  them. 

On  the  20th  November,  18.5,  a  claim  against  the  corpora- 
tion was  filed  by  Lehman  Brothers,  a  partnership  composed 
of  Emanuel  and  Mayer  Lehman,  doing  business  in  New  York, 
and  in  Montgomery  through  the  firm  of  Lehman,  Durr  &  Co. 
This  claim  was  in  the  form  of  an  account-current  between 
said  Lehman  Brothers  and  said  corporation,  acting  through 
B.  H.  Micou  as  its  president,  commencing  in  May,  1871,  and 
showing  a  balance  against  the  corporation,  "  average  date 
due  February  18,  1874,  of  $144,286.50.  Attached  to  this 
claim  was  the  affidcivitof  Mayer  Lehman,  to  this  effect:  "that 
he  is  one  of  the  firm  of  Lehman  Brotiiers,  of  the  city  of  New 
York ;  that  the  matters  and  things,  as  stated  and  set  forth  in 
the  annexed  statement,  are  just,  true,  and  strictly  Correct  in 
every  particular,  to  the  best  of  his  knowledge  and  belief ;  that 
the  demand  of  Lehman  Brothers  against  the  Tallassee  Man- 
ufacturing Company  Number  One,  as  shown  by  the  said 
statement,  is  just,  due,  and  unpaid  ;  that  the  same,  nor  any 
part  thereof,  has  not  been  paid  or  settled  by  the  said  com- 
pany, or  by  any  person  or  persons  for  them  ;  that  there  is  no 
just  set-off  known  to  deponent,  either  in  law  or  in  equity, 
against  said  demand ;  and  that  there  is  now  due,  as  afore- 
said, the  sum  of  $144  286.50,  exclusive  of  any  payment,  set- 
off, or  usurious  interest,  with  lawful  interest  thereon  from  the 
18th  day  of  February,  1874.  Deponent  further  says,  that 
his  said  firm  are  the  holders  of  forty  first-mortgage  bonds  of 
the  said  company,  issue  of  January  1st,  1871,  of  $1,000  each, 
numbered  from  l6l  to  200,  both  of  said  numbers  included,  as 
collateral  security  for  the  acceptances  of  said  company,  which 
matured  as  follows  :  November  26th,  1873,  $5,300  ;  Novem- 
ber 29th,  1873,  $5,000;  December  lith,  1873,  $5,000;  and 
December  r2th,1873,  $5,30J;  and  that  they  are  also  the  hold- 
ers of  two  of  the  first-mortgage  bonds,  numbered  41  and  132, 
as  collateral  security  for  a  balance  due  on  a  payment  made 
bv  order  of  said  company  to  W.  F.  Smith,  on  the  t3th  and 
16th  days  of  December,  1873." 

This  claim  was  vigorously  contested,  and  was  the  subject 
of  several  references  and  reports.  In  one  of  the  affidavits 
attached  to  the  claim,  Emanuel  Lehman  stated,  that  the  firm 
of  Lehman  Brothers  was  composed  of  himself  and  Mayer 
Lehman  ;  but,  on  one  of  the  references  before  the  register, 
B.  H.  Micou  thus  testified  :  "  Lehman  Brothers  became  stock- 
holders in  the  factory  in  1869.  The  firm  was  generally  rep- 
resented at  the  meetings  of  stockholders  by  J.  W.  Durr,  who 
became  a  member  of  that  firm  in  June,  i870,  and  is  still  a 
Vol.  Lxtv. 
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member  of  the  same ;  and  he  has  been  a  director  of  the  com- 
pany since  May,  1869."  He  farther  testified,  that  his  trans- 
actions with  Lehman  Brothers,  on  account  of  the  company, 
commenced  in  1868;  that  the  indebtedness  to  them,  on  the 
1st  January,  1870,  amouuted  to  about  $77,000,  "  which  con- 
sisted of  drafts,  drawn  sometimes  by  Barnett,  Micou  &  Co., 
and  sometimes  by  B.  H.  Micou  as  president,  and  accepted  by 
Lehman  Brothers,  and  sometimes  by  B.  H.  Micou  as  presi- 
dent, and  then  indorsed  by  Lehman  Brothers ;  that  tiiese 
drafts  "were  sent  forward  to  borrow  money  on,"  to  pay  for 
machinery  bought  in  Europe ;  also,  "  that  the  names  of 
Lehman  Brothers,  as  creditors  of  the  corporation,  do  not 
appear  on  the  l)Ooks  of  the  corporation  at  the  Tallassee  office; 
none  of  the  details,  stated  in  tiie  accounts  one  to  twenty, 
appear  on  the  books  at  that  office,  and  they  only  partially 
appear  on  the  books  of  B.  H.  Micou,  as  president,  in  the  office 
at  Montgomery."  An  agreement  in  writing  between  Barnett, 
Micou  &  Co.  and  the  corporation,  acting  by  authority  through 
Micou,  its  president,  was  also  offered  in  evidence  before  the 
regieter,  which  was  dated  the  2d  December,  1872,  and  con- 
tained these  provisions :  "  In  the  event  of  the  said  company 
failing  to  pay  any  of  said  drafts  now  in  existence,  or  any 
others,  or  other  securities  hereafter  made  as  aforesaid,  on 
which  said  Barnett,  Micou  &  Co.  may  be  liable  for  the  benefit 
and  accommodation  of  said  company,  and  for  the  payment  of 
which  any  of  said  bonds  shall  be  deposited  with  the  holders 
of  such  drafts  or  securities,  as  collateral  securities,  and  the 
said  Barnett,  Micou  &  Co.  shall  pay  any  of  said  drafts  or 
securities,  or  any  part  thereof,  then  the  bonds  so  deposited, 
to  an  amount  equal  to  the  sum  so  paid  by  them,  shall  be 
delivered  to  and  held  by  said  Barnett,  Micou  &  Co.,  as  collat- 
eral security  for  the  repayment  to  them  of  such  sums  so  paid 
by  them  on  account  of  the  company  ;  and  the  president  of  the 
said  company  is  hereby  directed  to  deliver  the  bonds,  in  the 
amounts  aforesaid,  so  paid  by  said  Barnett,  Micou  &  Co.  ; 
and  they  are  hereby  authorized,  on  the  delivery  of  said  bonds 
to  them  as  aforesaid,  to  pledge  them  as  collateral  security  for 
the  purpose  of  securing  the  payment  of  any  debt  they  may 
incur  on  their  own  account,  or  to  raise  money  thereon  on 
their  own  account." 

On  the  evidence  adduced  before  him,  the  register  made  a 
special  report  on  the  claim  of  Lehman  Brothers,  allowing 
them  $18,684.77  as  a  valid  claina,  and  reporting  that  they 
held  forty  of  the  bonds  of  the  corporation  as  collateral  secu- 
rity for  that  amour.t,  being  the  aggregate  of  four  bills  of 
exchange,  for  $10,000,  drawn,  indorsed,  or  accepted  by  Bar- 
nett, Micou  &  Co.,  on  account  of  the  corporation,  with  inter- 
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est   thereon ;   and   disallowing   the   residue  of  their   claim. 
Exceptions  to  this  report  were  filed  by  Lehman  Brothers, 
and  also  by  the  corporation  and  other  creditors.     On  the 
hearing  of  these  exceptions,  August  5th,  1876,  the  chancellor 
ordered  a  second  reference  and  account,  directing  the  register 
to  ascertain  and  report  how  much  money  Lehman  Brothers 
had  loaned  to  Micou,  while  acting  as  the  president  of   the 
corporation,  or  had  advanced  for  him  in  that  capacity.     Un- 
der this  reference,  the  register  reported  that  the  amount  so 
loaned  to  Micou,  as  president,  or  advanced  for  him,  was  "  in 
the   neighborhood  of  $100,000,    which    appears    to   be   still 
unpaid  ;"  and  in  reference  to  the  forty  bonds  held  by  them,  he 
further  reported  as  follows  :  "  Previous  to  1871,  B.  H.  Micou, 
purporting  to  act  as  the  president  ef  said  corporation,  depos- 
ited with  Lehman  Brothers  one  hundred  of  said  mortgage 
bonds  of  said  corporation,  as  a  security  for  a  large  indebted- 
ness then  existing.     From  time  to  time,  as  this  indebtedness 
was  reduced,  certain  of  the  bonds  were  withdrawn,  until,  in 
April,  1871,  there  remained  in  their  hands  forty  of  said  bonds, 
with   coupons   thereto  attached.     By   agreement   with   said 
Micou,  purporting  to  act  in  this  behalf  as  president  of  said 
corporation,  Lehman  Brothers  were  to  hold  these  bonds  and 
coupons  as  collateral  security  for  all  indebtedness  of  the  fac- 
tory, past,  present,  and  future  advances  made  thereupon.     In 
April,  1871,  Micou  applied  to  Lehman  Brothers  for  a  loan>of 
$40,000.     They  did  not  advance  the  money  themselves,  but 
indorsed  Micou's  paper  to  Kuhn,  Loeb  &  Co.  for  said  amount, 
and  consented,  Micou  agreeing  thereto,  that  said  forty  bonds, 
with  the  coupons   attached,  should  be  deposited  with  said 
Kuhn,  Loeb  &  Co.,  as  collateral  security  for  such  loan  ;  and 
that  said  bonds  and  coupons,  under  said  agreement,  were  so 
deposited  with  Kuhn,  Loeb  &  Co.,  as  security  for  such  loan, 
and  Micou  obtained  the  money  upon  said  paper  so  secured. 
When  Micou's  paper  fell  due,  Lehman  Brothers  paid  it,  and 
received  back  the  forty  bonds,  with  the  coupons  attached ; 
and  they  now  hold  and  claim  them  as  security  for  said  $40,000 
paid  by  them  to  Kuhn,  Loeb  &  Co.,  as  well  as  for  all  other 
indebtedness  due  them  by  said  corporation,  or  incurred  with 
them  by  said  Micou,   purporting   to   act   as   the   president 
thereof.     As  the  indebtedness  due  Lehman  Brothers  is  greater 
than  the  value  of  said  forty  bonds  and  attached  coupons,  the 
register  is  of  the  opinion  that,  on  this  part  of   their  claim, 
Lehman  Brothers  should  be   allowed  to  recover  to  the  full 
amount  of  said  bonds  and  coupons,  and  so  reports." 

Exceptions  were  filed  to  this  report  by  Lehman  Brothers, 
because  the  register  did  not  allow  the  full  amount  of  their 
claim ;   and   by   the   corporation    and   contesting   creditors. 
Vol.  lxiv. 
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because  he  allowed  their  claim  as  bona  fide  holders  of  the 
forty  boods.  On  the  hearing  of  these  exceptions,  the  chan- 
cellor sustained  those  filed  by  the  corporation  and  contesting 
creditors ;  examining  the  evidence  in  detail,  pointing  out  dis- 
crepancies in  the  statements  of  the  witnesses  and  in  the 
accounts  furnished  from  time  to  time,  and  thus  stating  his 
conclusions  :  "  Considering  the  contradictory  evidence  as  to 
when,  how  many,  and  for  what  purpose,  bonds  were  placed 
with  claimants ;  considering  the  fact  that  they  have  endeav- 
ored to  conceal  the  fact  that  the  bonds  were  left  with  them 
as  security  for  an  antecedent  debt ;  considering  the  fact  that, 
while  they  were  dealing  with  Micou  as  president  of  the  fac- 
tory, they  were  speculating  with  him  in  cotton  '  futures,' 
whereby  they  won  about  $30,000  more  than  they  lost,  which 
winnings  were  debited  against  the  factory,  and  are  the  basis 
of  part  of  their  claim  ;  considering  the  fact  that  they  were 
stockholders,  and  one  of  the  firm  was  a  director  of  the  cor- 
poration ;  that  they  were  receiving  dividends,  which  they 
knew  were  illegally  paid,  in  that  they  knew  Micou,  as  presi- 
dent of  the  factory,  was  running  and  extending  its  old  obliga- 
tions, again  and  again,  at  usurious  rates,  costs,  and  commis- 
sions, and  that  therefore  there  were  no  net  profits,  out  of 
which  to  pay  dividends ;  considering  that,  by  their  action, 
they  were  helping  Micou  to  roll  along  an  old  debt,  the  exist- 
ence and  amount  of  which  was  concealed  from  stockholders 
and  creditois,  and  which  gathered  size  and  weight  as  it  pro- 
gressed, and,  by  their  action  in  this  respect,  were  assisting 
Micou  in  keeping  up  a  deceptive  appearance  of  solvency  and 
ability  to  pay  dividends,  whereby  other  persons  were  induced 
to  pay  money  for  new  stock,  and  others  to  give  credit :  con- 
sidering all  these  facts  and  circumstances,  it  is  ordered  and 
decreed,  that  said  claimants  are  not  bona  fide  holders  of  the 
forty  bonds." 

On  a  third  reference  of  the  matters  of  account  connected 
with  the  claim,  the  register  reported  as  the  amount  due  to  Leh- 
man Brothers,  "  on  original  transactions  with  said  corpora- 
tion," the  sum  of  $123,629.40 ;  and  further,  that  they  held 
the  forty  bonds  as  collateral  security  for  this  debt.  On  excep- 
tions by  the  contesting  creditors  to  the  latter  part  of  the 
report,  it  was  corrected  by  striking  out  that  part,  and  con- 
firmed in  all  other  respects.  Lehman  Brothers  appealed  from 
the  chancellor's  decree,  disallowing  their  claim  to  hold  the 
forty  bonds,  and  here  assign  it  as  error. 

One  of  the  claims  filed  against  the  corporation,  under  the 
order  of  the  court  above  mentioned,  was  in  favor  of  David 
Clopton,  C.L.Matthews,  and  George Goldthwaite,  for  money 
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paid  under  the  followiDg  circumstaDces,  as  stated  in  the 
accompanying  aflSdavit  of  Clopton  :  '"  In  November,  1873,  the 
president  of  said  corporation  represented  to  the  directors,  in 
substance,  that,  owing  to  the  then  financial  troubles  of  the 
country,  it  was  necessary  for  the  directors  to  come  to  his  aid, 
and  raise  about  S15,000  for  him,  by  individually  indorsing 
notes  or  bills.  Two  of  the  directors,  owing  to  reasons  pecu- 
liar to  themselves,  declined  to  indorse,  but  said  they  would 
furnish  $1,500  each  in  money.  The  president  further  stated, 
in  substance,  that  the  factory  had  some  cotton  pledged  as 
collateral  security  for  money  previously  procured,  and,  by  the 
use  of  said  notes  or  bills,  he  could  procure  the  release  of  this 
cotton,  and  work  it  up,  and  would  be  able  to  run  said  mills, 
and  to  pay  said  notes  or  bills  out  of  the  weekly  products. 
To  this  purpose,  bills  of  exchange  were  indorsed,  of  which 
the  seven  annexed  constitute  a  part.  These  seven  bills  were 
paid,  after  several  renewals  and  extensions,  by  George  Gold- 
thwaite,  C.  L.  Matthews,  and  this  afiiant,  in  equal  parts ;  the 
amount  of  principal  and  interest  paid  by  them  being  $7,758.53. 
Said  bills  of  exchange  are  not  [heldj  as  collateral  security, 
and  are  the  same  bills  for  the  payment  of  which,  by  the 
receiver,  an  order  has  been  heretofore  made  b}'  the  court." 
The  afiidavit  of  Matthews  was  also  subjoined,  as  follows : 
"  The  above  statements  are  true,  except  that  my  recollection 
difi'ers  from  Mr.  Clopton,  as  to  the  amount  in  money  to  be 
advanced  by  Durr  and  Farley." 

No  objection  seems  to  have  been  made  to  the  allowance  of 
this  claim ;  and  at  the  May  term,  18/8,  the  register  reported 
the  amount  due  the  claimants,  with  interest  up  to  May  13th, 
1878,  to  be  $9,776.83.  At  the  same  term,  the  claimants  tiled 
their  petition,  asking  for  an  order  to  the  receivers  to  pay 
them  the  amount  so  reported,  "  it  appearing  from  the  report 
of  said  receivers  that  they  have  sufiicient  assets  from  which 
to  pay  the  same."  The  petition  was  ordered  to  stand  over 
until  the  next  term  ;  and  at  that  term  the  following  decree 
was  rendered  :  "  After  a  careful  examination  of  the  matter, 
the  court  is  of  the  opinion  that  the  petition  of  Matthews, 
Clopton  and  Goldthwaite,  to  have  refunded  to  them,  out  of 
the  money  in  the  registry  of  the  court,  the  money  borrowed 
by  the  corporation  on  their  credit,  should  not  be  granted. 
The  solicitors  of  the  petitioners  insist,  that  this  should  be 
paid  as  a  preferred  claim,  by  virtue  of  the  second  clause  of 
the  assignment  executed  by  the  corporation,  which  directs 
the  trustees  to  pay,  as  soon  as,  in  their  judgment,  it  could 
safely  be  done,  the  money  borrowed  by  the  corporation  *  on 
the  credit  of  the  directors  and  others';  and  the  deed  recites, 
that  the  creditors  assented  to  its  tepms.     What   particular 
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debt  is  meant,  does  not  appear  by  the  deed,  nor  do  the  names 
of  the  '  directors  and  others '  appear.  There  is  no  question 
made,  however,  that  the  petitioners  were  the  parties  referred 
to.  The  trustees  never  paid  them,  nor  have  their  claims  been 
paid  by  the  receivers  since  the  property  was  brought  into  this 
court  for  administration.  The  net  profits  reaHzed  by  the 
receivers  have  not  been  sufficient,  after  payment  of  soHcitors' 
fees  to  the  extent  of  $13,387,  and  the  other  necessary  expen- 
ses incurred  by  them,  to  pay  the  petitioners'  claims.  It  was 
never  contemplated  that  money  should  be  borrowed,  to  ena- 
ble the  trustees  or  receivers  to  pay  this  claim.  It  is  true  the 
receivers  have  paid  into  court  a  sum  of  money  larger  than 
the  petitioners'  demand  ;  but  most  of  this  arose  from  sales  of 
property,  ordered  to  be  sold  when  the  mortgage  was  fore- 
closed, and  decree  of  sale  enrolled.  The  court  is  of  the  opin- 
ion, that,  as  to  the  surplus  proceeds  of  sale,  left  in  court  after 
paying  the  bonded  indebtedness,  the  petitioners  should  not 
be  allowed  precedence  over  other  unsecured  ct  editors,  but 
should  stand  upon  the  same  ground,  and  share  prorata  ;  and 
it  is  so  ordered  and  decreed." 

From  this  decree  said  petitioners  appeal,  and  here  assign 
it  as  error. 

Stone  &  Clopton,  attorneys,  having  rendered  professional 
services  for  the  corporation  pending  the  litigation,  filed  their 
petition,  asking  a  reference  to  the  register  to  ascertain  and 
report  what  would  be  reasonable  C(>mpensation  for  their  ser- 
vices ;  and  the  register  having  reported  that  their  services 
were  reasonably  worth  $2,500,  they  moved  the  court  "  to 
authorize  and  direct  the  register  to  pay  to  them,  out  of  the 
money  paid  into  court  by  the  receivers,  the  sum  of  $2,600 
allowed  them  under  a  former  order  of  the  court."  On  this 
motion,  at  a  subsequent  day,  the  court  rendered  the  follow- 
ing decree  :  "  It  appearing  that  the  corporation  is  insolvent, 
and  that  the  fund  in  court  will  pay  but  a  small  per-cent.  of 
its  debts,  the  court  is  of  opinion,  that  the  fee  of  its  solicitors 
should  not  be  allowed  as  a  preferred  claim  to  be  paid  out  of 
such  fund  ;  aud  it  is  so  decreed.  After  deducting  from  the 
fund  in  court  such  costs,  fees,  and  allowances  hereinabove 
taxed  against  the  fund,  the  register  will  proceed,  without 
delay,  to  pay  the  balance,  pro  rata,  to  the  unsecured  credit- 
ors." From  this  decree  Stone  &  Clopton  appeal,  and  here 
assign  it  as  error. 

D.  S.  Troy,  for  Lehman  Brothers,  appellants. — The  validity 
of  the  appellants'  debt  against  the  corporation,  to  the  amount 
of  $123,000,  is  established  beyond  judicial  controversy,  after 
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a  protracted  contest,  and  repeated  references  to  the  register ; 
and  the  only  question  presented  by  their  appeal  is  their  right 
to  hold  the  forty  bonds  as  collateral  security  for  this  debt, 
which  the  chancellor  disallowed.  The  terms  of  the  agree- 
ment, under  which  they  received  the  bonds,  are  fully  proved 
by  the  testimony  of  Micou  and  the  Lehraans,  which  is  not 
contradicted  ;  and  the  agreement  itself,  as  proved,  is  within 
the  purposes  for  which  the  use  of  the  bonds  was  authorized 
by  the  resolutions  of  the  directors.  The  agreement  being 
valid,  and  their  debt  still  unpaid,  their  right  to  hold  the  bonds 
necessarily  follows.  The  appellants  make  no  claim  to  any 
part  of  the  money  in  court  arising  from  the  sale  of  the  prop- 
erty not  covered  by  the  mortgage  ;  and  their  right  to  share 
in  the  proceeds  of  the  property  which  was  covered  by  the 
mortgage  can  not  be  denied.  As  to  their  right  to  share  in 
the  net  profits  realized  by  the  receivers  from  the  operations 
of  the  factory,  see  Jones  on  Mortgages,  vol.  ],  §§  670-71 ; 
2  lb.  §  1530  ;  Billiard  on  Mortgages,  p.  180,  §  38 ;  Hutchinson 
V.  Bearing,  20  Ala.  798 ;  High  on  Receivers,  §§  643,  688. 

D.  Clopton,  H.  C.  Semple,  and  T.  M.  Arrington,  for  Mat- 
thews, Goldthwaite,  and  Clopton,  appellants. — 1.  These  ap- 
pellants have  a  right,  legal  and  equitable,  superior  to  all 
others,  to  be  paid  out  of  the  proceeds  of  the  property  not 
covered  by  the  mortgage.  The  peculiar  merit  of  their  claim 
was  recognized  and  admitted  by  all  parties,  throughout  the 
entire  litigation  ;  provision  was  made  in  the  assignment  for  it, 
as  a  preferred  claim,  and  its  payment  was  ordered  by  the 
chancellor  at  an  early  stage  of  the  cause.  The  original  bill 
averred  that  it  would  be  for  the  interest  of  all  parties  con- 
cerned that  the  property  should  be  operated  and  managed 
according  to  the  plan  provided  in  the  assignment,  subject  to 
such  alterations  and  modifications  as  the  court  might,  from 
time  to  time,  direct ;  and  it  was  so  operated  and  managed 
by  the  trustees,  as  receivers,  without  modifications  made  or 
asked.  The  original  bill  did  not  claim  or  assert  that  the 
assignment  should  enure  to  the  equal  benefit,  pro  rata,  of  all 
the  creditors ;  and  no  such  claim  was  at  any  time  asserted 
by  any  creditor,  by  cross-bill,  petition,  or  otherwise.  This 
was  the  case  made  by  the  pleadings ;  and  the  chancellor  had 
no  power,  ex  mero  motu,  in  disregard  of  the  pleadings,  to 
declare  that  the  assignment  should  enure  to  the  benefit  of  all 
the  creditors.  The  statutory  right  given  to  the  creditors 
may  be  waived,  and  it  is  waived  by  a  failure  to  assert  it. — Du 
Bose  V.  Carlisle,  51  Ala.  592  ;  Aurora  City  v.  West,  7  Wal- 
lace, 82  ;  Mitford  &  Tyler's  PI.  and  Pr.  in  iSquity,  373  ;  J/ri- 
can  Co.  V.  Parish,  2  Vesey.  244 ;  Harrison  v.  Mock,  10  Ala. 
Vol.  jjov. 


1879.]  OF  ALABAMA.  587 

[/n  re  Tallassee  Manufacturing  Co.] 

195 ;  16  Ala.  624.  That  a  creditor,  coming  in  under  a  gen- 
eral decree  in  favor  of  creditors,  and  desiring  relief  not  asked 
in  the  original  bill,  may  file  a  cross-bill,  see  Story's  Eq.  PI. 
§397;  Latouche  v.  Dunsany,  1  Sch.  &  Lef.  149;  Cullum  v. 
Irioin,  4  Ala.  461 ;  Armstrong  v.  Pratt,  2  Wis.  218.  But  this 
waiver  and  assent  are  not  left  to  implication  alone.  The 
assignment  itself  recites,  that  the  creditors  assented  to  its 
terms ;  and  that  fact  is  also  averred  in  the  bill  filed  by  the 
trustees,  and  is  not  denied  by  any  one.  Having  once  assent- 
ed to  its  terms,  a  creditor  must  afterwards  abide  by  them, 
unless  he  can  show  fraud,  or  some  other  suflBcient  reason. 
This  recital  and  averment  explain  why  no  creditor  invoked 
the  application  of  the  statute.  If  any  one  had  applied,  an 
issue  might  have  been  formed,  and  an  opportunity  afford- 
ed to  prove  his  assent.  Having  failed  to  make  such 
application,  the  assent  of  every  creditor  is  conclusively  pre- 
sumed. 

2.  These  appellants  have  a  superior  equity  to  be  paid  out 
of  the  earnings  of  the  property  while  it  was  operated  by 
the  receivers.  The  money  was  advanced  by  them  to  procure 
the  release  of  the  cotton  held  as  collateral  security,  under  the 
assurance  and  understanding  that  they  should  have  a  lien  on 
the  goods  manufactured  out  of  it ;  and  this  cotton  was  in 
process  of  manufacture  when  the  trustees  took  possession 
under  the  assignment,  and  while  they  operated  the  factory  as 
receivers.  The  net  earnings  of  the  property,  realized  by  the 
receivers,  were  not  necessarily  the  property  of  the  bondhold- 
ers, at  whose  instance  the  receivers  were  appointed.  "  The 
possession  taken  by  the  receiver  is  only  that  of  the  court, 
whose  officer  he  is,  and  adds  nothing  to  the  previously  exist- 
ing title  of  the  mortgagees.  He  holds,  pending  the  litigation, 
for  the  benefit  of  whomsoever,  in  the  end,  it  shall  be  found 
to  concern,  and,  in  the  meantime,  the  court  proceeds  to  deter- 
mine the  rights  of  the  parties,  upon  the  same  principles  it 
would  if  no  change  of  possession  had  taken  place." —  Fosdick 
V.  Schall,  99  U.  S.  (9  Otto),  135-51 ;  also.  Hale  v.  Frost,  lb. 
389 ;  Douglas  v.  Kline,  12  Bush,  Ky.  608.  If  no  change  of 
possession  had  here  taken  place,  or  rather  no  change  in  the 
character  of  the  possession  (for  the  trustees  continued  in  pos- 
session as  receivers),  it  can  not  be  doubted  that  the  equity  of 
these  appellants  might  have  been  enforced  against  the  goods 
manufactured  out  of  this  cotton  ;  and  the  court  will  enforce 
it  out  of  the  net  earnings  of  the  property,  in  the  absence  of 
any  superior  claim.  The  remarks  of  the  court  in  Fosdick  v. 
Schall,  supra,  as  to  the  rights  of  railroad  mortgagees  when 
receivers  are  appointed  at  their  instance,  apply  with  equal 
force  to  the  mortgagees  of  a  large  factory,  as  in  this  case. 
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The  receivers  were  appointed  at  the  instance  of  the  mortga- 
gees, and  for  their  benefit ;  and  in  operating  the  factory,  they 
necessarily  used  property  not  covered  by  the  mortgage,  and 
to  which  these  appellants  had  a  superior  claim  and  equity. 
Thus  a  confusion  of  the  earnings  has  resulted,  which  the 
record  furnishes  no  means  of  correcting ;  and  the  mortga- 
gees must  suffer  the  consequences  of  their  own  proceedings. 

D.  Clopton,  and  H.  C.  Semple,  for  Stone  &  Clopton,  appel- 
lants.— It  is  a  general  rule,  established  by  the  practice  in 
courts  of  equity,  that  when  a  fund  in  court  has  been  benefit- 
ted by  the  services  of  counsel,  the  court  will  allow  a  fee  for 
such  services  out  of  the  fund.  In  this  case,  the  fund  was 
already  in  court ;  and  the  corporation,  being  insolvent,  had 
no  pecuniary  interest  in  the  litigation  over  it ;  and  thus  the 
services  of  counsel,  though  nominally  rendered  for  the  cor- 
poration, enured  to  the  benefit  of  the  creditors  generally,  and 
should  be  paid  out  of  their  fund.  The  necessity  and  value 
of  the  services  of  the  appellants  was  determined  on  a  refer- 
ence to  the  register,  and  neither  was  disputed  ;  and  public 
policy  requires  that  they  should  be  paid  out  of  the  fund  in 
court. 

Thos.  H.  Watts,  with  whom  was  D.  T.  Blakey,  for  the 
unsecured  creditors,  appellees  in  each  case. — 1.  The  claim  of 
Lehman  Brothers  to  hold  the  forty  first-mortgage  bonds,  as 
collateral  security  for  their  debt,  can  not  be  sustained,  because 
there  is  a  fatal  variance  between  the  pleadings  and  proof  in 
reference  to  their  claim.  The  affidavit  to  the  claim,  as  orig- 
inally filed,  declared  that  they  held  these  bonds  "  as  collateral 
security  for  accept  inces  of  said  company,  which  matured  as 
follows,"  specifying  four  bills  of  $."),000  and  $5,300  each  ;  and 
this  claim  or  affidavit  was  never  changed  or  amended  in  this 
respect.  There  is  no  averment  that  the  bonds  were  held  as 
collateral  security  for  any  general  balance  on  account,  and 
no  assertion  of  a  banker's  lien.  If  any  agreement  at  all  is 
proved,  it  is  that  they  were  deposited  as  collateral  security 
for  the  four  bills  of  Kuhn,  Loeb  &  Co  ,  of  $10,000  each,  which 
are  nowhere  mentioned  in  the  affidavit  or  claim.  Such  a 
variance  between  the  pleadings  and  proof  would  be  fatal  to 
a  claim  filed  against  an  insolvent  estate  ;  and  it  must  be 
equally  fatal  in  this  case,  which  was  the  settlement  of  the 
affairs  of  an  insolvent  corporation,  whether  tested  by  the 
rules  governing  the  contest  of  claims  against  an  insolvent 
estate,  or  by  the  general  rule  of  chancery  practice,  which 
requires  substantial  correspondence  between  the  pleadings 
and  proof. — Paulding  v.  Lee  ctlvey,  20  Ala.  753  ;  Crothers  v. 

Vol.  lxt\'. 
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Lee,  29  Ala.  337 ;  FlaJce  &  Freeman  v.  Day  (&  Co.,  22  Ala. 
132  ;  Coivan  v.  Jones,  27  Ala.  317 ;  Lockhart  v.  Cameron,  29 
Ala.  355 ;  Brantley  v.  (Vest,  27  Ala.  542 ;  Crabb  v.  Thomas, 
25  Ala.  212. 

2.  But  Lehman  Brothers  can  not  be  considered  bona  fide 
holders  of  the  bonds  for  any  purpose.  Until  the  passage  of 
the  special  statute  authorizing  the  issue  of  these  bonds,  the 
corporation  had  no  authority  to  borrow  money,  or  to  make 
mortgages;  and  especially  had  it  no  authority  to  mortgage  its 
franchise.  The  statute  does  not  specify  the  purpose  for  which 
the  bonds  were  to  be  issued,  and  the  resolutions  of  the  stock- 
holders were  necessary  to  authorize  their  issue.  These  reso- 
lutions specify  the  purposes  for  which  the  bonds  may  be 
used,  and  they  could  be  lawfully  used  for  no  other  purpose. 
The  only  purposes  specified,  as  to  their  use,  were — 1st,  to 
raise  money  to  carry  on  the  business  of  the  company ;  2d,  in 
payment,  at  par,  of  any  existing  indebtedness.  These  reso- 
lutions were  the  law  by  which  the  use  of  the  bonds  was  to  be 
governed,  and  no  one  could  be  a  bona  fide  holder  who  acquired 
them  in  violation  of  these  resolutions,  especially  if  he  were  a 
stockholder  and  director  of  the  company,  and  chargeable  with 
knowledge  of  all  its  affairs. 

Again,  Lehman  Brothers,  on  the  facts  proved,  do  not  come 
into  court  with  clean  hands.  They  alone,  besides  Micou, 
knew  the  exact  condition  of  the  company,  and  the  extent  of 
Micou's  mismanagement;  and  they  were  well  acquainted  with 
all  these  facts  when,  by  a  vote  of  the  shareholders,  the  issue 
of  new  stock  was  authorized,  which  the  chancellor  held  to  be 
a  fraud,  and  therefore  placed  the  new  stockholders  on  the 
footing  of  creditors.  One  member  of  their  firm  was  a  direc- 
tor, and  represented  them  at  each  meeting  of  stockholders ; 
and  he  was  present  at  every  meeting  of  the  directors  shown 
in  the  record.  As  a  director,  if  not  as  a  stockholder,  it  was 
his  duty  to  disclose  to  the  others  all  that  he  knew  about  the 
condition  of  the  company's  affairs  ;  and  if  he  had  done  so,  it 
can  not  be  doubted  that  the  new  stock  never  would  have  been 
issued,  and  proper  steps  would  have  been  taken  to  check  the 
recklessness  and  gross  mismanagement  which  had  brought 
the  company  to  the  verge  of  insolvency.  Especially  was  this 
duty  incumbent  on  him,  when  he  knew  that  the  books  of  the 
company  at  Tallassee,  to  which  the  other  stockholders  had 
access,  did  not  disclose  the  transactions  between  his  firm  and 
Micou.  He  knew,  too,  when  Micou  was  reporting  dividends 
to  be  declared,  that  the  company  was  making  no  pi'ofits,  but 
was  largely  in  debt ;  and  by  receiving  these  dividends,  his 
firm  was  enabling  Micou  to  keep  up  deceptive  appearances, 
and  roll  along  an  increasing  debt.     They  were  Micou's  bank- 
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ers,  also,  through  whom  all  his  speculations  in  cotton  were 
conducted  ;  and,  according  to  the  chancellor's  finding,  from 
the  accounts  submitted,  they  realized  a  profit  of  $30,000  at 
his  expense  in  these  transactions.  They  received  a  part  of 
the  bonds  distributed  as  dividends,  and  $100,000  of  the 
money  paid  in  by  the  new  stockholders  went  into  their  hands. 
They  are  chargeable  with  full  knowledge  of  all  Micou's  mis- 
conduct, and  can  not  claim  protection  as  bona  fide  holders  of 
the  bonds.  The  bonds  are  not  commercial  paper,  and  were 
never  indorsed  to  them  ;  and  they  are  subject,  in  their  hands, 
to  any  defense  the  company  may  have  against  them. — Black- 
man  V.  Lehman,  Durr  cfc  Co.,  at  the  last  term. 

3.  The  bondholders  can  claim  no  part  of  the  money  in  the 
registry  of  the  court,  arising  from  the  sale  of  the  property  not 
covered  by  their  mortgage ;  nor  ought  they  to  be  allowed  to 

Eartieipate  in  the  net  earnings  of  the  property  while  in  the 
ands  of  the  receivers.  These  earnings  were  derived  from 
the  use  of  the  entire  property,  and  the  record  does  not  fur- 
nish the  means  of  apportioning  them,  or  separating  the  por- 
tion derived  from  the  mortgaged  property  from  that  which 
was  derived  from  the  other  property.  The  income  of  the 
mortgaged  property  is  not  pledged  by  the  mortgage,  nor  is 
any  reason  shown  for  intercepting  it;  and  a  large  portion  of 
the  earnings,  including  $13,000  solicitors'  fees,  has  already 
been  appropriated  for  the  benefit  of  the  bondholders.  The 
balance  in  the  registry  of  the  court  should  go  to  the  unse- 
cured creditors. 

4.  The  claim  of  preference  advanced  by  Matthews,  Clop- 
ton,  and  Goldthwaite,  can  not  be  supported.  The  promise 
of  Micou,  upon  the  faith  of  which  they  procured  the  release 
of  the  cotton,  gave  them  no  lien  on  the  cotton,  nor  on  the 
goods  manufactured  out  of  it.  The  assignment  gave  them  no 
lien,  and  only  a  conditional  preference  ;  and  the  interlocutory 
order  of  the  court,  in  their  favor,  was  also  conditional.  As 
directors,  they  participated  in  the  making  of  the  assignment; 
and  they  could  not  thereby  secure  a  preference  or  benefit  to 
themselves,  at  the  expense  of  the  creditors.  They  are  charged 
with  knowledge  of  the  statute,  which  abolishes  all  preferences 
in  a  general  assignment. — Code,  §  2126.  The  recitals  of  the 
assignment  do  not  conclude  any  creditor  who  was  not  a  party 
to  it,  and  whose  express  assent  is  not  shown  ;  and  there  is  no 
evidence  that  any  creditor  ever  assented. 

5.  The  attorneys  of  the  insolvent  corporation  were  employed 
to  defend  it  against  the  suits  of  its  creditors,  seeking  to  sub- 
ject its  property  to  the  payment  of  its  debts.  They  brought 
no  fund  into  court,  and  have  no  claim  on  the  fund  which  the 
creditors  have  succeeded  in  bringing  in.     Each  creditor  had 

Vol.  lxit. 
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his  own  attorney,  and  it  would  be  unjust  to  compel  them  to 
pay  the  costs  of  the  corporation,  which  was  not  bound  to 
make  any  defense. 

BRICKELL,  C.  J,— These  are  appeals  from  a  decree  of 
the  Court  of  Chancery,  rendered  in  the  progress  of  a  suit 
for  marshalling  and  distributing  the  assets  ot  the  Tallassee 
Manufacturing  Company  Number  One,  an  insolvent  corpora- 
tion, disallowing  priorities  claimed  by  the  several  appellants 
as  creditors.  The  point  of  contention  in  the  first  case  is, 
whether  the  appellants,  Lehman  brothers,  are  the  holders 
for  a  valuable  consideration,  and  in  good  faith,  of  forty  of 
the  mortgage  bonds  of  the  corporation,  entitled  to  the  secu- 
rity of  the  mortgage. 

It  is  ascertained,  after  a  rigorous  contest  by  the  corpora- 
tion, and  by  opposing  creditors,  that  Lehman  Brothers  were 
bona  fide  creditors  of  the  corporation,  to  an  amount  exceed- 
ing one  hundred  and  twenty-three  thousand  dollars.  The 
amount  was  ascertained  on  a  reference  to  the  register,  and 
his  report  of  it,  though  excepted  to  because  it  affirmed  these 
bonds  were  a  collateral  security  for  the  payment  of  the  debt, 
was  not  in  any  other  respect  made  the  subject  of  exception, 
and  was  confirmed.  It  is  thus  judicially  ascertained,  and 
the  ascertainment  is  now  conclusive  on  all  parties  to  this 
suit,  that  Lehman  Brothers  are  bona  fide  creditors  of  the  cor- 
poration, to  the  amount  reported  by  the  register. 

The  authority  of  the  corporation  to  issue  the  bonds,  and 
to  execute  the  mortgage  as  a  security  for  their  payment,  is 
not  disputed.  Nor  is  it  matter  of  controversy,  that  Micou, 
the  president,  had  full  authority  to  raise  money  for  the  cor- 
poration, either  by  a  sale  of  the  bonds,  or  by  hypothecating 
them  as  security  for  the  bills  or  notes  of  the  corporation, 
given  in  raising  money  for  its  use.  The  use  of  the  bonds,  aff 
collateral  security  to  raise  money  to  conduct  the  business  of  the 
corporation,  was  one  of  the  purposes  of  issuing  them,  an- 
nounced and  concurred  in  by  the  stockholders,  when  author- 
ity for  the  issue  was  conferred.  Nor  can  it  be  matter  of  con- 
troversy, that  the  bonds  could  be  used,  not  only  as  collateral 
security  for  debts  presently  created,  but  that  they  could  also 
be  used  in  paying  the  indebtedness  of  the  company  ante- 
cedent to  the  time  of  their  issue,  or  to  the  time  authority  for 
their  issue  was  conferred.  Such  use  is  contemplated  by  one 
of  the  resolutions  adopted  by  the  stockholders  at  the  time 
their  issue  was  authorized. 

Independent  of  these  facts,  the  bonds  could  be  employed 
as  collateral  security  for  antecedent  debts,  or  in  the  absolute 
payment  of  such  debts.     The  corporation  was  created  for 
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commercial  purposes;  and  one  of  its  implied  powers  is  to 
deal  on  credit,  for  any  proper  corporate  purpose,  in  the  usual 
and  ordinary'  mode  of  conducting  its  business,  under  the  cir- 
cumstances in  which  it  may  be  placed.  It  would  unnecessa- 
rily embarrass  its  operations  to  declare  that  these  bonds 
could  be  employed  in  paying  antecedent  debts,  but  not  in 
hypothecating  them  as  security  for  such  debts,  though  by  the 
hypothecation  forbearance  could  be  obtained,  and  the  debts 
paid  eventually  without  an  absolute,  unconditional  transfer 
of  the  bonds.  This  implied  power  is  not  limited  or  restrained 
by  the  resolution  of  the  stockholders,  authorizing  the  use  of 
bonds  in  payment  of  the  antecedent  indebtedness  of  the 
company.  Whether  hypothecated  as  a  security  for  such 
debts,  or  applied  directly  to  their  satisfaction,  they  are  used 
in  paying  the  debts,  in  relief  and  ease  of  the  corporation, 
and  the  objects  of  the  resolution  are  satisfied. 

A  controlling  object  of  the  stockholders,  expressed  in  the 
resolutions,  was,  that  the  bonds  should,  if  possible,  in  the 
course  of  the  business  of  the  corporation,  pass  to  and  be- 
come the  property  of  the  stockholders.  This  object  would 
more  probably  have  been  accomplished  by  the  hypothecation 
of  the  bonds,  subject  to  redemption  by  the  corporation,  than 
by  their  unconditional  negotiation  and  transfer,  without  the 
right  of  regaining  them.  It  does  not  seem  to  us,  conse- 
quently, a  matter  of  any  practical  importance,  in  determining 
the  rights  of  Lehman  Brothers  to  hold  these  bonds,  and  to 
enforce  the  security  of  the  mortgage  for  their  payment,  to 
enter  into  any  extended  consideration  of  the  inquiry,  whether 
they  acquired  possession  of  the  bonds  as  collateral  security 
for  an  antecedent  debt,  or  for  a  debt  presently  created. 
Whether  the  one  or  the  other  was  the  mode  of  acquisition, 
the  debts  being  unpaid,  their  rights  would  be  the  same. 

Good  faith  must,  however,  have  attended  the  transaction, 
bv  which  they  obtained  possession  of  the  bonds  ;  and  an 
absence  of  it  would  be  as  fatal  to  their  right  to  hold  and  en- 
force them,  as  the  want  of  a  valuable  consideration,  or  of 
power  in  the  corporation,  or  of  authority  in  the  agent  or 
officer  with  whom  they  negotiated,  to  make  the  transfer.  It 
is  good  faith  in  the  particular  transaction  which  is  material, 
and  not  in  other  separate  and  distinct  transactions.  The 
want  of  it  in  other  transactions,  which  may  be  open  to  criti- 
cism and  censure,  while  it  may  justly  excite  jealousy,  and 
arouse  suspicion,  compelling  a  diligent  scrutiny  of  the  par- 
ticular transaction  and  all  its  attendant  circumstances,  can 
not  impair  or  destroy  rights  which  may  have  been  acquired 
under  it. 

The  legislative  authority  under  which  these  bonds  were 
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issued  manifestly  contemplates  the  issue  of  instruments  hav- 
ing all  the  qualities,  elements,  and  characteristics  of  negotia- 
ble paper,  which  could  be  introduced  into  the  commercial 
markets,  circulating  and  passing  as  such  paper  circulates  and 
passes  in  the  usual  course  of  business  ;  and  in  this  respect  it 
differs  essentially  from  the  legislative  enactment  which  was 
considered  in  Blackman  v.  Lehman,  Durr  &  Co.,  at  the  last 
term.  The  bonds  are  payable  absolutely,  at  such  place  as 
the  corporation  may  appoint,  with  coupons  for  the  annual 
interest  attached.  The  bonds  of  railroad  and  other  corpora- 
tions created  for  commercial  purposes,  which  had  been  intro- 
duced, and  had  by  the  usages  of  trade  and  commerce,  sanc- 
tioned by  judicial  decision,  acquired  all  the  characteristics 
and  qualities  of  bills  of  exchange  and  bank-notes,  as  strictly 
negotiable  as  such  bills  and  notes,  were  within  the  legislative 
contemplation  ;  and  this  was  the  instrument,  though  denom- 
inated a  bond,  it  was  intended  the  corporation  should  issue. 
The  issue  of  another  instrument,  not  having  the  capacity  of 
negotiability,  and  to  which  the  credit  of  commercial  paper 
could  not  be  attached,  would  not  have  facilitated  the  purpose 
of  borrowing  money — the  end  to  be  accomplished. 

Whoever  is  found  in  possession  of  negotiable  paper,  is  pre- 
sumed to  hold  for  value,  and  in  good  faith.  The  possession 
is  the  evidence  of  right  and  title,  upon  the  faith  of  which 
business  is  safely  conducted,  and  from  which,  whatever  may 
be  its  infirmity,  an  indefeasible  title  may  be  derived,  by  a 
bona  fide  purchaser  for  a  valuable  consideration,  so  long  as 
the  paper  is  not  dishonored.  The  presumption,  arising  from 
possession,  can  be  repelled,  only  by  clear,  distinct  allegations 
of  a  want  of  consideration,  or  of  a  want  of  good  faith  in  its 
acquisition. — Bronson  v.  La  Crosse,  2  Wall.  283.  True,  un- 
der our  decisions,  when  any  infirmity  in  the  paper  itself  is 
shown,  the  burden  of  proving  its  acquisition  for  value,  and  in 
the  usual  course  of  trade,  is  cast  on  the  holder  who  claims 
protection  against  the  defense.  No  infirmity  in  these  bonds 
is  averred — no  want  of  legal  obligation  in  them  is  the  subject 
of  controversy :  the  contention  is,  that  they  have  not  been 
negotiated  in  the  usual  course  of  business,  to  the  appellants, 
who  are  found  in  possession  of  them.  The  possession  must 
have  all  the  strength  and  force  of  evidence  of  right  and  title, 
which  is  accorded  to  the  possession  of  any  other  species  of 
personal  property.  The  burden  of  proof  cannot  be  shifted, 
except  by  evidence  directed  against  the  possession,  and  the 
manner  of  its  acquisition. 

Even  if  there  was,  in  the  course  of  the  long  dealing  between 
the  appellants  and  the  corporation,  and  between  them  and 
Micou   individually,   much   which  is  open  to  censure,   and 
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which  may  have  provoked  general,  sweeping  charges  of  fraud 
and  collusion  with  Micou,  in  his  wild  and  unfortunate  specu- 
lations, involving  himself  and  the  corporation  in  financial 
ruin,  and  bringing  disaster  upon  those  who  trusted  him  im- 
plicitly; such  allegations  cannot  be  considered,  unless  it  is 
affirmatively  shown  that  the  particular  transaction,  by  which 
these  bonds  came  to  the  possession  of  the  appellants,  was  in- 
fested with  such  fraud  and  collusion;  or  the  debt, for  which  it  is 
claimed  they  are  a  security,  is  tainted  with  fraud.  If  the 
debt  was  so  tainted,  it  ought  to  have  been  made  the  subject 
of  contestation  ;  and  it  was  the  matter  of  protracted  and  vig- 
orous litigation.  From  the  debt,  under  the  decree  of  reference 
last  made,  every  false  or  improper  chargej  entering  into  the 
account  of  the  transactions  between  the  appellants  and  the 
corporation^  was  eliminated  ;  and  eliminating  every  one  that 
was  offensive  to  good  faith  and  fair  dealing,  limiting  the  lia- 
bility of  the  corporation  solely  to  debts  it  had  the  capacity  to 
contract,  and  which  were  contracted  for  its  benefit,  by  its 
authorized  agent,  the  large  balance  is  shown  and  ascertained 
to  be  due  the  appellants.  That  the  existence  of  a  large  debt 
to  the  appellants  may  not  have  been  communicated  by  them 
to  other  stockholders  of  the  corporation,  is  a  fact  directed 
against  the  existence  of  the  debt ;  as  is  the  fact  of  any  irregil- 
larity  in  the  mode  ot  keeping,  or  presenting  the  accounts. 
Nor  can  we  perceive  that  special  importance  should  be  given 
the  fact  that  appellants,  as  stockholders,  received  dividends, 
while  the  debt  to  them  was  being  contracted.  Corporations 
of  this  kind  must  necessarily  conduct  business  largely  on 
credit;  and  it  cannot  be  unusual  for  them  to  pay  dividends, 
while  large  debts  exist  against  them. 

Besides,  it  is  a  fair  inference,  that  appellants  were  under 
the  belief  that  the  whole  indebtedness  of  the  corporation  was 
to  them,  or  known  to  them  ;  and  that  would  not  have  seri- 
ously embarrassed  the  corporation,  or  have  impaired  its 
credit.  The  facts  have  not,  however,  in  them,  any  element 
of  estoppel ;  for,  upon  them  it  is  not  shown  that  reliance  was 
placed  by  any  person,  who  will  be  injured  by  their  explana- 
tion, or  by  evidence  which  neutralizes  and  removes  all  infer- 
ences which  may  be  drawn  from  them.  And  they  have,  if 
any,  a  very  remote  bearing  upon  the  controlling  question, 
the  good  faith  of  appellants  in  obtaining  possession  of  the 
bonds,  upon  a  valuable  consideration.  The  presumption, 
which  naturally  and  logically  arises  from  the  fact  of  posses- 
sion, that  the  appellants  are  holders  in  good  faith,  and  for 
value,  of  the  bonds,  must  be  repelled,  by  clearer  averments, 
and  more  direct  evidence,  addressed  to  the  manner  of  its  ac- 
quisition, there  are  to  be  found  in  this  record. 
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The  fact  is  undisputed,  that  for  a  series  of  years  the  appel- 
lants had  been  the  bankers  of  the  corporation,  advancing  and 
loaning  it  money,  aod  obtaining  for  it  advances  and  loans. 
The  amount  now  due  them  is  the  balance  of  these  continuous 
dealings,  after  discarding  all  objectionable  items  of  account. 
Nor  is  it  a  disputable  fact,  that  originally  these  bonds,  with 
sixty  others,  were  placed  in  the  possession  of  the  appellants, 
to  protect  them  against  liabilities  which  they  had  incurred,  or 
were  expected  to,  and  did  subsequently  incur,  and  to  secure 
them  for  debts  due  them,  and  which  it  was  supposed  would 
be,  and  were  subsequently,  contracted  with  them.  The  rule 
is  broadly  stated,  that  a  bank  or  banker  has  a  lien  on  all 
moneys  and  funds  of  a  customer,  coming  into  his  or  its  pos- 
session in  the  course  of  their  dealings,  for  any  balance  of  gen- 
eral account  due  from  the  customer.  The  lien  is  similar  to 
the  well-established  lien  of  a  factor,  for  a  balance  of  general 
account,  on  goods  of  the  principal  coming  to  his  possession, 
and  is  subject  to  similar  limitations  and  exceptions. — Morse 
on  Banks,  24.  In  Davis  v.  Boiosher,  5  T.  R.  492,  it  was  ruled 
by  Lord  Kenyon,  that  bankers  have  a  lien  on  securities  in 
their  hands,  for  a  general  balance  of  account,  if  they  were  not 
delivered  under  a  special  agreement,  with  which  the  lien 
would  be  inconsistent.  In  Bank  of  the  Metropolis  v.  New 
Efigland  Bank,  1  How.  (U.  S.)  234,  C.  J.  Taney,  in  delivering 
the  opinion  of  the  court,  said  :  "  It  has  been  long  settled, 
that  whenever  a  banker  has  advanced  money  to  another,  he 
has  a  lien  on  all  the  proper  securities  which  are  in  his  hands, 
for  the  amount  of  his  general  balance,  unless  such  securities 
were  delivered  to  him  under  a  particular  agreement."  By  a 
particular  agreement,  the  lien  may  be  excluded  ;  but  express 
agreement  is  not  essential  to  its  origin  or  continuance.  It  is 
given  by  the  law,  upon  the  presumption  that  it  is  upon  the 
faith  of  moneys  and  securities  coming  into  the  possession  of 
the  banker,  in  the  course  of  general  dealings,  not  especially 
devoted  to  other  uses,  a  balance  is  suffered  to  accumulate 
against  the  customer.  Independent  of  any  express  agree- 
ment that  these  bonds  should  be  held  by  the  appellants  as 
collateral  security  for  the  general  balance  of  account,  or  to 
protect  them  against  liability  on  bills  indorsed  for  the  cor- 
poration, they  have  a  clear  legal  right  to  retain  and  enforce 
them  for  the  balance  ascertained  to  be  due  them.  Nor  can 
we  see  how  it  can  be  doubted,  that  there  was  an  express 
agreement  that  they  should  be  retained  as  collateral  security 
for  the  payment  of  the  bills  of  exchange,  drawn  by  the  cor- 
poration, indorsed  by  the  appellants,  and  subsequently  paid 
by  them,  which  were  held  by  Kuhn,  Loeb  &  Co.  There  is 
positive  and  uncontradicted  evidence  of  the  agreement.     But, 
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in  either  alternative,  their  right  is  clear,  and  ought  to  hare 
been  recognized  and  enforced. 

The  funds  now  under  the  control  of  the  court,  and  which 
are  to  be  distributed  under  its  decree,  are  derived  from  three 
distinct  sources  :  First,  from  the  sale  of  the  mortgage  prop- 
erty ;  second,  from  the  profits  earned  by  the  receivers  in  opera- 
ting the  factory  under  the  directions  of  the  court ;  third,  from 
the  proceeds  of  the  sales  of  property  not  incumbered  by  the 
mortgage,  or  any  other  specific  lien.  As  to  the  distribution 
of  the  first  and  tbird  funds,  there  is  no  contention  ;  it  being 
conceded  the  first  must  be  applied  to  extinguish  the  mortgage 
debt,  and  that  the  third  is  for  the  common  benefit  of  the 
creditors.     The  second  is  the  subject  of  controversy. 

There  is  in  the  mortgage  no  express  grant  of  the  income  or 
profits,  which  may  be  derived  from  operating  the  factory. 
The  grant  is  of  the  real  estate,  and  the  "  stone  buildings 
known  as  the  old  factory  and  the  new  factory,  with  all  the 
water-wheels,  engines,  looms,  spindles,  and  machinery  con- 
tained therein,  or  appertaining  thereto,  or  in  process  of  erec- 
tion, or  which  may  hereafter  be  added  or  erected  ;  also,  the 
grist-mill,  saw-millj  plane-house,  and  foundry,  with  all  the 
machinery  and  appliances  thereto  belonging,  or  which  may 
be  added  thereto ;  also,  all  ofiices,  dwellings,  tenements, 
stables,  and  other  buildings,  now  belonging  to  said  company, 
or  which  it  may  hereafter  acquire  ;  also,  all  dams,  canals, 
water-gates,  or  other  constructions  for  the  control  of  water- 
power,  now  completed,  or  which  may  hereafter  be  con- 
structed ;  also,  all  franchises,  rights,  and  privileges,  legal  or 
equitable,  granted  by  charter  or  otherwise  to  said  company." 
If  there  was  default  in  the  payment  of  the  bonds,  or  the 
coupons  for  annual  interest,  continuing  for  thirty  days,  the 
trustees  were  required  to  take  possession,  and  to  make  sale, 
after  giving  ninety  days'  notice.  The  factory,  as  an  operating 
and  going  concern,  was  conveyed,  and  was  to  be  sold.  Its 
operation  by  the  trustees,  for  the  benefit  of  the  bondholders, 
is  not  contemplated  ;  nor  was  it  contemplated  that  the  profits 
derived  from  it  should  be  specifically  appropriated  to  pay  the 
bonds,  or  the  interest  accruing  on  them.  Such  profits  were 
not  a  fund,  in  the  hands  of  the  corporation,  for  the  payment 
of  one  debt  more  than  another. 

So  long  as  a  mortgagor  remains  in  possession,  the  rents 
and  profits  of  right  belong  to  him,  and  he  may  receive  and 
apply  them  to  his  own  use.  This  principle  has  been  applied 
to  mortgages  of  railroads,  expressly  embracing  the  tolls,  rents, 
and  profits  which  would  be  gained  from  its  operation,  when 
it  was  contemplated  that  the  mortgagor  should  remain  in 
possession  until  default  in  the  payment  of  the  mortgage  debt. 
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taking  and  receiving  them  ;  and  a  decree  of  foreclosure,  silent 
as  to  the  rents  and  profits,  would  not  change  the  right  to 
them.— Gillman  v.  Ill  d  Miss.  Tel.  Co.,  91  U.  S.  608;  see, 
also,  Galveston  Railroad  v.  Coiodrey,  11  Wall.  459 ;  American 
Bridge  Co.  v.  Heidelbach,  94  U.  S.  798 ;  Fosdick  v.  Schall,  99 
U.  S.  253. 

When  a  mortgagor  in  possession  has  made  default  in  the 
payment  of  the  mortgage  debt,  and  is  insolvent,  the  mortgage 
not  being  an  adequate  security  for  the  payment  of  the  debt, 
or  there  is  imminent  danger  of  waste  or  destruction  of  the 
property,  the  mortgagee,  instituting  a  suit  in  equity  for  a 
foreclosure,  may  obtain  the  appointment  of  a  receiver,  to  take 
possession,  and  secure  the  rents  and  profits  ;  and  in  this  way 
fasten  a  specific  lien  upon  the  rents,  to  meet  any  deficiency  of 
the  mortgage  debt. — High  on  Receivers,  §§  639  et  seq.  The 
appointment  of  a  receiver  is  an  extraordinary  remedy,  and, 
like  the  grant  of  writs  of  ne  txeaf,  or  of  interlocutory  injunc- 
tions, rests  largely  in  the  discretion  of  the  court,  and  is  con- 
trolled by  the  pecuHar  circumstances  of  each  case, — High  on 
Receivers,  §  7.  It  is  said  by  C.  J.  Waite,  speaking  for  the 
Supreme  Court :  "  That  when  a  Court  of  Chancery  is  asked 
by  railroad  mortgagees  to  appoint  a  receiver  of  railroad 
property,  pending  proceedings  for  foreclosure,  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  may,  as  a  condi- 
tion of  issuing  the  necessary  order,  impose  such  terms  in 
reference  to  the  payment  from  the  income,  during  the  receiv- 
ership, of  outstanding  debts  for  labor,  supplies,  equipment,  or 
permanent  improvement  of  the  mortgaged  property,  as  may, 
under  the  circumstances  of  the  particular  case,  appear  to  be 
reasonable."— Fosrfic^  v.  Schall,  99  U.  S.  251.  The  further 
observation  is  made,  in  reference  to  railroad  mortgages,  which 
seems  to  us  applicable  to  mortgages  by  manufacturing  and 
commercial  corporations,  generally,  that  they  "  are  compara- 
tively new  in  the  history  of  judicial  proceedings.  They  are 
peculiar  in  their  character,  and  affect  peculiar  interests.  The 
amounts  involved  are  generally  large,  and  the  rights  of  the 
parties  oftentimes  complicated  and  conflicting.  It  rarely 
happens  that  a  foreclosure  is  carried  through  to  the  end, 
without  some  concessions  by  some  parties  from  their  strict 
legal  rights,  in  order  to  secure  advantages  that  could  not 
otherwise  be  attained,  and  which  it  is  supposed  will  operate 
for  the  general  good  of  all  who  are  interested.  This  results, 
almost  as  a  matter  of  necessity,  from  the  peculiar  circumstan- 
ces which  surround  such  litigation." 

The  receivers  were  originally  appointed  in  the  progress  of 
the  suit  for  a  foreclosure  of  the  mortgage,  after  the  corpora- 
tion had  become  insolvent,   andhad  made  a  general  assign- 
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ment  of  all  its  property,  including  that  which  was,  and  that 
which  was  not  covered  by  the  mortgage.  The  results  of  its 
insolvency,  and  of  the  assignment,  were,  that  it  was  incapable 
of  conducting  its  business,  suspended  in  its  functions,  and  for 
all  practical  purposes  in  a  state  of  dissolution.  There  was 
imminent  peril  of  waste  and  destruction,  not  only  of  the 
mortgage  property,  but  of  the  other  corporate  property,  parts 
of  which  were  necessary  to  the  operation  of  the  factory, 
which  could  not  lie  idle  pending  the  litigation,  without  serious 
deterioration  in  value.  With  the  consent  of  the  assignees, 
and  without  dissent  from  any  of  the  parties  in  interest  who 
were  then  before  the  court,  or  who  subsequently  came  in, 
receivers  were  appointed,  who  were  authorized  to  take  pos- 
session of  all  the  property  of  the  corporation,  and  to  operate 
the  factory  in  accordance  with  the  provisions  of  the  assign- 
ment, subject  to  such  directions  and  modifications  as  the  court 
from  time  to  time  should  make.  Under  this  order,  using  such 
of  the  corporate  property  not  mortgaged  as  was  necessary, 
the  receivers  operated  the  factory,  and  realized  the  net  profits 
now  in  the  registry  of  the  court.  Prima  facie,  so  much  of 
this  fund  as  was  derived  from  the  use  of  the  mortgage  prop- 
erty should  be  applied  to  the  payment  of  the_mortgage  debt. 
There  was  no  order  of  the  court  made  when  the  receivers 
were  appointed,  or  at  any  time  during  the  progress  of  the 
suit,  diverting  it  from  this  appropriation ;  and  no  peculiar 
equity  in  favor  of  other  creditors  is  shown,  which  would  repel 
the  prima  facie  right  of  the  mortgagees,  and  justify  its  diver- 
sion. But  there  is  no  equity  in  the  application  of  the  whole 
fund  to  the  mortgage  debt.  Such  an  application  would  com- 
pel the  general  creditors  to  contribute  from  a  fund  or  source 
of  payment  upon  which  they  have  equal  claims  with  the 
mortgagees,  to  the  satisfaction  of  the  mortgage  debt.  Each 
fund  the  court  should  preserve  and  distribute  for  the  benefit 
of  the  creditors  having  claims  upon  it.  When  the  appoint- 
ment of  receivers  was  made — when  it  was  found  necessary, 
for  a  longer  or  shorter  period,  to  operate  the  factory — in  view 
of  the  temporary  necessity,  it  was  not  inequitable  to  author- 
ize the  receivers  to  use,  so  far  as  was  necessary,  the  property 
not  covered  by  the  mortgage.  Equity  requires,  however, 
that  the  use  should  not  be  at  the  expense,  and  to  the  injury, 
of  the  general  creditors,  the  benefits  being  realized  solely  by 
the  mortgagees.  The  general  creditors,  represented  by  the 
assignees,  then  before  the  court,  under  the  circumstances, 
could  properly,  for  the  convenience  and  interest  of  all,  be 
required  to  concede  the  use  of  the  property  from  their  strict 
legal  rights  to  it,  and  its  immediate  reduction  to  money  by 
a  sale ;   as  the  mortgagees  could  be  required  to  concede  from 
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their  strict  legal  rights,  that  from  the  earnings  of  the  mort- 
gage property  outstanding  debts  for  labor,  supplies,  &c., 
should  be  paid.  True,  such  conditions  were  not  incorporated 
in  the  order  appointing  the  receivers ;  but  they  are  officers  of 
the  court;  their  possession  is  that  of  the  court;  the  fund  in 
their  hands  is  in  the  custody  of  the  court ;  and  rights  are  not 
diminished  or  enlarged  by  the  generality  of  the  terms  of  their 
appointment.  The  court  has  the  power,  and  can  at  any 
proper  stage  of  the  proceedings,  declare  the  rights  of  the  par- 
ties, and  order  the  application  as  is  just  and  equitable  of  the 
funds  which  have  been  derived  by  the  receivers'  operations 
under  its  direction.  The  duty  of  the  court  is  to  take  care 
that  the  funds  are  applied  so  as  to  meet  the  equities  of  the 
parties.  There  can  be  no  confusion  of  them,  so  that  one 
party  obtains  an  undue  advantage,  and  the  other  sustains  a 
corresponding  injury,  in  consequence  of  the  receivership. 
The  earnings  of  the  factory — the  net  profits  now  in  the  reg- 
istry of  the  court — should  be  apportioned,  so  that  the  general 
creditors  shall  be  compensated  for  the  property  not  covered 
by  the  mortgage,  which  was  used  in  making  them.  Such 
compensation  being  made,  the  remainder  of  such  profits  must 
be  applied  to  meet  the  deficiency  of  the  mortgage  debt. — Fos- 
dick  V.  Schall,  supra. 

The  second  of  the  trusts  declared  by  the  assignment  exe- 
cuted by  the  corporation,  is  as  follows  :  "  To  pay,  as  soon  as, 
in  the  judgment  of  such  trustees,  it  may  be  safely  done,  the 
sum  of  money  borrowed  by  the  compan}'  on  the  credit  of  the 
directors  and  others,  not  to  exceed  the  principal  of  $7,500.00." 
It  is  conceded  that  the  debt,  for  the  payment  of  which  this 
trust  was  created,  was  that  paid  by  Clopton,  Goldthwaite  and 
Matthews  ;  and  it  is  by  virtue  of  it  that  they  now  claim  pri- 
ority over  other  creditors,  on  the  fund  derived  from  other 
sources  than  the  sales  of  the  mortgage  property.  It  is  admit- 
ted the  assignment  is  general,  covering  all  the  property  of  the 
corporation.  All  such  assignments,  under  the  statute  (Code 
of  1876,  §  2126),  enure  to  the  equal  benefit  of  all  creditors. 
All  preferences  created  or  attempted  to  be  created  by  them 
are  annulled — they  are  blotted  out  by  the  statute — while  the 
validity  of  the  assignment  is  preserved,  and  it  stands  as  a 
common  security  for  the  benefit  of  all  the  creditors  of  the 
assignor. — Holt  v.  Bancroft,  30  Ala.  193 ;  Price  v.  Afazange, 
31  Ala.  701.  That  this  preference  can  not  be  preserved  and 
enforced  against  the  objection  of  other  creditors  who  have 
not  assented  to  it,  when  expressed  in  any  appropriate  mode, 
is  not  doubted.  One  of  the  earliest  orders  made  on  the  fore- 
closure bill,  before  the  creditors  were  notified  and  called  in, 
was,  that  the  receivers  should  pay  "  the  anaount  borrowed 
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by  said  company  on  the  credit  of  the  directors,  as  stated  in 
the  register's  report,  whenever,  in  their  good  judgment,  such 
payments  may  be  made  without  embarrassing  the  operations 
of  the  company."  There  was  no  payment  made  by  the 
receivers  under  this  order,  and  no  action  had  upon  it  what- 
ever. At  the  November  term,  1878,  the  creditors  of  all  classes 
having  come  in,  and  filed  and  proved  their  claims,  and  the 
same  having  been  audited  and  allowed,  the  court  was  pro- 
ceeding to  settle  and  adjust  their  priorities,  and  to  marshal 
and  distribute  the  assets,  when  a  motion  was  made  for  an 
order  to  the  register,  directing  him  to  pay,  from  the  money 
in  court,  the  amount  which  the  receivers  had  been  directed 
to  pay  on  this  claim.  The  motion  was  disallowed.  Some 
stress  is  placed  by  the  argument  of  counsel  on  the  order  to 
the  receivers.  If  the  order  was  of  any  force,  it  was  condi- 
tional, and  the  condition  not  having  happened,  it  was  without 
further  effect.  In  no  event,  having  been  made  when  the  cred- 
itors whose  interests  were  affected  by  it  were  not  before  the 
court,  having  opportunity  to  resist  it,  could  it  embarrass  the 
court  in  the  final  adjustment  of  the  priorities  and  equities  of 
the  parties,  and  in  the  distribution  of  the  assets  according  to 
such  equities  and  priorities. 

The  principal  argument,  however,  in  support  of  the  priority 
of  the  claimants,  is,  that  no  creditor  has,  by  appropriate 
pleading,  invoked  the  court  to  declare  the  assignment  gen- 
eral, and  annul  the  trust  by  which  a  preference  was  given  the 
debt  paid  by  the  claimants  ;  and  that  the  chancellor  could 
not,  ex  mero  motu,  decree  that  the  preference  was  void,  and 
the  assignment  should  enure  to  the  equal  benefit  of  all  cred- 
itors. The  preference  is  certainly  valid  and  operative  as 
against  the  assignor,  and  on  the  trustees.  Of  it,  no  others 
than  creditors  affected  by  it,  who  are  postponed  and  deferred 
in  reaping  and  realizing  the  fruits  of  the  assignment,  can  be 
heard  to  complain.  The  manner  in  which  they  can  make, 
and  the  court  can  entertain  complaint  of  it,  depends  on  the 
nature  and  character  of  the  proceeding  in  which  their  rights, 
and  the  rights  of  the  preferred  creditor,  may  be  involved. 

When  the  foreclosure  bill,  and  the  bill  of  the  receivers, 
were  consolidated,  the  objects  and  purposes  of  the  suit  were 
materially  enlarged.  It  was  converted  into  a  suit  having  for 
its  controlling  purpose  the  administration  of  all  the  assets 
and  property  of  the  insolvent  and  suspended  corporation. 
The  creditors  of  all  classes,  secured  and  unsecured,  were  noti- 
fied and  called  in  to  establish,  not  only  their  own  claims,  but 
to  contest  the  claims,  and  any  alleged  liens  or  priorities  of 
rival  creditors.  They  were  not  made  parties  formally,  by 
being  introduced  as  such  into  either  billi  nor  by  the  service 
Voi^  liXiv. 
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of  process  upon  them.  When,  however,  they  came  in  upon 
notice,  filed  their  claims,  and  made  proof  of  them,  they  sub- 
mitted to  the  jurisdiction  of  the  court,  and  became  quasi 
parties.  No  formal  intervention  on  their  part,  no  cross-bill, 
or  petition  asserting  their  rights,  or  opposing  the  rights  or 
claims  of  others,  was  necessary.  Unless  some  independent 
relief  was  sought,  which  would  not  fall  within  that  the  court 
must  necessarily  award  in  marshalling  and  distributing  the 
assets — relief  which  could  not  be  obtained  by  proceedings 
before  the  register  in  ascertainiug  the  priorities,  or  liens,  or 
justice  and  extent  of  the  several  claims  of  the  creditors,  there 
can  be  no  reason  for  compelling  them  to  the  introduction  of 
cross-bills,  or  petitions,  multiplying  the  expenses,  and  delay- 
ing the  final  termination  of  the  litigation.  It  is  a  general 
rule  of  chancery  practice,  that  a  defendant,  seeking  aflirma- 
tive  relief,  must  file  a  cross-bill ;  or,  if  there  are  opposite 
interests  between  co-defendants,  the  determination  of  which 
is  necessary  to  a  complete  final  decree  upon  the  subject- 
matter  of  the  suit,  a  cross-bill  must  be  filed  ;  and  the  court 
will  stay  proceedings,  and  direct  it  to  filed. —  2  Dan.  Ch.  Pr. 
1550  (last  Ed.)  These  rules  have  but  a  narrow  and  limited 
application  to  suits  for  the  marshalling  and  distribution  of 
assets,  when  creditors,  having  conflicting  claims,  are  not 
introduced  as  formal  parties,  but  come  in  under  the  decree 
of  the  court,  and  submit  to  its  jurisdiction,  that  their  rights 
in  the  administration  of  the  assets  may  be  protected  and 
enforced.  The  court  must  mould  and  adapt  its  practice  and 
course  of  proceeding  to  the  rights  and  equities  of  the  parties, 
as  they  are  plainly  shown  in  the  course  of  procedure  they 
have  been  invited  and  compelled  to  adopt.  Every  general, 
and  every  secured  creditor,  was  called  before  the  court, 
because  the  court  proposed  and  intended  to  inquire  into,  and, 
when  ascertained,  to  protect  and  enforce  his  rights  and  equi- 
ties, and  to  afford  him  the  opportunity  of  confronting  and 
contesting  all  rival  and  conflicting  claims.  The  scope  of  the 
suit  before  the  court  was  broad  enough  to  open  the  door  for 
the  assertion  of  their  rights,  and  for  their  controversies  with 
all  who  claimed  priority  or  equality.  No  fact  or  circumstance 
was  shown,  which  hindered  the  court  from  proceeding  to 
determine  how  far  they  were  equal,  or  how  far  priorities 
existed.  The  whole  matter  was  within  the  jurisdiction  of  the 
court,  and  a  complete  decree  could  not  have  been  rendered, 
without  determining  it,  in  all  its  length  and  breadth.  The 
court  was  bound  to  determine — it  could  not  abstain  from 
determining,  when  it  came  to  decree  the  payment  of  a  par- 
ticular debt,  whether  it  should  be  paid  in  preference,  or  upon 
an   equality  with  other  debts ;  and  if  in  preference,   upon 
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which  of  the  funds  it  had  preference.  The  decree  would 
have  been  incomplete — it  would  not  have  satisfied  the  pur- 
poses of  the  suit — it  would  not  have  measured  out  the  relief 
promised  when  all  creditors  were  called  in  to  attend  the 
administration  of  the  assets — if  it  had  not  adjudged  the  res- 
pective equities  and  priorities  of  the  creditors.  No  assent 
that  such  equities  and  priorities  should  be  postponed,  no 
waiver  of  legal  or  equitable  rights,  is  shown  or  intimated. 
Each  creditor  stood  before  the  court  with  these,  as  defined 
and  declared  by  the  law,  submitted  for  determination,  as  if 
each,  in  some  independent  suit,  having  only  their  rivals 
before  the  court,  had  averred  them,  and  they  had  been  liti- 
gated, and  the  facts  were  as  shown  from  the  evidence  given 
in  support  of  them  on  the  proceedings  before  the  register. 

It  is  said,  however,  the  assignment  declares  and  recites 
that  the  creditors  assented  to  it.  It  is  declared  primarily, 
that  the  stockholders,  in  convention  assembled,  had  resolved, 
that  it  was  expedient  to  secure  the  payment  of  all  corporate 
debts,  that  all  corporate  property  should  be  transferred  to 
trustees.  This  declaration,  doubtless,  proceeded  from  abun- 
dant caution,  to  avoid  any  impeachment  of  the  assignment, 
because  made  otherwise  than  with  the  concurrence  of  the 
stockholders.  The  succeeding  recital  is,  that  the  stockhold- 
ers, in  convention,  had  resolved  that  the  conveyance,  as  it  is 
termed,  should  be  made  by  the  president  of  the  corporation, 
and  that  the  creditors  and  stockholders  had  selected  certain 
trustees,  and  that  the  creditors  had  assented  to  the  terms 
herein  stated.  There  is  not  a  word  here  written,  which  indi- 
cates the  presence  of  any  creditor,  who  was  not  a  stock- 
holder, or  that  any  other  had  the  opportunity  of  assenting 
to,  or  dissenting  from  the  preference  claimed  by  the  appel- 
lants. Such  generalities  can  not  obscure  or  embarrass  well- 
defined  legal  rights,  unless  by  evidence  they  are  applied  to 
particular  creditors.  The  assignment  on  its  face,  and  in  its 
legal  operation,  is  no  more  than  the  act  of  the  assignor;  by 
no  declaration  or  recital  in  it,  can  he  conclude  others,  who 
do  not  give  assent  to  them.  The  mere  declaration  he  may 
make  in  it,  can  by  no  contrivance  be  converted  into  evidence 
against  those  who  do  not  join  in,  or  assent  to  it ;  nor  can  it 
cast  on  those  who  are  to  be  injuriously  affected  by  it  the 
burden  of  averring  or  proving  its  untruth.  It  is  no  more 
than  a  mere  narrative  by  the  assignor,  which  affects  him 
only.  If  others  assent  to  its  truth,  and  claim  benefits  from 
it,  the  burden  of  allegation  and  proof  rests  upon  them,  and 
they  can  not  shift  it  to  others,  who  stand  upon  their  fixed 
legal  rights  and  equities. 

The  claim  of  Stone  &  Clopton  is  for  services  as  solicitors 
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of  the  corporation,  rendered  in  the  course  of  the  present 
litigation.  The  burden  of  the  service  was,  in  the  contest  of 
claims,  preferred  against  the  corporation.  The  courts  of  this 
State  have  long  recognized,  and  summarily  enforced,  the  lieu 
of  attorneys  and  solicitors  for  fees,  or,  rather,  reasonable  com- 
pensation for  services  rendered  by  them  in  obtaining  judg- 
ments or  decrees  for  their  clients,  or  for  bringing  a  fund  into 
court,  which  the  court  has  power  to  control.  The  jurisdic- 
tion of  the  court  depends"  upon  the  lien,  and  that  necessarily 
implies  the  existence  of  a  subject  to  which  the  lien  attaches, 
as  between  counsel  and  client. —  Guinn  v.  Nelson,  1  Turn.  Ch. 
614;  Hunt  V.  McClanahan,  1  Heisk,  (Tenn.)  503;  Steivart  v. 
Flowers,  44  Miss.  513.  It  is  enough,  in  the  present  case,  to 
say  there  was  no  judgment  or  decree  obtained  by  the  solicit- 
ors, and  no  fund  brought  into  the  court  by  them,  to  which  a 
lien  attached  ;  and  the  court  had  not  jurisdiction  to  create 
and  enforce  for  them  a  priority  over  other  general  cred- 
itors. 

The  decree  of  the  chancellor  in  the  first  case  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in 
conformity  to  this  opinion  ;  and  in  the  other  cases,  must  be 
aflSrmed. 

Stone,  J.,  not  sitting. 


Meyer  v,  Johnston  &  Stewart. 

Bill  in  Equity  for  Foreclosure  of  Railroad  Mortgages. 

1.  Consolidation  of  railroad  companies. — The  additional  evidence  in  this  case 
introduced  since  the  former  decision  (53  Ala.  237-360),  showing  the  f'onditioa 
and  resources  of  the  two  Georgia  companies  which  were  united  with  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company,  and  the  several  statutes  relat- 
ing to  the  organization  of  the  three  compiinies  respectively,  and  authorizing, 
ratifying,  and  confirming  the  consolidation,  examined  with  special  reference 
to  the  terms  of  the  consolidation,  and  held  not  to  change  the  decision  formerly 
announced — that  the  two  Georgia  companies  were  thereby  dissolved  and 
merged  in  the  Alabama  company,  then  known  as  the  Alabama  and  Tennessee 
Rivers  Railroad  Company,  which  was  continued  in  existence,  but  with  enlarged 
powers  and  extended  franchises,  under  the  name  of  the  Selma,  Rome,  and 
Dalton  Railroad  Companj'. 

2.  Conclusiveness  of  judicial  decisions. — When  a  cause  is  brought  before  this 
court  a  second  time,  whether  on  the  same,  or  on  a  different  slate  of  pleadings 
and  proof,  the  court  is  required  to  pronounce  the  law  according  to  the  opinion 
which  it  may  then  entertain,  without  regard  to  the  former  decision  (Code, 
§  3951);  but  the  lower  court,  to  which  the  cause  was  remanded,  is  concluded 
by  the  former  opinion,  and  can  not  again  examine  the  questions  then  decided, 
except  80  tar  as  new  evidence  may  require  a  modification  or  change. 
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3.  JadicioU  admissmi. — The  legul  effect  of  an  agreeibont  for  the  consolida- 
tion of  several  railroad  ooinpanies,  and  of  the  several  statutes  authorizing  and 
ratifying  such  consolidation,  is  a  judicial  question,  which  the  court  must 
consider  and  decide;  and  "in  a  litigation  involving  the  nature  and  obliga- 
tions of  an  institution  like  this  railroad  company  [Selma,  Rome,  and  Dalton], 
and  in  which  the  interests  concerned,  public  and  private,  are  so  many,  vari- 
ous, and  important,  it  is  not  within  the  province  of  counsel,  or  their  clients, 
to  determine  by  agreement  among  themselves  the  relations,  rights  and  duties, 
which  the  law  makes,  consequent  upon  the  acts  and  transactions  set  forth  and 
established." 

4.  Consolidntion  of  railroad  companies ;  meaning  of  terms,  in  statute  — The 
words  consolidate  and  consolidation,  as  used  iii  statutes  authorizing  and  ratify- 
ing the  union  or  combination  of  several  railroad  corporations  into  one,  have 
not  acquired  a  recognized  judicial  construction,  which  imports  that  all  the 
companies  are  dissolved  and  merged  into  one  now  company  :  on  the  contrary, 
the  terms  are  equally  applicable  to  a  union  of  two  or  more  companies  in  such 
a  way  that  one  of  them  i?  continued  in  existence,  though  under  a  new  name, 
and  with  enlarged  powers,  while  the  others  are  merged  in,  and  absorbed  by  it; 
and  when  the  statute  authorizes  the  companies  to  unite  and  consolidate  "to 
such  an  extent,  and  upon  such  terms,  as  may  be  agreed  on  by  and  with  the 
company  or  companies  entering  into  agreement  with  them,"  the  character  of 
the  consolidation  is  determined  by  the  stipulations  of  the  agreement. 

5.  S'tme;  construction  and  effect  of  aqreement.—The  articles  of  agreement 
between  the  Alabama  and  Tennessee  Rivers  Railroad  Company,  the  Georgia 
and  Alabama  Railroad  Company,  and  the  Dalton  and  Jacksonville  Railroad 
Company,  entered  into  on  the  8th  August,  1866,  after  reciting  that  the  three 
companies  "are  fully  authorized  to  unite  together,  so  as  to  form  one  consoli- 
dated company,  with  all  the  rights,  powers,  privileges  and  franchises  now 
belonging  to  either  of  said  parties  ;"  and  that  it  "  is  to  the  interest  of  each 
of  said  parties  to  unite  together  into  one  company,  so  as  to  complete,  own  and 
use  one  continuous  railroad,  from  Selma,  by  way  of  Rome,  to  Dalton,  under 
the  authority  and  control  of  one  set  of  officers," — contained  the  following 
stipulations:  1.  That  the  said  companies  "be,  and  they  are  hereby,  united 
together,  and  consolidated  into  one  company,  with  all  the  rights,  powers, 
privileges  and  franchises  which  now  belong  to  either  one  and  all  of  said  com- 
panies." 2.  That  "all  the  property,  real,  personal,  and  mixed,  and  all  fran- 
chises now  belonging  to  either  one  of  the  parties  to  this  contract,  are  hereby 
declared  to  bo  the  property  and  franchises  of  the  consolidated  company."  3. 
That  "each  and  every  stockholder  in  either  ot  the  said  companies,  who  has 
paid  his  or  her  subscription  of  stock,  shall  be  a  stockholder,  to  the  extent  of 
such  payment,  in  the  consolidated  company."  4.  That  "the  president  and 
board  of  directors  of  the  Alabama  and  Tennessee  Rivers  Railroad  Company 
shall  have  and  exercise  full  power  and  control  over  all  the  property  of  all  of 
said  companies,  hereby  made  the  property  of  the  consolidated  company,  and" 
they  "shall  cause  the  railroad  which  is  now  completed,  from  Selma  to  Blue 
Mountain,  to  be  extended  and  completed,  from  Blue  Mountain,  by  way  of 
Rome,  to  Dalton,  over  the  best  and  most  practicable  route  ;  and,  to  enable 
them  to  do  so,  and  to  liquidate  the  debts  of  said  company,  they  are  hereby 
authorized  to  issue  bonds,  and  execute  a  mortgage  or  mortgages  on  any  part 
or  all  of  the  property  and  franchises  of  all  of  said  companies,  including  the 
road-bed  and  right  of  way  from  Selma  to  Dalton."  5.  That  "all  the  debts, 
contracts,  obligations  and  liabilities,  of  each  of  the  parties  to  this  contract,  are 
herebj"  assumed  by  the  consolidated  company  formed  under  this  contract." 
6.  That  "all  acts,  contracts  and  obligations,  done  and  made,  or  assumed,  by 
and  under  the  authority  of  the  president  and  directors  of  the  Alabama  and 
Tennessee  Rivers  Railroad  Company,  and  all  such  acts,  contracts  and  obliga- 
tions, hereafter  done,  made,  or  assumed,  by  or  under  the  authority  of  said 
president  and  directors,  shall  be  vsilid  and  binding  on  all  of  said  companies 
hereby  consolidated  into  one."  7.  That,  "at  the  next  annual  meeting  of  the 
stockholders  of  the  Alabama  and  Tennessee  Rivers  Railroad  Company,  all  the 
stockholders  of  each  one  of  the  said  companies  shall  have  a  right  to  vote, 
either  in  person  or  by  proxy,  according  to  the  amount  of  his  or  her  stock." 
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8.  "  Each  of  the  parties  to  this  contract  shall  ask  of  the  legislatures  of  their 
respective  States  the  enactoient  of  a  law,  giving  one  name  to  all  of  said  com- 
panies hereby  consolidated  under  authority  from  each  of  said  States."  9. 
" The  railroad  to  be  extended  and  constructed  under  this  contract  shall  be 
extended,  by  way  of  Rome,  to  Daltou  ;  at  each  of  which  places,  suitable  build- 
ings are  to  be  erected  tor  the  accommodation  of  the  people."  10.  "Until  a 
common  name  shall  be  lawfully  given,  under  which  the  franchises  of  each  of 
said  companies  sh:ill  be  united,  the  Alabama  and  Tenuessee  Rivers  Railroad 
Company  shall  be  the  active  and  controlling  corporation  ;  and  the  organiza- 
tion of  the  other  companies  may  be  continued  until  then,  for  the  purpose  only 
of  preserving  and  enabling  the  acting  and  controlling  company  to  exercise  the 
franchises  hereby  consolidated  with  the  franchises  of  said  acting  and  control- 
ling company  ;  and  all  the  contracts  and  obligations,  which  may  be  enteied 
into  or  made  for  said  consolidated  company,  shall  be  done,  until  a  common 
name  shall  be  lawfully  given  as  aforesaid,  In  the  name,  and  in  accordance  with 
the  franchises  of  the  Alabama  and  Tennessee  Rivers  Railroad  Company.''  11. 
"No  farther  payment  shall  be  required  on  subscriptions  for  stock"  in  either 
of  the  Georgia  companies,  "but  any  subscriber  to  the  stock  of  either  of  said 
companies  shall  have  the  right,  at  any  time  within  three  years,  to  pay  a  part, 
or  all  of  his  subscription,  according  to  the  terms  thereof;  and  such  payment 
shall  make  the  party  a  stockholder  of  the  consolidated  company."  Ileld,  that 
the  consolidated  company  under  this  contract,  since  known  as  the  Selma,- 
Rome,  and  Dalton  Railroad  Company,  was  not  a  new  corporation,  formed  by 
the  dissolution  and  merger  of  the  three  original  companies,  but  was  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company,  continued  in  existence  under 
a  new  name,  and  with  enlarged  franchises. 

6.  Same;  statutes  ratlfijinf)  contract  of  consolidation. — Neither  the  adoption 
of  a  new  name  by  a  corporation,  sanctioned  by  legislative  authority,  nor  the 
legislative  grant  of  new  powers,  changes  the  identity  of  the  corporation,  or 
creates  a  new  one  ;  consequently,  the  acts  of  the  legislatures  of  Georgia  and 
Alabama,  ratifying  the  consolidation  effected  by  agreement  between  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company  and  the  two  Georgia  companies 
(the  Georgia  and  Alabama,  and  the  Dalton  and  Jacksonville),  by  which  it  was 
declared  that  the  consolidation  of  said  three  companies,  "so  as  to  form  one 
consolidated  railroad  company  for  the  construction  and  use  of  a  railroad  to  be 
constructed  from  Blue  Mountain,  in  Alabama,  as  a  continuation  of  the  Ala- 
bama and  Tennessee  Rivers  railroad,  by  way  of  Rome,  to  Dalton,  in  Georgia, 
be,  and  the  same  is  herebj',  ratified  and  approved,  and  the  consolidated  com- 
pany, acting  by  its  board  of  directors,  shall  be,  and  is  hereby,  authorized  and 
empoweri'd  to  adopt  the  corporate  name  and  style  of  the  Selma,  Rome,  and 
Dalton  Railroad  Company,  and  to  adopt,  as  its  charter,  the  charter  of  the  said 
Alabama  and  Tennessee  Rivers  Railroad  Company  as  now  existing,  with  all 
the  amendments  thereto,"— simply  gave  legal  recognition  and  effect  to  the 
agreement  of  the  parties,  and  did  not  create  a  new  corporation. 

7.  Sime;  subsequent  acts  and  deeds  of  consolidated  company. — The  legal 
eflfect  of  the  consolidation  of  these  railroad  companies  being  determined  by 
the  provisions  of  the  contract  between  them,  and  ot  the  several  statutes  author- 
izing and  ratifying  it,  subsequent  acts  on  the  part  of  the  board  of  directors  of 
the  consolidated  company,  or  conveyances  executed  by  them,  indicating  an 
opinion  by  them  that  they  were  acting  for  a  new  corporation,  can  not  affect 
the  identity  of  the  corporation,  or  the  legal  rights  and  liabilities  resulting 
from  that  identity. 

H.  Mortgage  of  railroad  to  be  constructed,  and  property  to  he  acquired. — The 
mortgage,  or  deed  of  trust,  executed  by  the  Alal)ama  and  Tennessee  Rivers 
Railroad  Company,  on  the  Ist  July.  1852,  conveyed  to  Lamar  and  Hallett,  as 
trustees,  "the  railroad  constructed  ontZ  to  be  constructed  by  the  "  said  com- 
pany, "with  all  the  appurtenances  thereof,  including  all  lands,  houses," 
&c.,  "franchises,  privileges  and  rights,  and  all  other  property,  real  and  per- 
sonal, now  owned,  or  which  may  be  hereafter  owned  by  the  said  "  company,  "  and 
all  subscriptions  to  their  capital  stock,  together  with  all  the  tolls,  incomes, 
issues  and  profits,  which  may  accrue  from  said  railroad,  or  from  any  other 
source  whatever  ;"  and  contained  full  covenants  for  further  assurances  and 
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conveyances,  as  might  be  deemed  necessary  "  for  the  better  carrying  into  eCFect 
the  objects  and  purposes  of  this  indentare,  and  of  making  more  effectual  the 
lien  hereby  intended  to  be  created,  and  to  embrace  the  said  railroad,  and  the 
future  conslrtuction  thereof,  together  with  all  the  other  property,  means  and 
effects,  intended  hereby  to  be  mortgaged,  as  shall  hereafter  be  required,  so  as 
to  make  the  security  and  lien  aforesaid  at  all  times  as  perfect,  complete,  and 
effectual  as  practicable."  Held,  re-affirming  the  former  decision,  that  this 
deed  conveyed  the  entire  railroad  from  Selma  to  the  Georgia  htate  line,  as 
completed  by  the  Selma,  Rome,  and  Dalton  Railroad  Company,  notwithstand- 
ing the  consolidation  with  other  companies,  the  change  of  name,  and  the 
deflection  from  the  route  contemplated  when  the  deed  was  made. 

9.  S'tme ;  lands  afterwards  acquired  under  grant  by  (Jowjress.  —  Held,  also,  as 
on  the  former  appeal,  that  although  this  mortgage  purported  to  convey  "o/Z 
lands  now  owntd,  or  which  m/iy  be.  hereafter  owned  by "  the  corporation,  lands 
acquired  under  the  grant  by  Congress  in  1856  and  the  confirmatory  statute  of 
18.58  did  not  pass  by  it,  since  the  company  had  no  power  to  accept  such  a 
grant  when  the  mortgage  was  executed,  and  the  acquisition  of  such  lands  was 
not  then  comlemplated. 

10.  iSame;  roUin/j-stock. — Held,  also,  as  on  the  former  appeal,  that  all  the 
rolling-stock  afterwards  acquired  by  the  company,  whether  'under  its  old  or  its 
new  name,  passed  by  the  mortgage,  but  subject  to  any  valid  liens  existing  at 
the  tioie  ot  the  acquisition ;  and  that  the  rolling-stock  acquired  or  used  by 
A.  D.  Breed,  while  operating  the  road  under  his  contract  with  the  company, 
and  transferred  by  him  to  the  New  York  Guaranty  and  lo.lemnity  Company, 
title  thereto  never  having  vested  in  the  railroad  company,  did  not  pas.s. 

11.  Payments  by  reeeicers  of  railroad,  to  connecting  roads,  for  freights  coi- 
lecled. — Payments  made  by  the  receivers  while  operating  a  railroad,  to  connect- 
ing roads,  for  treignts  received  belonging  to  them,  "according  to  a  necessary 
nsage  in  the  business  of  connecting  railroads,"  are  properly  allowed  to  them 
as  a  credit. 

Appeal  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  Charles  Turner. 

The  bill  in  this  case  was  filed  on  the  19th  March,  1873,  by 
James  B.  Johnston  and  John  A.  Stewart,  as  trustees  under  a 
mortgage,  or  deed  of  trust,  executed  to  them,  on  the  1st  Octo- 
ber, 1867,  by  the  Selma,  Rome,  and  Dalton  Railroad  Com- 
pany ;  and  prayed  the  appointment  of  a  receiver  or  receivers, 
to  take  possession  of  the  railroad  and  operate  it,  pending  the 
suit,  under  the  orders  of  the  court,  a  foreclosure  of  the  mort- 
gage, or  deed  of  trust,  an  adjustment  of  various  conflicting 
liens  and  claims,  a  sale  of  the  property,  and  general  relief. 
The  complainants  filed  the  bill  on  behalf  of  themselves,  and 
of  all  other  creditors  of  the  company,  against  the  corporation 
itself,  and  against  various  persons  who  claimed  liens  on  its 
property.  On  appeal  to  this  court  at  its  June  term,  1875, 
numerous  errors  were  assigned  by  several  of  the  parties  in 
interest ;  and  the  chancellor's  decree  was  then  reversed,  and 
the  cause  remanded  for  further  proceedings,  as  shown  by  the 
report  of  the  case — Meyer  v.  Johnston  and  Stewart,  53  Ala. 
237-360 — to  which  reference  is  made  for  a  full  statement  of 
many  facts,  which  it  is  not  necessary  to  repeat  in  this  place. 
The  principal  questions  then  discussed  and  decided  were — 
1st,  the  legal  identity  of  the  Selma,  Rome,  and  Dalton  Rail- 
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road  Company  and  the  former  Alabama  and  Tennessee  Riv- 
ers Railroad  Company,  which  latter  company  had  been  united 
and  consolidated  with  two  Georgia  corporations,  known  res- 
pectively as  the  Georgia  and  Alabama  Railroad  Company, 
and  the  Dalton  and  Jacksonville  Railroad  Company ;  2d,  the 
operation  and  effect  of  the  mortgage,  or  deed  of  trust,  under 
which  the  complainants  claimed,  as  conveying  property  and 
rights  of  property  to  which  conflicting  liens  aud  claims  were 
asserted  by  the  several  defendants ;  and,  3d,  the  legality  and 
efifect  of  various  acts  and  transactions  by  the  receivers.  As 
the  cause  is  now  presented,  a  more  condensed  statement  of 
the  facts  will  be  sufficient,  aided  by  a  reference  to  the  former 
report. 

The  Alabama  and  Tennessee  Rivers  Railroad  Company  was 
incorporated  under  an  act  of  the  General  Assembly  of  Ala- 
bama, approved  March  4th,  1848,  entitled  "An  act  to  incor- 
porate the  Alabama  and  Tennessee  Rivers  Railroad  Com- 
pany ;"  by  which  it  was  provided  (section  3),  "  that  said  rail- 
road shall  extend  from  some  point  on  the  Alabama  river,  at 
or  near  the  town  of  Selma,  in  the  county  of  Dallas,  to  some 
convenient  point  on  the  Tennessee  and  Coosa  railroad,  and 
may  be  and  hereby  is  authorized  to  connect  with  the  same." 
Session  Acts  1847-8,  pp.  265-70.  The  charter  contained  no 
other  words  or  provisions  descriptive  of  the  route  of  the  pro- 
posed road.  There  was  then  no  such  railroad  in  existence  as 
that  herein  designated  as  the  "  Tennessee  and  Coosa  rail- 
road ;"  but  an  act  had  been  passed  by  the  General  Assembly 
in  January,  1844,  incorporating  a  company  to  build  a  road 
which,  as  described  in  the  charter,  "  shall  extend  from  some 
point  at  or  near  Gunter's  Landing  [now  Guntersville]  on  the 
Tennessee  river,  to  the  most  eligible  point  on  the  Coosa  river, 
between  the  base  of  Lookout  Mountain  and  the  Ten  Islands 
Shoals,  and  shall  be  located  with  a  view  to  the  extension,  at 
some  future  day,  to  some  point  on  the  Alabama  river." — Ses- 
sion Acts  1843-4,  pp.  170-75.  The  Alabama  and  Tennessee 
Rivers  Railroad  Company  immediately  organized  under  its 
charter,  commenced  work  at  Selma,  and  in  1852  had  surveyed 
and  located  its  road  from  that  place,  by  way  of  Blue  Moun- 
tain and  Jacksonville,  to  Gadsden  on  the  Coosa  river,  which 
Was  supposed  to  be  the  objective  point  of  the  road  from  Gun- 
tersville ;  and  it  was  engaged  io  work  at  several  places  along 
that  route.  On  the  1st  July,  1852,  said  company  executed  a 
mortgage,  or  deed  of  trust,  to  G.  B.  Lamar  and  W.  R.  Hal- 
lett  as  trustees,  to  secure  bonds  to  the  amount  of  $838,000, 
which  it  proposed  to  issue.  The  following  are  the  material 
provisions  of  this  deed  : 

"  Whereas  the  parties  of  the  first  part,  by  virtue  and  in 
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pursuance  of  the  powers  conferred  by  their  act  of  incorpora- 
tion," tfcc,  **  are  now  engaged  in  constructing  a  railroad  in 
the  State  of  Alabama,  on  the  route  authorized  by  the  acts 
aforesaid — that  is  to  say,  from  the  Alabama  river,  at  or  near 
the  city  of  Selma,  northward,  through  portions  of  the  coun- 
ties of  Dallas,  Autauga,  Perry,  Bibb,  Shelby,  Talladega, 
Benton,  and  Cherokee,  in  the  direction  of  the  Tennessee  river; 
the  route  of  which  railroad  has  been  surveyed  and  duly 
located  by  the  parties  of  the  first  part,  or  their  authorized 
board  of  directors  :  And  whereas  the  parties  of  the  first  part 
are  desirous  of  raising,  on  their  credit,  the  sum  of  $500,000, 
to  be  applied  to  the  construction  of  said  railroad ;  and  in  the 
exercise  of  their  corporate  powers,  conferred  upon  them  by 
the  acts  of  the  legislature  aforesaid,  for  this  purpose,  have 
executed,  and  propose  and  design  to  issue  and  dispose  of 
their  bonds — that  is  to  say,  five  hundred  bonds,  for  the  sum 
of  $1,000  each  ;  which  bonds  are  substantially  in  the  form  fol- 
lowing," &c.  "Now,  therefore,  this  indenture  witnesseth, 
that  the  said  parties  of  the  first  part,  the  better  to  secure  and 
provide  for  the  payment  of  said  bonds  respectively,  with  the 
interest  to  accrue  thereon,  and  also  to  provide  for  the  pay- 
ment and  security  of  such  other  bonds  as  the  party  of  the 
first  part  may  hereafter  execute  and  issue,  not  exceeding  the 
sum  of  $338,450,  on  the  terms  and  conditions  hereinafter 
stated,  and  in  consideration  of  one  dollar  in  hand  paid,"  &c,, 
"  have  granted,  conveyed,  transferred  and  set  over,  and  do 
by  this  indenture  grant,  convey,  transfer  and  set  over,  to  the 
parties  of  the  second  part,  and  the  survivor  of  them,  in  trust 
as  hereinafter  provided,  and  to  his  and  their  successors  in  the 
trust,  the  railroad  constructed  and  to  be  constructed  by  the 
parties  of  the  first  part,  as  aforesaid,  with  all  the  appurtenan- 
ces thereof,  including  all  lands,  houses,  structures,  fixtures 
and  machinery,  piers  and  wharves,  and  franchises,  privileges 
and  rights,  and  all  other  property,  real  and  personal,  now 
owned,  and  which  may  be  hereafter  owned  by  the  parties  of 
the  first  part ;  including,  also,  all  subscriptions  to  their  capital 
stock,  together  with  all  the  tolls,  income,  issues  and  profits, 
which  may  accrue  from  the  said  railroad,  or  from  any  other 
source  whatever,  to  the  parties  of  the  first  part ;  and  includ- 
ing, also,  the  proceeds  and  avails  of  all  bonds  which  may  be 
issued  or  disposed  of  by  the  parties  of  the  first  part.  To 
have  and  to  hold,"  <fec.  "  And  the  parties  of  the  first  part,  by 
this  indenture,  further  covenant  and  agree  to  make,  execute 
and  deliver  all  such  other  assurances,  instruments  and  con- 
veyances, as  shall  from  time  to  time  be  necessary,  and  that 
the  parties  of  the  second  part  may  reasonably  desire,  or  their 
counsel,  learned  in  the  law,  may  reasonably  advise,  for  the 
Vol.  lxiv. 
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better  carrying  into  effect  the  objects  and  purposes  of  this 
indenture,  and  of  making  the  lien  hereby  intended  to  be  cre- 
ated more  effectual,  and  to  embrace  the  said  railroad,  and  the 
future  construction  thereof,  together  with  all  the  other  prop- 
erty, means  and  effects,  intended  hereby  to  be  mortgaged,  as 
shall  hereafter  be  required,  so  as  to  make  the  security  and 
lien  aforesaid,  and  by  this  indenture  intended  to  be  created, 
at  all  times  as  perfect,  complete,  and  effectual  as  practicable." 
The  deed  then  gives  the  trustees  power  to  take  possession 
and  sell,  on  default  being  made  in  payment  of  principal  or 
interest  on  the  bonds,  and  to  convey  to  the  purchaser ;  and 
there  is  a  further  provision  for  an  additional  issue  of  bonds, 
to  the  amount  of  $338,450,  after  one  hundred  miles  of  the 
road  shall  have  been  completed. 

Lamar,  one  of  the  trustees  in  this  deed,  was  made  a  de- 
fendant to  the  bill,  Halle tt  having  died  before  it  was  filed  ; 
and  he  filed  an  answer,  asserting  his  rights  under  the  deed, 
and  claiming  a  prior  lien  on  all  the  property  in  controversy  ; 
and  on  his  death  pending  the  suit,  it  was  revived  in  the  name 
of  Louis  H.  Meyer,  who  was  his  successor  in  the  trust,  and 
who  is  now  the  appellant.  He  claimed,  also,  that  about 
440,000  acres  of  land  passed  to  the  trustees  under  this  deed, 
being  a  portion  of  the  public  lands  which  were  granted  to  the 
State  by  act  of  Congress  approved  June  3d,  1856,  and  by  the 
State  granted  to  said  railroad  company,  by  act  approved  Jan- 
uary 20th,  1858.  This  statute  may  be  found  in  the  Session 
Acts  of  1859  60,  pp.  3-4,  having  been  accidentally  omitted 
from  the  published  laws  of  1857-8.  By  the  first  section  of 
said  act  it  was  declared,  "  that  the  lands,  franchises,  rights, 
powers  and  privileges,  granted  to  and  conferred  upon  the 
State  of  Alabama "  by  said  act  of  Congress,  "be,  and  the 
same  are  hereby,  accepted,  with  the  restrictions,  and  upon 
the  terms  and  conditions  contained  in  the  said  act  of  Con- 
gress ;"  and  by  the  second  section,  "that  so  much  of  the  lands, 
rights,  interests,  franchises,  powers  and  privileges,  as  are  or 
may  be  granted  and  conferred,  in  pursuance  of  said  act  of 
Congress,  to  aid  in  the  construction  of  a  railroad  from  Selma 
to  Gadsden,  called  and  designated  in  said  act  of  Congress 
'the  Coosa  and  Alabama  railroad  from  Selma  to  Gadsden,' 
are  hereby  disposed  of,  granted  to.  conferred  upon,  and 
vested  in  the  Alabama  and  Tennessee  Rivers  Railroad  Com- 
pany." 

On  the  17th  January,  1855,  the  railroad  company  executed 
another  mortgage,  or  doed  of  trust,  to  Charles  G.  Edwards  as 
trustee,  to  secure  othev  bonds  which  the  company  proposed 
to  issue,  to  the  amount  of  $300,000.  This  deed  purported  to 
convey  "  one  hundred  miles  of  the  railroad  of  said  company, 

(39) 
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constructed,  commenciog  at  the  commencement  of  the  rail- 
road of  said  company  iu  the  city  of  Selma,  with  all  the  appur- 
tenances thereof,  including  all  the  lands,  houses,  structures 
and  fixtures,  now  owned,  or  which  may  be  hereafter  owned 
by  said  company,  attached  or  pertaining  to,  or  which  may  be 
attached  or  pertaining  to  the  said  one  hundred  miles  of  said 
railroad,  with  the  franchises  of  said  company,  so  far  as  the 
same  may  relate  or  extend  to  the  use,  occupation,  or  owner- 
ship of  the  said  first  one  hundred  miles  of  said  railroad,  to- 
gether with  all  the  implements,  machinery,  and  appurtenan- 
ces now  owned  by  said  company,  and  pertaining  to  and  in 
and  about  the  work  and  business  of  said  company,  in  the 
said  first  one  hundred  miles  of  said  railroad,"  &c.  Edwards, 
the  trustee  in  this  mortgage,  was  dead  when  the  bill  in  this 
case  was  filed,  and  no  successor  in  the  trust  seems  to  have 
been  appointed.  Of  the  bonds  secured  by  this  mortgage, 
some  had  been  paid  and  cancelled,  and  some  were  alleged  to 
be  held  by  Mrs.  H.  E.  Reynolds,  as  the  administratrix  of  her 
deceased  husband,  Walker  Reynolds,  and  by  T.  G.  Barrett ; 
both  of  whom  were  made  defendants  to  the  bill,  and  filed 
answers,  asserting  the  validity  and  priority  of  this  mortgage 
and  the  first  (that  to  Lamar  and  Hallett)  over  the  mortgage 
to  the  complainants,  hereinafter  described  ;  and  while  admit- 
ting the  priority  of  the  first  to  the  second,  insisted  that  all 
the  property  covered  by  the  first,  but  not  covered  by  the  sec- 
ond, should  be  first  subjected  by  the  bondholders  under  the 
first,  before  resorting  to  the  common  property  covered  by 
both. 

On  the  25th  July,  1865,  the  said  railroad  company  executed 
another  mortgage,  or  deed  of  trust,  conveying  to  W.  H.  Fel- 
lows, as  trustee,  to  secure  an  alleged  indebtedness  to  Walker 
Reynolds  of  about  $64,000,  the  lands  donated  to  the  com- 
pany under  the  act  of  Congress  above  referred  to,  which  were 
particularly  described  in  an  annexed  schedule  by  their  num- 
bers, with  the  additional  descriptive  words,  "  being  the  lands 
granted  in  trust  to  the  State  of  Alabama,  to  aid  in  the  con- 
struction of  certain  railroads  in  the  State,  by  act  of  Congress 
approved  June  3d,  1856."  Most  of  this  indebtedness  had 
been  paid  before  the  bill  was  filed,  but  there  was  still  an 
unpaid  balance  of  several  thousand  dollars.  Fellows,  as 
trustee,  was  made  a  defendant  to  the  bill ;  and  he  filed  an 
answer,  asserting  the  priority  of  his  lien,  under  this  mort- 
gage, on  all  the  lands  particularly  described  therein. 

AH  the  mortgages  above  mentioned  were  executed  by  the 
Alabama  and  Tennessee  Rivers  Railroad  Company,  while  the 
deed  of  trust  to  the  complainants  was  executed  by  the  Selma, 
Rome,  and  Dalton  Railroad  Company,  its  successor ;   and  to 
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understand  the  legal  questions  growing  out  of  the  conflicting 
liens  of  these  several  mortgages,  it  is  necessary  to  state  the 
facts  connected  witli  the  transition  or  merger  of  the  former 
company  into  the  latter.  Prior  to  the  year  1860,  two  railroad 
companies  had  been  incorporated  under  charters  granted  by 
the  legislature  of  Georgia,  called  the  "  Georgia  and  Alabama 
Kailroad  Company,"  and  the  "  Dalton  and  Jacksonville  Rail- 
road Company,"  respectively  ;  and  each  of  these  companies 
had  located  its  route,  and  done  some  work  in  grading  its  road- 
bed, between  Dalton  and  the  boundary  line  between  Alabama 
and  Georgia.  As  to  the  pecuniary  condition,  resources,  and 
effective  organization  of  these  companies,  at  the  time  of  their 
consolidation  with  the  Alabama  and  Tennessee  Rivers  Rail- 
road Company,  additional  evidence  was  introduced  since  the 
reversal  of  the  cause  on  the  former  appeal ;  but  it  is  not 
necessary  to  state  this  evidence  in  full,  the  substance  of  it 
being  stated  in  the  opinion  of  the  court  and  the  briefs  of 
counsel.  During  the  war,  the  operations  of  these  two  com- 
panies, and  also  of  the  said  Alabama  company,  were  greatly 
impeded  and  hindered,  and  their  resources  greatly  impaired, 
so  that,  in  1865-6,  a  union  or  consolidation  of  them  was  pro- 
posed. To  this  end,  an  act  was  passed  by  the  General  As- 
sembly of  Alabama,  which  was  approved  on  the  20th  Febru- 
ary, 1866,  entitled  "An  act  to  amend  certain  sections  of  the 
charter  and  amended  charter  of  the  Alabama  and  Tennessee 
Rivers  Railroad  Company,  and  to  enlarge  the  powers  of  said 
company."  The  first  section  of  this  act  set  out  the  second, 
third,  and  fourth  sections  of  the  original  charter,  and  the 
sixth  section  of  the  amended  charter,  and  amended  them  as 
shown  in  the  following  sections  of  the  act,  namely — 

Section  2.  "  That  said  railroad  company,  acting  by  their 
board  of  directors,  shall  have  the  right  and  power  to  lay  out, 
locate,  construct  and  operate  a  railroad,  over  such  route  as 
may  be  determined  by  said  board  of  directors,  from  such 
point  at  or  near  the  town  ot  Jacksonville  in  this  State,  to 
which  their  present  railroad  may  be  completed,  to  such  point 
on  the  line  separating  this  State  from  the  State  of  Georgia, 
as  the  said  board  of  directors  may  determine  ;  and  all  the 
provisions  of  the  act  aforesaid  chartering  said  company,  and 
of  all  acts  amendatory  thereof,  so  far  as  the  same  may  be 
pertinent,  shall  apply  to  and  form  part  of  the  rights  and  priv- 
ileges granted  in  and  by  this  act." 

Sec.  3.  "That  said  railroad  company,  acting  by  their  board 
of  directors,  shall  have  the  power  and  right  to  connect  their 
railroad,  or  any  portion  thereof,  including  the  road  or  roads 
which  may  be  constructed  under  the  provisions  of  this  act, 
with  the  railroad  or  roads  of  any  other  company,  in  this 
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State  or  any  other  State,  on  such  terms  as  may  be  apjreed  on 
with  the  company  or  companies  owning  or  controlling  the 
road  or  roads  which  may  be  connected  with  ;  and  may  unite 
and  consoUdate  their  railroad,  or  any  portion  thereof,  includ- 
ing the  road  or  roads  which  may  be  constructed  as  aforesaid^ 
and  their  stock  and  franchise,  or  any  portion  thereof,  with 
the  road  or  roads,  and  stock  and  franchise,  or  any  portion 
thereof,  of  any  other  railroad  company  or  companies,  in  this 
or  any  other  State,  on  such  terms  as  may  be  agreed  on  by 
and  with  the  interested  and  contracting  companies  ;  and  the 
said  Alabama  and  Tennessee  Rivers  llailroad  Company  shall 
have  the  power  to  purchase  and  own  the  stock  and  railroad, 
and  appurtenances  and  franchises,  or  auy  portion  thereof,  of 
any  other  company  existing  iu  this  State  or  any  other  State ; 
and  to  subscribe  for  and  own  stock  in  any  other  railroad 
company  or  companies  with  whose  road  the  road  of  this  said 
company,  or  any  part  thereof,  including  the  road  or  roads 
which  may  be  constructed  under  the  provisions  of  this  act, 
may  become  united  or  connected,  on  such  terms  and  condi- 
tions as  may  be  agreed  on  by  and  with  the  interested  and 
contracting  parties  ;  the  objects  of  these  provisions  beiug  to 
promote  and  facilitate,  as  far  as  practicable,  connections 
between  the  railroads  and  systems  of  roads  in  this  State  and 
the  railroads  and  systems  of  roads  in  adjacent  States,  con- 
structed and  to  be  constructed.  All  the  rights,  powers  and 
privileges,  possessed  and  to  be  possessed  by  the  said  Ala- 
bama and  Tennessee  Rivers  Railroad  Company,  under  their 
act  of  incorporation  and  other  acts,  may  and  shall  be  extend- 
ed and  applicable  to  all  railroads  and  railroad  companies 
which  may  become  connected,  or  united,  or  consolidated  with 
the  road,  or  stock,  or  franchise,  iu  whole  or  iu  part,  of  the 
said  Alabama  and  Tennessee  Rivers  Railroad  Company,  or 
any  road  to  be  constructed  by  them  under  the  provisions  of 
this  act,  so  far  as  said  rights,  powers  and  privileges  may  be 
pertinent  or  applicable,  or  can  be  rendered  pertinent  or  appli- 
cable to  the  companies  or  roads  which  may  be  united  or  con- 
solidated with,  in  whole  or  in  part.  All  contracts  or  agree- 
ments, which  may  be  made  by  said  company  with  any  other 
railroad  company  or  companies,  in  pursuance  of  the  provisions 
of  this  act,  and  having  in  view  the  objects  and  purposes  of 
these  enactments,  as  above  declared  (that  is,  the  promotion 
of  connections  between  the  railroads  of  this  and  other  States), 
shall  be  valid  according  to  the  terms  thereof,  so  far  as  the 
same  shall  not  be  contrary  to  law." 

Sec.  4.     "  That  said  railroad  company  shall  have  power, 
and  they  are  hereby  authorized,  so  to  extend  their  railroad, 
in  any  direction,  over  such  road  as  their  board  of  directors 
Vol.  Lxrv. 
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may  determine,  to  connect  with  any  railroad  leading  to,  or  in 
the  direction  of  Gadsden,  in  the  county  of  Cherokee ;  and 
they  shall  have  the  same  power  and  authority  to  extend  their 
railroad  southward  from  the  city  of  Selma,  crossing  the  Ala- 
bama river,  and  construct  their  extended  road  southwardly, 
over  such  route  as  may  be  determined  by  their  board  of 
directors,  so  as  to  connect  and  form  a  junction,  as  may  be 
agreed  on,  with  any  railroad  or  roads  extending  from  the 
direction  of  Mobile,  or  from  the  bay  of  Pensacola." 

Sec.  5.  "  That  said  railroad  company,  acting  by  their 
board  of  directors,  shall  be,  and  they  are  hereby,  empowered 
to  make  all  contracts  and  agreements,  not  contrary  to  law, 
which  may  be  deemed  necessary  or  advantageous  in  effecting 
any  of  the  objects  contemplated  and  authorized  by  this  act. 
They  may  issue  and  dispose  of  their  own  bonds,  to  such 
amount,  and  on  such  terms  as  their  board  of  directors  may 
deem  necessary  and  proper,  and  may  receive,  use  and  dis- 
pose of  the  bonds  or  obligations  of  any  other  company,  cor- 
poration, or  person,  and  may  guaranty  the  same  in  such  man- 
ner and  form  as  said  board  of  directors  may  agree  and  pre- 
scribe ;  and  as  security  for  the  bonds  of  said  company  which 
may  be  so  issued,  and  the  bonds  or  obligations  aforesaid 
which  they  may  guaranty  as  authorized,  and  for  all  contracts 
or  obligations  of  said  company,  which  may  be  entered  into 
in  furtherance  of  any  of  the  objects  or  purposes  contemplated 
in  and  authorized  by  this  act,  the  said  company,  acting  by 
their  board  of  directors,  shall  have  power  to  create  a  lien  or 
liens  by  mortgage  or  deed  or  deeds  of  trust,  in  such  form, 
and  with  such  provisions  and  conditions  as  their  board  of 
directors  shall  prescribe,  on  all  the  property,  means  and 
effects,  and  rights  of  every  kind,  or  any  part  thereof,  possessed 
and  to  be  possessed  by  said  company,  which  shall  be  valid 
and  binding  according  to  the  tenor  and  effect  of  such  deed. 
And  the  said  company,  acting  by  their  board  of  directors, 
shall  have  power  to  increase  their  capital  stock,  from  time  to 
time,  to  such  amount  as  may  be  deemed  proper,  not  exceed- 
ing the  cost  of  the  construction  and  equipment  of  the  rail- 
roads constructed  and  to  be  constructed  or  procured  by  said 
company  ;  and  may,  from  time  to  time,  as  their  board  of  direc- 
tors may  deem  necessary  and  proper  in  accomplishing  the 
objects  and  purposes  contemplated  and  authorized  by  this 
act,  receive  additional  subscriptions  for  stock  in  their  com- 
pany, and  may  dispose  of  stock  in  their  company,  for  the 
purposes  contemplated  and  authorized  by  this  act,  to  such 
amounts,  and  on  such  terms  as  may  be  prescribed  by,  or 
agreed  on  with  said  board  of  directors." 

Sec.  6.     "  That  said  company  shall  have  power  to  change 
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the  Dame  of  their  company,  if  they  shall  so  desire  at  any  time, 
for  one  less  inconvenient  in  length  ;  and  in  case  of  change, 
the  corporate  name  shall  be  such  as  the  company  shall  select, 
and  by  resolution  of  the  stockholders  in  convention  declare ; 
and  under  the  new  name  which  may  be  selected  and  adopted, 
shall  continue  and  exist  in  all  respects,  with  all  rights, 
privileges,  liabilities  and  obligations,  as  under  their  pres- 
ent name." 

Sec.  7.  "That  no  change  in  the  name  of  said  company,  should 
the  name  be  changed  as  authorized  by  this  act,  nor  any  thing 
in  this  act  contained,  shall  have  the  effect  to  release  said 
company  from  any  legal  or  equitable  obligation  whatever  of 
said  company,  but  all  such  obligations  shall  be  and  remain 
in  full  force  after,  as  before  the  passage  of  this  act." — Session 
Acts  1865-6,  pp.  340-45. 

Laws  were  also  enacted  by  the  legislature  of  Georgia, 
amending  the  charters  of  the  two  Georgia  companies,  and 
authorizing  them  to  unite  with  any  other  railroad  company. 
The  act  amending  the  character  of  the  Georgia  and  Alabama 
Railroad  Company,  which  was  approved  February  14th,  1866, 
contained  the  following  provision :  "Sec.  7.  The  said  com- 
pany shall  be,  and  they  are  hereby,  authorized  and  empow- 
ered, acting  by  their  board  of  directors,  to  unite  and  consol- 
idate their  road,  stock  and  franchise,  with  the  road,  stock  and 
franchise  of  the  Dalton  and  Jacksonville  Railroad  Company, 
and  any  other  railroad  of  this  or  any  adjacent  State,  to  such 
extent,  and  on  such  terms  as  may  be  agreed  on,  by  and  with 
the  company  or  companies  entering  into  agreement  with 
them." — Georgia  Laws  1865-6,  pp.  210-12.  The  act  confer- 
ring similar  powers  on  the  Dalton  and  Jacksonville  Railroad 
Company,  which  was  approved  February  23d,  1866,  contained 
a  section  in  the  same  words,  mutatis  mutandis,  and  may  be 
found  in  the  same  volume,  pp.  207-10. 

( Contract  for  consolidation  of  companies.)  Acting  under  the 
authority  conferred  by  these  statutes,  the  three  companies 
entered  into  a  contract,  which,  as  reduced  to  writing  and 
signed,  dated  the  8th  August,  1866,  contained  the  following 
recitals  and  provisions :  "  Whereas,  by  acts  of  the  legislatures 
of  the  States  of  Georgia  and  Alabama,  the  said  parties  to 
this  contract  and  agreement  are  fully  authorized  to  unite 
together,  so  as  to  form  one  consolidated  company,  with  all 
the  rights,  powers,  privileges  and  franchises  now  belonging 
to  either  of  said  parties ;  and  ivliereas,  it  is  to  the  interest  of 
each  one  of  said  parties  to  unite  together  into  one  company, 
so  as  to  complete,  own  and  use  one  continuous  railroad,  from 
Selma,  by  way  of  Rome,  to  Dalton,  under  the  authority  and 
control  of  one  set  of  officers ;  therefore,  the  said  parties  do 
Vol.  lxiv. 
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contract,"  &c.,  as  follows:  1.  That  the  said  companies  "be, 
and  they  are  hereby,  united  together,  and  consolidated  into 
one  company,  with  all  the  rights,  powers,  privileges  and  fran- 
chises which  now  belong  to  either  one  and  all  of  said  com- 
panies." 2.  That  "  all  the  property,  real,  personal,  and 
mixed,  and  all  franchises  now  belonging  to  either  one  of  the 
parties  to  this  contract,  are  hereby  declared  to  be  the  prop- 
erty and  franchises  of  the  consolidated  company."  3.  That 
"  each  and  every  stockholder  in  either  of  the  said  companies, 
who  has  paid  his  or  her  subscription  of  stock,  shall  be  a 
stockholder,  to  the  extent  of  such  payment,  in  the  consoli- 
dated company."  4  That  "  the  president  and  board  of 
directors  of  the  Alabama  and  Tennessee  Rivers  Railroad 
Company  shall  have  and  exercise  full  power  and  control  over 
all  the  property  of  all  of  said  companies,  hereby  made  the 
property  of  the  consolidated  company,  and "  they  '*  shall 
cause  the  railroad  which  is  now  completed,  from  Selma  to 
Blue  Mountain,  to  be  extended  and  completed,  from  Blue 
Mountain,  by  way  of  Rome,  to  Dalton,  over  the  best  and 
most  practicable  route  ;  and,  to  enable  them  to  do  so,  and  to 
liquidate  the  debts  of  said  company,  they  are  hereby  author- 
ized to  issue  bonds,  and  execute  a  mortgage  or  mortgages  on 
any  part  or  all  of  the  property  and  franchises  of  all  of  said 
companies,  including  the  road-bed  and  right  of  way  from 
Selma  to  Dalton."  5.  That  "  all  the  debts,  contracts,  obli- 
gations and  liabilities,  of  each  of  the  parties  to  this  contract, 
are  hereby  assumed  by  the  consolidated  company  formed 
under  this  contract."  6.  That  "  all  acts,  contracts  and  obli- 
gations, done  and  made,  or  assumed,  by  and  under  the  author- 
ity of  the  president  and  directors  of  the  Alabama  and  Ten- 
nessee Rivers  Railroad  Company,  and  all  such  acts,  contracts 
and  obligations,  hereafter  done,  made,  or  assumed,  by  or 
under  the  authority  of  said  president  and  directors,  shall  be 
valid  and  binding  on  all  of  said  companies  hereby  consoli- 
dated into  one."  7.  That,  "at  the  nest  annual  meeting  of 
the  stockholders  of  the  Alabama  and  Tennessee  Rivers  Rail- 
road Company,  a^U  the  stockholders  of  each  one  of  the  said 
companies  shall  have  a  right  to  vote,  either  in  person  or  by 
proxy,  according  to  the  amount  of  his  or  her  stock."  8. 
"  Each  of  the  parties  to  this  contract  shall  ask  of  the  legis- 
latures of  their  respective  States  the  enactment  of  a  law,  giv- 
ing one  name  to  all  of  said  companies  hereby  consolidated 
under  authority  from  each  of  said  States."  9.  "  The  railroad 
to  be  extended  and  constructed  under  this  contract  shall  be 
extended,  by  way  of  Rome,  to  Dalton ;  at  each  of  which  places, 
suitable  buildings  are  to  be  erected  for  the  accommodation  of 
the  people."     10.  "  Until  a  common  name  shall  be  lawfully 
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given,  under  which  the  franchises  of  each  of  said  companies 
shall  be  united,  the  Alabama  and  Tennessee  Rivers  Railroad 
Company  shall  be  the  the  active  and  controlling  corporation; 
and  the  organization  of  the  other  companies  may  be  contin- 
ued until  then,  for  the  purpose  only  of  preserving  and  ena- 
bling the  acting  and  controlling  company  to  exercise  the 
franchises  hereby  consolidated  with  the  franchises  of  said 
acting  and  controlling  company ;  and  all  the  contracts  and 
obligations,  which  may  be  entered  into  or  made  for  said  con- 
solidated company,  shall  be  done,  until  a  common  name  shall 
be  lawfully  given  as  aforesaid,  in  the  name,  and  in  ncordance 
with  the  franchises  of  the  Alabama  and  Tennessee  Rivers 
Railroad  Company."  11.  "  No  further  payment  shall  be 
required  on  subscriptions  for  stock  "  in  either  of  the  Georgia 
companies,  "  but  any  subscriber  to  the  stock  of  either  of  said 
companies  shall  have  the  right,  at  any  time  within  three  years, 
to  pay  a  part,  or  all  of  his  subscription,  according  to  the 
terms  thereof ;  and  such  payment  shall  make  the  party  a 
stockholder  of  the  consolidated  company." 

(Statutes  ratifying  consolidation..)  This  contract  was  ap- 
proved and  ratified  by  the  legislatures  of  Georgia  and  Ala- 
bama, by  statutes  approved  December  13th,  1866,  and  Feb- 
ruary 8th,  1867,  respectively.  The  latter  statute  is  as  fol- 
lows :  "An  act  approving  the  consolidation  of  the  Dalton  and 
Jacksonville  Riilroad  Company  with  other  companies  therein 
named,  and  to  authorize  the  consolidated  company  to  adopt 
a  name  and  charter,  and  to  act  under  the  same.  Section  1. 
Be  it  enacted,''  &c.,  "  that  the  consolidation  of  the  Dalton  and 
Jacksonville  Railroad  Company,  and  the  Georgia  and  Ala- 
bama Railroad  Company,  of  the  State  of  Georgia,  with  the 
Alabama  and  Tennessee  Rivers  Railroad  Company,  of  this 
State,  as  agreed  on  by  and  between  said  companies,  so  as  to 
form  one  consolidated  railroad  company,  for  the  construction 
and  use  of  a  railroad,  to  be  constructed  from  Blue  Mountain, 
in  the  State  of  Alabama,  as  a  continuation  of  the  Alabama 
and  Tennessee  Rivers  Railroad,  by  way  of  Rome,  to  Dalton 
in  the  State  of  Georgia,  be,  and  the  same  is  hereby,  ratified 
and  approved ;  and  the  said  consolidated  company,  acting  by 
its  board  of  directors,  shall  be,  and  is  hereby,  authorized  and 
empowered  to  adopt,  as  its  corporate  name  and  style,  the 
name  and  style  of  the  Selma,  Rome,  and  Dalton  Railroad 
Company,  and  to  adopt,  as  its  charter,  the  charter  of  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company,  as  now  exist- 
ing, with  its  amendments ;  and  under  and  by  said  name  and 
style,  and  charter  so  authorized,  may  and  shall  have,  possess, 
enjoy  and  exercise  all  its  lawful  rights,  franchises,  powers  and 
privileges,  and  shall  be  subject  to  all  lawful  liabilities  and 
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responsibilities  incurred  or  contracted  by  the  said  consoli- 
dated company  ;  provided,  always,  that  nothing  in  this  act 
shall  be  so  construed  as  to  release  either  of  said  companies 
from  any  obligation  or  liability  incurred  or  contracted  by 
them  or  eitlier  of  them  prior  to  their  said  consolidation." 
Session  ,Acts  1866,  p.  379.  The  statute  of  Georgia,  which 
had  the  same  title,  and  was  in  the  same  words,  with  the  ex- 
ception of  a  few  verbal  changes,  may  be  found  in  the  Session 
Acts  of  Georgia  1866,  p.  124. 

(Mortgage  to  complainants. )  On  the  1st  October,  1867,  the 
said  railroad  company,  under  its  new  name,  executed  its 
mortgage,  or  deed  of  trust,  to  the  complainants  in  this  suit,  a 
copy  of  which  was  made  an  exhibit  to  their  bill.  This  mort- 
gage recites  the  organization  of  the  three  original  companies, 
and  the  agreement  among  them,  "  whereby  they  became  and 
were  lawfully  united  and  consolidated  into  one  company  and 
corporation,  existing  and  to  exist,  and  organized  in  and  under 
the  laws  of  Georgia  and  Alabama,  and  which  consolidated 
company  acted  under  the  name  and  style  of  the  Alabama  and 
Tennessee  Rivers  Railroad  Company,  for  a  certain  period  of 
time,  and  until  the  adoption  of  the  name  next  hereinafter 
mentioned;"  the  ratification  and  approval  of  the  consolida- 
tion of  the  companies,  by  the  legislatures  of  Georgia  and 
Alabama,  and  the  adoption  of  its  new  name  as  authorized, 
"  whereby  the  party  of  the  first  part  is  now  a  body  corporate 
and  politic,  having  and  using  a  common  corporate  seal,  and 
as  such  has  become,  and  now  is  vested  with,  and  is  entitled 
to,  aud  become,  and  was,  and  is  the  lawful  owner  of  all  the 
rights,  powers,  privileges,  franchises,  railroads,  rights  of  way, 
materials,  rolliug-stock,  estates,  lands,  tenements,  heredita- 
ments, appurtenances,  contracts,  claims,  chattels  and  effects, 
which,  before  and  at  the  time  of  said  agreement  and  consoli- 
dation, were  vested  in,  or  owned  or  possessed,  or  could  be 
lawfully  claimed  or  enjoyed  in  any  manner,  by  all  or  either  of 
said  -railroad  companies ;"  also,  "  that  the  said  companies, 
with  intent  to  give  full  and  complete  effect  to, the  terms  of 
consolidation,  have  each  executed  and  delivered  to  the  party 
of  the  first  part  deeds  of  conveyance  of  all  the  railroads,  fran- 
chises, rights,  lands  and  property  of  said  companies,  which 
deeds  have  been  duly  recorded  ;"  that  the  said  party  of  the 
first  part  is  now  the  owner  of  the  railroad,  franchises,  &c., 
"  and  also  of  375,000  acres,  more  or  less,  of  the  lands  granted 
by  the  United  States  to  the  State  of  Alabama  ;"  that  the  sev- 
eral railroad  companies,  prior  to  their  consolidation,  owed 
debts  amounting  in  the  aggregate  to  $1,900,000,  as  repre- 
sented by  the  outstanding  bonds  secured  by  the  several  mort- 
gages above  described,  and   another   mortgage   executed   by 
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one  of  the  Georgia  companies ;  and  that  the  Alabama  and 
Tennessee  Rivers  Railroad  Company,  "in  contemplation  of 
said  consolidation,  did  make  and  enter  into  a  contract  with 
A.  D.  Breed,  bearing  date  the  25th  May,  1866.  providing  for 
the  construction  and  completion  of  the  unfinished  portion  of 
said  entire  railroad,  being  about  one  hundred  miles  in  extent, 
and  extending  from  Blue  Mouotain,  by  way  of  Rome,  to  Dal- 
ton,  and  for  the  equipment  and  operation  of  the  said  entire 
railroad,  and  to  pay  for  such  construction  and  equipment  as 
therein  mentioned  and  provided  ;"  and  "  that  the  said  party 
of  the  first  part,  by  the  agreement  and  terms  of  said  consoli- 
dation, did  assume,  and  is  liable  to  pay  all  the  said  debts 
and  liabilities,  and  to  do  and  perform  all  things  which  the 
said  Alabama  and  Tennessee  Rivers  Railroad  Company,  the 
party  of  the  first  part  to  said  contract  with  A.  D.  Breed,  there- 
by undertook  to  do  and  perform, — the  said  party  of  the  first 
part  and  said  Breed  having,  by  a  supplemental  agreement, 
dated  20th  September,  i867,  ratified,  confirmed,  amended, 
and  reformed  said  contract ;"  and  that  the  said  railroad  com- 
pany (Selma,  Rome,  and  Dalton),  for  the  purpose  of  carrying 
out  these  agreements,  and  providing  for  the  payment  and 
security  of  these  debts  and  liabilities,  by  its  board  of  directors, 
had  passed  resolutions  providing  for  the  issue  of  5.000  bonds, 
of  $1,000  each,  as  particularly  described  in  said  resolutions, 
and  to  be  secured  by  a  mortgage,  or  deed  of  trust,  as  fol- 
lows : — 

"Now,  therefore,  for  the  purpose  of  securing  equally  and 
alike  each  and  all  of  the  bonds  of  the  said  series,  executed 
and  to  be  issued  as  authorized,  and  the  principal  and  interest 
thereof,"  &c.,  "  the  said  party  of  the  first  part  has  granted, 
bargained,"  &c.,  "unto  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  and  to  their  successors  in  the  trust 
herein  and  hereby  created,  their  respective  heirs  and  assigns, 
as  joint  tenants,  all  the  lands,  tenements  and  hereditaments, 
rights,  franchises,  property,  estates,  chattels,  and  things  here- 
inafter designated  and  set  forth — that  is  to  say,  the  railroad 
of  the  said  party  of  the  first  part,  as  well  that  part  which 
remains  to  be  constructed,  extended,  and  completed,  as  that 
part  which  has  been  constructed  and  completed,  commencing 
in  the  city  of  Selma,  in  the  county  of  Dallas,  in  the  State  of 
Alabama,  and  extending  thence,  in  a  northeasterly  direction, 
continuously,  through  the  counties  of  Dallas,  Autauga,  Perry, 
Bibb,  Shelby,  Talladega,  Calhoun,  and  Cherokee,  Alabama, 
one  hundred  and  seventy-two  miles,  more  or  less,  to  the  line 
of  the  State  of  Georgia ;  thence,  in  the  State  of  Georgia, 
through  the  county  of  Floyd,  by  way  of  Rome,  and  also 
through  the  counties  of  Gordon  and  Whitfield,  to  the  town  of 
Vol.  liXiv. 
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Dalton  in  the  county  last  named,  sixty-three  miles,  more  or 
less,  and  then  terminating  at  the  point  or  points  of  connection 
with  the  Western  and  Atlantic  railroad,  and  with  the  East 
Tennessee  and  Georgia  railroad ;  the  entire  length  of  the 
above  described  railroad  being  two  hundred  and  thirty-five 
miles,  more  or  less ;  of  which,  one  hundred  and  thirty-five 
miles,  continuously  from  said  city  of  Selma,  are  completed 
and  in  operation,  and  the  remaining  one  hundred  miles  are 
in  process  of  construction,  and  to  be  completed  and  equipped 
under  a  contract  with  A.  D.  Breed  ;"  "  also,  all  rights  of  way, 
ways,  tracks,  side-tracks,  ties,  rails,  culverts,  stations,  depots, 
water-tanks,  engine-houses,  machine-shops,  structures,  rolling- 
stock,  locomotives,  cars,  tenders,  machinery,  implements, 
materials,  lands,  tenements,  and  other  property,  chattels,  and 
things  pertaining  to  said  railroad,  owned  or  to  be  owned  by 
the  said  party  of  the  first  part,  or  used  or  acquired,  or  to  be 
used  or  acquired  by  the  said  party  of  the  first  part,  in  and  for 
the  construction,  repairs,  renewal,  operation  or  management 
of  said  railroad,  as  completed,  or  to  be  completed  and  oper- 
ated ;  and  all  the  chartered  rights,  privileges  and  franchises, 
now  possessed,  or  which  shall  hereafter  be  acquired  by  the 
party  of  the  first  part,  pertaining  to  said  railroad,  completed 
and  to  be  completed  ;  also,  the  branch  railroad,"  called  the 
"  Ashby  Branch  ;"  also,  "  all  and  singular  the  lands  granted 
by  the  United  States  to  the  State  of  Alabama,"  "  which  were 
conveyed  to  the  said  Alabama  and  Tennessee  Elvers  Railroad 
Company,  in  conformity  with  said  act  of  Congress,"  by  the 
law  approved  January  20th,  1858,  "  except  such  portions  of 
said  lands  as  have  been  heretofore  sold,  the  quantity  hereby 
conveyed  being  375,000  acres,  more  or  less;"  also,  "all  other 
lands  to  which  the  party  of  the  first  part  ma}'  be  or  become 
entitled  b}'  reason  of  said  grants  and  acts  of  Congress  and  of 
the  legislature  of  Alabama,  or  under  and  by  virtue  of  any 
other  or  further  or  future  grants  or  locations,  allowances  or 
confirmations  ;  together  with  all  and  singular  the  tenements, 
hereditaments,"  &c.  "  To  have  and  to  hold,'"  to  the  said  trus- 
tees, their  successors,  or  assigns,  "  in  trust,  for  the  purposes,, 
and  upon  the  conditions,  and  subject  to  the  provisions  here- 
inafter set  forth — to-wit :" 

1.  Until  default  should  be  made  in  the  payment  of  the 
principal  or  interest  of  any  of  the  bonds,  or  in  the  perform- 
ance of  any  of  the  covenants  and  agreements  contained  in  the 
deed,  the  railroad  company,  it  was  stipulated,  "  shall  be  enti- 
tled to  have,  hold,  use  and  enjoy  the  said  premises,  with  the 
appurtenances,  and  to  receive  the  incomes,  rents,  tolls,  issues 
and  profits,  to  its  own  use  and  benefit."  2.  If  no  default, 
should  be  made,  the  deed  should  become  inoperative   and 
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void.  3.  Until  default,  the  railroad  company  should  have 
power  to  sell  and  convey  any  part  of  the  lands  acquired  under 
the  grant  by  Congress  ;  but  the  sale  must  be  approved  by  the 
trustees,  and  the  lien  of  the  deed  was  not  to  be  discharged 
until  forty  per-cent.  of  the  purchase-money  was  paid ;  and 
the  money  received  was  to  be  applied  towards  the  payment 
of  the  bonds,  or  in  the  construction  of  the  branch  railroad,  &c. 
4.  If  default  should  be  made  in  an}'  particular,  and  should 
continue  for  six  months,  the  trustees  were  authorized  to  enter 
and  take  possession  and  control  of  all  the  property,  and  to 
sell  the  same,  or  any  part  thereof,  in  the  city  of  New  York,  or 
in  Selma,  at  their  election,  and  apply  the  proceeds  of  sale  to 
the  payment  of  the  accrued  interest  on  the  bonds,  and  other- 
wise as  provided  in  the  deed ;  and  they  were  required  to 
enter  and  sell,  on  the  request  in  writing  of  the  holder  of  any 
bond  or  coupon  as  to  which  default  had  been  made.  5.  The 
trustees  were  authorized  to  appoint  agents  and  attorneys,  and 
to  fill  vacancies  in  the  "  general  trusteeship  "  by  and  with  the 
concurrence  of  the  board  of  directors.  6.  "  To  provide  for 
the  payment,  satisfaction,  or  funding  of  the  existing  debts 
and  obligations  of  the  said  party  of  the  first  part,  which  shall 
not  be  otherwise  paid  or  provided  for,  and  more  especially 
the  outstanding  bonds  of  the  Alabama  and  Tennessee  Rivers 
Railroad  Company,  herinbefore  mentioned  or  referred  to, 
which  are  secured  by  prior  liens  on  a  portion  of  the  premises 
hereby  conveyed,  and  for  the  purpose  of  removing  said  liens, 
and  for  the  payment,  satisfaction,  or  funding  of  other  of  said 
debts  and  liabilities,  two  thousand  (2,000)  of  the  bonds  author- 
ized to  be  made  as  aforesaid,  the  highest  consecutive  cum- 
bers of  said  series,  amounting  in  the  whole  to  $"2,000,000,  shall 
be,  and  they  are  hereby,  .se^  apart  in  special  tru.sf,to  be  retained 
by  the  parties  of  the  second  part^  and  shall  be  delivered  by 
them  to  Uriel  A.  Murdock,  of  the  city  of  New  York,  as  special 
trustee,  who  shall  use  and  apply  the  said  bonds  as  follows — 
that  is  to  say,  sixteen  hundred  of  said  bonds  shall  be  held 
and  applied  exclusively  for  the  purpose  of  relieving  and  dis- 
charging the  premises  hereby  conveyed  from  the  aforesaid 
prior  liens  of  the  said  first  and  second  mortgages  of  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company,  now  existing 
thereon  ;  and  for  this  purpose,  the  said  special  trustee  shall 
be,  and  he  is  hereby,  authorized  to  use  and  employ  the  said 
sixteen  hundred  bonds,  and  the  proceeds  of  any  sale  thereof, 
so  far  as  may  be  necessary,  in  such  manner  as,  in  his  judg- 
ment, shall  best  secure  the  objects  of  this  special  trust ;  and 
he  shall  have  power  to  sell  or  exchange  the  said  bonds,  or 
any  portion  of  them,  in  such  manner,  and  on  such  terms  as 
he  shall  deem  best  adapted  to  secure  said  objects.  The  resi- 
VoL.  lixrv. 
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due  of  said  two  thousand  bonds  shall  be  used  and  applied  by 
said  special  trustee,  under  the  inistructions  of  the  board  of 
directors  of  the  party  of  the  first  part,  in  the  payment,  dis- 
charge, or  funding  of  the  remaining  indebtedness  of  the  said 
Earty  of  the  first  part,  in  the  order  which  may  be  prescribed 
y  the  said  board  of  directors.  In  case  of  a  vacancy  in  the 
special  trusteeship  aforesaid,  such  vacancy  may  be  filled  by 
appointment  by  the  party  of  the  first  part,  with  the  approval 
and  concurrence  of  the  parties  of  the  second  part."  7.  All 
the  bonds  not  specially  set  apait  under  the  6th  clause  of  the 
deed,  and  any  of  them  which  might  remain  undisposed  of 
after  the  accomplishment  of  the  special  trust,  "  shall  be  faith- 
fully used  and  applied,  from  time  to  time,  as  may  be  necessary, 
in  defraying  the  cost  of  construction,  repairs,  completion  and 
equipment  of  the  said  railroad,  and  of  the  structures,  build- 
ings, and  improvements  pertaining  to  the  same,  and  expenses 
incidental  thereto."  8.  The  trustees  were  not  to  be  account- 
able for  the  defaults  or  acts  of  each  other,  nor  for  the  acts  of 
any  agent  appointed  by  them  in  good  faith,  and  were  only  to 
be  responsible  for  gross  negligence  or  willful  misconduct. 
9.  The  acts  of  the  trustees  were  declared  to  be  as  valid  and 
binding  as  if  done  by  the  party  of  the  first  part.  The  deed 
contained,  also,  full  covenants  of  warranty  of  title,  for  protec- 
tion against  incumbrances,  and  for  further  assurances. 

(Contract  ivith  Breed  for  construction  of  road.)  The  con- 
tract  between  the  Alabama  and  Tennessee  Rivers  Railroad 
Company  and  A.  D.  Breed,  of  Cincinnati,  Ohio,  for  the  con- 
struction of  the  road,  was  entered  into  on  the  26th  May,  1866. 
It  recites,  "  that  whereas  the  party  of  the  first  part,"  the  said 
railroad  company,  "  has  now  a  railroad  existing  and  in  oper- 
ation, extending  from  the  city  of  Selma  to  Blue  Mountain, 
about  Olio  hundred  and  thirty-five  miles,  and  desires  to  extend 
said  road,  so  as  to  have  a  continuous  line  of  road  from  said 
city  of  Selma  to  a  point  on  the  East  Tennessee  and  Georgia 
railroad,  at  or  near  the  town  of  Dalton,  in  Georgia;  and 
desires,  in  the  extension  of  said  road  as  aforesaid,  to  adopt 
and  pursue  a  route  passing  through  the  city  of  Rome,  Geor- 
gia, if  suitable  and  satisfactory  arrangement  can  be  made  for 
that  purpose ;  but,  if  such  suitable  and  satisfactory  arrange- 
ment can  not  be  made,  then  to  locate  said  road  over  the  best 
and  most  practicable  route  without  reference  to  Rome  ;  and 
if  the  route  through  Rome  shall  be  adopted,  then  the  loca- 
tion to  be  made  over  the  best  and  most  practicable  route  for 
a  railroad  of  the  first  class,  having  proper  regard  to  grades, 
alignment,  directness,  and  other  rules  by  which  railroads  are 
usually  located."  By  the  terms  of  this  contract,  the  railroad 
company  bound  itself  "  to  procure  the  right  of   way,  and  to 
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locate  and  lay  off  the  route  for  said  railroad,  at  its  own  cost, 
preparatory  to  construction,  at  the  earliest  day  practicable, 
so  that  the  commencement  and  continuous  prosecution  of  the 
work  of  constructing  said  road  shall  not  be  hindered  or 
delayed  ;"  and  Breed  bound  himself  "  to  construct  and  com- 
plete said  proposed  railroad  over  such  route  as  may  be 
adopted  by  the  party  of  the  first  part,  continuously,  from  the 
present  terminus  at  Blue  Mountain,  to  such  point  at  or  near 
the  town  of  Dalton  as  may  be  determined  as  the  northern 
terminus  of  the  road  to  be  constructed,  and  so  to  complete 
said  road,  in  accordance  with  the  stipulations  of  this  agree- 
ment, within  forty  months  from  the  date  of  this  agreement." 

The  11th  article  of  the  contract  is  in  these  words :  "11. 
The  parties  base  their  agreement  upon  the  supposition  and 
expectation  that  the  railroad  of  the  party  of  the  first  part 
will  be  consolidated  or  united  with  the  railroad  authorized  to 
be  constructed  in  the  State  of  Georgia  by  the  Georgia  and 
Alabama  Railroad  Company,  of  Rome,  Georgia,  and  the  Dal- 
ton and  Jacksonville  Railroad  Company,  of  Dalton,  in  the 
same  State,  or  with  one  of  them,  so  as  to  constitute  a  contin- 
uous and  consolidated  line  of  railway,  from  the  city  of  Selma, 
Alabama,  to  Dalton,  Georgia;  and  that  arrangements  will  be 
made  by  the  party  of  the  first  part,  whereby  all  the  chartered 
rights  and  privileges  of  the  said  Georgia  and  Alabama  Rail- 
road Company,  and  of  the  said  Dalton  and  Jacksonville  Rail- 
road Company,  will  be  transferred  to,  and  vested  in  this  com- 
pany ;  or  that  an  arrangement  to  this  effect  will  be  made  with 
one  of  said  Georgia  companies,  so  that  the  plan  for  a  consol- 
idated line  of  road  from  Selma  to  Dalton  may  be  carried  into 
effect  by  the  party  of  the  first  part ;  the  said  Dalton  and  Jack- 
sonville Railroad  Company,  which  possesses  the  right  under 
its  charter  to  construct  a  road  from  Dalton  to  the  Alabama 
State  line,  in  the  direction  of  Jacksonville,  Alabama,  with 
power  to  consolidate  with  any  railroad  company  of  the  State, 
having  signified  to  the  party  of  the  first  part  its  perfect  wil- 
lingness to  enter  into  any  arrangement  with  the  party  of  the 
first  part,  and  desire  on  the  part  of  the  latter  to  carry  into 
effect  the  plans  and  wishes  of  the  party  of  the  first  part,  for 
a  consolidated  and  continuous  line  of  railway,  from  Selma  to 
Dalton,  under  the  ownership  and  control  of  the  party  of  the 
first  part." 

It  was  further  stipulated,  that  Breed's  compensation,  for 
work  done  under  this  contract,  should  be  $31,000  "for  each 
mile  of  the  railroad,  to  the  extent  that  the  same  shall  be  con- 
structed with  the  funds  or  means  furnished  by  himself  or  his 
associates,"  or  $25,000  per  mile  constructed  with  funds  or 
means  furnished  by  the  railroad  company,  "  or  with  the  avails 
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of  the  bonds,  or  proceeds  of  sales  of  lands  "  by  the  company; 
"  and  for  the  purpose  of  securing  to  the  party  of  the  second 
part,  his  associates  and  assigns,  the  payment  of  all  sums  to 
become  due  to  him  or  them  under  this  agreement,  this  con- 
tract shall  be  and  constitute  a  lien,  as  and  in  the  nature  of  a 
mortgage,  in  favor  of  the  party  of  the  second  part,  his  asso- 
ciates and  assigns,  subject  to  the  conditions  and  stipulations 
hereinafter  set  forth,  on  the  railroad  of  the  said  party  of  the 
first  part,  as  now  existing,  with  all  its  appurtenances,  and  on 
the  railroad  to  be  constructed  under  the  terms  of  this  agree- 
ment, including  all  the  rights  to  be  acquired  by  the  party  of 
the  first  part,  on  the  portion  of  the  railroad,  as  the  same  may 
be  constructed,  in  the  State  of  Georgia,  as  well  as  within  the 
State  of  Alabama,  with  all  the  appurtenances  to  be  therewith 
connected,  including  the  franchise  and  chartered  rights  and 
privileges  now  possessed  by  the  party  of  the  first  part,  and 
the  franchise  and  privileges  which  may  be  acquired  by  the 
party  of  the  first  part,  from  the  said  railroad  companies  of 
Georgia,  or  either  of  them,  or  from  any  other  source  ;  and  on 
all  lands,  and  all  real  and  personal  property,  possessed  or 
hereafter  acquired  by  the  party  of  the  first  part ;  and  in  order 
to  make  the  lien  hereby  given,  and  intended  to  be  given,  on 
the  property,  rights,  and  franchises  aforesaid,  complete  and 
effectual,  should  any  thing  more  hereafter  be  deemed  essen- 
tial," a  covenant  for  further  assurances  was  added.  "Pro- 
vided always,  that  the  lierj  given,  or  intended  to  be  given  and 
assured  by  this  agreement,  or  by  any  instrument  which  may 
be  hereafter  executed  by  the  party  of  the  first  part,  as  pro- 
vided, shall  be  subject  and  subordinate  to  existing  liens,  and 
to  liens  which  may  be  created  for  the  security  of  bonds  of  the 
party  of  the  first  part  which  may  be  hereafter  issued,  to  be 
used  in  the  extinguishment  of  present  mortgage  bonds  of  the 
party  of  the  first  part ;  or  to  be  exchanged  therefor,  so  far  as 
may  be  done  ;  or  for  the  payment  of  the  interest  accrued  or 
to  accrue  on  such  mortgage  bonds  ;  or  to  discharge  any  debt 
of  the  party  of  the  first  part  having  a  lien  on  property  of  the 
party  of  the  first  part ;  or  to  raise  funds  to  be  used  in  the 
construction  of  the  said  railroad  contracted  to  be  constructed 
by  the  party  of  the  second  part ;  or  to  be  used  in  the  pay- 
ment of  sums  to  become  due  to  the  party  of  the  second  part, 
his  associates  or  assigns,  under  this  agreement ;  and  it  is 
agreed  that  the  party  of  the  first  part  shall  have  the  right  to 
issue  such  amount  of  bonds  as  may  be  deemed  necessary  for 
these  purposes,  and  to  secure  the  same  by  mortgage,  or  deed 
of  trust,  on  such  portion  of  its  property,  rights,  privileges  and 
franchises,  possessed  or  to  be  acquired,  as  may  be  deemed 
proper  by  the  party  of  the  first  part ;   which  said  mortgage, 
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or  deed  of  trust,  shall  constitute*  a  lien  superior  to  the  lieu 
given  or  assured  by  the  terms  of  this  agreement  to  the  party 
of  the  second  part,  his  associates,  or  assigns." 

"  17.  As  a  part  of  this  agreement,  and  connected  with  the 
preceding,  the  party  of  the  second  part  agrees  to  take  or 
lease,  on  the  terms  hereinafter  set  forth,  the  railroad  of  the 
party  of  the  first  part  as  now  existing,  and  to  be  constructed 
under  this  agreement,  with  all  its  locomotives,  cars,  machin- 
ery, tools  and  implements  of  every  kind,"  &c. ;  "  all  of  which 
shall  be  turned  over  and  delivered  to  the  party  of  the  second 
part,  or  his  authorized  agent,  as  soon  as  practicable  after  the 
execution  of  this  agreement  by  the  parties ;  and  from  the 
time  of  the  delivery,  the  payment  of  rent  under  this  agree- 
ment shall  forthwith  commence.  As  soon  as  practicable  after 
the  delivery  of  the  leased  property,  a  careful  schedule  thereof 
shall  be  taken,  setting  forth  a  correct  list  and  description  of 
the  property  to  pass  under  the  lease,  with  the  present  esti- 
mated value  of  each  locomotive,  car,"  &c.  "  ]8.  On  the  ter- 
mination of  the  lease,  another  schedule  shall  be  made,  in  the 
same  manner  as  the  first,  setting  forth  correctly  all  the  leased 
property  returned,  except  that,  in  both  schedules,  no  state- 
ment will  be  made  in  relation  to  the  depot-houses,  platforms, 
station-houses,  and  other  buildings,  but  only  of  the  railroad, 
locomotives,  cars,  machinery,  implements,  and  like  things ; 
and  in  the  second  schedule,  all  property  which  may  be 
returned,  of  like  kind  with  that  leased  and  set  forth  in  the 
first  schedule,  will  be  listed  and  valued,  and  the  existing  rail- 
road, which  alone  will  be  referred  to  in  either  schedule,  will 
be  described  and  valued ;  the  valuation  in  both  schedules  to 
be  based  on  the  actual  condition  of  the  road-bed,"  <fec.,  "show- 
ing the  actual  state  and  condition  thereof,  in  contrast  with 
the  same  as  set  forth  in  the  first  schedule ;  the  rules  and 
principles  of  valuation  to  be  fair  and  equitable,  and  the  same 
in  regard  to  both  schedules.  After  the  completion  of  the 
second  schedule,  the  real  difference  in  the  value  of  the  prop- 
erty, as  listed  and  valued  in  the  two  schedules,  shall  be  ascer- 
tained. If  the  valuation  under  the  first  schedule  shall  be 
greater  than  that  under  the  second,  the  difference  shall  be 
charged  against  the  party  of  the  second  part ;  but,  it  the 
valuation  under  the  second  schedule  shall  be  greater  than 
that  under  the  first,  then  the  difference  shall  be  due  to  the 
party  of  the  second  part,  and  constitute  a  debt  against  the 
party  of  the  first  part ;  to  which  shall  be  added  interest,  on 
all  locomotives  and  cars,  or  on  the  value  thereof,  from  the 
time  brought  upon  the  road,  if  brought  upon  the  road  within 
six  months  of  the  termination  of  this  lease  ;  and  the  amount 
which  may  thus  be  due  the  party  of  the  second  part,  will  bear 
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interest  until  paid."  Tiie  20tli  article  of  the  agreement  fur- 
ther provided,  "  that  the  party  of  the  second  part  shall  have 
the  right,  pending  said  lease,  to  make  such  additions  to  the 
locomotives,  cars  and  machinery,  tools,  implements,  and 
appurtenances,  as  may  be  necessar}'  and  required  from  time 
to  time  for  the  business  of  the  road  ;  which  shall  be  taken  into 
account,  in  the  schedule  of  leased  property  above  provided 
for  on  the  termination  of  the  lease."  Another  article  made 
special  provision  for  the  payment  of  the  rent  as  stipulated; 
another  provided  that  Breed  should  be  entitled  to  retain 
the  possession  of  the  road,  with  its  appurtenances,  until 
the  company's  debt  to  him  was  reduced  below  $500,000 ; 
and  the  others  are  not  material  as  the  case  is  now  pre- 
sented. 

On  the  31st  May,  1866,  the  road,  with  all  its  rolling-stock, 
&c.,  was  delivered  to  Breed  under  this  contract ;  and  he  pro- 
ceeded to  repair  the  road  between  Selma  and  Blue  Mountain, 
On  the  20th  September,  1867,  this  contract  was,  by  figree- 
ment,  between  Breed  and  the  Selma,  Rome,  and  Dalton  com- 
pany, amended  in  several  particulars,  ratified,  confirmed,  and 
approved.  In  the  contract  as  amended  it  is  recited,  that  the 
original  contract  with  Breed  was  made  "  in  contemplation 
of  the  consolidation  and  union  of"  said  railroad  companies, 
"  and  that  said  contract  should  be  assumed,  on  behalf  of  said 
Alabama  and  Tennessee  Rivers  Railroad  Company,  by  the 
consolidated  company."  The  contract  stipulated — 1st,  that 
the  mortgage  to  be  executed  by  the  railroad  company,  and 
which  was  executed  to  the  complainants  as  above  shown, 
"  shall  be  a  lien  and  iucumbranee  on  all  the  property  therein 
conveyed,  or  intended  so  to  be,  prior  to  the  lien  of  said  con- 
tract of  May  25th,  1866,  and  of  this  contract ;  and  this  con- 
tract shall  be  subject  to  all  the  provisions  and  stipulations 
contained  in  said  contract."  2.  "  There  being  some  doubt 
whether,  under  the  said  contract  of  May  25th,  1866,  the  party 
of  the  first  part  would  be  authorized  to  use  any  part  of  the 
proceeds  of  the  $5,000,000  of  bonds  proposed  to  be  issued,  in 
the  payment  of  the  debts  of  the  company  not  secured  by 
mortgage  or  other  lieu,"  it  was  stipulated  that  such  appropri- 
ation of  the  bonds  might  be  made,  to  the  extent  of  $2,000,000. 
It  was  stipulated,  also,  that  Breed  should  receive  $3,000,000 
of  the  bonds  which  the  company  proposed  to  issue ;  and  there 
were  other  provisions,  as  to  the  payment  of  rent,  <fec.,  which 
require  no  special  notice. 

Breed  completed  the  railroad  under  this  contract,  and  deliv- 
ered it  to  the  railroad  company  in  October,  1870,  with  the 
rolling-stock,  <fec.,  then  on  it;  and  he  received  from  the  com- 
pany $3,000,000  of  its  bonds,  as  stipulated.     A  portion  of  the 
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rolling-stock  used  by  Breed  in  operating  the  road,  valued  at 
about  $175,000,  was  transferred  by  him,  in  August,  or  Sep- 
tember, 1870,  to  the  New  York  Guaranty  and  Indemnity 
Company,  to  whom  he  was  indebted  ;  and  it  was  afterwards 
rented  from  that  company  by  the  railroad  compan3\  The 
questions  now  raised  as  to  this,  rolling-stock  will  be  read- 
ily understood  from  the  opinion  of  the  court  and  the  briefs 
of  counsel. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held  that  the  consolidated  company  was  a  new  corporation, 
and  rendered  a  decree,  declaring,  Istj  that  the  mortgage  to 
Lamar  and  Hallett  created  a  first  and  prior  lieu  on  all  the 
rolling-stock  and  other  personal  property  belonging  to  the 
Alabama  and  Tennessee  Rivers  Railroad  Company  on  the 
day  of  its  date,  "  and  upon  all  that  portion  of  the  railroad 
and  its  appurtenances  belonging  to  the  Selma,  Rome,  and 
Dalton  Railroad  Company,  beginning  at  Selma,  and  extend- 
ing northwardly  and  continuously  to  Jacksonville  in  Calhoun 
county,  Alabama,  a  distance  of  about  145  miles,  including  all 
depots,"  &c.,  "  and  all  the  real  estate  appurtenant  to  and 
used  in  connection  with  that  portion  of  said  road,  and  the 
right  of  way  and  chartered  privileges  and  corporate  fran- 
chises included  in  said  mortgage ;  bat  that  said  mortgage 
does  not  create  any  lien  on  the  branch  railway  aud  its  appur- 
tenances, known  as  the  'Ashby  Branch,'  nor  upon  the  lands 
known  as  the  public  lands  granted  by  Congress  to  the  State 
of  Alabama  for  the  use  aud  bauefit  of  the  Alaba-n  i  and  Ten- 
nessee Rivers  Riilroad  C  )ijapaay,  and  subsequently  c  >nfii'med 
by  act  of  Cjugress  to  theSelmi,  R)ini,  aa  I  Daltou  Riilroad 
Company."  2.  Taat  tlia  m  )rtgi^3  to  E  hvai- Is  'is  a  sicoud 
lieu  upon  that  portion  of  said  railroad  and  its  appurtenances, 
which  extendi  from  the  southern  terminus  in  the  city  of  S^lrna 
norlhwaidly  to  the  one  hundred  mile  post;  and  that,  if  the 
proceeds  arising  from  the  sale  of  the  said  145  miles  of  said 
railroad  and  its  appurtenances,  and  the  sale  of  the  rolling- 
stock  and  other  personal  property,  upon  which  the  said  first 
mortgage  is  held  to  be  a  first  lien,  shall  be  more  than  sutti- 
cient  to  pay  the  bonds  secured  by  the  first  mortgage,  the 
excess  shall  be  applied  to  the  satisfaction  of  the  debts  secured 
by  the  said  second  mortgage."  3.  That  the  mortgage  to  Fel- 
lows "is  a  first  and  prior  lien  upon  the  unsold  lauds  of  the 
Selma,  Rome,  and  Dalton  Railroad  Company,  known  as  the 
public  lands  aforesaid."  4.  That  the  mortgage  to  Johnston 
and  Stewart,  as  trustees,  "  is  a  lien  upou  all  the  property, 
real  and  personal,  of  every  kind  and  description  whatsoever, 
belonging  to  the  Selma,  Rome,  and  Dalt  )n  Railroad  Company; 
that  it  is  a  first  and  prior  lien  upon  the  portion  of  said  rail- 
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road  and  its  appurtenances,  beginning  at  a  point  in  Jackson- 
ville, Calhoun  county,  Alabama,  and  extending  northwardly 
and  continuously  to  and  including  the  northern  terminus  of 
said  road  in  the  town  of  Dalton,  Georgia,  and  upon  the 
branch  railway  known  as  the  'Ashby  Branch  ;'  that  it  is  a  lien 
upon'  said  public  lands,  subject  only  to  the  lien  of  the  mort- 
gage to  Fellows,  trustee;  that  it  is  a  lien  upon  the  said  145 
miles  of  said  raih'oad,  subject  to  the  lien  of  said  first  mortgage 
of  the  Alabama  and  Tennessee  Bivers  Bailroad  Company,  and 
subject  also  to  the  lien  of  said  second  mortgage  of  said  com- 
pany ;  that  it  is  a  lien,  also,  upon  the  rolling-stock  and  other 
personal  property  owned  by  the  Alabama  and  Tennessee  Biv- 
ers  Bailroad  Company  on  the  8th  August,  1866,  subject  only 
to  the  lien  of  said  first  mortgage  of  said  company,  and  subject 
also  to  the  equity  between  said  first  and  second  mortgages 
as  hereinabove  decreed  ;  and  that  said  mortgage  to  complain- 
ants creates  a  first  and  prior  lieu  upon  all  other  property, 
real  and  personal,  of  the  Selma,  Bome,  and  Dalton  Bailroad 
Company,  not  hereinbefore  declared'to  be  subject  to  the  prior 
liens  of  other  mortgages." 

The  decree  then  proceeds  thus  :  "  And  it  appearing  from 
a  report  of  the  register,  read  and  filed  on  the  14th  February, 
1877,  modified  and  approved  by  order  of  the  court  made  and 
entered  on  the  4th  March,  1877,  that  it  was  necessary  for  the 
conservation  of  the  railroad  and  its  appurtenances  in  Alabama 
that  the  receivers,  heretofore  appointed  in  this  cause,  should 
purchase  what  is  known  as  the  '  Breed  Boiling  Stock,'  and 
the  '  Equipment  Associate  Boiling  Stock';  and  that  in  said 
purchase  it  was  necessary,  and  the  receivers  did  ivssue  certifi- 
cates of  indebtedness  of  the  value,  at  ninety  cents  on  the  dol- 
lar, of  $303,080  ;  and  it  appearing  also  from  said  report  and 
the  order  of  the  court  that  the  said  receivers,  for  the  purpose 
of  making  necessary  repairs  and  improvements  upon  the  rail- 
road in  Alabama,  and  to  pay  what  was  due  to  connecting 
roads,  issued  like  certificates  of  indebtedness,  to  the  amount, 
at  ninety  cents  on  the  dollar,  of  $67,950,  and  it  having  been 
provided  in  said  certificates  of  indebtedness  that  the  same 
should  bo  a  lien  upon  the  rolling-stock  purchased  by  said 
receivers  ;  it  is  now,  therefore,  hereby  adjudged,  ordered,  and 
decreed,  that  the  said  certificates  above  named,  to  the  amount 
of  principal  and  interest,  to  be  ascertained  as  hereinafter  pro- 
vided, at  which  they  were  used  in  payment  for  said  rolling- 
stock,  or  were  sold  for  cash,  with  interest  from  the  time  they 
were  issued  upon  such  sum,  are  a  first  or  prior  lien  or  charge 
upon  said  '  Breed  Boiling  Stock,'  and  '  Equipment  Associate 
Boiling  Stock.'  "  A  similar  decree  was  rendered  in  reference 
to  fifteen  locomotive  engines,  called  the  "Welsh  Locomotives," 
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which  were  ordered  to  be  sold  separate  from  the  other  rolling- 
ptock.  An  account  was  ordered  to  be  stated  by  the  register, 
of  all  the  debts  and  claims  against  the  Alabama  and  Tennessee 
Rivers  Railroad  Company,  and  also  of  the  Selma,  Rome,  and 
Dalton  Railroad  Company ;  and  a  sale  was  ordered  to  be 
made  of  the  railroad,  with  all  its  property,  &c.,  to  satisfy  the 
claims  according  to  the  liens  declare\l  by  the  decree. 

The  appeal  is  sued  out  'by  L,  H.  Meyer,  who  here  makes 
fifty-nine  assignments  of  error,  founded  on  the  final  decree, 
the  various  interlocutory  decrees  since  the  remandment  of  the 
cause,  and  all  the  matters  which  were  assigned  as  error  on 
the  former  appeal,  Mrs.  Reynolds  also  joins  in  all  the 
assignments  of  error,  except  the  48th,  which  was  founded  on 
that  part  of  the  final  decree  which  allowed  the  prior  lien  of 
the  mortgage  to  Fellows  on  the  public  lands. 

Pettus,  Dawson  &  Tillman,  for  L.  H.  Meyer,  appellant. 
1.  As  to  the  legal  effect  of  the  contract  for  the  consolidation 
of  the  three  railroad  companies,  whether  considered  by  itself, 
or  in  connection  with  the  several  statutes  authorizing  and 
ratifying  it,  the  appellant  relies  on  the  former  opinion  of  this 
court,  and  the  authorities  cited  for  the  appellant  on  the  former 
appeal. — Railroad  Company  v.  Harris,  12  Wallace,  65.  The 
cases  of  Clearivater  v.  Meredith  (1  Wallace,  40),  and  McMahon 
V.  Morriaon  (16  Indiana,  172),  cited  for  appellees,  have  been 
pronounced  mere  dicta  on  this  point,  by  the  Supreme  Court 
of  the  United  States,  in  the  recent  case  of  Central  Railroad 
and  Banking  Company  v.  Georgia,  8  Otto,  359.  On  the  former 
appeal,  the  contract  between  the  companies,  and  the  several 
statutes  relating  thereto,  were  iti  evidence,  and  were  fully 
considered  by  the  court ;  and  it  is  submitted  that  there  is 
nothing  in  either  the  pleadings  or  proof  under  the  amended 
bill,  which  can  change  or  affect  the  decision  of  the  legal  ques- 
tion as  before  presented.  Under  the  amended  bill,  and  the 
evidence  adduced  in  support  of  it,  the  main  facts  are  not 
varied,  but  are  only  elaborated,  and  stated  more  in  detail, 
leaving  the  general  equities  unchanged. 

2.  But,  whether  the  legal  effect  of  the  consolidation  of  the 
several  companies  be,  as  the  chancellor  held,  a  dissolution  of 
all  the  old  companies,  and  the  formation  of  a  new  company, 
or,  as  the  appellant  insists,  merely  a  continuance  of  the  old 
Alabama  company  under  a  new  name,  and  with  enlarged 
powers — whether  the  old  company  is  to  be  regarded  as  dead, 
or  as  still  living — the  present  company  is  fully  bound  by  all 
the  contracts,  covenants  and  obligations  of  the  old  Alabama 
company.  An  express  stipulation  in  the  contract  was,  "that 
all  the  debts,  contracts,  obligations  and  liabilities  of  each  one 
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of  the  parties  to  this  contract,  are  hereby  assumed  by  the 
consolidated  company  formed  under  this  agreement."  By 
the  terms  of  the  contract,  then,  the  new  company  acquired 
all  the  property  and  rights  ot  the  old  company,  and,  at  the 
same  time,  assumed  and  agreed  to  pay  all  its  debts.  The 
principle  is  well  settled,  that  when  property  is  transferred  by 
one  person  to  another,  and  the  latter  promises,  in  consider- 
ation of  the  transfer,  to  pay  a  debt  or  debts  which  the  trans- 
ferror owes  to  third  persons,  a  trust,  or  equitable  lien  on  the 
property,  is  thereby  created  in  favor  of  such  creditors,  for  the 
payment  of  their  debts  ;  and  this  lien  will  prevail  over  all 
other  liens  or  rights  subsequently  acquired,  except  as  against 
a  bona  fide  purchaser  for  value  without  notice. — 2  Story's 
Equity,'§§  1257-59  ;  2  Spence's  Equity,  287 ;  Perry  on  Trusts, 
§§  241,  594 ;  HaMt  v.  HaJlett,  2  Paige,  15 ;  Harris  v.  Fly,  7 
Paige,  421 ;  Spofford  v.  Manning,  6  Paige,  383  ;  Dodge  v.  Man- 
ning, 11  Paige,  334 ;  Gregory  v.  Williams,  3  Mer.  382 ;  Shep- 
pard  V.  Sheppard,  7  John.  Ch.  57 ;  Clopton  v.  Sledge,  ti  Ala. 
589;  Hobson  v.  Andreios,  23  Ala.  219.  Here,  there  is  no  pre- 
tense that  the  complainants  are  creditors  or  purchasers  with- 
out notice ;  for  the  contract  between  the  companies,  and  the 
existence,  nature  and  amount  of  the  debts  of  the  old  Alabama 
company,  are  recited  in  the  complainants'  mortgage. — Branch 
(&  Sons  V.  31.  &  W.  P.  Railroad  Company,  59  Ala.  139. 

3.  Again,  a  corporation  holds  its  property,  first,  in  trust  for 
its  creditors,  and  then  for  its  stockholders ;  and  when  it  is 
dissolved,  eo  instanti,  all  of  its  creditors  have  a  lien  on  all  of 
its  property,  real,  personal,  or  mixed ;  which  lien  is  superior 
to  all  liens  or  equities  subsequently  acquired  by  any  other 
person,  except  a  bona  fide  creditor  or  purchaser  for  value 
without  notice. — Murnma  v.  Potomac  Company,  8  Peters,  281; 
Dummer  v.  Wood,  3  Mason,  308;  Perry  on  Trusts,  §§  241-2; 
2  Story's  Equity,  §  1252 ;  Angell  &  Ames  on  Corporations, 
§§  59.:>,  600,  notes ;  Huckabee  v.  Smith,  53  Ala.  191 ;  Bank  of 
St.  Marys  v.  St.  John,  25  Ala.  566.  If,  then,  the  old  Ala- 
bama company  was  dissolved  by  its  consolidation  with  the 
Georgia  companies,  its  creditors  still  have  a  lien  on  all  its 
property,  superior  to  all  other  liens  or  equities  subsequently 
acquired,  except  by  a  bona  fide  creditor  or  purchaser  for  value 
without  notice.  The  bill  in  this  case,  it  must  be  remembered, 
is  a  general  creditors'  bill,  and  seeks  to  marshal  all  the  assets 
of  an  insolvent  corporatioo,  and  to  settle  liens  and  priorities. 

4.  The  court  is  asked  to  reconsider  its  former  ruling,  that 
the  public  lands,  held  by  the  railroad  company  under  the 
grant  from  the  United  States  and  the  State,  did  not  pass  by 
the  mortgage  to  Lamar  and  Hallett  as  trustees.  When  that 
mortgage  was  executed,  the  railroad  company  had  authority, 
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by  the  6th  section  of  its  amended  charter,  "  to  pledge,  in 
such  form  as  the  board  of  directors  may  think  proper,  by  res- 
olution, mortgage,  or  deed  of  trust,  or  otherwise,  all  the 
means,  property  and  effects  of  the  said  company ;  and  any 
pledge  so  made  by  said  board  of  directors,"  it  was  declared, 
*'  whether  by  resolution,  or  mortgage,  or  deed  of  trust,  or 
other  form  of  contract,  shall  be  valid  and  effectual  to  all 
intents  and  purposes." — Session  Acts  1851-2,  p.  344.  This 
is  a  very  broad  power  ;  and  the  mortgage  to  Lamar  and  Hal- 
lett,  which  was  executed  under  this  power,  employs  words 
equally  broad  and  comprehensive.  It  purports  to  grant  and 
convey  *'  the  railroad  constructed,  and  to  be  constructed," 
"  with  all  appurtenances  thereof,  including  all  lands,  houses, 
structures,  fixtures,  and  machinery,  piers  and  wharves,  and 
franchises,  privileges  and  rights,  and  all  other  property,  real 
and  personal,  now  owned,  and  which  may  hereafter  be  owned 
by  "  the  grantor ;  "  together  with  all  the  tolls,  incomes,  issues 
and  profits,  which  may  accrue  from  the  said  railroad,  or  from 
any  other  source  whatsoever,"  &c.  This  is  the  "  form  of 
contract "  which  the  directors  thought  proper  to  adopt  for 
the  security  of  the  bonds,  under  the  powers  conferred  upon 
them  ;  and  the  language  can  not  be  construed  otherwise  than 
as  showing  an  intention  to  include  all  lands  afterwards 
acquired  by  the  company,  without  regard  to  the  manner  of 
its  acquisition,  or  the  source  from  which  it  was  acquired. 
This  being  the  intention  of  the  parties,  and  the  language  used 
being  broad  enough  to  embrace  the  public  lands  afterwards 
acquired,  those  lands  must  pass  by  the  mortgage,  unless  some 
principle  of  law  prevents  the  deed  from  operating  according 
to  the  intention  of  the  parties. 

5.  The  doctrine  of  JJltra  Vires  is  invoked,  to  defeat  this 
operation  of  the  mortgage.  To  say  that  an  act  of  a  corpora- 
tion is  ultra  vh'es,  is  simply  to  say  that  it  is  contrary  to  the 
policy  of  the  State.  But  the  grant  of  lands  afterwards 
acquired,  not  appurtenant  to  the  road,  was  not  ultra  vires 
when  this  mortgage  was  executed  ;  and  if  it  was,  the  State 
has  since  validated  the  grant  in  that  particular.  The  4th  sec- 
tion of  the  original  charter  of  the  company  declares,  that  the 
company  "  shall  be  capable  in  law  of  purchasing,  holding, 
leasing,  selling  and  conveying  property,  real,  personal,  and 
mixed,  so  far  as  shall  be  necessary  for  the  purposes  of  this 
incorporation." — Session  Acts  1847-8,  p.  266.  This  power  is 
entirely  distinct  from  that  given  by  the  10th  section,  which 
relates  to  the  right  of  way  and  the  construction  of  the  road ; 
and  while  the  10th  section  was  afterwards  amended,  so  as  to 
remove  doubts  which  had  arisen  as  to  its  operation  and  con- 
struction, the  4th  section  was  left  in  full  force,  without  limita- 
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tion  or  qualification.  This  section,  fairly  construed,  author- 
ized the  company  to  accept  a  grant  of  lands  from  the  State, 
or  from  the  United  States,  as  well  as  to  acquire  them  by  pur- 
chase, or  in  any  other  way.  That  these  lands  passed  by  the 
conveyance  to  Lamar  and  Hallett,  see  Whitehead  v.  Vineyard, 
50  Mo.  30 ;   Wilson  v.  Boyce,  2  Otto,  325. 

6.  The  grant  of  these  lands  to  the  company  by  the  State 
carried  with  it,  by  necessary  implication,  the  power  to  accept 
the  grant ;  and  the  State  has,  by  statutes  since  enacted,  vali- 
dated this  mortgage,  and  declared  that  it  shall  have  opera'ion 
and  effect  according  to  its  terms. — Session  Acts  1859-60,  p. 
223;  lb.  186r)-6,  p.  340.  That  these  laws  are  a  legitimate 
exercise  of  legislative  power,  and  not  obnoxious  to  any  con- 
stitutional provision,  see  Cooley's  Const.  Lim.  369-78  ;  2  Red- 
field  on  Railways,  516,  692 ;  Hall  v.  Railway  Company,  cited 
in  2  Redf.  Railways,  517  ;  Shaio  v.  Norfolk  R.  R.  Co.,  5  Gray, 
Mass.  179;  Ckapi'n  v.  Vermont  R.  R.  Oo.,  8  Gray,  577  ;  Mil- 
ler V.  R.  &  W.  R.  R.  Co.,  36  Vermont,  452 ;  Bridgeport  v. 
Housatonic  R.  R.  Co.,  15  Conn.  495 ;  Galveston  Raihvay  v. 
Cowdrey,  11  Wallace,  459;  21  Howard,  425. 

7.  The  mortgage  to  Lamar  and  Hallett  contains  ample 
covenants  for  further  assurances,  and  fall  effect  must  be 
accorded  to  them.  A  mortgage  of  property  to  be  afterwards 
acquired,  whether  it  be  real  or  personal,  will  be  treated  in 
equity  as  a  binding  contract,  attaching  to  the  property  when 
acquired.  This  is  on  the  principle,  which  is  one  of  the  fun- 
damental maxims  of  a  court  of  equity,  that  the  court  looks  to 
the  substance  rather  than  the  form  of  things,  and  considers 
that  as  actually  done  which  it  would  decree  to  be  done,  or 
which  was  agreed  to  be  done. — Fonb.  Eq.  §  9,  mar.  p.  419  ; 
4  Bouvier's  Inst.  §  37'^9  ;  1  Story's  Equity,  §  57  ;  Railroad 
Company  v.  Wodper,  64  Pen n.  St.  R.  366  ;  Craig  v.  Leslie, 
3  Wheaton,  573.  This  principle  would  be  applied,  if  there  had 
been  no  covenant  for  further  assurance,  and  if  no  further 
assurance  had  been  given,  But  the  contract  with  Breed, 
which  expressly  makes  his  lien  "  subject  and  subordinate  to 
existing  liens,"  which  are  clearly  indicated  to  be  the  "  mort- 
gage bonds  of  the  party  of  the  first  part,"  "  must  be  deemed 
a  sufficient  act  of  new  or  further  assurance." — Seymour  v.  C. 
&  N.  F.  Railroad  Company,  25  Barbour,  307-8.  Under  a 
covenant  for  further  assurance,  a  subsequent  title  enures  to 
the  grantee,  as  well  as  under  a  covenant  of  warranty  of  title. 
Phelps  V.  Kellogg,  15  Illinois,  137 ;  Fairbanks  v.  Williamson, 
1  Greenl.  96 ;  Bennett  v.  Waller,  23  Illinois,  97 ;  Herman  on 
Estoppel,  §§260,  2.8,  269. 

8.  The  mortgage  to  Lamar  and  Hallett  covers  all  of  the 
railroad  in  this  State,  with  its  branches,  and  all  the  real  prop- 
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erty  appurtenant  to  the  railroad,  all  the  franchises,  all  the 
lands  acquired  under  the  grant  by  Congress,  and  all  other 
property  which  the  Alabama  and  Tennessee  Rivers  Railroad 
Company  ever  owned,  including  all  the  rolling-stock  and  other 
personal  property  put  on  the  road  by  Breed  under  his  con- 
tract with  the  company.  In  other  words,  it  covers  all  the 
property  and  rights  which  it  professes  to  cover.  This  is  the 
legal  effect  and  operation  of  the  deed,  "  construed  by  its  four 
corners."  Words  of  larger  import,  or  more  comprehensive 
meaning,  could  not  well  have  been  found,  than  are  employed 
in  this  deed  ;  and  full  effect  must  be  accorded  to  them,  unless 
some  principle  of  law  will  be  thereby  violated. — Pierce  v. 
Emery,  32  N.  H.  484 ;  Galveston  Railroad  v.  Cowdreyy  11  Wal- 
lace, 475  ;  Pinnock  v.  Coe,  23  Howard,  128 ;  Dunham  v.  Rail- 
way Company,  1  Wallace,  266 ;  31iller  v.  Raihvay  Company, 
36  Vermont,  294 ;  Morrill  v.  Noyes,  56  Maine,  471 ;  Willink  v. 
Morris  Canal,  3  Green's  Ch.  402 ;  Mitchell  v.  Winslotv,  2  Sto- 
ry, 629 ;  Pierce  v.  Mihoaukie  ft.  R.  Co.,  24  Wise.  651 ;  White- 
head V.  Vineyard,  50  Mo.  30.  Not  only  the  railroad  company, 
the  grantor  in  the  deed,  but  "  all  persons  claiming  under  and 
in  privity  with  it,  are  estopped  from  asserting  that  the  deed 
does  not  cover  all  the  property  and  rights  which  it  professes 
to  cover." — Galveston  Railroad  v.  Cowdrey,  11  Wallace,  480; 
Douglass  v.  bcott,  5  Ohio,  198;  Bean  v.  Welsh,  17  Ala.  7/0; 
Herman  on  Estoppel,  §  269  ;  Deivolf  v.  Hayden,  24  Illinois, 
525  ;   Garrett  v.  Lyle,  27  Ala.  586. 

9.  On  the  former  appeal,  the  orders  of  the  chancellor 
authorizing  the  receivers  to  purchase  the  "  Breed  rolling- 
stock,"  and  confirming  their  purchase,  were  held  to  be  not 
binding  on  Meyer,  who  was  not  before  the  court  when  those 
orders  were  made  ;  and  they  were  opened  to  permit  inquiries 
to  be  made,  as  to  the  ownership  of  this  rolling-stock,  its  value, 
and  the  liens  on  it. — 53  Ala.  354.  The  history  of  this  rolling- 
stock  is  clearly  stated  in  the  master's  report,  in  which  he 
reported,  on  the  facts  proved  before  him,  that  the  mortgage 
to  Meyer  was  a  first  lien  on  it,  and  that  the  complainants' 
mortgage  was  also  a  lien  on  it,  superior  to  any  claim  (jr  title 
of  the  New  York  Guaranty  and  Indemnity  Company,  and  that 
the  receiver  ought  not  to  have  bought  it.  The  chancellor  set 
aside  the  report  of  the  master,  and  sustained  the  claim  of  the 
said  New  York  company,  and  the  purchase  by  the  receiver  ; 
and  therein,  it  is  insisted,  the  chancellor  erred,  to  the  preju- 
dice of  this  appellant.  This  rolling-stock  was  bought  by 
Breed,  and  placed  on  the  road  while  he  was  operating  it 
under  his  lease  ;  and  some  of  it  was  built  by  him  at  the  com- 
pany's shops  in  Selma,  out  of  new  and  old  materials.  By 
the  terms  of  the  lease,  he  acquired  the  possession  of  all  the 
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rolling-stock  belonging  to  the  railroad  company,  with  all  its 
other  personal  property  ;  and  on  all  this  property,  as  well  as 
that  brought  on  the  road  by  Breed,  the  mortgage  to  Lamar 
and  Hallett  was  a  first  lien,  and  Breed  had  only  a  subordinate 
lien.  So  far  as  the  record  shows.  Breed  paid  in  full  for  all 
the  rolling-stock  brought  on  the  road  by  him  ;  and  it  is  not 
pretended  that  any  person  had  reserved  any  lien  on  it.  The 
only  question,  then,  is  as  to  the  condition  of  the  liens  on  this 
property  while  it  was  on  the  road,  and  in  the  possession  of 
Breed.  The  appellant  contends — 1st,  that  it  then  belonged 
to  the  company  ;  2d,  that  the  mortgage  to  Lamar  and  Hallett 
attached  to  it,  as  fast  as  it  was  brought  on  the  road,  as  a 
first  lien  ;  3d,  that  Breed  had  a  lien  on  it  also,  but  "  subject 
and  subordinate  to"  the  first  mortgage;  and,  4th,  that  the 
complainants  also  had  a  lien  on  it,  which  was  superior  to 
Breed's,  by  virtue  of  the  12th  article  of  the  contract  between 
him  and  the  railroad  company.  The  instruments  creating 
these  liens  were  all  duly  recorded,  and  operated  as  notice  to 
all  the  world  ;  and  no  third  person  could  acquire  a  lien  which 
would  override  them.  This  being  the  condition  of  things, 
and  the  company  being  insolvent,  Breed  sold  the  rolling- 
stock,  with  the  consent  of  the  company,  to  the  New  York 
Guaranty  and  Indemnity  Company  ;  and  the  company,  at  the 
same  time,  bought  it  back,  and  agreed  to  pay  rent  for  it ; 
and  the  stock  being  thus  on  the  road,  and  large  payments 
having  been  made  on  it,  when  the  receivers  were  appointed, 
the  chancellor  authorized  them  to  buy  it,  and  to  pay  for  it  with 
their  certificates.  If  these  facts  do  not  show  a  design  and 
intention  to  defraud  the  mortgage  creditors,  that  is  their  nec- 
essary efi'ect ;  and  the  court  will  not  sufi'er  these  lawful  liens 
to  be  thus  defeated. 

10.  The  chancellor  authorized  the  receivers  to  pay  certain 
balances  to  connecting  railroads,  amounting  to  $6,800 ;  and 
under  this  order,  the  receivers  paid  about  $8,650,  in  their  cer- 
tificates. But,  this  order  having  been  made  in  vacation,  and 
without  notice,  this  court  held  the  adverse  parties  not  con- 
cluded by  it ;  and  added,  "  in  this  inquiry,  and  also  in  that 
respecting  the  receivers'  certificates,  the  burden  of  proof  must 
be  as  much  on  the  receivers  as  if  said  orders  had  not  been 
made."  No  suflicient  reason  is  shown  for  allowing  the  receiv- 
ers a  credit  for  these  payments.  It  must  be  remembered 
that  these  "  balances  "  were  no  part  of  the  expenses  or  other 
debts  contracted  by  the  receivers.  They  were  a  part  of  the 
general  floating  debt,  unsecured  by  any  lien  ;  and  the  chan- 
cellor could  not  authorize  their  payment  out  of  the  mortgage 
property,  in  preference  to  the  debts  secured  by  the  mortgages; 
for  this  would  be  to  impair  the  obligation  of  contracts,  and 
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deprive  a  person  of  his  property  without  due  process  of  law . 
Green  v.  Biddle,  8  Wheaton,  75  ;  Broni^on  v.  Kinzie,  1  Howard, 
316  ;  Gantly's  Lessee  v.  Ewing,  3  Howard,  710  ;  Railroad  Co. 
V.  Man.  Co.,  16  Wallace,  318;  Van  Hoffman  v.  Quincy,4tWsL[- 
lace,  553 ;  3  Wallace,  Jr.,  C.  C.  Rep.  '214;  2  Kent's  Com.  l3; 
Taylor  v.  Porter,  4  Hill,  N.  Y.  147  ;  Hoke  i>.  Uenderson,  4Dev. 
N.  C.  15. 

H.  A.  Hatialson,  for  Mrs.  Reynolds,  and  for  the  second- 
mortgage  creditors. —  1.  The  mortgage  to  Fellows,  as  trustee, 
to  secure  the  debt  to  Walker  Reynolds,  is  a  first  lien  on  the 
lands  acquired  under  the  act  of  Congress ;  and  the  proceeds 
of  the  sale  of  those  lands  must  be  first  applied  to  the  satis- 
faction of  the  balance  still  due  on  that  debt.  These  lands 
did  not  pass  by  the  mortgage  to  Lamar  and  Hallett,  because 
they  were  not  within  the  contemplation  of  the  parties,  and 
because  the  railroad  company  had  no  capacity  to  acquire 
them  wljen  that  mortgage  was  executed.  On  these  points, 
these  appellants  rely  on  the  former  decision  of  this  court. 
53  Ala.  331-32.  As  against  this  mortgage,  the  covenant  for 
further  assurances,  contained  in  the  first  mortgage,  has  no 
efi'ect,  since  there  had  been  no  attempt  to  perform  or  execute 
it  when  this  mortgage  was  given. 

2.  The  mortgage  to  Edwards,  as  trustee,  creates  a  lien  on 
the  first  one  hundred  miles  of  the  railroad,  and  upon  all  the 
lands,  houses,  fixtures  and  structures,  attached  or  pertaining 
to  said  one  hundred  miles,  whether  then  owned,  or  afterwards 
acquired,  superior  to  the  lien  of  the  complaioants'  mortgage, 
and  second  only  to  that  of  the  mortgage  to  Lamar  and  Hal- 
lett, the  superiority  of  which  is  admitted.  But,  as  against 
the  lien  of  the  mortgage  to  Lamar  and  Hallett,  the  second- 
mortgage  creditors  invoke  this  general  principle,  always 
applied  in  equity  when  assets  or  securities  are  to  be  mar- 
shalled under  a  bill  like  this  :  If  one  party  has  a  lien  on  or 
interest  in  two  funds  for  the  security  of  a  debt,  and  another 
party  liae  a  lien  on  or  interest  in  only  one  of  those  funds  for 
the  security  of  another  debt,  a  court  of  equity  will,  at  the 
instance  of  the  latter,  compel  the  former  creditor  to  resort  to 
his  separate  fund  in  the  first  instance,  before  resorting  to  the 
fund  on  which  both  have  a  lien,  when  that  course  is  neces- 
sary to  procure  satisfaction  of  the  claims  of  both  parties,  and 
will  not  operate  to  the  prejudice  of  the  creditor  having  a  lien 
on  both  funds. — Story's  Equity,  vol.  1,  §§  633-45 ;  Chap- 
man V.  Hamilton,  19  Ala.  121 ,  Nelson  &  Hatch  v.  Dunn,  15 
Ala.  501 ;  Eden  on  Injunctions,  ch.  2,  pp.  38,  40,  62. 

3.  But  the  bondholders  under  the  mortgage  to  Edwards 
are  not  confined  to  the  lien  ot  their  mortgage  on  the  first  one 

.  Vol.  lxiv  . 
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hundred  miles  of  the  railroad.  Their  mortgage  contains  full 
covenants  for  further  assurance,  and  the  contract  with  Breed 
is  made  "  subject  and  subordinate "  to  it ;  which  contract 
was  assumed  bj  the  consolidated  company,  and  binds  that 
company  to  pay  their  debts  equally  with  those  covered  by  the 
mortgage  to  Lamar  and  Hallett. 

(As  to  the  effect  of  the  consolidation  of  the  several  railroad 
companies,  the  receivers'  certificates,  the  payment  of  the  bal- 
ances to  connecting  roads,  the  "Breed  rolling-stock,"  &c., 
Mr.  Haralson  pursued  the  same  line  of  argument  as  in  the 
brief  for  the  appellant  Meyer,  and  cited  the  same  authori- 
ties.) 

Morgan,  Lapsley  &  Nelson,  for  the  appellees,  on  questions 
affecting  the  receivers. — As  to  the  receivers  in  this  case,  there 
is  no  final  decree,  from  which  an  appeal  can  be  prosecuted  for 
or  against  them.  They  are  only  incidentally  affected  by  the 
decree  rendered  by  the  chancellor :  neither  the  pleadings  in 
the  cause,  nor  any  motion  or  petition  as  against  them,  pre- 
sents any  issue  of  law  or  fact,  upon  which  any  decree  can  be 
rendered  to  charge  or  discharge  them  in  respect  to  any  mis- 
conduct or  malversation  on  their  part.  The  "  Breed  rolling- 
stock"  was  purchased  by  them  under  the  order  of  the  court; 
and  in  this  matter,  as  in  a,ll  other  matters  here  presented  for 
revision,  they  are  protected  by  the  orders  of  the  court,  in  the 
absence  of  fraud  or  collusion,  of  which  there  is  no  allegation 
or  proof.  They  were  agents,  and  not  trustees;  agents  of  the 
court,  and  not  of  the  parties ;  and  the  only  question,  as  to 
them,  is,  whether  they  obeyed  the  orders  of  the  court,  and 
acted  in  good  faith,  and  with  reasonable  skill  and  diligence. 
Perry  on  Trusts,  vol.  1,  p.  404;  High  on  Eeceivers,  §§  264-86; 
2  Woods,  C.  C.  E.  518 ;  1  lb.  330. 

Brooks  &  Roy,  for  the  appellees  who  were  complainants 
below. — 1.  On  the  former  appeal,  this  court  held,  that  the 
mortgage  to  Lamar  and  Hallett  did  not  convey  the  Ashby 
branch-road,  nor  the  lands  acquired  under  the  grant  by  Con- 
gress ;  and  this  for  the  reasons,  that  neither  of  these  was 
within  the  contemplation  of  the  parties  to  that  mortgage,  and 
that  the  railroad  company  then  had  no  authority  to  acquire 
the  one,  or  to  construct  the  other.  The  same  principles 
apply  with  equal  force  to  the  new  road  constructed  from  Jack- 
sonville to  the  Georgia  boundary  line.  The  railroad  company 
had  not  built  any  part  of  it  in  1852,  and  did  not  then  contem- 
plate buildin^j  it,  and  was  not  authorized  by  its  charter  to 
build  it ;  and  it  was  only  authorized  to  build  it,  fourteen 
years  afterwards,  by  a  new  ch'*^ter,  the  provisions  of   which 
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recognize  the  necessary  exemption  of  the  new  road  from  the 
operation  of  the  mortgage  on  the  old  road.  Like  the  "Ashby 
Branch,"  this  new  road  was  built  under  a  new  grant  of  cor- 
porate power,  by  a  company  in  which  other  persons  might 
and  did  become  stockholders ;  and  it  was  not  a  part  of  that 
"  one  main  line  in  Alabama,"  which,  as  this  court  said,  "  was 
then  in  contemplation,"  and  "  became  charged  with  a  lien  by 
the  deed  of  that  year." — 53  Ala.  331.  The  covenant  for  fur- 
ther assurances  does  not  affect  this  question  in  the  least. 
That  covenant  extends  only  to  the  road  and  property  con- 
veyed by  the  mortgage — that  is,  "  the  railroad  constructed 
and  to  be  constructed  as  aforesaid,"  with  its  appurtenances, 
then  owned  or  afterwards  acquired.  As  to  this  road  and  this 
property,  the  covenant  was  inserted,  for  the  purpose  of  "mak- 
ing more  effectual  the  lien  hereby  intended  to  be  created,  and 
to  embrace  the  said  railroad,  and  the  future  construction 
thereof,  together  with  all  the  other  property,  means  and 
effects,  intended  hereby  to  be  mortgaged."  The  covenant 
can  not  be  extended  beyond  the  terms  of  the  grant.  There 
is  no  room  for  doubt,  as  to  the  property  covered  by  each  ; 
and  if  there  was  any  doubt,  "  the  description  in  the  mortgage 
must  be  deemed  to  refer  to  the  charter." — Seymour  v.  Mail- 
road  Company,  25  Barbour,  284. 

2.  Under  the  amended  bill,  the  complainants  introduced  in 
evidence  the  various  charters  granted  by  Alabama  authoriz- 
ing the  construction  of  the  original  line  of  this  road,  and  of 
connecting  and  tributary  lines,  and  took  testimony  to  prove 
what  had  been  done  under  these  several  charters  ;  thus  show- 
ing the  settled  policy  of  the  State  with  respect  to  that  line, 
and  to  what  extent  it  had  been  carried  out. — See  these  char- 
ters in  Session  Acts  1844,  p.  170 ;  1848,  p.  265 ;  1849-50,  p. 
167  ;  1853-4,  p.  438  ;  1859-60,  p.  206.  These  acts  show  that, 
at  the  time  the  mortgage  was  executed  in  1852,  and  for  many 
years  before  that  time,  it  was  the  settled  policy  of  the  State 
to  establish  a  Grand  Trunk  Railroad  Line,  connecting  the 
navigable  waters  of  the  Alabama  and  Tennessee  rivers,  with 
the  view  to  secure  extensive  water-line  communication  from 
its  northern  and  southern  boundaries ;  and  in  pursuance  of 
this  policy,  the  public  lands  donated  by  Congress  were  granted 
by  the  State,  by  act  approved  '^Oth  January,  1858,  to  the 
Alabama  and  Tennessee  Rivers  Railroad  Company,  and  the 
Tennessee  and  Coosa  Railroad  Company,  respectively,  under 
the  conditions  and  restrictions  contained  in  the  act  of  Con- 
gress.—Sess.  Acts  1859-60,  p.  3.  The  object  of  this  great 
enterprise  was  not  simply  to  connect  Selma  and  Guntersville, 
nor  yet  to  connect  the  waters  of  the  Alabama  and  Tennessee 
rivers,  but  to  connect  their  navigable  waters,  and  form  a  rail- 
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road  liuk  in  a  great  water-line  of  communication  extending 
from  the  Gulf  of  Mexico  to  the  head-waters  of  the  Missis- 
sippi river.  From  its  southern  terminus  at  Selma,  communi- 
cation was  to  be  had,  through  the  navigable  waters  of  the 
Alabama  river,  to  the  Gulf  of  Mexico ;  and  from  its  northern 
terminus  at  Guntersville,  unbroken  communication  was  to  be 
secured,  through  the  navigable  waters  of  the  Tennessee,  Ohio, 
and  Mississippi  rivers,  with  the  Mississippi  valley,  and  with 
the  cities  and  markets,  and  the  grain  and  meat  producing 
regions  of  the  great  North-west. 

And  this  enterprise  was,  for  the  most  part,  carried  into 
effect.  At  the  commencement  of  the  war,  the  entire  line  from 
the  Alabama  to  the  Tennessee  river  was  approaching  com- 
pletion, and  its  early  completion  was  prevented  only  by  that 
event.  It  was  never  suspended  by  the  Alabama  and  Tennes- 
see Rivers  Railroad  Company  until,  in  186H,  under  a  new 
charter,  its  stockholders  authorized  a  new  enterprise,  and  an 
additional  connection ;  and  it  has  never  been  abandoned,  in 
whole  or  in  part,  by  the  Tennessee  and  Coosa  Railroad  Com- 
pany. At  the  beginning  of  the  war,  the  former  company  had 
completed  its  road  to  Bine  Mountain,  135  miles  north  of  Selma; 
the  grading  was  well  nigh  completed  and  prepared  for  the 
superstructure,  from  Jacksonville  to  Gadsden ;  and  the  iron 
for  the  balance  of  the  road  was  on  the  way  from  Europe,  and 
its  arrival  prevented  only  by  the  blockade.  At  the  same 
time,  the  entire  grading  of  the  other  road  was  under  contract, 
from  the  Tennessee  river  to  Gadsden ;  the  company  had 
received  $250,000  from  the  State,  and  it  is  still  operating  a  por- 
tion of  its  road,  and  contemplates  the  completion  of  its  entire 
road.  There  was  no  change,  during  the  war,  of  the  purposes 
or  plans  of  the  Alabama  and  Tennessee  Rivers  Railroad  Com- 
pany ;  and  the  "  Ashby  Branch,"  which  it  was  authorized  to 
construct  as  a  "  military  necessity,"  was  abandoned  when 
the  necessity  ceased.  No  less  than  five  other  companies 
were  chartered,  from  time  to  time,  and  authorized  to  construct 
a  railroad  substantially  over  this  route  between  Jacksonville 
and  Rome ;  several  of  them  had  surveyed  and  located  the 
route,  acquired  rights  of  way,  and  begun  work,  on  substan- 
lially  the  same  line  which  the  consolidated  company,  com- 
posed in  part  of  two  of  those  companies,  adopted  and  com- 
pleted. All  these  facts  repel  the  idea  that  the  new  road  was 
in  the  contemplation  of  the  parties  when  the  mortgage  of 
1852  was  executed.  The  building  of  the  new  road  by  that 
company  would  have  been  a  radical  and  total  departure  from 
its  original  enterprise,  and  an  invasion  of  the  chartered  rights 
of  other  companies. — Brice's  Ultro.  Vires,  539-40.  Besides, 
the  route  from  Jacksonville  to  Gadsden,  as  a  part  of  the  old 
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route,  has  never  been  abandoned,  or  relinquished.  The 
power  to  construct  it  was  not  taken  away  or  impaired  by  the 
new  charter  granted  in  18r/6,  which  gave  power  to  construct 
a  road,  in  addition,  from  Jacksonville  to  the  boundary  line. 
The  consolidated  company  still  has  the  power  to  extend  its 
main  line  from  Jacksonville  to  Gadsden ;  and  if  it  should 
hereafter  be  constructed,  and  the  present  company  is  the 
same  corporation  which  executed  the  mortgage  of  1852,  its 
liability  to  that  mortgage  can  not  be  questioned. 

3.  But  the  consolidated  company  is,  in  fact  and  in  law,  a 
new  corporation.  As  the  case  was  presented  to  this  court  on 
the  former  appeal,  the  consolidation  was  alleged  in  the  bill, 
according  to  its  legal  effect,  and  was  fully  admitted  as  alleged. 
It  was  not,  then,  an  issue  in  the  cause,  and  no  testimony  was 
taken  on  the  point.  It  is  insisted,  therefore,  that  the  consid- 
eration of  the  question,  as  an  issue  in  the  cause,  is  now  present- 
ed for  the  first  time,  and  it  should  not  be  concluded  or  pre- 
judiced by  what  was  said  on  the  former  appeal.  What  the 
court  then  said  was  based  on  the  ground,  that  the  charters  of 
the  two  Georgia  companies  were  not  produced  ;  that  the  only 
Georgia  statute  in  evidence  showed,  or  tended  to  e.how,  that 
those  companies,  if  not  dissolved,  had  become  wholly  disor- 
ganized ;  and  that  there  was  no  testimony  showing  that  either 
of  them  had  built  any  portion  of  its  road,  or  had  located  any 
road,  or  owned  any  property  or  effects.  These  supposed 
defects  in  the  evidence  have  since  been  supplied  under  the 
amended  bill.  It  is  now  shown  that  each  of  these  Georgia 
companies  was  duly  incorporated  and  organized  ;  that  there 
never  was  any  lapse  or  break  in  the  organization  of  either 
before  the  consolidation  was  effected  in  1866,  and  it  was  kept 
up  even  beyond  that  date  by  the  stipulation  of  the  parties ; 
that  each  of  said  companies  had  surveyed,  located  and  adopt- 
ed the  entire  route  for  its  road,  had  acquired  rights  of  way 
thereon,  had  constructed  and  completed  the  road-bed  for 
nearly  half  the  distance  between  Dalton  and  the  State  line, 
and  had  built  expensive  and  permanent  bridges  and  culverts; 
that  the  same  identical  line,  road-bed,  grading,  rights  of  way, 
bridges  and  culverts,  were  used  by  the  consolidated  company; 
that  the  enterprise  of  neither  company  was  ever  abandoned — 
that,  on  the  contrary,  at  the  time  of  the  consolidation,  each 
was  in  the  full  possession  and  exercise  of  all  its  original  rights, 
powers  and  franchises,  having  a  large  number  of  stockholders, 
and  owning  a  large  amount  of  valuable  property.  It  is  shown, 
also,  that  the  proposition  to  consolidate  came  from  the  Ala- 
bama company  ;  that  all  the  property  and  rights  aforesaid, 
by  virtue  of  the  consolidation,  passed  into  the  hands  of  the 

consolidated  company  ;  that  the  stockholders  in  the  Georgia 
Vol,  lxiv. 


i«7»]  OF  ALABAMA.  639 

[Mpj'er  V.  Johnston  &  Stewart.] 

companies^  to  the  amount  of  their  stock  therein,  became  stock- 
holders in  the  consolidated  corapnny,  voted  and  participated, 
on  terms  of  equality  with  the  Alabama  stockholders,  in  the 
control  and  government  of  tlie  consolidated  company,  one  of 
them  afterwards  becoming  president  of  the  company.  These 
facts  show  the  vitality  and  efficiency  of  the  two  Georgia  com- 
panies at  the  time  of  the  consolidation,  and  repel  any  argu- 
ment founded  on  the  assumption  of  the  superior  condition  of 
the  Alabama  company;  and  if  the  failure  to  prove  them  be- 
fore was  material,  in  considering  the  legal  effect  of  the  con- 
solidation as  admitted,  proper  weight  should  now  be  accorded 
to  them. 

4.  The  effect  of  the  consolidation  of  the  three  original  cor- 
porations was  the  dissolution  of  them  all,  and,  at  the  same 
time,  the  creation  of  a  new  corporation,  with  the  property, 
rights,  liabilities  and  stockholders,  derived  from  the  three 
passing  out  of  existence.  The  terms  used  in  the  articles  of 
agreement,  and  in  the  statutes  of  Georgia  and  Alabama 
authorizing  and  ratifying  the  consolidation,  support  this  con- 
struction, and  exclude  any  other.  The  consolidation  of  rail- 
road corporations  has  become  very  common,  and  the  courts 
have  often  been  called  on  to  construe  the  contracts  and  stat- 
utes by  which  such  consolidation  was  effected.  Under  these 
decisions,  which  have  established  the  American  doctrine  on 
the  subject,  the  term  consolidation  has  acquired  a  fixed,  defin- 
ite, accepted,  and  judicial  meaning  ;  which  is,  that  it  is  a  dis- 
solution of  all  the  original  corporations,  and,  at  the  same 
instant,  the  creation  of  a  new  corporation,  with  property, 
rights,  liabilities  and  stockholders,  derived  from  those  passing 
out  of  existence  ;  and  it  is  held  inapplicable  to  a  union  of  two 
or  more  companies  in  such  a  way  that  one  of  the  original 
corporations  is  continued  in  existence,  while  the  others  are 
merged  in,  or  absorbed  by  it. — Brice's  Ultra  Vires,  by  Green, 
538-9,  note,  and  550 ;  McMakon  v.  Morrison,  l(i  Indiana,  172; 
Lanman  v.  Railroad  Comparnj,  30  Penn,  St.  42 ;  Poivell  v. 
Railroad  Company,  42  Mo  63  ;  Cleartvafer  v.  Meiedith,  1  "Wal- 
lace ;  Bishop  V.  Brainard,  28  Conn.  289-99.  This  term  is,  in 
all  the  statutes,  carefully  selected,  used,  and  repeated,  and  no 
other  term  is  used  to  vary  its  meaning.  The  conclusion,  then, 
is  irresistible^  that  it  was  used  in  the  sense  so  fixed  and  estab- 
lished by  judicial  construction  ;  that  the  legislature  enacted, 
"not  only  the  terms  themselves,  but  their  adjudged  construc- 
tion."—jSb:  parte  Vincent,  26  Ala.  153 ;  5  Cranch,  42  ;  2  Peters, 
18  ;  3  Gray,  Mass  451. 

5.  These  authorities  equally  apply  to  the  articles  of  agree- 
ment, or  contract  of  consolidation,  in  which  the  same  terms 
are  repeatedly  and  exclusively  used ;  and  they  must  be  pre- 
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sumed  to  have  been  used  with  a  knowledge  of  their  legal  sig- 
nification, and  in  the  sense  which  the  law  attaches  to  them. 
The  several  provisions  of  the  articles,  or  contract  of  consoli- 
dation, sustain  this  construction,  and  repel  any  other.  If  the 
transaction  had  been  intended  as  a  purchase  or  acquisition  of 
the  Georgia  companies  by  the  Alabama  company — as  a  trans- 
fer of  the  corporate  rights,  property  and  franchises  of  the 
former  by  the  latter,  or  a  merger  and  absorption  of  the 
former  by  the  latter — some  peculiar  and  appropriate  term 
would  have  been  used,  such  as  purchase,  acquire,  transfer, 
merge,  absorb,  or  other  equivalent  term,  none  of  which  is  any 
where  to  be  found  in  the  contract.  On  the  theory  that  the 
Alabama  company  absorbed  the  Georgia  companies,  and  was 
continued  in  existence  under  a  new  name,  the  parties  were 
guilty  of  the  absurdity  of  providing  that  it  should  assume 
and  be  liable  for  its  own  debts ;  and  of  the  further  absurdity, 
that  its  stockholders  should  continue  its  stockholders ;  and 
the  additional  absurdity  is  disclosed  by  the  proof,  that  it 
afterwards  conveyed  its  property  to  itself.  All  these  things 
were  proper  and  necessary,  if  the  consolidated  company  was 
a  new  corporation,  but  are  neither  reasonable  nor  intelligible 
on  any  other  hypothesis.  The  Alabama  company,  it  is  true, 
owned  more  property,  and  had  constructed  more  of  its  road, 
than  the  Georgia  companies ;  but  its  debts  exceeded  its  entire 
assets,  and  it  was  insolvent,  while  the  Georgia  companies 
were  entirely  solvent,  and  their  debts  were  inconsiderable 
when  compared  with  their  assets.  The  three  companies  met, 
therefore,  on  terms  of  equality,  and  provided  for  the  form- 
ation of  a  new  company — "  to  unite  together  so  as  to  form  one 
consolidated  company,  with  all  the  rights,  powers,  privileges, 
and  franchises,  now  belonging  to  either  and  all  of  said  com- 
panies." Examined  in  detail,  every  clause  of  the  contract  is 
consistent  with  consolidation,  and  inconsistent  with  the  idea 
of  acquisition,  purchase,  merger,  or  absorption.  The  fourth 
section,  in  one  and  the  same  sentence,  speaks  of  the  Alabama 
company  and  the  consolidated  company,  not  as  the  same, 
but  as  different  corporations ;  giving  the  president  and  board 
of  directors  of  the  former  "  full  power  and  control  over  all 
the  property  of  all  of  said  companies,  hereby  made  the  prop- 
erty of  the  consolidated  company,"  and  authorizing  them  to 
go  on  with  the  extension  of  the  railroad ;  for  which,  in  antici- 
pation of  the  consolidation,  the  Alabama  company  had 
already  made  a  conditional  contract  with  Breed,  and  it  was 
necessary  to  provide  that  the  work  should  go  on,  without 
interruption,  until  the  consolidation  was  ratified,  and  a  new 
name  adopted  for  the  new  company.  The  new  company  not 
being  liable  for  the  debts  of  the  old  companies,  beyond  the 
Vol.  lxiv. 
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amount  of  property  received  from  each  of  them  respectively, 
special  provisioi/  was  necessary  to  guard  against  this  result 
of  the  consolidation,  and  hence  the  fifth  article  was  inserted 
in  the  contract,  by  which  the  new  company  assumed  "  all  the 
debts,  contracts,  obligations  and  liabilities  of  each  one  "  of 
the  old  companies.  The  sixth  article  is  but  a  repetition  of 
the  fourth  and  fifth.  The  seventh  section  is  an  ad  interim 
arrangement,  and,  at  first  glance,  appears  confused  and  con- 
fusing ;  but,  when  viewed  in  the  light  of  the  anomalous  con- 
dition and  surroundings  of  the  parties,  it  is  clear  enough. 
Some  time  must  necessarily  elapse,  before  the  corporate  name 
of  the  new  company  could  be  given,  and  the  new  corporate 
organization  perfected  ;  and  it  was  essential  that  organiza- 
tion should  meanwhile  be  kept  up,  and  that  the  stockholders 
of  all  the  companies  should  meet  together  for  the  transaction 
of  the  business  in  which  they  were  all  interested.  This  special 
provision  was  therefore  inserted ;  and  the  "  next  annual 
meeting  of  the  stockholders  of  the  Alabama"  company  was 
designated  as  the  time  and  occasion  for  that  convention.  If 
the  consolidated  company  was  simply  the  Alabama  company, 
there  would  have  been  no  occasion  to  fix  the  time  and  place 
of  holding  its  convention,  since  the  charter  provided  for  it ; 
and  the  third  article  of  the  contract  had  already  made  the 
stockholders  of  the  two  Georgia  companies  stockholders  of 
the  consolidated  company.  The  eighth  article  requires  the 
parties  to  ask  the  enactment  of  a  law,  by  both  Georgia  and 
Alabama,  "  giving  one  name  to  all  of  said  companies  hereby 
consolidated  under  authority  from  each  of  said  States ;"  a 
proper  and  necessary  provision  for  a  corporation  to  be  char- 
tered by  both  States,  and  to  exert  and  exercise  franchises  in 
both ;  but  without  sense  or  meaning,  if  applied  only  to  an 
Alabama  corporation,  which  had  already  been  authorized  to 
change  its  name.  The  tenth  article,  again,  is  an  arrangement 
ad  interim ;  an  arrangement  to  continue  "  until  a  common 
name  shall  be  lawfully  given,  and  the  franchises  of  each  of 
said  companies  shall  be  united."  During  this  interval,  it  is 
provided,  the  Alabama  company  is  to  be  the  "  acting  and 
controUing  company  ;"  acting,  not  for  itself,  but  for  its  desig- 
nated principal,  the  consolidated  company,  and  so  acting 
only  "  witil  a  common  name  shall  be  lawfully  given  "  to  its 
principal.  The  eleventh  and  last  article  relates  to  the  unpaid 
subscriptions  to  the  stock  of  the  two  Georgia  companies, 
which  were  comparatively  new  enterprises,  and  had  a  large 
number  of  unpaid  subscriptions ;  while  the  proof  shows  that 
the  Alabama  company  had  been  organized  for  fifteen  years, 
and  had  no  subscriptions  to  stock  remaining  unpaid.  By  the 
consolidation,  these  unpaid  subscriptions  became  discharged 
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by  operation  of  law. — Nugent  v.  Swpervisors,  19  Wallace,  248 ; 
Black  V.  Canal  Co.,  9  C.  E.  Green,  455 ;  Brice's  Ulh-a  Vires, 
539-40.  While  declaring  their  discharge,  therefore,  tlje  con- 
tract reserves  to  them  the  right  to  pay  up,  at  any  time  within 
three  years,  and  become  stockholders  in  the  new  company. 
The  result,  then,  of  the  entire  contract,  is,  that  the  first  three 
articles  create  a  new  consolidated  corporation,  using  the 
identical  words  and  terms  employed  in  the  enabling  statutes, 
and  the  remaining  articles  relate  to  the  details  of  its  organi- 
zation. 

6.  Each  of  the  old  companies  immediately  conveyed  all  of 
its  property  to  the  new  company.  The  Georgia  companies 
did  not  convey  to  the  Alabama  company,  but  to  the  consol- 
idated company,  and  the  Alabama  company  did  the  same. 
This  fact,  as  a  contemporaneous  construction  of  the  contract, 
clearly  shows  the  meaning  and  intention  of  the  parties,  as 
they  themselves  understood  it.  The  ratifying  legislative  acts, 
both  of  Georgia  and  Alabama,  carefully  use  the  same  adjudi- 
cated terms,  and  make  provisions  which  were  necessary  and 
proper  only  on  the  theory  of  consolidation,  but  are  entirely 
nugatory  on  any  other  theory.  It  would  have  been  useless 
to  empower  the  Alabama  company  to  adopt  a  name  or  char- 
ter, since  it  already  had  both,  and  had  authority  to  change 
its  name  ;  useless  to  provide  that  its  debts  should  not  be 
released  by  its  acquisitions  ;  and  absurd  for  the  legislature  of 
Georgia  to  be  thus  legislating  in  reference  to  an  Alabama 
corporation,  when  it  was  only  necessary  to  grant  it  a  license 
to  extend  its  railroad  into  Georgia. 

7.  Such  a  joinder  of  stock,  franchises,  rights,  property,  and 
stockholders,  as  was  effected  by  the  consolidation  in  this  case, 
created  a  new,  distinct,  and  independent  corporation,  deriv- 
ing its  powers  from  both  States,  and  invested  with  all  the 
various  rights,  franchises  and  property  of  its  components. 
Clearwater  v.  Meredith,  ]  Wallace,  25 ;  McMalion  v.  Morrison, 
16  Indiana,  172 ;  31.  &  L.  Railroad  Co.  v.  Lomax,  7  Indiana, 
406 ;  Lauman  v.  Lebanon  Railroad,  30  Penn.  St.  42 ;  Paine  v. 
Lake  Erie  Railroad,  31  Indiana,  283  ;  Bishop  v.  Brainard, 
28  Conn.  289-99,  and  26  Conn.  549 ;  Shaio  v.  N.  C.  Railroad 
Co.,  16  Gray,  407;  Hamilton  Mutual  Ins.  Co.  v.  Hohart,  2  Gray, 
543 ,  P.  &  Jf.  Railroad  Co.  v.  Maryland,  10  Howard,  376-88; 

18  Wallace,  200-28 ;  14  Wallace,  654 ;  Nugent  v.  Supervisors, 

19  Wallace,  242 ;  Bush  v.  Johnson,  21  Indiana,  299  ;  6  Vroom, 
N.  J.  325;  4  Bissell,  78;  9  C.  E.  Green.  453  ;  33  N.  Y.  421. 
Such  consolidations  are  authorized  and  promoted  by  the  set- 
tled policy  of  nearly  every  State  in  the  Union,  which  has 
also  been  adopted  in  Alabama. — Session  Acts  1868,  p.  468. 

8.  Without  regard  to  their  legal  rights,  the  equities  of  the 
Vol.  lxiy. 
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bondholders  represented  by  the  complainants  appeal  strong- 
ly to  the  court.  They  advanced  the  money  to  build  this  road, 
and  to  acquire  this  property,  upon  the  faith  of  a  new  charter, 
authoriziug  a  new  enterprise,  and  providing  that  the  mort- 
gage on  the  new  road,  executed  to  raise  the  means  to  bring  it 
into  existence,  should  be  "  valid  and  binding  according  to  the 
tenor  and  effect  thereof ;"  which  mortgage  was  recorded  in 
every  county  through  which  the  road  run,  or  in  which  the 
mortgagor  had  any  property  ;  and  on  the  faith  of  the  "  arti- 
cles of  consolidation,"  authorized  and  ratified  by  the  legisla- 
tures of  both  Georgia  and  Alabama,  by  which,  in  accordance 
with  an  unbroken  line  of  adjudications  for  more  than  twenty- 
five  years,  a  new  corporation  was  created,  whose  future  acqui- 
sitions would  not  be  subject  to  the  mortgages  executed  by  the 
old  companies  ;  and  upon  the  faith  of  the  solemn  declaration 
and  assurance,  contained  in  the  mortgage  to  the  complain- 
ants, which  recited  all  these  facts  and  proceedings,  that  the 
mortgage  given  by  the  old  Alabama  company  covered  only 
the  road  from  Selma  to  Blue  Mountain.  With  the  means 
furnished  by  these  parties,  and  under  these  circumstances, 
this  enterprise  was  resuscitated ;  the  old  road,  which  was  fast 
lapsing  into  ruin  and  decay,  was  rebuilt  and  rehabilitated ; 
the  new  road  was  constructed,  an  outlet  was  secured,  and  a 
connection  formed,  which,  independent  of  all  else,  greatly 
enhanced  the  value  of  the  old  road,  and  increased  the  secur- 
ity of  the  old  mortgagees  ;  and  a  great  highway,  235  miles  in 
length,  was  constructed,  equipped,  and  put  in  operation. 
The  defendants,  on  the  other  hand,  in  seeking  to  subject  this 
road  and  this  property  to  their  mortgage,  claim  what  is  not 
included  in  it,  nor  covered  by  it,  either  expressly,  or  by  impli- 
cation ;  what  was  not  brought  into  existence  by  their  grantor, 
nor  by  their  aid,  means,  or  instrumentality. 

9.  As  to  the  other  points  presented  by  the  assignments  of 
error,  the  appellees  rely  on  their  printed  brief  submitted  on 
the  former  appeal,  and  the  authorities  therein  cited. 

MANNING,  J. — When  this  cause  was  here  before  (53  Ala. 
313  et  seq.),  it  was  unanimously  decided,  that  the  Alabama 
and  Tennessee  Rivers  Kailroad  Company  did  not  become 
dissolved  and  defunct  by  the  consolidation  with  it  of  the 
Georgia  and  Alabama  Railroad  Company  and  the  Dalton  and 
Jacksonville  Railroad  Company,  corporations  of  the  State  of 
Georgia,  but  continued  to  exist,  with  privileges  enlarged,  and 
resources  increased,  perhaps,  under  the  new  name  of  the 
Selma,  Rome,  and  Dalton  Railroad  Company.  This  decision 
was  founded  upon  the  record,  as  it  then  was.  After  the  cause 
went  back,  an  amendment  of  the  pleadings  was  made  in  the 
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Chancery  Court,  and  additional  evidence  introduced,  for  the 
purpose  of  renewing  the  contention  upon  that  point,  with  a 
record  intended  to  present  more  fully  the  facts  supposed  to 
relate  thereto  ;  and  upon  the  second  hearing  there,  the  chan- 
cellor ruled  again,  that  the  charters  of  all  three  of  the  ori'ginal 
corporations  had  been  surrendered,  and  were  vacated,  by 
their  union  into  one,  and  a  new  and  independent  corporation 
created  in  their  stead.  This  subject  is,  therefore,  brought  up 
for  consideration  again  ;  and  the  statute  requires  us  to  give 
judgment  in  a  cause,  when  before  us  a  second  time,  even 
though  the  facts  remain  unchanged,  according  to  the  opinion 
we  may  then  have  of  the  rights  of  the  parties,  without  being 
bound  by  that  pronounced  on  a  previous  hearing. 

On  examining  the  new  evidence,  we  do  not  perceive  that  it 
materially  changes  the  situation  and  condition,  previously 
inferred,  of  the  Georgia  companies,  at  the  time  of  their  con- 
solidation with  the  Alabama  and  Tennessee  Rivers  Railroad 
Company  of  Alabama.  True,  it  is  proved  that  those  compa- 
nies had  chosen  and  surveyed  the  routes  for  their  respective 
railroads ;  that  the  Georgia  and  Alabama  Railroad  Company 
had  acquired  some  real  estate  in  Rome,  worth  about  $1,000 
in  August,  I86(',  when  the  agreement  to  consolidate  was 
made ;  and  that  up  to  the  time  when  they  discontinued  work 
in  1861,  each  had  graded,  or  done  the  greater  part  of  the 
grading  of  thirteen  or  fourteen  miles  along  the  routes  they 
had  respectively  selected.  Of  which  work,  Mr.  Barney,  the 
engineer,  testified,  that  in  1866,  "  in  most  instances,  the  grades 
were  badly  washed,  overgrown  with  trees  and  bushes,  and 
were  otherwise  of  comparatively  little  value."  The  greater 
part,  however,  of  the  route  on  which  this  work  was  done,  wis 
taken  for,  and  applied  to  the  use  of  the  Selma,  Rome  andDal- 
ton  railroad,  as  were  also  the  piers  of  a  destroyed  bridge  of 
one  of  the  companies,  over  the  Etowah  river,  and  some  other 
masonry.  All  the  money  and  means  derived  from  the  stock- 
holders of  the  Georgia  companies,  including  the  proceeds  of 
bonds  issued  to  the  amount  of  $25,000  by  Floyd  county, 
Georgia,  to  one  of  them,  were  expended  ;  and  the  work  above- 
mentioned  and  the  real  estate  in  Rome,  with  some  rights  of 
way  to  a  small  extent,  for  their  roads,  alone  remained  to  those 
companies,  as  the  result  of,  and  to  represent  all  the  money, 
and  means  available  as  money,  which  they  had  received  from 
any  and  every  source.  They  also  owed  debts  to  a  considera- 
ble amount. 

In  1866,  they  owned  no  personal  property  whatever,  not 
even  horses,  mules,  or  implements  to  work  with  ;  not  a  foot 
of  railroad  had  been  completed ;  and  no  money  was  due  to 
either  company,  except  from  stockholders  upon  the  shares  of 
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capital  subscribed,  which  had  been  only  partially  called  in,  or 
paid  up,  to  an  extent,  perhaps,  of  about  one-fourth  of  their 
subscriptions.      Whether   any   more   payments   upon   these 
shares  would  then  be  called  for   or  not,  depended  upon  the 
will    of   the   stockholders   themselves ;  and   after   the   great 
changes  produced  by  the  war,  and  when  the  companies  were 
without  employees,  or  implements  of  any  kind,  or  money  in 
their  treasuries,  a  majority  of  the  corporators  might  be  very 
unwilling  to  resume  labors  which  had  been  discontinued  in 
186  ,  and  the  greater  part  of  which  would  have  to  be  done 
over  again.     Whatever  may   have   been  the  desire  or  design 
of  certain  individuals  among  them,  no  action  appears  to  have 
been  taken  on  behalf  of  either  of  the  Georgia  companies  ;  no 
symptom  of  corporate  life  exhibited,  during  the  latter  years 
of  the  war,   or  after  it,    until,   in  the  early  part  of  18^6,  Mr. 
liapsley,   at  one  time  president,   and  then  a  director  of  the 
Alabama  and  Tennessee  Eivers   Railroad   Company,   by  its 
appointment,  went  to  Georgia  to  ascertain  what  could  be  done 
toward  obtaining,  through  the  co-operation  of  the  Georgia 
companies,  the  right  and  authority  to  extend  and  complete 
the  railroad  of   his  company,  through  that  State,  to  Dalton, 
over  the  routes  which  had  been  selected  by  them.     Then,  the 
persons  who  had  been  elected  directors,  at  the  last  preceding 
conventions  of  the  stockholders  of  those  companies  in  1861 
or  1862,  for  the  term  of  one  year,  without  express  authority 
from  charters,    or  any  other  source,   to  serve  longer,   came 
together,  to  confer  as  the  boards  of  directors  of  their  respect- 
ive companies,  with  Mr.  Lapsley,  on  the  subject  of   his  mis- 
sion ;    and  it   was,    as  he   testifies,    in   accordance  with   his 
advice  to  one  of  these  boards,  and  "  for  the  purpose,"  among 
other  things,  "  of  curing  defects  in  the  organization  of  the 
company,  that  may  have  been  caused  by  non-action   of   the 
said  company  during  the  war,"  that  the  act  of   Georgia  of 
February  14th,  1866,  relating  to  the  Georgia  and  Alabama  Rail- 
road Company,  was  procured  to  be  passed.     Doubtless,  it 
was   also  upon   the  like  advice,  that,  eight  days  afterwards, 
February  23d,  1866,  the  similar  act  of  the  same  State,  relat- 
ing to  the  Dalton  and  Jacksonville  Railroad  Company,  was 
enacted. 

These  statutes,  referring  to  the  obstruction  of  business 
caused  by  the  war,  authorized  a  majority  of  the  persons  last 
elected  directors  of  these  companies  respectively,  to  meet 
together,  and  act  as  such,  and  to  assemble  the  stockholders 
of  each,  for  the  election  of  new  directors,  in  conventions  to 
be  held  at  times  and  places  to  be  specified  in  the  notices 
required  to  be  issued  therefor.  And  the  statutes  further- 
more,  besides  other   provisions,   empowered  the  companies, 
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through  their  respective  boards  of  directors,  to  unite  and 
consolidate  "  the  roads,  and  stock,  and  franchises"  of  each, 
with  those  of  the  other,  and  with  those  of  any  other  company 
in  Georgia  or  any  adjacent  State,  "  to  .such  extent,  and  on  suck 
terms,  as  may  be  agreed  on  by  and  with  the  company  or  com- 
panies entering  into  agreement  with  them."  Wiiat  the  stock- 
holders of  those  companies,  when  assembled  in  the  conven- 
tions thus  provided  for,  resolved  to  do,  or  would  have  done 
by  themselves  alone,  we  are  not  informed ;  but  the  boards  of 
directors  they  elected,  while  stipulating  in  the  contract  of 
consolidation,  of  the  8th  of  August  in  the  same  year,  that 
their  constituents  should  have  stock  in  the  consolidated  com- 
pany, to  the  amount  which  they  had  before  that  time  paid  to 
their  own,  respectively,  also  took  care  to  provide  that  they 
should  not  be  required  to  pay  any  thing  more  upon  their 
unexhausted  subscriptions,  to  the  consolidated  company ; 
and  it  is  proved  that  no  one  of  them  ever  did  pay  one  dollar 
more. 

We  have  said  nothing  of  the  lots  and  unimproved  real 
estate  at  Dalton,  which  Moore,  one  of  the  trustees  in  the 
deed,  valued  at  from  $10,000  to  20,000,  and  White,  the  secre- 
tary of  the  Dalton  and  Jacksonville  Company,  valued  at  $200,- 
000.  They  were  subject  to  the  trusts  of  the  deed  of  a  corporation 
called  the  "  Dalton  City  Company,"  executed  in  August,  1859, 
to  assist  in  the  construction  of  the  railroad  of  the  former  of 
these  companies.  Which  deed  provided,  that  for  one-half  of 
the  proceeds  of  said  property,  that  should  from  time  to  time 
be  paid  by  the  trustees  to  the  railroad  company,  it  must  issue 
its  certificates  of  stock  at  par,  and  for  the  other  half  its  thirty- 
year  bonds,  bearing  an  annual  interest  of  seven  per-cent., 
and  convertible  into  stock  at  par,  to  the  Dalton  City  Com- 
pany ;  and  further,  that  the  trustees  should  not,  at  any  time, 
without  consent  of  the  grantor,  sell  or  dispose  of  more  of  said 
property  than  would  be  then  required  to  raise  the  same  pro- 
portion or  per-centage  of  the  estimated  value  of  the  whole 
thereof,  as  should  be  exacted  of  "  other  stockholders,"  upon 
the  amounts  of  their  subscriptions.  This  land  company, 
therefore,  was  in  the  category  of  the  subscribers  for  stock. 
Of  its  contributions,  as  of  those  of  the  other  stockholders  of 
the  railroad  company,  nothing  remained  in  1866,  except  the 
grading  done  before  and  in  1861,  and  the  right  of  way  in  some 
undefined  portions  of  the  route.  The  land  company,  like  the 
rest,  for  the  sum  it  had  paid  into  the  railroad  company,  ob- 
tained under  the  contract  of  August,  18ti6,  its  certificates  of 
stock  in  the  consolidated  company,  and  its  release  from  all 
further  payments ;  of  which  it  never  afterwards  made  any. 

Certainly,  we  can  not  saj,  upon  evidence  like  this,  that  the 
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attitude  and  condition  of  these  Georgia  railroad  companies 
were  so  much  better  than  they  appeared  to  us  to  be  on  the 
former  appeal,  as  materially  to  affect  the  argument  concern- 
ing the  effect  and  result  of  their  consolidation  with  the  Ala- 
bama company.  Nor  do  we  think  this  argument  is  either 
strengthened  or  weakened,  on  one  side  or  the  other,  by  the 
production  of  the  several  enactments  of  this  State  before  1866, 
made  to  create  and  encourage  other  corporations  to  build 
railroads  from  Jacksonville,  or  Gadsden,  in  Alabama,  to  Dal- 
ton,  or  other  places  in  Georgia,  or  between  other  points  or 
places.  By  none  of  these  was  any  such  work  performed. 
The  evidence  only  shows  a  prevailing  opinion  that  such  a 
connection  was  desirable.  Nothing  though,  or  next  to  noth- 
ing, was  done  to  effect  it,  until  the  Alabama  and  Tennessee 
Bivers  Railroad  Company  obtained  the  right  to  extend  its 
railroad  on  from  Jacksonville  toward  Dalton,  with  the  pur- 
pose of  completing  it  through  Georgia  to  that  place,  if  author- 
ized by  Georgia  to  do  so,  and  entered  into  negotiations  with 
the  companies  before  named,  in  order  to  obtain  such  au- 
thority. 

In  our  former  opinion,  we  perhaps  intimated,  that  this 
change  of  direction,  from  a  railroad  yet  to  be  built,  which 
should  connect  Gadsden  with  the  Tennessee  river  at  Gun- 
tersville,  to  a  railroad  already  built  connecting  Dalton  with 
the  same  Tennessee  river  at  Chattanooga,  did  not  seem  to 
us  a  radical  departure  from  the  original  object  for  which  the 
Alabama  and  Tennessee  Bivers  Bailroad  Company  was  incor- 
porated. Against  this  view,  complainants'  counsel  express 
strongly  their  dissent.  "  The  object,"  they  say,  "  of  this 
great  enterprise,  which  was  thus  fostered  by  the  State  in  so 
many  ways,  was  not  to  connect  the  town  of  Selma  with  the 
town  of  Guutersville  :  it  was  vastly  greater  and  farther  reach- 
ing than  this.     It  was  not  alone  to  connect  the  waters  of  the 

Alabama  river  with  the  waters  of  the  Tennessee 

The  State  designed,  by  this  Trunk  Line,  to  form  a  railroad 
link  in  a  great  water-line  of  communication,  extending  from 
the  Gulf  of  Mexico  to  the  headwaters  of  the  Mississippi  river. 
From  its  southern  terminus  at  Selma,  communication  was  to 
be  had,  through  the  navigable  waters  of  the  Alabama  river, 
to  the  Gulf  of  Mexico  ;  and  from  its  northern  terminus  at 
Guntersville,  unbroken  communication  was  to  be  secured, 
through  the  navigable  waters  of  the  Tennessee,  the  Ohio,  and 
the  Mississippi  rivers,  with  the  Mississippi  valley,  and  with 
the  cities  and  markets,  and  the  grain  and  meat-producing 
regions  of  the  great  North-West."  If  that  was  indeed  the 
achievement  then  meditated — if  the  intention  was,  by  this 
railroad,  to  bring  the  commerce  of  that  vast  and  opulent 
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region  through  this  State,  by  way  of  Selma  and  the  Alabama 
river,  to  the  Gulf  of  Mexico,  whence  it  could  go  to  all  the 
parts  of  the  world ;  even  this  magnificent  scheme  could  be 
more  easily  accomplished,  by  way  of  Dalton  and  Chattanooga, 
and  the  railroads  extending  thence  to  the  rivers  and  cities  of 
the  great  North-West,  than  by  way  of  Gadsden  and  Gunters- 
ville.  For  no  available  unbroken  line  of  water-communica- 
tion with  the  great  Mississippi  valley  beyond  was  then  possi- 
ble, or  supposed  to  be  practicable  in  the  future,  to  and  from 
Guntersville,  over  the  obstructions  below  that  town,  caused 
by  the  Muscle  Shoals  in  the  Tennessee  river.  The  proceeds 
of  400.000  acres  of  valuable  land  had  been  expended,  before 
that  railroad  company  was  incorporated,  toward  executing  the 
design  of  making  a  navigable  canal  around  the  many  miles  of 
these  rocky  shoals ;  but  so  small  was  the  effect  produced,  in 
comparison  with  the  hugeness  of  the  obstacle,  that  the  pro- 
ject was  abandoned,  as  one  not  to  be  realized,  and  was  never 
afterwards,  in  that  day  or  generation,  resumed. 

It  may  be,  though,  as  we  suppose,  that  the  object  proposed 
in  the  building  of  this  railroad  was  the  less  ambitious  one  of 
drawing  into  the  interior  of,  and  through  Alabama,  a  large 
part  of  the  trade  of  the  rich  valley  at  the  northern  end  of  this 
State,  above  the  Muscle  Shoals,  and  of  the  fertile  lands  ex- 
tending thence  away  up  into  East  Tennessee  above  Kuoxville; 
to  which  place,  and  often  beyond  it,  the  Tennessee  river  and 
its  large  tributaries  were  navigable  ;  and  if  this  were  the 
object  of  the  enterprise,  certainly  it  was  not  ignored  by  the 
continuation  of  the  railroad  straight  on  to  Dalton,  instead  of 
turning  it  off,  as  first  intended,  at  right  angles,  to  go  to,  and 
terminate  at  Gadsden,  on  the  Coosa  river. 

2.  No  advantage  can  result  from  a  further  examination  of  the 
new  evidence  on  this  branch  of  the  subject.  Since  it  was 
obtained,  complainants'  counsel  do  not  themselves  appear  to 
place  much  reliance  upon  that  evidence.  Certainly,  it  imparts 
but  little,  if  any,  force  to  the  elaborate  argument  in  which 
they  vehemently  controvert,  upon  the  same  evidence  then 
before  us,  our  former  conclusion  upon  this  point ;  a  contro- 
versy which  the  statute  authorizes  them  to  wage  again  in  this 
court,  but  not  in  any  forum  of  inferior  jurisdiction.  The 
observations  we  have  made,  concerning  the  new  evidence, 
were  made  in  deference  mainly  to  the  learned  chancellor,  and 
to  the  impression  it  produced  upon  his  mind.  For,  it  was  in 
consequence  of  the  effect  which,  in  his  opinion,  was  due  to 
the  new  matter  brought  into  the  case  since  the  former  appeal, 
as  he  himself  declares,  and  as  our  respect  for  him  would  have 
induced  us  to  presume,  that  he  has  undertaken  to  render  a 
decree  in  opposition  to  the  judgment  heretofore  pronounced 
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by  this  court.  We  can  not  question  the  sincerity  of  that 
declaration.  For  the  learned  chancellor  well  knows,  that, 
however  justifiable  it  may  be  to  discuss  the  views,  and  oppose 
the  conclusions  of  an  appellate  tribunal,  any  where  else,  it  is 
wholly  inconsistent  with  official  duty  and  propriety,  that  this 
should  be  done  in  a  judicial  opinion  in  the  same  cause,  by  a 
magistrate  or  court  whose  decision  therein  has  been  reviewed 
and  overruled.  In  every  well-ordered  state,  there  must  be 
subordination  and  obedience  to  legitimate  authority.  These 
are  the  prime  exigencies  of  civil  society.  Judicial  supremacy 
in  Alabama  is  vested  in  her  Supreme  Court  only.  This  is  the 
institution  designed  and  designated  by  the  constitution  itself, 
for  the  correction  of  the  errors  of  other  jurisdictions ;  and  no 
magistrate,  or  body  of  magistrates,  of  any  of  such  subordin- 
ate tribunals,  can  assume  to  perform  that  function  of  superior 
judicial  power,  in  regard  to  or  upon  the  judgments  and  de- 
crees of  this  court,  or  refuse  to  obey  them,  and  carry  them 
into  effect,  in  cases  within  his  or  their  cognizance  for  that 
purpose,  without  usurping  authority,  setting  law  at  defiance, 
and,  perhaps,  a  violation  of  official  oaths.  It  is  only  when  a 
case  is  materially  changed,  as  the  chancellor  thought  this 
was,  by  new  matter  legitimately  brought  into  it  after  the 
judgment  of  the  Suprenie  Court  therein  has  been  rendered, 
that  such  judgment  ceases  to  be  binding  upon  the  tribunal 
to  which  the  cause  has  been  remanded. 

3.  In  their  very  elaborate  and  able  reargument  of  this  topic, 
complainants'  counsel  have  fallen  into  some  serious  errors. 
They  set  out  with  the  assumption,  which  the  chancellor  also 
adopts,  that  the  question  whether  the  Alabama  and  Tennes- 
see Rivers  Railroad  Company  continued  to  exist  under  the 
name  of  the.  Selma,  Rome,  and  Dalton  Railroad  Company, 
did  not  arise  for  our  decision  upon  the  pleadings  in  the 
record  formerly  here  ;  because,  they  say,  complainants  alleged, 
and  defendants  admitted,  the  consolidation  of  the  three  com- 
panies into  one,  to  which  the  latter  name  was  given.  But, 
first,  it  was  not  thereby  agreed,  as  we  shall  see  more  distinct-. 
ly  hereafter,  that  this  consolidated  company  was  not  the 
Alabama  and  Tennessee  Rivers  Railroad  Company,  with 
enlarged  rights  and  powers,  under  a  new  name  ;  and,  second- 
ly, if  there  had  been  an  agreement  of  that  kind  in  the  bill 
and  answers,  yet  the  contracts,  proceedings,  and  statutes,  by 
which  the  consolidation  was  accomplished,  were  so  fully  set 
forth,  and  proved  as  facts,  that  their  effect,  the  legal  results 
they  produced,  were  judicial  questionSj  which  the  courts  must 
needs  consider.  In  a  litigation  involving  the  nature  and  obli- 
gations of  an  institution  like  this  railroad  company,  and  in 
which   the  interests  concerned,   public  and  private,  are   so 
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many,  various,  and  important,  it  is  not  within  the  province  of 
couusol  or  their  clients  to  determine  by  agreement  among 
themselves — but  an  office  incumbent  on  the  judges,  to  ascer- 
tain and  declare — the  relations,  rights,  and  duties  which  the 
law  makes,  consequent  upon  the  acts  and  transactions  set 
forth  and  established. 

4.  Another  and  more  serious  error,  inasmuch  as  it  con- 
stitutes the  foundation  of  almost  the  entire  argument  on  this 
point,  of  complainants'  counsel,  is  the  assumption,  that  the 
words,  conjiolidation,  consolidate,  and  consolidated,  have  "  a  fixed, 
definite,  accepted,  and  judicial  meaning,"  and  "  adjudged 
construction  ;"  according  to  which,  they  are  "inapplicable  to 
a  union  of  two  or  more  companies,  iu  such  a  way  that  one 
of  the  original  corporations  only  was  continued  in  existence, 
while  the  others  were  merged  or  absorbed  in  it ;"  and  "  that 
the  dissolution  of  all  the  old  corporations,  and  the  creation 
of  a  new  one,  are  essential  to  consolidation,"  according  to 
"  the  American  view  "  of  the  subject.  Possessed  by  the  con- 
viction, as  the  chancellor  also  seems  to  have  been,  that  this 
was  the  long-established  and  invariable  meaning  of  the  terms 
consolidation  and  consolidated,  counsel  erect  upon  the  narrow 
basis  afforded  by  the  frequent  use  of  these  words  (more  con- 
venient than  any  other),  in  the  agreement  of  the  8th  of  Au- 
gust, 1866,  and  in  the  legislative  acts  of  the  same  year,  relat- 
ing thereto,  almost  the  entire  superstructure  of  their  argu- 
ment, the  substance  of  which  is  shown  by  the  following  ex- 
tracts : 

"  Now,  for  many  years  prior  to  the  passage  of  these  ena- 
blihg  and  ratifying  acts  by  the  legislatures  of  Georgia  and 
Alabama,  the  term  consolid'dion,  when  applied  to  railroad  cor- 
porations, had,  by  judicial  construction,  obtained  a  fixed, 
definite  meaning  ;  a  meaning  so  well  settled,  and  so  general, 
as  to  be  known  as  the  'American  doctrine.'  .  .  .  When, 
therefore,  the  two  legislatures,  and  the  parties  to  the  contract, 
carefully  excluding  all  others,  selected,  used,  and  repeated 
these  precise  terms,  the  conclusion  is  irresistible,"  that  they 
were  intended  to  be  used  in  the  sense  so  fixed,  defined,  and 
established.  The  legislatures  '  enacted  not  only  the  terms 
themselves,  but  their  adjudged  construction.'  The  effect  and 
result,  therefore,  of  the  contract  here  authorized,  made,  and 
ratified,  was  a  dissolution  of  the  three  corporations  named, 
and,  at  the  same  instant,  the  creation  of  a  new  corporation, 
with  property,  liabilities,  and  stockholders,  derived  from  those 
passing  out  of  existence." 

The  latter  portion  of  the  last  foregoing  sentence  is  a  quo- 
tation from  the  opinion,  in  McMahon  v.  31orrison  (16  lod.  172), 
of  the  Supreme  Court  of  Indiana,  in  1861,  repeated  in  the 
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Supreme  Court  of  the  United  States  in  1863,  to  express  brief- 
ly the  effect  of  proceedings  had  in  a  particulai  instance,  under 
a  statute  of  Indiana,  whereby  three  railroad  corporations 
were,  by  two  successive  agreements,  united,  "  under  the  nets 
and  terms  of  consolidation,"  into  one.  The  language  of  the 
statute  was :  "  Such  railroad  companies  are  authorized  to 
merge  and  consolidate  the  stock  of  the  respective  companies, 
into  one  joint  stock  company  of  the  two  railroads  thus  connected." 
Clearicater  v.  Meredith,  1  Wallace,  26.  Here  was  the  author- 
ity to  them  to  consolidate.  What  the  agreements  of  the  par- 
ties were,  "  the  acts  and  terms  of  consolidation,"  the  reports 
of  these  cases  do  not  show.  They  relate,  however,  to  the 
same  undiscussed,  and,  therefore,  we  presume,  unambiguous 
transactions.  And  the  Federal  court  was  governed,  accord- 
ing to  its  rule,  by  the  decision  of  the  Supreme  Court  of  the 
State,  in  respect  to  an  incorporation  under  its  statute  laws. 
It  is  this  Indiana  case,  on  which  the  learned  editor  of  Brice's 
Ultra  Vires,  Mr.  Green,  from  whose  notes  to  that  work  com- 
plainants' counsel  and  the  chancellor  quote  the  preceding 
definitions,  founds  his  suggestion,  that  this  may  be  regarded 
as  the  "American  view  "  of  the  meaning  of  consolidation,  when 
used  in  reference  to  railroad  companies.  But  it  was  nearly 
ten  years  after  the  agreement  of  the  8th  of  August,  1866,  and 
the  acts  relating  thereto,  of  Georgia  and  Alabama,  were  en- 
acted, that  this  edition  of  Brice's  Ultra  Vires  was  published 
with  the  notes  of  Mr.  Green  ;  and  we  are  not  aware  that, 
before  that  time,  the  doctrine  so  much  insisted  on,  as  conclu- 
sive in  this  case,  was  ever  promulgated  by  any  body. 

The  learned  editor's  notes  were  appended  to  his  author's 
chapters  on  the  subject  of  what  is  called,  in  England,  the 
"  amalgamation  "  of  corporations  ;  which  seems  to  us,  in  this 
country,  a  singular  application  of  that  word.  In  its  origin 
and  use,  it  is  peculiarly  technical.  It  pertains  especially  to 
the  arts,  and  belongs  to  the  language  of  physical  science ;  and 
inasmuch  as,  by  amalgamation,  as  ordinarily  understood,  a 
material  product  results,  which,  by  transfusion  into  it  of  the 
properties  and  qualities  of  the  two  or  more  material  things 
from  whose  union  it  proceeds,  partakes  of  the  nature  of  each, 
and  is  yet  unlike  either,  it  is  not  surprising  that  English 
judges  have  had  trouble  in  perceiving  the  appropriateness  of 
the  word,  to  not  a  few  of  the  cases  of  united  corporations  that 
have  come  before  them.  When  parties  and  parliament,  in 
providing  for  the  union  of  two  or  more  corporations,  passed 
by  familiar  words,  that  were  not  inapplicable,  and  have  a 
broader  meaning — such  as  combination,  conjunction,  associa- 
tion, union,  coalition,  consolidation — and  selected,  as  expres- 
sive of  their  purposes,  so  technical  a  term  as  "  amalgama- 
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tion,"  judges  felt  constrained  to  preserve,  as  far  as  possible, 
its  original  and  peculiar  signification  in  this  new  application 
of  it  to  legal  subjects. 

Said  Page  Wood,  V.  C,  in  the  Empire  Assurance  Company, 
ex  parte  Bagshaw  (L.  R.  4  Eq.  341,  347) :  "It  is  difficult  to 
say  what  the  word  'amalgamate'  means.  I  confess,  at  this 
moment,  I  have  not  the  least  conception  of  what  the  full 
legal  effect  of  the  word  is.  We  do  not  find  it  in  any  law- 
dictionary,  or  expounded  by  any  competent  authority." — Ul- 
tra Vires,  olO.  So,  in  another  case,  the  same  vice-chancellor 
said  :  "  I  do  not  find  any  where  any  technical  definition  of 
the  term  '  amalgamate,'  and  I  have  some  difficulty  in  getting 
at  its  exact  meaning Mr.  Jessel  says,  it  con- 
sists in  making  two  companies  into  one  ;  but  that  is  scarcely 
sufficient.  ...  I  should  rather  assume  an  amalgama- 
tion to  be  where  both  companies  agree  to  abandon  their  res- 
pective articles  of  association,  and  to  register  themselves 
under  new  articles,  as  one  body.  That  would  be  a  new  com- 
pany, formed  by  the  coalition  or  amalgamation  of  the  two  old 
companies." — In  re  Bank  of  Hind  us  i  an,  Hi(jgs  case,  2  H.  <&  M. 
660 ;  Green's  Brice's   Ultra  Vires,  509-iO,  note. 

Correct  as  this  view  seems  to  be,  the  English  courts  have 
not  succeeded  in  confining  to  such  instances  even  the  word 
"  amalgamation."  And  certainly  Mr.  Green  is  mistaken,  in 
supposing  that  the  broad,  untechnical  term,  consolidation, 
commonly  used  on  similar  occasions  in  this  country,  has  been 
restricted  by  our  American  courts  to  like  cases  of  a  particular 
character,  and  contracted  to  a  narrower  meaning  here,  than 
is  affixed  to  "  amalgamation  "  in  Westminster  Hall. 

One  of  the  cases  referred  to,  in  support  of  that  position,  is 
Luuman  v.  Lebanon  Valley  R.  R.  Co.  (30  Penn.  St.  42),  decided 
in  1858 ;  but  it  is  an  authority  to  the  contrary.  An  act  of  the 
legislature  of  Pennsylvania,  of  May  5th,  1857,  made  it  "  law- 
ful for  the  Lebanon  Valley  Railroad  Company  to  merge  its 
corporate  rights,  powers,  and  privileges,  into  the  Philadelphia 
and  Reading  Railroad  Company,  so  that,  by  virtue  of  this  act, 
the  tivo  companies  may  he  consolidated  info  one,  and  so  that  all 
the  property,  rights,  franchises,  and  privileges,  now  by  law 
vested  in  the  said  Lebanon  Valley  Railroad  Company,  may 
be  transferred  to,  and  vested  in  the  said  Philadelphia  and 
Reading  Railroad  Company,"  &o.  ;  and  section  2  provides, 
that  "said  consolidation  and  merger  shall  be  made"  by  arti- 
cles of  agreement  between  the  directors  and  managers  of  the 
two,  which  must  bo  ratified  by  the  stockholders,  certified  by 
the  secretaries,  and  filed  in  the  office  of  the  secretary  of  State; 
"  whereupon,  the  said  agreement  shall  be  deemed  and  taken 

to  be  the  agreement  and  act  of  consolidatioji  oj  said  companies." 
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The  title  to  this  statute  was  as  follows  :  "  An  act  providing 
for  the  confioUdation  of  the  Lebanon  Valley  Railroad  Company 
and  the  Philadelphia  and  Reading  Railroad  Company." — Penn. 
Laws  of  1857,  No.  455.  The  opinion  of  the  court,  by  Low- 
KIE,  C.  J.,  begins  thus  :  "  The  Lebanon  Valley  Railroad  Com- 
pany proposes  to  enter  into  a  contract  of  consolidaf.ion  with 
the  Philadelphia  and  Reading  Railroad  Company,  and  an  act 
of  assembly,  passed  last  year,  authorizes  them  to  do  so." 
*'  What  will  be  the  effect  of  this  consolidation  of  these  two 
companies,  as  authorized  and  proposed  ?  1.  The  Reading 
company  will  extend  its  chartered  rights,  privileges  and  duties, 
from  Reading  to  Harrisburg,  while  still  preserving  its  name, 
and  therefore  its  legal  identity.      .  .     IJ.    .  The  Leb- 

anon company  loses  its  actual  identity,  abandons  its  name, 
and  therefore  its  legal  identity  and  its  corporate  existence, 
and  can  no  longer  claim  any  legal  recognition.  This  is  called 
a  merger  of  the  Lebanon  corporation  into  the  other  ;  but  such 
a  merger  is  a  dissolution,  destroying  the  actual  identity  of 
both,  while  the  legal  identity  of  one  of  them  is  preserved  ; 
as  where  a  life-estate  is  merged  in  a  fee-simple,  one  being 
destroyed,  and  the  other  enlarged  by  the  operation." — Pp. 
44-5.  Obviously,  therefore,  neither  the  legislature,  nor  the 
Supreme  Court  of  Pennsylvania,  considered  that  "  consolida- 
tion  loould  he  inapplicable  to  a  union  of  two  or  more  com- 
panies in  such  a  way  that  one  of  the  original  corporations 
only  was  continued  in  existence,  while  the  others  were  merged 
in,  or  absorbed  by  it ;"  or,  as  the  same  idea  is  otherwise  ex- 
pressed, "  that  the  dissolution  of  all  the  old  corporations,  and  the 
creation  of  a  new  one,  are  essential  to  consolidation.'" 

Nor  did  the  Supreme  Court  of  Indiana  entertain  or  intend 
to  express  that  idea  in  BIcMahon  v.  Morrison,  supra.  This  is 
not  only  deducible  from  the  opinion  in  that  case,  but  is  evi- 
dent from  the  opinion  in  Eaton  c&  Hamilton  R.  R.  Co.  v.  Hunt 
(20  Ind.  457),  of  the  same  court,  delivered  only  two  years 
afterwards,  by  the  same  judge  (Perkins,  C.  J.).  "  Legislative 
acts  of  Ohio  and  Indiana  authorized  the  Eaton  and  Hamil- 
ton [of  Ohio  I  and  the  Richmond  and  Miami  [of  Indiana] 
railroad  companies,  to  consolid.nte,  on  such  terms  as  might  he 
agreed  upon,^'  says  the  learned  judge.  Accordingly,  a  contract 
was  entered  into  (p.  461),  which  declares:  ''First,  these 
companies,  their  capital  stock,  their  roads,  debts,  dues,  rights 
in  action,  franchises,  interests,  and  property  of  every  kind, 
are  merged,  united,  and  consolidated  into  one  joint- 
stock  company,  one  road,  one  interest,  and  one  property,  upon 
the   terms   following.  .      .      Second,   the   corporate 

name,  franchises,  rights,  immunities,  and  organization  of  the 
Eaton  and  Hamilton  Railroad  Company  shall  be  preserved, 
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and  remain  intact,  and  the  said  consolidated  company  shall 
be  known  by,  and  its  business  transacted  in  that  name ;  in 
every  sense,  as  if  this  consolidation  had  not  taken  place,"  <fec. 
There  does  not  appear  to  have  been  any  ratifying  statute. 

Throughout  the  opinion,  the  transaction  is  spoken  of  as  a 
consolidation  ;  although,  as  the  judge  says,  it  "appears  that, 
by  the  act  of  consolidation,  the  exact  existence  of  the  Ohio 
company  is  continued,  while  that  of  the  Indiana  company  is 
extinguished,  after  all  its  property  is  transferred  to  the  Ohio 
company."  In  this  case,  the  agreement  of  the  parties,  not 
the  statute,  is  spoken  of,  as  "  the  act  of  consolidation  ;"  as, 
in  the  others,  the  agreements  are  spoken  of  as  "  the  act  and 
terms  of  consolidation,"  and  "  the  agreement  and  act  of  con- 
solidation," respectively. 

In  regard  to  the  meaning  of  these  terms,  we  will  cite  only 
one  case  more,  that  of  The  Central  Railroad  and  Banking 
Company  of  Georgia  v.  The  State  of  Georgia,  92  U.  S.  665. 
A  statute  of  that  State  authorized  "  the  Macon  and  Western 
Railroad  Company,  and  the  Central  Railroad  aud  Banking 
Company  of  Georgia,  .  .  .  to  unite  and  consolidate  the 
stocks  of  the  said  two  companies,  and  all  the  rights,  privileges, 
immunities,  property,  and  franchises,  belonging  or  attaching 
to  said  companies,  under  the  name  and  charier  of  thenaid  'The 
Central  Railroad  and  Banking  Company  of  Georgia,'  in  such 
manner  that  each  and  every  owner  and  holder  of  shares  of  the 
capital  stock  of  the  Macon  and  Western  Railroad  Company 
shall  be  entitled  to,  and  receive  an  equal  number  of  shares 
of  the  capital  stock  of  the  consolidated  company  ;"  provided, 
that  nothing  therein  should  "  discharge  either  of  said  com- 
panies "  from  any  of  its  contracts,  but  that  they  should  all 
"  be  a^ssumed  by,  and  be  binding  on  the  Central  Railroad  and 
Banking  Company  of  Georgia,"  <fec. 

It  was  insisted  there,  as  well  as  here,  and  doubtless  upon 
the  supposed  peculiar  force  of  the  words  '*  unite  and  consol- 
idate," and  "  consolidated  companies,"  and  "  union  and  con- 
solidation "  (which  are  also  in  the  act),  that  the  statute  con- 
templated a  surrender  by  the  original  corporations  of  their 
charters,  and  the  creation  of  a  new  corporation,  which  should 
receive  the  name  of  one  of  those  passing  out  of  existence,  and 
"  the  grant  to  it  of  a  new  charter,  or  a  regrant  of  the  old." 
(P.  670).  Else  why,  it  was  probably  urged,  as  it  is  here,  if 
the  consolidated  company  is  no  other  than  the  original  Cen- 
tral Railroad  Company,  with  enlarged  property  and  privileges 
derived  from  the  other  company,  is  there  no  mention  of  the 
■words  merger,  or  absorption,  or  selling  out,  in  the  statute,  and 
why  is  that  company  made  to  commit  "the  absurdity  of 
assuming  its  own  deljts  and  liabilities  ?"     But  the  Supreme 
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Court  of  the  United  States  unanimously  decided  against  that 
view.  Its  opinion  repudiates  the  theory,  that  of  necessity, 
and  ex  vi  termini,  a  new  corporation  must  be  produced  by  the 
consolidation  of  two  or  more  previously  existing  ones ;  and  its 
judgment  is  in  accordance  with  the  rulings  in  the  cases  before 
referred  to,  and  not  in  conflict,  we  believe,  with  any  other  that 
is  reported. 

We  do  not  remember  that  there  was  any  other  than  this 
recent  decision  of  the  Supreme  Court  of  the  United  States 
which  attracted  the  attention  of  the  chancellor  and  counsel, 
as  at  variance  with  their  theory  or  doctrine  ;  and  though  they 
elaborately  pointed  out  the  differences  between  that  case  and 
the  present,  they  evidently  did  not  yield  assent  to  the  opinion 
in  the  former.  They  cling,  on  the  contrary,  to  the  definitions 
with  which  they  set  out,  as  established  by  the  "adjudged 
construction  "  of  "  adjudicated  terms ;"  and  so  dominating 
had  their  ideas  of  these  become,  as  to  urge  them  into  another 
serious  error. 

One  of  the  chief  pillars  of  their  argument  is,  that  the  Geor- 
gia companies  had  no  authority  from  the  legislature  of  their 
State  to  enter  into  an  union,  by  which  one  of  the  contracting 
corporations  should  survive  another,  or  the  others,  and  con- 
tinue to  exist,  with  the  stockholders,  property,  and  rights  of 
the  latter,  as  its  stockholders,  property  and  rights  ;  but  that, 
however  advantageous  this  might  be  to  all  concerned,  or 
however  much  insisted  on,  yet  the  existing  corporations  must 
all  perish,  and  a  new  one  be  brought  into  being  as  the  con- 
solidated corporation,  though  to  be  endowed  only  and  exactly 
as  such  survivor  might  have  been.  In  emphatic  language, 
counsel  say  :  "  "  There  is  no  word,  term,  or  expression,  in 
those  enabling  acts,  in  their  charters,  or  in  any  act  of  the 
legislature  of  Georgia  relating  to  these  companies,  that  tends 
to  authorize  any  such  sale,  transfer,  merger,  or  absorption  ;" 
that  is,  to  put  it  in  words  which  will  not  delude,  to  authorize 
a  union  of  the  rights,  property  and  effects  of  one  or  more  of 
the  original  corporations,  with  those  of  another,  coupled  with 
a  provision  that  the  stockholders  of  the  former  should  become 
and  be  stockholders  of  the  latter  also.  Alluding  to  the  stat- 
utes, counsel  proceed  :  "  The  terms  used,  and  the  only  ones 
used,  are  these  :  that  said  companies  '  are  hereby  authorized 
and  empowered  ....  to  unite  and  consolidate  their 
road,  stock  and  franchises,  with  the  road,  stock  and  franchises 
(of  each  other),  and  any  other  railroad  company  of  this  or 
any  adjacent  State.' "  Here  they  stop.  Nothing  but  the 
conviction  that  "  the  dissolution  of  all  the  old  corporations, 
and  the  creation  of  a  new  one,  are  essential  to  consolidation," 
and  that  the  terms,   "  unite  and  consolidate,''   no  matter  how 
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qualified,  necessarily  import  this,  could  have  prevented  coun- 
sel from  seeing  any  thing  material  in  the  words  immediately 
following  those  they  cite,  and  therefore  from  quoting  the 
sentence  to  the  end.  If  they  had  done  so,  it  would  appear 
that  the  corporations  referred  to  were  authorized,  by  the 
statutes  of  Georgia,  "  to  unite  and  consolidate  their  road, 
stock  and  franchises,"  with  those  of  each  other,  and  those  of 
any  other  company  of  that  or  any  adjacent  State,  "  to  such 
extent,  and  on  such  terms,  as  may  be  agreed  on,  by  and  with  the 
company  or  companies  entering  into  agreement  loith  them  ;"  and 
it  could  have  been  only  because  fully  prepossessed  by  the  same 
conviction,  that  the  chancellor,  in  pursuing  the  same  line  of 
argument,  although  he  sets  forth  this  additional  clause,  con- 
cedes to  it  no  effect,  and  makes  on  it  no  comment  whatever. 

Yet,  as  we  before  have  seen,  it  was  under  laws  similar  in 
phraseology,  but  less  emphatic,  perhaps,  that  the  same  court 
and  judge  of  Indiana,  on  whose  brief  opinion,  in  another 
case,  the  interpretation  we  have  discussed  was  made  chiefly 
to  depend,  upheld,  as  a  consolidation,  a  union  between  two 
railroad  corporations  of  different  States,  by  which,  while  one 
of  them  was  extinguished,  the  other  acquired,  according  to 
the  agreement  of  the  parties,  its  rights  and  privileges,  and 
became  in  part  the  property  of  its  stockholders.  "  Legisla^ 
tive  acts  of  Ohio  and  Indiana,"  says  the  Chief-Justice  who 
delivered  the  opinion,  authorized  these  "  railroad  companies 
to  consolidate  upon  such  terms  as  might  be  agreed  upon."  That 
was  the  authority  for  their  union.  What  their  agreement 
was,  has  been  shown  heretofore.  Their  right  to  enter  into  it, 
under  the  statute,  was  thought  so  clear,  that  it  was  not  made 
the  subject  of  argument. 

Doubtless,  other  similar  cases  might  be  found,  if  sought 
for.  But,  if  our  minds  be  disabused  of  the  error  previously 
combatted,  authorities  of  this  kind  are  not  needed.  This 
proposition,  we  think,  is  plainly  established.  When  the  rights, 
franchises,  and  effects  of  two  or  more  corporations,  are,  by 
legal  authority  and  agreement  of  the  parties,  combined  and 
united  into  one  whole,  and  committed  to  a  single  corporation, 
the  stockholders  of  which  are  composed  of  those  (so  far  as 
they  choose  to  become  such)  of  the  companies  thus  agreeing, 
this  is  in  law,  and  according  to  common  understanding,  a  con- 
solidation of  such  companies ;  whether  such  single  corpora- 
tion, called  the  consolidated  company,  be  a  new  one  then 
created,  or  one  of  the  original  companies,  continuing  in  exist- 
ence with  only  larger  rights,  capacities  and  property.  Accept- 
ance of  this  as  correct,  makes  it  easy  to  understand,  that 
authority  given  to  consolidate,  "  to  such  extent,  and  on  such 
terms,  as  the  parties  may  agree  upon,"  confers  the  power  to 
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constitute  one  of  the  original  companies  the  consolidated  com- 
pany. And  the  11th  article  of  the  contract  with  A.  D.  Breed, 
made  several  months  after  the  passage  of  the  enabling  acts 
of  Georgia,  leaves  little  room  to  doubt  that  these  were  under- 
stood by  the  parties  concerned,  as  conferring  this  power. 

The  authority'  being  granted,  the  inquiry  is  then  reduced 
to  this  :  Whether,  by  the  articles  of  agreement  in  this  case, 
and  the  statutes  ratifying  them,  the  consolidated  company  is 
a  new  corporation,  or  the  Alabama  and  Tennessee  Rivers 
Eailroad  Company,  with  rights  and  property  enlarged,  under 
a  new  name. 

On  this  question  we  must  refer  to  what  was  said  in  our 
former  opinion  in  this  cause. — 53  Ala.  313  et  seq.  The  fur- 
ther observations  we  shall  make,  will  relate  chiefly  to  the  lan- 
guage of  the  agreement  and  statutes,  and  be  made  in  res- 
ponse to  the  criticisms  of  the  same  by  counsel  and  the  chan- 
cellor. We  premise,  however,  that  a  consolidation  of  corpo- 
rations, though  accompanied  by  a  transfer  of  property,  is 
quite  different  from  a  mere  sale,  and  might  at  that  day  have 
involved,  especially  when  to  be  effected  under  the  laws  of  two 
different  States,  very  embarrassing  considerations.  There 
were  no  established  forms  for  instruments  to  be  used  for  such 
^  purpose.  It  had  been  said,  also,  in  judicial  opinions,  one 
from  the  Supreme  Court  of  the  United  States,  that  two  States 
could  not  jointly  create,  or  unite  in  creating,  one  and  the 
same  corporation ;  and  it  was  not  until  1870  that  this  doctrine 
was  overturned,  in  Railroad  Company  v.  Harris,  12  Wallace. 
It  is  to  be  observed,  too,  that  the  enabling  statutes  do  not 
themselves  undertake  to  create  a  new  corporation. 

Let  us  look  now  to  the  contract  of  consolidation.  The  first 
three  short  articles,  and  the  5th,  very  naturally  set  forth,  first, 
the  agreement  to  consolidate  the  three  companies  into  one, 
which  shall  possess  the  combined  rights,  property,  and  privi- 
leges of  them  all,  and  be  composed  of  the  stockholders  of  all, 
to  the  extent  of  their  several  payments,  and  be  responsible 
for  the  debts  of  all.  These  four  articles  are  almost  the  exact 
equivalent  of  the  first  article,  above  set  forth,  of  the  similar 
agreement  in  Eaton  &  H.  R.  R.  Co.  v.  Hunt,  supra  (20  Ind. 
460),  and  of  the  first  article  in  that  of  the  Philadelphia,  Wil- 
mington &  Baltimore  R.  R.  Co.  v.  Maryland  (10  How.  383). 
But  the  parties  did  not  go  on,  as  in  the  latter  case  (intend- 
ing to  create  a  new  corporation)  they  did,  to  frame  a  charter 
of  incorporation  for  a  new  company,  by  prescribing  the 
number  of  its  shares  of  stock  and  the  amount  of  each, — when, 
where,  and  how  such  new  company  should  be  organized ; 
what  its  name  should  be ;  the  number  of  its  directors,  or 
other  officers ;  how  they  should  be  appointed,  and  the  pow-» 
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era  they  should  possess  ;  or  any  of  the  other  provisions  neces- 
sary in  a  charter  of  incorporation,  that  relate  to  the  interior 
structure  and  action  of  a  body  politic,  and  give  it  vitality  and 
individuality  as  such.  Nothing  in  these  four  articles,  of  this 
contract  of  consolidation,  decides,  or  was  intended  to  decide, 
under  what  charter  cf  incorporation  the  company  should  be 
organized  and  operate,  or,  therefore,  what  particular  institu- 
tion, or  bod}'  politic,  should  possess,  employ  and  exercise  the 
rights,  property  and  franchises  thus  combined,  and  be  the 
consolidated  company. 

This  is  first  provided  for  in  the  4th  article,  as  follows : 
"  The  president  and  board  of  directors  of  the  Alabama  and 
Tennessee  Rivers  Railroad  Company  shall  have  and  exer- 
cise full  power  and  control  over  all  tlie  property  of  all  of  said 
companies,  hereby  made  the  property  of  the  consolidated 
company,  and  .  .  .  shall  cause  the  railroad^  ivhich  is  now 
completed  from  Selma  to  Blue  3Iountain,  to  be  extended  and 
computed  from  Blue  Mountain,  by  way  of  Rome,  to  Dalton,  over 
the  best  and  most  practicable  route  ;  and  to  enable  them  to  do 
so,  and  to  liquidate  the  debts  of  said  company,  the  said  pres- 
ident and  directors  are  hereby  authorized  to  issue  bonds,  and 
execute  a  mortgage  or  mortgages  on  any  part  or  all  of  the 
property  and  franchises  of  all  of  said  companies,  including 
the  road-bed  and  right  of  way  from  Selma  to  Dalton." 

Possession  atid  control  of  the  common  property  and  inter- 
ests are  hereby  unreservedly  conferred ;  and  the  duty  is  im- 
•  posed  of  carrying  on  the  great  work,  to  accomplish  which 
the  consolidation  was  effected,  not  temporarily,  but  to  comple- 
tion, all  the  power  which  the  constituent  companies  them- 
selves had,  or  could  grant,  being  conferred  to  insure  its 
execution.  And  no  where  else  in  the  agreement,  is  the 
duty  or  authority  to  build  and  complete  the  road  to  Dalton, 
or,  consequently,  the  franchises  necessary  for  its  accomplish- 
ment, transferred  or  given  to  any  other  company,  whether  by 
a  description  of  it  as  the  consolidated  company,  or  by  any 
other  designation. 

Language  could  have  been  used,  which  more  directly  and 
explicitly  would  have  constituted  the  Alabama  company  the 
consolidated  company.  Perhaps,  this  was  prevented  by 
doubts  existing  as  to  the  proper  manner  of  effecting  it,  under 
the  acts  of  two  separate  States,  and  by  the  impression  that 
the  original  corporations  ought,  as  existing,  individual  entities, 
jointly  to  engage  to  abide  by  and  confirm  whatever  the  con- 
solidated company,  or  the  Alabama  company  as  the  consoli- 
dated company,  might  do  in  the  premises,  until  the  authority 
should  be  perfected  and  perpetuated  by  ratification.  But, 
however  that  may  be,  it  is  clear  from  this  article,  and  the 
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6th  and  7th  (to  be  considered  next),  that  the  intent  of  the 
parties  was  to  invest  the  Alabama  and  Tennessee  Kivers  Rail- 
road Company  with  all  the  property,  powers  and  franchises, 
to  be  possessed  and  exercised  by  the  consolidated  company, 
for  the  performance  of  its  functions.  It  was  the  consolidated 
company,  or  there  was  none. 

The  6th  article  declares  :  "All  acts,  contracts,  and  obliga- 
tions, done  and  made,  or  assumed,  by  and  under  the  author- 
ity of  the  president  and  directors  of  the  Alabama  and  Ten- 
nessee Rivers  Railroad  Company,  and  all  such  acts,  contracts 
and  obligations,  hereafter  done,  made  or  assumed,  by  or  under 
the  authority  of  said  president  and  directors,  shall  be  valid 
and  binding  on  all  of  said  companies  hereby  consolidated 
into  one."  This  appears  to  be^  a  reitei*ation  of  what  had,  in 
effect,  been  declared  in  the  4th  article,  and  to  have  been  writ- 
ten under  the  influence  of  the  same  doubts  and  impressions, 
with  the  view  of  establishing  beyond  cavil  the  authority  of  the 
Alabama  corporation  to  act  for  "  all  of  said  companies  [there- 
by! consolidated  into  one,"  as  in  fact  that  one. 

The  learned  chancellor  and  counsel  have  ingeniously  and 
elaborately  argued,  that  the  provisions  of  this  and  the  4th 
article  relate  only  to  an  ad-interim  arrangement,  or  adminis- 
tration ;  and  this,  by  the  president  and  board  of  directors  of 
the  Alabama  company,  as  special  agents,  and  not  by  the 
company  itself.  In  regard  to  the  latter  point,  such  an  inter- 
pretation is  but  "  a  sticking  in  the  bark."  Behind  those 
oflficers  is  the  company  they  represent,  which  elected  them 
such,  and  to  which  only  they  report  and  are  responsible  ;  and 
as  it  is  only  through  and  by  them  that  it  could  act  in  its  cor- 
porate character,  we  must  understand  the  company  as  here 
itself  referred  to.  In  the  10th  article  it  is  declared,  by  its 
full  original  statutory  name,  to  be  **  the  acting  and  controll- 
ing company."  The  subject  of  an  ad-interim  arrangement  is 
brought  up  again,  and  will  then  be  further  considered. 

The  7th  article  provides  :  "  That  at  the  next  annual  meet- 
ing of  the  stockholders  of  the  Alabama  and  Tennessee  Rivers 
Railroad  Company,  all  the  stockholders  of  each  one  of  said 
companies  shall  have  a  right  to  vote,  either  in  person  or  by 
proxy,  according  to  the  amount  of  his  or  her  stock."  And 
the  evidence  shows  that,  at  that  time,  stockholders  of  the 
Georgia  companies  came  to  Selma,  where  the  office  of  the 
Alabama  company  was,  and  took  part  with  those  of  the  Ala- 
bama company,  all  acting  together,  in  the  election  of  direct- 
ors at  that  meeting.  This  was  in  May,  1867,  the  time  for  the 
regular  annual  meeting  of  that  company. — Depositions  of 
Thos.  A.  Walker,  Edward  White,  D.  J.  Printup.  What  else 
was  done  at  that  important  meeting,   and  by  the  board  of 
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directors  before  and  shortly  afterwards,  was,  of  course,  entered 
on  the  minutes  of  the  proceedings ;  which,  if  produced, 
ought  to  throw  Ught  on  the  subject.  But  we  have  nothing 
from  the  Selma,  Rome,  and  Dalton  Railroad  Company,  or  its 
oflScers,  who,  on  this  branch  of  the  controversy,  are  on  the 
side  of  complainants,  to  show  what  those  proceedings  were. 
Doubtless,  they  were  entered  in  the  old  book  of  the  minutes 
of  the  Alabama  and  Tennessee  Rivers  Railroad  Company ; 
which  book,  and  others,  were  consumed  when  the  office  of  the 
Selma,  Rome,  and  Dalton  Railroad  Company,  in  Selma,  was 
destroyed  by  fire,  April  29th,  1870.  The  testimony  of  Chap- 
man, its  secretary  and  treasurer,  is  express,  that  this  book 
was  among  those  then  burned.  "  The  current  books  of  the 
Selma,  Rome,  and  Dalton  Railroad  Company,"  opened,  of 
course,  after  the  adoption  of  that  name,  and  after  that  con-* 
vention  of  stockholders,  in  May,  1867,  less  than  three  years 
before,  were  all  saved  ;  and  among  these,  doubtless,  the  book 
of  minutes  of  its  subsequent  proceedings.  What  the  first 
entries  in  it  were,  and  when  made,  does  not  appear. 

Complainants'  counsel  say  of  this  7th  article  :  "  This  was, 
also,  an  ad-interim  arrangement,  and,  at  first  glance,  appears 
confused  and  confusing."  They  explain  the  article,  after  this 
manner  :  "  Some  time  must  elapse  before  the  new  corporate 
name  could  be  obtained,  and  a  new  corporate  organization 
be  perfected.  Meanwhile,  it  was  essential  that  organization 
should  be  kept  up,  by  the  annual  convention  of  stockholders 
of  such  companies,  prescribed  by  law  ;  and  that  the  stock- 
holders of  all  three  companies  should  now  meet  together,  for 
the  transaction  of  the  business,  in  which  all  were  now  inter- 
ested  The  parties,  therefore,  provided,  that 

such  a  convention  should  be  held  *  at  the  next  annual  meet- 
ing of  the  stockholders  of  the  Alabama  and  Tennessee  Rivers 
Railroad  Company.'  ...  It  was  a  special  provision, 
for  the  one  meeting  of  all  the  stockholders  of  the  three  com- 
panies, which  would  have  to  be  held  in  the  interval,  before  the 
new  corporate  name  could  be  obtained,  and  the  new  corpo- 
rate organization  perfected."  This  is  the  conclusion  to  which 
the  chancellor  also  comes. 

The  error  of  this  argument  is  manifest.  Neither  was  there 
in  fact,  nor  was  it  expected  there  would  be,  any  such  interval 
•  between  the  date  of  the  contract  of  consolidation,  August, 
186B,  and  the  time  when  "  the  new  corporate  name  could  be 
obtained,"  as  to  afford  room  in  the  meantime  for  this  imag- 
inary preliminary  convention,  of  which  counsel  speak,  and 
which  was  never  held.  It  was  well  known  that,  according  to 
law,  the  legislatures  of  Alabama  and  Georgia  would  severally 
convene,  as  they  did,  in  the  following  November,  only  a  little 
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more  than  three  months  afterwards;  while  the  "next  annual 
meeting  "  of  the  stockholders  of  any  of  these  companies  would 
not  be  held  until  the  subsequent  spring  or  summer.  That  of 
the  Alabama  and  Tennessee  Rivers  Railroad  Company  came 
on  in  May,  1867  ;  long  before  which  time,  Georgia  in  Decem- 
ber, 1866,  and  Alabama  early  in  February,  1867,  had  ratified 
the  consolidation,  and  authorized  the  adoption  of  the  name, 
"  The  Selma,  Rome  and  Dalton  Railroad  Company,"  and  the 
charter,  with  all  its  amendments,  of  the  Alabama  and  Ten- 
nessee Rivers  Railroad  Company. 

Hereupon,  according  to  the  theory  of  an  ad-interim  admin- 
istration, there  would  have  been  a  bad  state  of  affairs.  The 
ratification  being  accomplished,  and  a  name  given,  the  origi- 
nal companies,  by  virtue  of  their  own  act,  would  all  be  dis- 
solved, and  become  extinct.  Yet,  they  would  also,  before 
dying,  have  pre-arranged  that  their  successor  should  not 
come  into  being  until  some  months  after  their  decease,  when 
the  next  annual  meeting  of  the  stockholders  of  one  of  the 
dissolved  companies,  if  then  existing,  should  regularly  be 
held.  Was  it  their  intention  to  leave  their  immense  property 
without  any  owner  in  the  meantime? 

The  intelligent  president  and  directors  of  these  railroad 
companies,  and  their  counsellors,  did  not  intend  to,  and  did 
not,  enter  into  any  such  agreement  of  consolidation  as  this. 
They  had  committed  the  conduct  to  completion  of  their  great 
enterprise  to  the  corporation  which  had  constructed,  and  was 
in  possession  of  the  135  miles  of  railroad  then  built,  and 
nearly  all  of  the  other  property  at  that  time  acquired  or 
available.  They  had  done  all  they  supposed  they  could  do, 
towards  confirming  its  authority  and  giving  efficiency  to  its 
operations,  as  the  consolidated  company  ;  and  understand- 
ing that  the  stockholders  of  the  two  other  companies  were 
now,  or,  upon  ratification  by  the  legislatures,  would  be  stock- 
holders of  the  Alabama  company,  which  was  then  also  to 
receive  a  less  unwieldy  and  more  suitable  name,  but  agreeing 
not  to  interfere  with  the  action  of  its  elected  officers,  during 
its  current  business  year,  they  took  care  to  provide,  by  arti- 
cle 7,  that  "  at  the  next  annual  meeting"  of  the  stockholders 
of  this  company,  "  The  Alabama  and  Tennessee  Rivers  Rail- 
road Company,"  the  community  of  interests  and  rights  which 
the  stockholders  of  all  the  companies  had  therein  should  be 
recognized,  by  their  being  assembled  together  to  participate 
in  the  proceedings  of,  and  vote  all  alike  and  equally  as,  the 
stockholders  of  this  company.  Regarding  it  as  the  consoli- 
dated company,  and  that,  by  reason  of  its  being  so,  the  mem- 
bers of  all  the  constituent  companies  were  equally  its  mem- 
bers and  corporators,  nothing  could  be  ffloye  natural  th^-n  the 
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provision  made  by  this  article.  There  is,  then,  nothing  "con- 
fused or  confusing "  about  it.  It  becomes  so,  only  when 
applied  to  a  theory  different  from  that  in  compliance  with 
which  it  was  adopted. 

The  8th  article  is  as  follows :  "  Each  of  the  parties  to  this 
contract  and  agreement  shall  ask  of  the  legislatures  of  their 
respective  States  the  enactment  of  a  law,  giving  one  name  to 
aU  of  said  companies  hereby  consolidated  under  authority  from 
each  of  said  States."  The  entire  object  of  this  article,  and  a 
whole  article  is  devoted  to  it,  is  to  obtain  a  name  given  by 
laws  of  both  the  States,  that  should  be  significant  of  the 
union  of  the  three  companies.  They  evidently  did  not  want 
to  be  called  "  The  Alabama  and  Tennessee  Rivers  Railroad 
Company."  They  were  intent  on  having  what,  in  the  10th 
article,  is  twice  called  "  a  common  name,"  and  in  this  article 
"  one  name  to  all  of  said  companies  hereby  consolidated." 
And  that  finally  adopted  embraces  the  names  of  the  three 
towns  or  cities  which  were,  severally,  the  seats  or  homes  of 
the  three  constituent  companies — Selma,  Rome,  and  Dalton. 
They  do  not  in  this,  or  any  other  article,  provide,  or  say  any 
thing  about  obtaining  a  charter  of  incorporation  for  the  con- 
solidated company.     Why  is  this  ? 

A  charter  is  necessary  to  the  creation  of  a  new  corporation; 
and  the  charter  of  a  railroad  corporation  grants  franchises  of 
two  kinds.  The  first  object  and  office  of  such  an  instrument 
is  to  confer  on  natural  persons  the  capacity  and  privilege,  as 
individual  shareholders  or  corporators,  of  being  associated 
together,  and  constituted  into  one  organism,  a  body  politic, 
whereby  they  may  cooperate  in  accomplishing  the  objects  for 
which  it  is  created,  without  individual  liability  for  its  acts  or 
contracts,  and  with  power  of  succession  in  the  membership. 
To  this  end,  such  charters,  ordinarily,  prescribe  their  rights, 
responsibilities  and  powers  as  corporators ;  the  shares  into 
which  the  capital,  if  it  be  a  business  corporation,  shall  be 
divided  ;  how  the  company  shall  be  organized ;  what  number 
of  directors,  trustees,  managers,  or  other  officers  they  shall 
have  ;  how  these  shall  be  appointed  or  elected  ;  what  portion 
of  the  authority  and  powers  of  the  corporation  they  shall  be 
invested  with,  and  in  what  manner  it  shall  be  exercised.  We 
speak  now  of  things  pertaining  to  the  interior  action  and 
structural  organization  of  the  corporation,  by  which  it  be- 
comes in  law  a  capable  artificial  person.  This  artificial  per- 
son, as  such,  is  enabled  to  own  and  dispose  of  property,  and 
transact  business ;  and  if  it  be  a  railroad  corporation,  impor- 
tant rights,  privileges  and  franchises  are  granted  to  it,  which 
belong  to  it  in  its  corporate  character,  not  to  the  corporators 
composing  it.     Thus,  the  State,  in  the  exertion  of  its  right  of 
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eminent  domain,  authorizes  it  to  build,  own,  and  operate  a 
railroad  through  a  prescribed  part  of  its  territory,  or  between 
particular  places  ;  to  acquire  therefor  a  right  of  way,  accord- 
ing to  law,  over  the  lands  of  citizens  and  private  persons, 
against  their  will;  and  to  exact  and  take  tolls  and  fares  for 
transportation  of  persons  and  property  ;  and  these  rights  and 
franchises,  like  the  visible  property  belonging  to  it  as  a  cor- 
poration, being  separable  from  its  personality,  and  transfera- 
ble, may,  by  consent  of  the  State,  be  united  and  consolidated 
with  the  like  rights,  franchises,  and  property  of  another  rail- 
road corporation,  so  that  those  of  both,  or  of  more  than  two, 
shall  become  vested  in  a  single  one.  And  that  is  what  was 
done  in  this  case,  by  authority  of  Georgia  and  Alabama. 

But  there  might  be  such  irreconcilable  differences  or  incon- 
gruity in  those  provisions  of  their  several  charters  which 
relate  to  the  rights  and  liabilities  of  the  corporators  them- 
selves, respecting  the  manner  of  their  being  organized,  their 
rights  as  voters,  the  numbers,  modes  of  appointing,  and  ex- 
tent of  the  powers  of  their  officers, — things  relating  to  their 
organization,  or  conditions  upon  which  their  incorporation 
w^s  made  to  depend, — as  that  the  inclusion  or  consolidation 
of  those  of  each  of  the  charters  into  one,  for  a  single  new 
consolidated  company,  would  make  the  corporate  body  there" 
by  created  so  misshapen  and  helpless  as  to  be  wholly  inca- 
pable of  the  functions  it  was  designed  to  perform.  Things 
directly  inconsistent  might  become  essential  parts  of  the  same 
constitutional  instrument. 

Take  one  instance  for  illustration  ;  (and  in  some  other  re- 
spects the  charters  of  these  companies  were  unlike).  Under 
the  charter  of  the  Alabama  company,  individual  corporators 
were  not  made  liable  for  the  debts  of  the  corporation,  beyond 
the  amount  of  the  unpaid  portions  of  their  shares  of  the  cap- 
ital stock.  In  one  of  the  Georgia  charters,  is  this  section  ; 
"  The  private  property  of  each  stockholder  shall  be  liable  for 
the  payment  of  the  debts  of  the  company,  in  proportion  to 
the  amount  of  stock  owned  ;"  a  clause  under  which  stock- 
holders who  had  promptly  paid  the  amounts  of  their  several 
subscriptions,  might,  if  the  undertaking  failed,  be  compelled 
to  pay  three,  five,  or  ten  times  more,  according  to  the  condi- 
tion and  involvement  of  the  company  at  the  time  of  failure. 
It  is  not  necessary  to  enlarge  on  the  consequences  of  forming 
a  company  with  such  an  impracticable  constitution.  We  can 
not  suppose  that  they  were  not  apparent  to  the  presidents, 
directors,  and  legal  advisers  of  the  parties  to  the  agreement 
of  consolidation ;  and  if,  as  is  contended,  a  neiv  corporation 
was  intended  to  be  and  was  created  by  that  act,  one  which 
had  no  previous  existence,  then,  since  to  create  it  a  corpora^ 
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tion,  it  must  have  a  charter  which,  in  such  a  case  as  this,  no 
other  being  provided,  must  consist  of  those  of  the  three  con- 
stituent companies  with  all  their  contrariant  provisions  united 
into  one,  the  parties  concerned  would  never  have  contented 
themselves  with  engaging,  by  article  8,  to  procure  only  a 
name  and  nothing  else  for  their  new  corporation.  They 
would  have  been  earnest  to  obtain  a  new  charter  for  it  also. 
And  why  were  they  not?  Certainly,  because  they  thought 
their  intention  sufficiently  declared  in  previous  articles,  that 
the  consolidated  property,  powers  and  franchises  of  the  three, 
were  to  be  exercised  by  and  vested  in  a  living  company  that 
then  was,  and  long  before  had  been,  organized  and  in  opera- 
tion, under  a  charter  with  which  they  were  entirely  satisfied, 
except  the  name  it  gave.  And  they  justly  thought  that  the 
new  name  desired  should  be  prescribed  and  recognized  in 
the  laws  of  both  of  the  States  in  which  the  railroad  was  to 
be  built,  and  by  which  severally  the  rights  and  franchises  to 
be  exercised  had  been  granted  to  corporations  differently 
designated. 

Article  10  runs  thus  :  "  Unlil  a  common  name  shall  be  law- 
fully given,  under  which  the  franchises  of  each  of  said  com- 
panies shall  be  united,  the  Alabama  and  Tennessee  Rivers 
Railroad  Company  shall  be  the  acting  and  controlling  com- 
pany ;  and  the  organization  of  the  other  companies  may  be  con- 
tinued until  then,  for  the  purpose  only  of  preserving  and 
enabling  the  acting  and  controlling  company  to  exercise  the 
franchises  hereby  consolidated  or  united  with  the  franchises  of 
said  acting  and  controlling  company ;  and  all  the  contracts  and 
obligations  which  may  be  entered  into  or  made  for  said  con- 
solidated company,  shall  be  done,  until  a  common  name  shall 
be  lawfully  given  as  aforesaid,  in  the  name  and  in  accordance 
with  the  franchises  of  the  Alabama  and  Tennessee  Rivers 
Railroad  Company." 

This  article  is  so  vaguely  worded  as  to  afford  apparently 
some  support  for  the  theory,  derived  from  the  word  "  until," 
of  an  ad-interim  administration.  The  chief  purpose,  though, 
of  the  article,  seems  to  have  been,  by  further  assurances,  to 
create  confidence  in  and  confirm  the  authority  of  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company  to  exercise 
all  the  rights  and  powers  previously  belonging  to  each  of  the 
companies  separately ;  and  as  provision  had  been  made  by 
article  8  for  a  change  of  its  name  by  statutes, — doubtless,  the 
same  by  which  it  was  expected  that  its  new  authority  and 
powers  would  be  ratified — it  was  apparently  thought  proper 
to  declare  expressly  that,  "  until"  this  was  done,  all  that  this 
company,  "  the  acting  and  controlling  company,"  might  do, 
in  the  prosecution  of  the  common  enterprise,  in  its  own  origi- 
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nal  name,  should  be  as  binding  and  valid,  as  if  done  after- 
wards, in  the  new  name  to  be  given.  And  in  support,  to  that 
time,  of  this  authority,  "  the  organization  of  the  other  com- 
panies," was  to  be  continued,  "  for  the  purpose  only  of  pre- 
serving and  enabling  the  acting  and  controlling  company  to 
exercise  the  franchises  hereby  consolidated  or  united  with  the 
franchises  of  said  acting  and  controlling  company."  It  is 
plainly  indicated  that  this  acting  and  controlling  company, 
imth  whose  franchises  those  of  the  others  were  thereby  con- 
solidated, was  expected  to  survive  those  others ;  and  that  the 
franchises  of  which  they  were  now  deprived,  were  to  be  pre- 
served and  perpetuated  as  portions  of  its  faculties,  rights  and 
powers. 

The  word  "  acting,"  in  the  connection  in  which  it  is  used 
above,  does  not  signify,  as  argued,  that  this  company  was  to 
be  the  "  agent"  merely,  and  for  a  time,  of  the  other  compa- 
nies. An  agent  is  not,  in  reference  to  his  principals,  the 
"  controlling  "  person,  but  the  reverse.  "  Acting  "  is  used  in 
the  sense  of  operating.  This  was  the  operating  and  controll- 
ing company. 

Nor  does  the  consolidation  of  the  franchises  of  the  other 
companies  "  ivith  "  its  franchises,  as  expressed  in  this  article, 
mean,  as  in  many  instances  it  might,  no  more  than  a  consoli- 
dation of  its  franchises  with  theirs — that  is,  sirapl}^  a  union 
of  all,  as  insisted  on.  The  language  and  context  plainly  im- 
port that  the  Georgia  companies  were  so  divested  of  their 
rights  and  powers,  as  to  leave  no  reason  why  they  should  be 
any  longer  continued  in  existence ;  while,  evidently,  it  was 
intended  that  the  Alabama  company  should  possess  both 
theirs  and  its  own,  and  "  exercise  "  them,  too,  in  causing  "the 
railroad  which  [was  then]  completed  from  Selma  to  Blue 
Mountain,  to  be  extended  and  completed  from  Blue  Moun- 
tain, by  way  of  Rome,  to  Dalton."  This  office  and  work, 
devolved  on  it  by  the  4th  article  of  the  contract  of  consolida- 
tion, are  not  transferred  to  any  other  company.  Nor  were 
the  franchises  which  were  "consolidated  with"  its  franchises, 
to  enable  it  to  perform  the  functions  of  the  consolidated  com- 
pany, separated  therefrom,  to  be  disposed  of  otherwise,  or 
its  authority  or  powers  in  the  least  impaired,  by  any  thing 
in  the  10th  or  any  other  article  of  that  contract. 

In  fine,  while  it  appears  that  all  the  consolidated  rights, 
property  and  franchises  of  the  constituent  corporations,  were 
united  in  the  Alabama  company,  with  the  intent  that  it  should 
employ  and  exercise  them  in  execution  of  the  purposes  for 
which  they  were  conferred,  and  that  the  stockholders  of  the 
other  companies  should  become  stockholders  in  it,  and  those 
companies  be  dissolved ;  it  is  also  clear  that  no  new  corpo- 
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ration  was  created,  or  sought  to  be  created,  by  the  contract 
we  have  examined,  to  take  the  place  of  the  Alabama  and 
Tennessee  Rivers  Railroad  Company,  as  the  consolidated 
company.  If,  says  the  Supreme  Court  of  the  United  States, 
"  there  be  no  words  of  grant  of  corporate  powers,  it  is  diffi- 
cult to  see  how  a  new  corporation  is  created.  If  it  is,  it  must 
be  by  implication  ;  and  it  is  an  unbending  rule,  that  a  grant 
of  corporate  existence  is  never  implied." — Central  Railroad 
V.  Georgia,  92  U.  S.  670.  Many  franchises  may  be,  and  are 
granted,  by  charters  that  do  not  incorporate  the  grantees. 
They  are  not  charters  of  incorporation. 

6.  We  have  now  reviewed  all  the  articles  in  the  contract  of 
consolidation  deemed  material  in  this  discussion.  The  com- 
panies" being  authorized  by  law  "  to  unite  and  consolidate 
their  roads,  stocks  and  franchises,  ...  on  such  terms, 
and  to  such  extent "  as  they  might  agree  upon,  and  having 
entered  into  and  adopted  the  agreement  we  have  been  con- 
sidering ;  what  did  the  legislatures  of  the  two  States  then  do? 
They  enacted  (the  State  of  Georgia  first),  "  that  the  consoli- 
dation of  "  the  two  Georgia  companies,  designating  them  by 
their  full  names,  "  ivith  the  Alabama  and  Tennessee  Rivers 
Railroad  Company  of  the  State  of  Alabama,  so  as  to  form 
one  consolidated  railroad  company  for  the  construction  and 
use  of  a  railroad  to  be  constructed  from  Blue  Mountain,  in 
the  State  of  Alabama,  as  a  continuation  of  the  Alabama  and 
Tennessee  Rivers  Railroad,  by  way  of  Rome,  to  Dalton,  in 
the  State  of  Georgia  "  [using  substantially  the  language  of 
the  4:th  article  of  the  contract],  "  be,  and  the  same  is  hereby, 
ratified  and  approved ;  and  the  consolidated  company,  acting 
by  its  board  of  directors,  shall  be,  and  is  hereby,  authorized 
and  enlpowered  to  adopt  the  corporate  name  and  style  of  the 
Selma,  Rome,  and  Dalton  Railroad  Company,  and  to  adopt 
as  its  charter  the  charter  of  the  said  Alabama  and  Tennessee 
Rivers  Railroad  Company,  as  now  existing,  with  all  the 
amendments  thereto."  The  latter  provision  was  probably 
deemed  especially  proper  in  the  act  of  Georgia,  as  a  declara- 
tion of  her  express  consent  that  franchises  granted  by  that 
State  to  companies  of  her  own  might  be  vested  in  and  en- 
joyed by  a  company  incorporated  and  organized  under  stat- 
utes of  Alabama. 

What,  then,  was  ratified?  "The  consolidation  of"  the 
Georgia  companies  ivith  the  Alabama  and  Tennessee  Rivers 
Railroad  Company,  in  the  language  of  the  statute  of  this 
State,  "as  agreed  on  by  and  between  said  companies."  Ob- 
serve, also,  that  it  is  "  the  board  of  directors  "  of  the  consoli- 
dtfted  company,  to  whom  authority  is  given  to  adopt  the 
name  mentioned  and  the  charter  of  the  Alabama  company. 
Vol.  liXrr. 
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This  means,  of  course,  a  consolidated  company  already  exist- 
ing and  organized ;  for  none  other  could  have  a  board  of  direc- 
tors. But  no  neiv  corporation  had  been  brought  into  exist- 
ence. Is  it  supposed  that  a  board  of  directors  was  to  be  self- 
created,  and  then  to  adopt  a  name  and  charter  for,  and  after- 
wards to  build  up,  under  itself,  a  corporation  which  must 
exist  before  it  could  have,  or  the  persons  so  acting  could  be 
its  board  of  directors?  Certainly  no  other  company  could 
have  been  thus  referred  to,  in. this  grant  of  authority  to  adopt 
a  name  and  charter,  but  the  Alabama  and  Tennessee  Rivers 
Railroad  Company.  And  very  probably,  if  we  had  the  min- 
utes of  the  proceedings  of  its  board  of  directors  of  that  day, 
it  would  be  found,  that,  almost  immediately  after  the  passage 
of  these  laws,  that  board  formally  discarded  the  old  name  of 
the  company,  and  adopted  the  title,  "The  Selma,  Rome,  and 
Dalton  Railroad  Company,"  before  the  convention  of  its 
stockholders  in  that  year's  "annual  meeting,"  and  that  the 
company  went  right  on  transacting  business  as  before,  with- 
out any  other  than  this  nominal  change. 

The  adoption  of  a  new  name,  a  circumstance  not  uncom- 
mon, did  not,  of  course,  abolish  the  corporation  ;  and  "  the 
gift  of  new  powers  to  a  corporation,"  says  the  Supreme  Court 
of  the  United  States,  "  has  never  been  thought  to  destroy 
its  identity,  much  lees  to  change  it  into  a  new  being.  Such 
a  gift  is  not  a  grant  of  corporate  existence.  It  assumes  cor- 
porate life  already  existing." — Central  B.  R.  Co.  v.  Georgia, 
supra.     Uunquestionably  this  is  true  in  the  present  instance. 

However  a  consolidation  of  one  corporation  with  another 
may  affect  prior  executory  contracts,  and  absolve  a  stock- 
holder of  either  trom  obligation  to  continue  that  relation,  or 
a  guarantor  of  stock,  or  a  person  who  had  agreed  to  lend 
money  for  its  bonds,  from  his  contract,  upon  the  principle  of 
the  plea,  non  veni  in  hanc  conventionern — that  he  did  not  engage 
to  do  what  is  now  required  of  him ;  such  decisions  do  not 
touch  the  case  and  questions  now  presented.  And  if,  in  rela- 
tion to  an  existing  railroad  corporation  of  one  State,  with 
whose  franchises  those  granted  by  another  State  to  other 
companies  have  been  consolidated,  the  ratifying  statutes, 
intended  to  be  identical,  of  the  two  consenting  States,  in  con- 
ferring upon  it,  "  through  its  board  of  directors,"  authority  to 
adopt  a  designated  name,  go  on  further  to  say,  "  and  to  adopt, 
as  its  charter,  the  charter  "  it  had  already  received  from  the 
State  which  created  it ;  this  may  be  considered  as  a  grant  of 
authority  to  such  company,  or  requirement  of  it,  by  both 
States  concurrently,  to  proceed  in  the  exercise  of  its  enlarged 
powers  under  the  charter  of  its  incorporation.  True,  the  pro- 
vision may  have  been  unnecessary,  and  the  enactments  J,be 
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inexpertly  framed.  But  we  can  not  give  to  them  any  other 
reasonable  interpretation,  than  that  they  ratify  and  validate 
an  agreement  that  the  Alabama  company  shall  possess  and 
exercise  the  combined  franchises  of  the  three  companies,  "for 
the  construction  and  use"  of  a  railroad,  as  a  continuation  of" 
that  of  the  Alabama  company,  "  by  way  of  Eome,  to  Dalton 
in  the  State  of  Georgia." 

This  conclusion  is  confirmed  by  other  circumstances.  The 
proceedings  to  consolidate  were  in  progress,  from  near  the 
beginning,  to  the  end  of  the  year  1866.  After  the  negotia- 
tions of  Lapsley  with  the  Georgia  companies,  the  acts  author- 
izing the  consolidation  were  passed ;  and  later  still,  in  May 
of  the  same  year,  "  the  Breed  contract "  was  entered  into. 
By  it,  Mr.  A.  D.  Breed  took  upon  himself  the  burden  and 
expense  of  extending  and  completing  the  railroad  from  Blue 
Mountain,  to  which  place  it  had  then  been  built,  about  one 
hundred  miles  further,  to  Dalton,  in  Georgia ;  he  agreeing  to 
do  so  with  no  other  security  than  that  to  be  afforded  by  the 
road  itself,  and  its  appurtenances,  and  the  lands  and  other 
property  of  the  Alabama  and  Tennessee  Rivers  Eailroad 
Company,  indebted  as  it  was.  And  that  contract,  as  shown 
in  our  former  opinion,  was  expressly  based  on  the  expectation, 
that  "  the  chartered  rights  and  privileges  " — nothing  else  was 
wanted — of  the  Georgia  companies,  would  "  be  transferred 
to,  and  vested  in  "  the  Alabama  company  ;  one  of  them  hav- 
ing signified  to  it  "  a  perfect  willingness  to  enter  into  any 
arrangement "  it  desired,  "  for  a  consolidated  and  continuous 
line  of  railway  from  Selma  to  Dalton,  under  the  ownership  and 
control  of  the  party  of  the  first  part,"  the  Alabama  company ; 
and  pursuing  that  purpose,  in  the  preamble  to  the  contract  of 
consolidation,  the  object  of  the  three  companies  is  declared  to 
be,  "  to  unite  together  into  one  company,  so  as  to  complete 
and  own  and  use  one  continuous  railroad,  from  Selma,  by 
way  of  Rome,  to  Dalton,  under  the  authority  and  control  of 
one  set  of  officers ;"  an  object  which  the  4th  article  particu- 
larly, and  the  7th,  were  designed  to  accomplish. 

Of  the  debts  of  the  Alabama  company,  no  fear  was  then 
entertained.  The  completed  road  and  its  other  property,  it 
was  believed,  would  be  worth  more  than  those  debts  and  the 
future  cost  would  amount  to.  The  contract  with  Mr.  Breed 
proves  this,  by  other  than  the  11th  article.  For  undertaking, 
as  before  mentioned,  to  extend  and  complete  the  railroad  to 
Dalton,  without  any  other  security  for  reimbursement  of  the 
great  expense  than  liens  upon  the  road,  and  other  property 
and  franchises  of  the  company,  he  expressly  agreed  that 
those  liens  should  be  "  subject  and  subordinate  to  existing 
liens,  and  to  liens  which  7nay  he  created  for  the  security  of 
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bonds  of  the  party  of  the  first  part, "  the  Alabama  and  Ten- 
nessee Rivers  Railroad  Company,  "  which  may  be  hereafter 
issued  in  extinguishment  of  present  mortgage-bonds,  . 
or  to  discharge  any  debt  having  a  lien  on  property  of "  the 
company.  And  when  this  contract  was  confirmed,  in  Septem- 
ber, 1867,  it  having  been  agreed  that  mortgage-bonds  to  the 
amount  of  $5,000,000,  and  the  mortgage  to  secure  them,  under 
which  the  complainants  make  claim,  should  be  executed, 
bearing  date  the  first  day  of  the  following  month  (October, 
1867),  to  aid  Mr.  Breed  in  his  undertaking ;  it  was  further 
stipulated  between  him  and  the  company,  then  called  the 
Selma,  Rome,  and  Dalton  Railroad  Company,  that  the  lien 
thereby  created  upon  every  thing  it  then  had,  or  should  after- 
wards acquire,  its  road  and  appurtenances,  its  lands,  its  fran- 
chises, and  every  thing  else  it  could  mortgage,  should  have 
priority  of  his  liens  under  the  contract  of  May,  1866.  And  it 
being  doubtful  whether,  according  to  that  contract,  any  of  the 
proceeds  of  those  bonds  could  be  used  in  extinguishing  debts 
not  secured  by,  or  creating  liens,  it  was  then,  in  September, 
1867,  covenanted  that,  out  of  the  proceeds  of  $2,000,000 
of  those  bonds,  set  apart  to  secure  payment  of  antecedent 
debts,  the  company  might  pay  debts  not  secured  by  liens,  as 
well  as  those  that  were  so  secured.  And  notice  of  the  exist- 
ence of  debts  of  the  company,  and  of  the  liability  of  its  prop- 
erty to  pay  them,  was  carefully  embodied  in  the  trust  deed  of 
October,  1867,  to  complainants. 

7.  The  more  thorough  investigation  we  have  now  made, 
in  consideration  of  the  large  interests  involved,  and  the  abil- 
ity and  earnestness  with  which  the  views  we  heretofore 
expressed  on  this  question  have  been  controverted,  only  con- 
firms us  in  the  conclusion  we  then  pronounced,  that  the  Sel- 
ma, Rome,  and  Dalton  Railroad  Company  is  the  Alabama 
and  Tennessee  Rivers  Railroad  Company,  under  a  new  name. 
This  identity  could  not  be  affected  by  any  deeds  executed,  or 
other  transactions  engaged  in,  by  the  board  of  directors,  or 
any  other  officers  of  the  company,  in  September,  1867,  or  at 
any  other  time,  founded  on  the  assumption,  or  indicating  an 
opinion,  that  the  company  for  which  they  were  acting  was  a 
new  corporation.  The  chancellor's  decision  upon  this  point 
will,  therefore,  be  reversed, 

8.  In  respect  of  the  liability  of  the  railroad  and  its  appur- 
tenances from  Selma  to  the  State  line  of  Georgia,  including 
the  rolling-stock  of  the  company,  to  the  mortgage  trust  deed 
of  1852,  of  which  appellant  Meyer  is  now  trustee,  we  adhere 
to  the  views  expressed  in  the  opinions  delivered  upon  the 
hearing  and  appUcation  for  a  re-hearing,  upon  the  former 
appeal.     It  is  not  necessary  that  we  should  discuss  that  ques- 
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tion  further.  The  ruling  of  the  chancellor  will  be  modified 
accordingly,  so  as  to  declare  the  property  indicated,  to  the 
extent  mentioned,  subject  to  the  lien  of  that  trust  deed. 

9.  Nor  is  our  opinion  changed  in  regard  to  the  claim  made 
for  the  beneficiaries  of  that  deed, — that  it  covers  the  portions 
of  the  public  lands  which  were  granted  by  Congress  to  the 
State  of  Alabama,  and  by  the  State,  in  1858,  to  the  company, 
in  trust  to  be  used  as  specified,  to  aid  building  the  railroad. 
Not  only  were  those  lands  not  within  the  scope  and  opera- 
tion of  that  trust  deed  of  1852,  but  the  specific  trusts  upon 
which  the  grant  was^made  would  have  prevented  them  from 
becoming  subject  to  the  deed.  So  much  of  the  chancellor's 
decree  as  relates  to  this  matter  is  not  erroneous. 

10.  The  cars  and  locomotives  called  "  the  Breed  rolling- 
stock,"  were  purchased  or  manufactured  by  Mr.  Breed,  and 
used  by  him  on  the  railroad  while  it  was  in  his  possession 
under  the  lease  to  him  embodied  in  "  the  Breed  contract ; " 
and  we  do  not  think  the  title  to  tbem  had  passed  to  the  rail- 
road  company,  when,  in  August,  or  September,   1870,  he 
transferred  them  to  the  New  York  Guaranty  and  Indemnity 
Company.     It  was  a  provision  of  the  Breed  contract,  that 
when  Mr.  Breed  should  return  the  railroad  and  other  prop- 
erty received  by  him  under  the  lease,  a  schedule  should  be 
made  of  the  items  and  their  appraised  values,  to  be  compared 
with  the  same  as  set  forth  in  the  similar  schedule  made  when 
he  received  the  property  ;  and  it  was  further  agreed  that,  "in 
the  second  schedule,  all  property  that  may  be  returned,  of 
like  hind  with  that  leased  and  set  forth  in  the  first  schedule, 
will  be  listed  and  valued ;"   and  the  difi'erence  l)etween  the 
amounts  of  these  values,  if  against  the  railroad  company,  was 
to  be  settled,  as  a  part  of  its  debt  to  Mr.  Breed,  by  the  deliv- 
ery to  him  of  securities  of  a  kind  specified  in  the  contract. 
Mr.  Breed  was,  also,  according  to  the  same  instrument,  enti- 
tled to  keep  and  use  the  railroad  and  its  appurtenances,  and 
appropriate  its  revenues  to  the  payment  of  its  debt  to  him, 
until  it  was  reduced  to  $500,000  ;  which  reduction  was  never 
made.     The  company  owed  him  about  $4,000,000,  when,  in 
the  autumn  of  1870,  he  turned  over  to  it,  and  surrendered 
his  right  to  keep  and  operate,  the  completed  road  ;  and  be- 
fore doing  so,  he  expressly  reserved,  with  the  consent  of  the 
company,  his  title  to  this  new  rolling-stock,  and  they  agreed 
to  hire  it  from  him,  with  a  knowledge  that  he  intended  to 
transfer  his  interest  in  it  to  the  guaranty  company  for  the 
repayment  of  money  it  had  advanced  to  aid  him.     The  rail- 
road company,  also,  afterwards  hired  this  stock  from  the 
guaranty  company,  agreeing  at  the  same  time  to  buy  it  from 
that  company,  on  terms  which  it  never  complied  with.     The 
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conditions,  therefore,  never  existed,  upon  which  title  to  this 
rolling-stock  was  to  be  vested  in  the  railroad  company,  and 
the  property  to  become  subject  to  the  mortgage  trust  deed  of 
1852.  The  chancellor's  order,  overruling  the  contrary  find- 
ing of  the  register,  was  correct,  aud  is  affirmed. 

11.  The  payments  made  by  authority  of  the  chancellor,  to 
an  amount  between  $8,000  and  $9,000,  to  other  railroad  com- 
panies, of  moneys  due  to  and  previously  received  for  them, 
according  to  a  necessary  usage  in  the  business  of  connecting 
railroads,  was  approved  by  this  court  on  the  former  appeal. 
"  To  withhold  the  payment  of  these  moneys,"  it  was  then 
said,  "  from  the  corporations  for  which  they  were  collected, 
would  have  been  a  breach  of  trust ;  and  probably  it  would 
have  been  resented,  by  the  refusal  of  those  companies  to  keep 
up  business  relations  with  the  defendant  company,  or  the 
receivers ;  without  which  relations,  the  business  and  receipts 
from  the  road  would  have  been  greatly  diminished  ;"  and  in 
support  of  our  approval  we  cited  a  ruling  of  Mr.  Justice 
Bradley,  on  the  circuit,  in  Cowdrey  v.  Galveston  R.  R.  Co., 
2  Woods,  which  allowed  a  rebate  of  freights  for  the  purpose 
of  obtaining  custom.  It  may  be,  as  contended,  that  the 
authority  is  not  directly  in  point.  But  we  think  the  princi^ 
pie  upon  which  it  was  founded,  is  applicable  in  this  case.  It 
was  manifestly  important  to  the  economical  management  of 
the  railroad,  with  a  view  to  'preserve  its  value,  and  prevent  the 
loss  of  its  business,  that  good  faith  should  be  kept,  in  a  trust 
of  this  kind,  with  those  companies,  by  and  over  whose  roads 
passengers  and  goods  were  transmitted  to  and  from  this  rail- 
road. The  chancellor's  ruling  on  this  point  is,  therefore, 
again  approved. 
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ABATEMENT.— See  Action,  11. 

ACCOUNT. 

1.  Proof  of.—kn  account  is  not  self-proving  ;  and  its  mere  prodnction  by 

the  plaintiff,  without  any  evidence  tending  to  prove  its  correctness,  does 
not  entitle  him  to  a  verdict. — Crawfwd  v.  McLeod,  240. 

2.  Accowits  of  lax-collector,  as  staled  by  auditor. — When  the  accounts  of  a  tax- 

collector  have  been  audited  and  stated  by  the  State  auditor,  the  settle- 
ment is  placed  on  the  footing  of  an  account  stated,  and  is  prima  facie 
correct,  and  the  auditor  can  not  change  its  character  by  corrections  sub- 
sequently made  on  the  books  of  his  office  ;  but  it  is  only  prima  facie  cor- 
rect, and  neither  party  is  precluded  by  it  from  proving  errors  and  mis- 
takes in  the  account  as  stated. — Stale  v.  Brewer,  287. 

3.  Auditor's  power  to  restate  accounts  audited  by  his  predecessor. — As  to  the 

power  of  the  State  auditor  to  re-state,  accounts  which  have  been  aud- 
ited and  stated  by  his  predecessor  in  office,  the  court  adheres  to  the 
decision  announced  in  the  case  of  Weaver  v.  Brewer,  61  Ala.  318.— 76. 
287. 

ACTION. 

1.  When  action  lies  on  guardians  bond. — An  action  at  law  can  not  be  main- 

tained by  the  ward,  on  the  official  bond  of  his  guardian,  until  the  lia- 
bility of  the  latter  has  been  ascertained  by  the  decree  of  a  court  of  com- 
petent jurisdiction.— jBaiZey  v.  Boyd's  Adm'r,  399. 

2.  For  money  paid  by  mistake. — Money  paid  under  a  mistake  of  law,  can  not 

be  recovered  bj'  action,  either  at  law  or  in  equity  ;  but,  when  money 
is  paid  to  a  person  to  whom  it  properly  belongs,  though  under  a  mis- 
take as  to  the  right  in  which  it  accrues  to  him,  the  debt  is  extinguished, 
and  he  can  not  again  enforce  payment  of  his  claim  in  his  lawful  right. 
Hemphill  v.  Moody.  468. 

3.  Verbal  agreement  for  sale  of  lands  ;  right  of  purchaser  to  recover  back  money 

paid. — The  weight  of  authority,  English  and  American,  confines  the 
right  of  a  purchaser  of  lands,  under  a  verbal  agreement,  to  recover  back 
the  money  which  he  has  paid,  to  cases  in  which  the  vendor  is  unable  or 
refuses  to  complete  the  contract ;  but  the  decisions  ot  this  court,  from 
an  early  day,  do  not  so  limit  the  right,  when  the  purchaser  has  not  been 
let  into  possession,  —ilinn  v.  Barber,  193. 

4.  Same. — These  decisions   were  made  under  the  former  statute  of  frauds 

(Clay's  Digest,  254,  §  1),  which  did  not  declare  such  verbal  agreements 
void,  but  only  prohibited  an  action  on  them  ;  while  the  present  statute 
(Code,  §  2121)  declares  them  absolutely  void,  and  therefore  incapable 
of  conferring  any  right  ;  and  being  void,  the  purchaser  may,  of  course, 
recover  back  the  money  which  he  has  paid,  while  the  contract  remains 
executory. — lb.  193. 

5.  When  purchaser  may  recover  money  paid,  on  account  of  defective  title. — In 

the  absence  of  a  stipulation  to  the  contrary,  the  parties  to  a  contract  for 
the  sale  of  land  are  presumed  to  contract  with  reference  to  an  indefeas- 
ible estate  in  fee  simple  ;  and   if  the  vendor  in  fact  had  no  title,  the 
(43) 
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purchaser  may,  so  long  as  the  contract  is  execntory,  whether  it  was  ver- 
bal or  written,  repudiate  it  altogether,  and  recover  back  the  money  paid 
under  it.— /6.  193. 

6.  Contract  for  ■performance  of  personal  services ;  action  on  breach. — "When  ^ 

person  contracts  to  perform  personal  services  for  another,  for  a  particu- 
lar term,  at  stipulated  wages,  and  is  discharged,  without  fault  on  his 
part,  before  the  expiration  of  the  term  ;  be  may  regard  the  contract  as 
broken,  and  immediately  sue  and  recover  all  the  damages  he  may  sus- 
tain up  to  the  time  of  the  trial ;  or  he  may  treat  the  contract  as  still 
continuing,  and,  holding  himself  in  readiness  to  perform  it,  may  recover 
the  entire  wages  due  on  the  expiration  ot  the  term  ;  and  if  the  wages 
were  to  be  paid  by  installments,  he  may  recover  each  installment  as  it 
falls  due.— Strauss  v.  Meeriief,  299. 

7.  Same ;  other  empbyment  in  reduction  of  damages.  — If  the  person  so  dis- 

charged has  an  offer  or  an  opportunity  of  similar  employment  by  another 
person  during  the  term,  it  is  his  duty  to  accept  it :  he  can  not  purposely 
reject  it,  and  remain  unemployed  during  the  term,  in  order  to  recover 
his  full  wages  from  his  first  employer  ;  and  the  latter  may,  when  sued, 
shovtr  such  offer  or  opportunity  and  refusal  to  reduce  the  amount  of 
damages. — lb.  299. 

8.  Same  ;  same. — This  principlo,  however,  extends  only  to  the  offer  or  oppor- 

tunity of  the  same  or  similar  employment,  and  in  the  same  place  as  the 
first ;  and  when  the  contract  is  made  by  a  father  for  the  employment  of 
his  minor  son,  an  element  of  personal  trust  and  confidence  enters  into 
it,  with  which  the  courts  interfere  "only  with  a  trembling  hand,"  and 
which  would  justify  the  refusal  by  him  of  an  offer  of  similar  employ- 
ment by  another  person,  unless  it  is  shown  that  no  reasonable  objection 
could  bo  made  to  his  capacity,  reputation,  habits,  morals,  or  mode  of 
conducting  business.  —  /?).  299. 

9.  Same;  burden  of  proof. —  The  onus  is  on  the  defendant  to  prove  all  the 

facts  necessary  to  make  out  this  defense,  and  it  is  not  enough  for  him 
to  show  an  offer  or  opportunity  of  employment  and  its  refusal  by  the 
son  ;  but,  if  he  also  shows  that  the  offer  was  rejected  by  the  father,  sim- 
ply on  the  ground  that  its  acceptance  might  prejudice  his  right  of  recov- 
ery against  the  defendant,  the  onus  is  on  the  plaintiff  to  show  that  some 
just  objection  to  the  offer  existed.— 76.  299. 

10.  Action  for  rent  of  wife's  lands. — An  action  to  recover  the  rents,  income 

and  profits,  of  property  belonging  to  the  wife's  statutory  separate  estate, 
which  may  accrue  after  the  property  has  come  to  the  possession  of  the-, 
husband,  must  be  brought  in  his  name  ;  but  rents  accruing  at  the  time  | 
of  the  marriage,  on  a  lease  of  her  lands  made  by  the  wife  while  sole,  are 
a  part  of  the  corpus  of  her  estate,  and  an  action  to  recover  them,  or 
founded  on  the  promise  of  a  stranger  to  pay  them,  though  such  promise 
is  made  during  coverture,  is  properly  brought  in  the  name  of  the  wife. 
Bogqa  V.  Price,  514. 

11.  Abatement  and  revivor. — The  statute  which  requires  nclions  to  be  revived 

within  eighteen  months  after  the  death  of  a  party  (Code,  §  2908),  does 
not  apply  to  a  proceeding  for  the  settlement  of  an  administrator's  ac- 
counts in  the  Probate  Court. — Glenn  V.  Billingslea,  345 

12.  Summary  remedy  to  compel  delivery  of  official  books,  papers,  etc. ;  who  may 

assert.  — The  summary  remedy  to  compel  the  delivery  of  books,  papers, 
etc.,  unlawfully  held  by  a  person  whose  term  of  office  has  expired,  is 
given  onlj'  to  the  "qualified  successor"  in  the  office  (Code,  §$206-12); 
and  when  the  petition  is  filed  by  a  person  who  has  been  declared  enti- 
tled to  the  office  after  a  protracted  contest,  but  whose  term  of  office  will 
expire  on  the  earlie&t  day  at  which  the  petition  can  be  brought  to  a 
bearing,  and  the  pprson  by  whom  the  office,  with  the  books,  papers,  etc., 
has  been  unlawfully  withheld,  has  been  elected  for  the  succeeding  term, 
the  petitioner  is  not  entitled  to  the  relief  prayed.  — Beebe  v.  Robinson, 
171. 
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1.  Declarations  of  agent,  as  to  quality  of  article  sold.  — In  an  action  on  a  note 
given  for  the  price  of  manipulated  guano,  the  sale  to  defendant  having 
been  made  by  plaintiffs'  agent,  it  is  competent  for  the  defendant  to 
prove  that  said  agent,  in  mukiug  the  sale.  "  told  defendant  that  he  had 
authority  from  plaintiffs  to  warrant  theirs  to  be  good  guano  ;''  but  such 
statement  does  not,  as  matter  of  law,  amount  to  a  warranty  ;  and,  even 
if  believed,  it  does  not  necessarily  constitute  a  defense  to  an  action  on 
the  note. —  Wilcox,  Gibbs  &  Co.  v.  Henderson,  535. 

2«  Liability  of  principal,  for  act  of  agent. — When  a  broker  is  authorized  by 
his  non-resident  principal  to  buy  cotton  of  a  particular  quality,  and  at 
a  specified  price,  and  to  draw  on  his  principal  for  the  purchase-money, 
the  bank  to  which  he  applies,  and  which  advances  to  him  in  good  faith 
the  money  to  pay  for  the  cotton,  taking  his  draft  on  the  principal,  is 
not  bound  to  inquire  whether  the  price  and  the  quality  of  the  cotton 
conform  to  the  terms  of  the  order.  These  matters  were  submitted  to 
the  discretion  of  the  broker,  and  persons  dealing  in  good  faith  with 
him  had  a  right  to  rely  on  his  representations  in  reference  to  them. 
Whilden  &  Son  v.  P.  &  M.  Bank,  1. 

3.  Acquiescence  and  waiver  by  principal.  — When  a  broker  buys  cotton  for  his 

principal  on  an  order,  and  the  principal  receives  it  without  objection  as 
to  the  time  within  which  the  order  was  filled,  he  thereby  acquiesces  in 
and  ratifies  the  purchase,  so  far  as  time  was  a  material  element,  and 
can  not  afterwards  raise  any  objection  to  the  time  within  which  it 
was  made. — lb.  1. 

4.  Governor's  power  as  agent  of  State. — The  governor  has  no  general  author- 

ity to  contract  in  the  name  of  the  State,  and  thereby  to  bind  it ;  and 
whenever  the  power  to  enter  into  particular  contracts,  binding  on  the 
State,  is  conferred  on  him  by  statute,  the  power  is  special,  as  distin- 
guished from  the  general  power  which  every  person  has  in  conferring 
authority  on  an  agent,  and  is  limited  by  the  statute  conferring  it. 
Flock  &  Co.  t).   Cobb,  127. 

5.  Same. — When  the  exercise  of  such  special  statutory  power  is  made  to 

depend  on  the  happening  of  future  events  or  contingencies,  and  the 
ascertainment  of  the  happening  of  such  events  or  contingencies  is  com- 
mitted to  the  governor  ;  if,  in  good  faith,  and  with  reasonable  diligence, 
he  determines  that  they  have  occurred,  the  exercise  of  the  power  is  valid, 
and  binding  on  the  State,  as  to  all  persons  dealing  honestly  in  reliance 
on  it,  although  it  may  be  afterwards  discovered  that  he  was  mistaken, 
misled,  or  deceived.— /b.  I'.i7. 

6.  State  indorsement  of  railroad  bonds ;  authority  of  governor  under  statute. 

Under  the  provisions  of  the  act  approved  November  17,  1868,  relating 
to  the  Wilis  Valley  Railroad  Company  and  the  North-east  and  South- 
west Railroad  Company,  it  was  made  the  duty  of  the  governor  to  indorse, 
in  the  name  of  the  State,  the  bonds  of  the  company  owning  .the  fran- 
chises of  the  corporation  last  named,  whenever  it  should  appear  to  him, 
"by  satisfactory  proof,"  that  particular  sections  of  the  road  had  been 
finished,  completed,  and  equipped  ;  and  he  wq,s  required  by  the  act 
approved  February  19,  1867.  to  make  such  indorsements  on  bonds,  on 
the  affidavits  of  the  president  and  chief  engineer,  and  a  resolution  of 
the  board  of  directors,  showing  and  promising  compliance  with  the 
conditions  of  the  act.  Under  these  statutory  provisions,  if  satisfactory 
proof  was  made  to  the  governor  of  the  completion  and  equipment  of  a 
specified  number  of  miles  of  the  road,  and  the  affidavits  and  resolution 
required  by  the  statute  were  made  and  presented  to  him,  it  was  his  duty, 
not  having  reason  to  doubt  the  truth  of  the  facts  as  stated  and  certified, 
to  indorse  the  bonds  of  the  company  to  the  amount  thereby  shown  to 
be  proper  ;  and  such  indorsements  would  be  a  valid  exercise  of  his'  stat- 
utory power,  and  would  be  binding  on  the  State,  although  it  might  be 
made  to  appear,  in  a  subsequent  controversy  between  individual  bond- 
holders, that  the  affidavits  were  false,  and  that  he  had  in  fact  indorsed 
more  bonds  than  the  company  was  entitled  to  receive,  —lb.  127. 

7.  Same. — The  statute  itself  contains  provisions  intended  to  protect  the 
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State  against  indorsements  obtained  by  fraud  or  miBtake,  or  bonds  sold 
by  tbe  company  at  less  than  ninety  cents  on  the  dollar  ;  and  exact  con- 
formity between  the  amonnt  of  bonds  indorsed  and  the  actual  length  of 
the  road  at  the  rate  of  $16,000  per  mile,  is  not  a  "term,  condition,  or 
requirement  of  the  statute,"  on  which  depended  the  power  and  duty  of 
the  governor  to  make  the  indorsements. — lb.  127. 

8.  Equitable  relief  against  transactions  between  principal  and  agent. — A  person 

who  is  acting  as  agent  for  a  woman,  being  entrusted  by  her  with  moneys 
to  lend  out,  and  with  the  general  management  of  her  business  ;  and 
■who,  being  financially  embarrassed,  and  on  the  eve  of  bankruptcy,  with- 
out informing  her  of  his  pecuniary  condition,  procures  from  her  a  new 
power  of  attorney,  which  she  signs  without  reading  it,  and  without 
knowledge  of  its  purpose,  nature  and  extent  ;  authorizing  him  to  fore- 
close a  mortgage,  which  he  had  taken  to  secure  hor  money  loaned,  "or 
to  extend  the  time  of  payment,  or  to  negotiate  or  leave  the  same  as  col- 
lateral security,  to  enable  him  to  raise  money  for  the  purpose  of  putting 
the  same  in  his  business,  or  any  other  purpose  he  may  see  proper  to  use 
said  money  so  raised,*' — is  guilty  of  an  abuse  of  the  confidence  reposed 
in  him  ;  the  general  terms  employed  in  the  power  of  attorney,  so  far 
from  conferring  any  advantage  on  him,  or  protecting  his  subsequent 
acts  as  agent,  rather  cast  suspicion  on  them  ;  and  if  those  acts  are  pre- 
judicial to  his  principal,  a  court  of  equity  will  not  hesitate  to  grant  relief 
against  them. —  Whelan  Vi  McCreary,  319. 

9.  Same. — When  an  agent  lends  out  the  money  of  his  principal,  taking  a 

note  and  mortgage  to  himself  as  agent,  but  without  naming  his  prin- 
cipal, and  forecloses  the  mortgage  under  a  power  of  sale,  becoming  him- 
self the  purchaser,  either  directly,  or  through  the  instrumentality  of 
another  person  ;  the  purchase  enures  to  the  benefit  of  the  principal,  and 
he  may,  at  his  election,  either  take  the  property,  or  charge  it  with  his 
debt.— 16.  319. 
[  10.  Same ;  rights  of  purchaser  at  .sale  by  agent. — If  the  purchaser,  at  the  sale 
made  by  the  agent,  really  bought  for  his  own  benefit,  and  paid  the  pur- 
chase-money in  good  faith,  without  any  notice  of  the  rights  of  the  prin- 
cipal, he  would  be  entitled  to  protection  ;  and  if  he  paid  a  part  of  the 
purchase-money  before  he  acquired  notice,  he  would  be  protected  pro 
tanto.  But  the  onus  of  proving  the  facts,  necessary  to  make  out  this 
defense,  rests  on  him  ;  and  if  it  is  shown  that  he  had  knowledge  of  the 
fact  of  agency,  and  that,  instead  of  paying  the  purchase-money  accord- 
ing to  the  terms  of  the  sale,  he  settled  for  a  part  of  it  by  allowing  the 
agent  credit  on  an  individual  debt, — his  defense  is  not  made  out. — lb. 
319. 

11.  Sime;  notice  of  agency. — When  a  purchaser  at  a  sale  made  by  an  agent^ 

under  a  power  in  a  mortgage,  has  knowledge  of  the  fact  of  agency, 
though  not  of  the  principal's  name,  he  is  put  on  inquiry  as  to  the  name 
of  the  principal ;  and  if,  instead  of  paying  the  purchase-money  accord- 
ing to  the  terms  of  the  sale,  he  enters  into  an  arrangement  with  the 
agent  prejudicial  to  the  rights  of  the  principal,  he  can  claim  no  advan- 
tage from  his  ignorance  of  the  name. — lb.  319. 

12.  Notice  to  corporation,  or  to  director. — A  corporation  will  not  be  charged 

with  notice,  merely  because  one  of  its  directors,  or  other  ofiBcer,  had 
notice  when  acting,  not  for  the  corporation,  but  in  the  transaction  of 
private  business,  and  under  such  circumstances  that  its  communication 
to  the  other  directors  or  officers  was  not  to  be  expected. — lb.  319. 

13.  Estoppels  against  iS'^aie.— Estoppels  against  the  State  are  not  favored  ;  and 

though  they  may  arise  from  its  express  grants,  they  can  not  arise  from 
the  laches  of  its  officers,  since  persons  who  deal  with  an  officer  of  the 
government  are  bound  to  knov;  the  extent  of  his  power  and  authority. 
7he  State  v.  Brewer,  287. 

AMENDMENT. 
1.  Of  complaint.  —When  the  statute  of  limitations  is  pleaded  to  a  statutory 
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action  in  the  nature  of  ejectment,  and  the  evidence  shows  that  some  of 
the  plaintiffs  are  barred,  the  complaint  may  be  amended,  by  leave  of 
the  court,  by  striking  out  the  names  of  those  who  are  so  barred  ;  and 
this  amendment  may  be  allowed  at  any  time  before  final  judgment. — Mc- 
Brayer  v.  Cariker,  50. 

2.  Same  ;  plea  of  statute  of  limitations. — In  an  action  on  a  promissory  note, 

the  original  complaint  not  averring  to  whom  the  note  was  payable,  but 
being  in  the  form  prescribed  for  an  action  "by  payee  against  maker'' 
(Code,  p.  701,  Form  No.  4);  an  amendment  of  the  complaint,  averring 
that  the  note  was  payable  to  a  third  person,  and  was  by  him  assigned  to 
the  plaintiff,  does  not  introduce  a  new  cause  of  action,  to  which  the 
statute  of  limitations  may  be  pleaded. — Rickeiis  v.  Weeden,  548. 

3.  Amendment  of  bill  in  chancery.— Under  a  bill  filed  by  a  creditor  in  behalf 

of  himself  and  all  other  creditors  of  the  deceased  debtor,  the  complain- 
ant can  not,  by  an  amended  bill,  ask  the  foreclosure  of  a  mortgage  given 
to  secure  his  individual  debt.  —Scott  v.   Ware,  174. 

4.  Amendment  of  judgment  nimc  pro  /imc.  — It  has  been  settled  in  this  court, 

since  1827,  that  a  judgment  can  not  be  rendered  or  amended  nunc  pro 
tunc,  except  upon  record  evidence,  or  evidence  quasi  of  record. — Ex 
parte  Gilmer,  234. 

ANCIENT  IKANSACTIONS. 

1.  Proof  of.  — Neither  reason  nor  law  requires  that  an  ancient  transaction 

shall  be  proved  as  clearly,  and  with  such  fullness  of  detail,  as  is  exacted 
in  affairs  of  recent  occurrence.— .SmJi/i  u.    Wert  and   Wife,  tii. 

2.  Presumption  from  lapse  of  time. — In  a  case  involving  the  validity  of  a  sale 

of  an  intestate's  lands,  by  order  of  the  Probate  Court,  on  the  applica- 
tion of  the  personal  representative,  the  payment  of  the  purchase- money 
by  the  purchaser  at  the  sale,  the  relinquishment  of  possession  by  the 
intestate's  family,  the  execution  of  an  iulormal  deed  by  the  administra- 
tor, the  entrj'  and  continued  peaceable  possession  of  the  purchaser,  and 
tho  destruction  of  the  records  of  the  Probate  Court,  being  shown,  the 
report  and  confirmation  of  the  sole  will  be  presumed,  after  the  lapse  of 
nineteen  years,  on  bill  filed  by  sub-purchasers  to  enjoin  actions  of  eject- 
ment by  the  heirs. — lb.  34. 

3.  Same. — Where  parties  have  held  possession  of  lands  for  thirty-six  years, 

without  disturbance  or  adversary  claim,  under  a  partition  made  by  com- 
missioners acting  under  an  order  or  decree  of  a  court  of  equity,  the 
partition  will  be  regarded  as  regularly  and  rightfully  made,  without  any 
inquiry  into  the  regularity  of  the  proceedings  by  which  it  was  effected. 
Baker  v.  Prewitt,  551. 

4.  Same. — Under  a  bill  filed  by  an  executor,  for  a  partition  of  lands  between 

the  widow,  on  her  second  marriage,  and  the  children  and  devisees,  the  . 
will  giving  the  widow  an  estate  in  fee  ;  a  deed  executed  by  commission- 
ers appointed  by  the  court,  and  approved  by  the  court,  conveying  her 
portion  of  the  land  to  her  and  her  husband,  by  words  which  vest  in 
them  equal  interests  with  the  right  of  survivorship,  will  be  presumed, 
after  the  lapse  of  thirty-five  years,  to  have  been  authorized  by  the  facts 
which  were  in  evidence  before  the  court.— 76.  551. 

5.  Same. — Possession  by  a  devisee  and  those  claiming  under  him,  for  more 

than  twenty  years,  of  a  portion  of  the  land  devised  to  him  and  others 
as  tenants  in  common,  with  directions  for  an  amicable  division  among 
them,  is  sufficient  to  raise  the  presumption  of  a  valid  partition,  and  the 
allotment  of  that  portion  to  him  in  severalty. — Goodman  v.  Winter,  410. 

ASSIGNMENT. 

1.  Of  purchaser's  obligation  to  pay  purchase-money,  after  default. —  The  assign 
nieut,  for  valuable  consideration,  of  the  purchaser's  obligation  to  pay 
the  purchase-money  for  land,  as  evidenced  by  the  written  contract 
signed  by  bim  and  his  vendor,  is  not  champertous,  nor  void  for  main- 
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tenance,  merely  because  he  had  already  made  default,  and  the  vendor 
and  assignee  both  knew  that  a  suit  would  necessary  to  enforce  his  lia- 
bility ;  nor  can  he  be  heard  to  question  the  validity  of  the  assignment, 
when  sued  by  them  jointly. — Broughlon  v.  Mitchell,  210. 

2.  Of  newspaper  establishment. — An  assignment  of  "the  property  known  and 

described  us  the  Mobile  Daily  and  Weekly  Register  newspaper,  and  all 
the  property  and  materials  in  and  belonging  to  the  printing  establish- 
ment thereof,  and  of  the  job-printing  and  book-binding  establishment, 
and  of  the  offices  connected  therewith,  with  the  rights,  contracts,  and 
privileges  attaching  thereto," — does  not  convey  any  interest  in  the 
house  and  lot  in  which  the  business  is  conducted,  although  it  belongs 
to  one  of  the  assignors  individually,  and  has  been  used  for  the  purposes 
of  the  business. — Rapier  v.  Gulf  City  Paper  Co.,  330. 

3.  General  assignment  for  benefit  of  creditors.— An  assignment  of  all  his  prop- 

erty by  a  debtor,  for  the  benefit  of  one  or  more  preferred  creditors,  is 
not  prohibited,  nor  declared  void  by  the  statute  (Code,  §  2126):  it  will 
be  held  to  enure  to  the  benefit  of  all  the  creditors  equally,  at  the 
instance  of  those  who  are  not  preferred  ;  but,  as  between  the  parties 
themselves,  the  other  creditors  not  interfering,  it  has  effect  and  opera- 
tion according  to  its  terms. — lb.  330, 

4.  Same.— An  assignment  of  all  his  property  by  a  debtor,  for  the  benefit  of 

one  or  more  creditors,  enures  to  the  equal  benefit  of  all  his  creditors 
((Code,  §  2126),  notwithstanding  any  preferences  it  may  declare  ;  and 
though  it  is  valid  and  operative  according  to  its  terms,  as  against  the 
assignor  and  the  trustee,  and  only  the  creditors  postponed  or  injured  by 
it  can  complain  of  the  preferences  declared  ;  yet  the  manner  in  which 
they  may  make  complaint,  and  the  court  can  entertain  their  complaint, 
depends  upon  the  nature  and  character  of  the  proceeding  in  which  the 
conflicting  rights  of  the  respective  creditors  may  be  involved. — Lehman 
Brothers  v.   Tallassee  Man.  Co.,  568. 

5.  Same;  interlocutory  order  for  payment  of  preferred  creditor. — An  interloc- 

utory order,  in  a  suit  instituted  by  the  trustees  for  the  settlement 
of  the  assignment,  directing  the  receivers,  who  were  operating  the 
property  (a  large  factory)  under  the  orders  of  the  court,  to  pay  a  pre- 
ferred creditor,  for  money  loaned,  "whenever,  in  their  good  judgment, 
Boch  payment  may  be  made  without  embarrassing  the  operations  ot  the 
company,"  being  conditional,  and  the  condition  not  having  happened, 
is  without  effect  on  the  final  hearing  ;  and  having  been  made  before  'the 
creditors,  who  were  affected  by  it,  had  been  brought  before  the  court, 
it  could  not  embarrass  the  court  in  the  final  distribution  of  the  assets. 
lb.  568. 

6.  Same;  when  cross-bill  is  necessary. — The  rules  of  practice  as  to  the  filing  of 

cross-bills  "have  but  a  narrow  and  limited  application  to  suits  for  the 
marshalling  and  distribution  of  assets,  when  creditors  having  con- 
flicting claims  are  not  introduced  as  formal  parties,  but  come  in  under 
the  decree  of  the  court,  and  submit  to  its  jurisdiction,  that  their  rights 
in  the  administration  of  the  assets  may  be  protected  and  enforced."  In 
such  cases,  "  the  court  must  mould  and  adapt  its  practice  and  course  of 
proceeding  to  the  rights  and  equities  of  the  parties  ;"  and  where  the 
tissets  to  be  distributed  are  the  proceeds  of  sale  ot  the  property  of  an 
insolvent  corporation,  conveyed  by  general  assignment  for  the  benefit 
of  creditors,  and  sold  under  the  order  of  the  court  in  a  suit  instituted 
by  the  trustees,  the  creditors  having  come  in  and  proved  their  claims, 
no  cross-bill  is  necessary  to  enable  the  court  to  distribute  the  money  • 
among  all  the  creditors,  disregarding  the  preferences  declared  by  the 
assignment. — lb.  568. 

7.  Same;  assent  of  creditors. — A  recital  in  a  general   assignment  for  the 

benefit  of  creditors,  declaring  preferences,  that  "the  creditors  have 
assented  to  the  terms  herein  stated,"  is  the  mere  declaration  of  the 
grantor,  and  does  not  conclude  any  creditor  who  is  not  otherwise  shown 
to  have  assei^ted  to  it.— J6.  568. 
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ATTACHMENT. 

1.  Attachment  and  garnishment  against  wife's  separate  estate ;  contest  with  trans- 

Jenee  of  debt  attached. — The  wife's  statutory  separate  estate  caa  not  be 
reached  by  attachment  or  garnishment  ;  and  when  an  attaching  cred- 
itor of  the  hnsbaud  seeks  to  reach  and  subjeot,  by  garnishment,  a  debt 
due  by  promissory  note  payable  to  the  husband,  but  given  for  the  pur- 
chase-money of  personal  property  belonging  to  the  wife's  statutory 
estate,  he  can  not  be.  heard,  in  a  contest  with  a  transferree  of  the  note, 
to  insist  that  the  transfer  was  inefifoctual  to  pass  the  wife's  interest. 
McMuUen  v.  Lockard,  56. 

2.  Sale-  of  mortgaged  property  under  attachment ;  right  of  mortgagee  to  surplus 

proceeds,  as  against  junior  attachment. — When  mortgaged  personal  prop- 
erty is  seized  under  attachment  against  the  mortgagor,  before  the  regis- 
tration of  the  mortgage,  and  is  sold  as  perishable,  the  lien  of  the  attach- 
ment must  prevail  over  that  of  the  mortgage ;  but,  if  the  mortgage  is 
duly  recorded  before  the  rendition  of  judgment  in  the  attachment  suit, 
and  the  proceeds  of  sale  exceed  the  amount  of  that  judgment,  the  mort- 
gagee may  claim  the  surplus  in  the  hands  of  the  sheriff ;  or  he  may 
interpose  a  claim  to  it,  and  recover  it  on  the  trial  of  a  statutory  contest 
with  a  junior  attaching  creditor,  whose  attachment  was  levied  on  it,  in 
the  hands  of  the  sheriff,  alter  the  registration  of  the  mortgage. — Hart 
V.  Redd  (&  Co.,  85. 

3.  What  may  be  reached  by  garnishment. — There  are  only  two  classes  of  cases 

ia  which,  under  the  statutory  provisions  giving  the  remedy  by  garnish- 
ment (Code,  ^§  3294-97),  judgment  may  be  rendered  against  the  gar- 
nishee :  1st,  where  an  indebtedness  or  liability  to  the  defendant  is 
admitted  or  proved,  for  which  he  might  maintain  an  action  of  debt  or 
indebitatus  assumpsit  against  the  garnishee  ;  2d,  where  the  garnishee  has 
f  he  possession  of  specific  property  belonging  to  the  defendant,  and  fails 
to  deliver  them  to  the  officer  on  demand  ;  and  the  courts  can  not,  by 
any  liberality  of  construction,  extend  the  remedy  to  any  other  cases. 
Jones  V.  Crews,  368. 

4.  Same. — An  existing  contract,  reduced  to  writing,  by  which  the  garnishee 

promised  to  pay  and  deliver  to  the  defendant,  at  a  future  day,  a  certain 
quantity  of  cotton  of  u  specified  quality,  does  not  fall  within  either  of 
the  classes  for  which  the  statute  provides,  and  does  not  create  such  a 
liability  as  can  be  reached  by  garnishment. — lb.  368. 

5.  When  garnishment  may  be  sued  out  on  decree  in  chancery. — A  garnishment 

may  be  sued  out  on  a  money  decree  in  chancery,  as  on  a  judgment  at 
law,  or  in  aid  of  a  pending  action  ((Jode,  §§  3854-56)  ;  but  only  the 
same  demands  and  liabilities  can  be  thus  reached  that  might  be  reached 
and  subjected  by  the  same  process  at  law. — lb.  368. 

ATTORNEY  AT  LAW. 

1.  Attorney's  lien. — Under  a  bill  for  the  settlement  of  an  assignment  executed 

by  an  insolvent  corporation,  and  the  distribution  of  the  assets  among 
creditors,  attorneys  who  represented  the  corporation,  and  resisted  the 
claims  of  creditors,  can  not  claim  any  lien  on  the  fund  in  court,  and  the 
court  can  not  give  them  a  preference  over  other  general  creditors. 
Stone  &  Clopton  v.  Tallassee  Man.  Co.,  569. 

2.  Municipal  tax  on  lawyers. — A  municipal  corporation  may,  when  the  power 

is  expressly  granted  by  its  charter,  impose  a  tax  on  lawyers,  as  the  price 
of  a  license  to  practice  their  profession  within  the  city,  although  no  tax 
is  imposed  on  the  profession  by  the  State  ;  and  this  power  has  been  ex- 
pressly conferred  on  the  city  of  Montgomery. — Ee  parte  City  Oouncd  of 
Montgomery,  463. 

AUDITOR. 

J.  Auditor's  power  to  restate  accounts  audited  by  his  predecessor. — As  to  the 
power  of  the  State  auditor  to  re-state  accouuts  which  have  been  audited 
and  stated  by  his  predecefesor  in  office,  the  court  adheres  to  the  deciaiou 
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announced  in  the  case  of  Weaver  v.  Brewer,  61  Ala.  318. — The  State  v. 
Brewer,  287. 
2.  Accounts  of  tax-collector,  as  staled  by  auditor. — When  the  accounts  of  a  tax- 
collector  have  been  audited  and  stated  by  the  State  auditor,  ihe  settle- 
ment is  placed  on  the  footing  of  an  account  stated,  and  is  prima  facie 
correct,  and  the  auditor  can  not  change  its  character  by  corrections  sub- 
sequently made  on  the  books  of  his  office ;  but  it  is  only  prima  facie 
correct,  and  neither  party  is  precluded  by  it  from  proving  errors  and 
mistakes  in  the  account  as  stated. — lb.  287. 

BAILMENT. 

1.  Contract  construed  as  bailment,  and  not  corulitionul  sale ;  purchase  from  bailee. 
When  a  landlord  purchases  a  mule,  and  delivers  it  to  his  tenant,  to  be 
used  in  the  cultivation  of  the  crops  on  the  rented  lands  ;  promising  to 
sell  the  mule  to  the  tenant  when  the  latter  may  be  able  to  buy  it,  but 
specifying  no  time  or  price  ;  the  transaction  is  not  a  conditional  sale, 
but  is  a  mere  bailment,  with  a  privilege  to  the  tenant  of  purchasing, 
which  he  may  or  may  not  exercise  at  his  option  ;  and  a  purchaser  from 
the  tenant,  without  notice  of  the  bailment,  acquires  no  title. — McGall  v. 
Powell,  254 

BANKRUPTCY. 

1.  Rights  qt  assignee,   or  purchaser  from  him,. — The  assignee  in  bankruptcy 

of  the  husband  is  not  an  alienee  within  the  statute  (^Code,  $  2251)  which 
requires  proceedings  for  an  assignment  of  dower,  "where  the  rights  of 
au  alienee  of  the  husband  are  involved,"  to  be  commenced  within  three 
years  after  the  death  of  the  husband  ;  and  a  purchaser  from  the  assignee, 
at  a  sale  made  under  a  decree  of  the  court  in  bankruptcy,  does  not 
become  an  alienee  until  he  receives  a  deed. — Humes  v.  Scruggs,  40. 

2.  Equitable  liens. — The  provision  contained  in  the  late  bankrupt  law,  saving 

liens  or  mortgages  on  the  debtor's  property,  real  or  personal,  applies  to 
equitable  liens  or  mortgages  as  well  as  legal  rights. — Newlin,  ternley  & 
Go.  V.  McAfee,  357. 

3.  Homestead  exemption;  assignment  by  bankrupt  court. — Under  the  statutes 

existing  in  1865,  there  was  no  limitation  on  the  owner's  power  to  alien- 
ate his  homestead  ;  and  neither  he  nor  his  wife  could  set  up  a  claim  of 
homestead  against  an  equitable  mortgage  created  by  him  on  his  lands  ; 
and  the  subsequent  assignment  of  a  homestead  in  them,  by  the  Dis- 
trict Court  in  bankruptcy,  would  have  no  effect  as  against  such  equita- 
ble mortgage. — lb.  357. 

BANKS. 

1.  Banker's  lien. — A  bank  or  banker  has  a  lien  on  all  moneys  and  securities 
of  a  customer,  coming  into  his  possession  in  the  regular  course  of  bus- 
iness, for  any  balance  due  him  on  general  account. — Lehman  Brothers  v. 
Tallassee  Man.  Co.,  567. 

BILL  OF  EXCEPTIONS. 

1.  Construction  of . — A  bill  of  exceptions  is  construed  most  strongly  against 
the  party  excepting,  and  must  show  error  affirmatively  and  clearly  ;  and 
any  reasonable  construction  will  be  adopted,  which  frees  the  rulings  of 
the  court  below  from  error. — Shelton's  Adm'r  v.  St.  Clair,  565. 

BILLS  OF  EXCHANGE,  AND  PROMISSORY  NOTES. 

1.  Acceptance  of  bill,  or  promise  to  accept;  how  declared  on. — In  declaring 
against  a  party  as  the  acceptor  of  a  bill  of  exchange,  it  is  not  necessary 
to  aver  that  the  acceptance  was  in  writing  ;  and  in  declaring  on  a  prom- 
ise to  i^ccept,  made  before  the  bill  was  drawn,  it  is  not  necessary  to  aver 
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that  it  was  in  writing  and  unconditional  ;  thongh  the  proof  of  these 
facts  on  the  trial  may  be  necessary  to  entitle  the  plaintiff  to  recover. 
Whilden  &  Sons  v.  P.  &  M.  Bank,  1. 

2.  Same;  requisites  of. — Acceptances  of  bills  of  exchange,    and  promises  to 

accept  bills  before  they  are  drawn,  are  required  to  be  in  writing  (Code, 
§§  2101-02);  but  the  statute  changes  only  the  mode  ot  proof,  and  not 
th«  words  or  expressions  necessary  or  sufficient  to  constitute  an  accept- 
ance or  promise  to  accept. — lb.  1. 

3.  Same.  ~A  letter,  addressed  to  a  cotton-broker  by  non-resident  dealers, 

inquiring  the  price  of  cotton,  and  adding,  "If  we  see  a  margin,  will 
authorize  yon  to  draw  for  the  cost ;"  and  a  subsequent  message  by  tele- 
graph, on  being  informed  of  the  price,  "Will  advance  cost,  if  you  buy 
strict  good  ordinary  at  sixteen,'' — together  constitute  an  unconditional 
promise  to  accept  the  broker's  draft  for  the  price  of  the  cotton,  and, 
under  the  statute,  amount  to  an  actual  acceptance. — lb.  1. 

4.  Presentment;  when  not  necessary. — To  charge  a  party  as  acceptor,   on  an 

unconditional  promise  in  writing  to  accept  a  bill  before  it  is  drawn, 
presentment  for  acceptance  or  payment  is  not  necessary. — lb.  1. 

5.  Negotiable  paper;  rights  of  /loWer.— Whoever  is  found  in  possession  of 

negotiable  paper,  before  maturity',  is  presumed  to  hold  for  value,  and  in 
good  faith  ;  and  this  presumption  can  only  be  repelled  by  clear  and 
distinct  allegations  and  proof  of  a  want  of  consideration,  or  a  want 
of  good  faith  in  its  acquisition. — Lehman  Brothers  v.  Tallasaee  Man. 
Co.,  587. 

6.  Same;  who  is  holder  in  jfood /ai7/i.— The  negotiable  bonds  of  the  corpo- 

ration in  this  case  having  been  issued  by  authority,  their  transfer  as  col- 
lateral security  for  existing  debts  also  being»  authorized,  and  some  of 
them  having  been  thus  transferred  to  a  commercial  partnership,  with 
whom  the  corporation  had  extensive  dealings  for  a  series  of  years,  and 
who  were  stockholders  in  the  corporation  ;  the  rights  of  said  partner- 
ship, as  a  holder  in  good  faith,  are  not  afifected  by  the  fact  that  their 
debt  against  the  corporation  was  not  communicated  to  the  other  stock- 
holders, and  was  not  known  to  them  ;  nor  by  the  fact  that  the  indebt- 
edne-^is  did  not  appear  by  the  books  ol  the  corporation,  to  which  the 
stockholders  had  access  ;  nor  by  the  further  fact  that  said  partnership, 
as  ptockholders,  received  dividends  while  the  debt  to  them  was  being 
contracted.  These  facts  have  in  them  no  element  of  estoppel,  and  are 
not  sufficient  to  overcome  the  presumption,  arising  from  possession  be- 
fore maturity,  that  they  were  acquired  in  good  faith. — lb.  567. 

7.  Bonds  of  private  corporation  ;  negotiability  of. — The  act  approved  Decem- 

ber 15,  1870,  authorizing  the  Tallassee  Alanufacturing  Company  Num- 
ber One,  on  a  vote  of  two-thirds  of  its  shareholders  in  value,  to  issue 
its  bonds  for  a  sum  not  exceeding  one-third  of  its  capital  stock  paid  in, 
in  bonds  of  $1,000  each,  payable  in  gold,  with  legal  interest,  and  coup- 
ons for  interest  attached,  payable  in  gold,  semi-annually,  at  such  plaee 
asit  may  appoint  (Sess.  Acts  1870-71,  p.  240),  "contemplates  the  issue 
of  instruments  having  all  the  qualities,  elements,  and  characteristics 
of  negotiable  paper,  which  could  be  introduced  into  the  commercial 
markets,  circulating  and  passing  as  such  paper  in  the  usual  course  of 
business  ;"  and  the  bonds  issued  under  tbe  authority  of  this  statute, 
being  payable  to  bearer,  at  the  office  of  the  company  in  Montgomery, 
with  coupons  for  interest  attached,  payable  semi-annually  at  a  designated 
bank  in  New  York,  are  negotiable  instruments.— ift.  567. 

8.  Indorsed  railroad  bonds ;  character  as  neaotiable  instruments. — The   object 

and  purpose  of  the  indorsement  of  railroad  bonds  by  the  State,  under 
the  statutes  herein  mentioned,  was  to  improve  their  credit  and  to  facili- 
tate their  currency.  On  their  face,  they  are  negotiable  instruments  by 
the  general  commercial  law,  which  must  be  presumed  to  be  of  force  in 
Boston,  where  they  are  made  payable,  and  are  capable  of  transfer  by 
delivery  ;  and  the  State  is  liable  as  the  indorser  of  such  paper. — Plodc 
&  Go.  V.  Cobb,  127. 

9.  Same;  rights  of  holder. — The  bonds   being  negotiable,   regular  on  their 
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face,  and  reciting  in  the  indorsement  a  compliance  by  the  company 
with  the  conditions  of  the  statute,  an  innocent  holder  for  value  is  not 
affected  by  any  fraad  or  mistake  in  their  over-issue  ;  and  the  dishonor 
of  the  unpaid  interest  coupons  would  not  charge  him  with  notice  of  any 
defect  in  them.— /6.  127. 

10.  Same;  numbers  on  bonds. — The  statutes  do  not  require  that  the  bonds 
shall  be  numbered,  nor  that  they  shall  be  indorsed  in  numerical  order, 
nor  that  they  shall  be  sold  or  negotiated  by  the  company  in  any  partic- 
ular order  ;  and  the  numbers  on  the  several  bonds  do  not  indicate  any- 
thing as  to  the  time  when  they  were  issued  or  negotiated. — lb.   127. 

11-  Usury;  when  available,  as  defense  to  note. — To  cut  off  the  defense  of  usury 
against  a  non-commercial  promissory  note,  in  the  hands  of  a  person 
who  was  not  a  party  to  the  original  transaction,  there  must  be  more 
than  a  transfer  to  him  in  good  faith,  and  without  notice  of  the  usury  : 
there  must  be  a  renewal  of  the  debt,  by  giving  a^ew  security  payable 
to  him. — McCullough  v.  Mitchell,  250. 

12.  ProoJ  of  execution  of  note. — When  a  promissory  note  is  the  foundation  of 

an  action,  the  onus  of  proving  its  execution  is  not  cast  on  the  plaintiff, 
unless  its  execution  is  denied  by  a  plea  verified  by  affidavit  (Code, 
§3036);  but,  in  all  other  cases,  when  it  is  proposed  to  ase  a  note  collat- 
erally, the  party  asserting  or  relying  'on  it  must  prove  its  execution. 
Garrett  v.   Garrett's  Adm'r,  264. 

13.  /Same. —An  administrator's  application  to  sell  lands  for  the  payment  of 

debts  being  contested  by  the  devisee  and  heir,  and  the  issue  being 
whether  a  promissory  note,  presented  as  a  claim  against  the  estate,  was 
executed  by  the  authority  of  the  decedent  ;  the  payee  testifying  that 
decedent's  name  was  signed  by  his  authority,  but  making  inconsistent 
statements,  in  depositions  taken  at  two  different  times,  as  to  the  person 
by  whom  the  name  was  written,  and  the  place  and  attendant  circum- 
stances, while  his  testimony  on  these  points  was  contradicted  by  botb 
the  persons  named  by  him  in  connection  with  it ;  held,  that  the  execu- 
tion of  the  note  by  authority  was  not  established. — lb.  264. 

BONDS. 

1.  Administration  bond ;  statutory  execution  against  sureties  ;  remedies  of  sure^ 

ties  against. — Wlien  an  execution  on  a  decree  for  money  has  been  issued 
from  the  Probate  Court  against  an  executor  or  administrator,  and  been 
regularly  returned  "No  property  found,''  the  plaintiff  in  the  decree  is 
entitled,  as  matter  of  right,  to  a  statutory  execution  against  him  and 
the  sureties  on  his  official  bond  (Code,  §  2619),  and  the  probate  judge 
is  charged  with  the  ministerial  duty  of  issuing  it  on  demand  :  if  the 
sureties  have  been  released  or  discharged  from  liability  on  the  bond, 
their  remedy  is  by  supersedeas  ;  or  by  motion  to  the  court,  if  in  session, 
to  quash  the  execution  ;  or,  sometimes,  by  bill  in  equity. — Hudson  v. 
Modawell.  481. 

2.  Same;  K'lhUity  and  defenses  of  surety. — A  surety  on  the  official  bond  of  an 

administrator,  when  sued  in  equity  to  compel  a  settlement  of  the  admin-, 
istration  of  his  deceased  principal,  may  assert  all  the  rights  and  defenses 
that  would  have  been  available  to  his  principal,  and  is  burdened  with 
all  the  duties,  liabilities  and  presumptions,  that  attached  to  the  latter  in 
his  fiduciary  capacity.  —  Baines  v.   Barnes,  375. 

3.  Same;  release  of  surety  by  distribidee. — A  release  from  his  liability,  pro- 

cured by  the  surety  from  the  female  distributees,  on  payment  of  a  nom- 
inal or  insignificant  sum  of  money,  is  not  available  to  him  as  a  defense, 
unless  he  proves  that  it  was  executed  by  them  with  full  knowledge  of  all 
the  facts,  after  being  informed  of  its  contents  and  legal  effect. — lb.  375. 

4.  Guardian's  bond;  when  action  lies  on. — An  action  at  law  can  not  be  main- 

tained by  the  ward,  on  the  official  bond  of  his  guardian,  until  the  liabil- 
ity of  the  latter  has  been  ascertained  by  the  decree  of  a  court  of  compe- 
tent jurisdiction.— //a  !7ey  V.  Boyd's  Adm'r,  399. 

5.  Bonds  of  private  corporation;  transfer  as  collateral  security. — A  private  cor- 


INDEX.  683 


BONDS  -Continued  . 


poration,  created  for  commercial  purposes,  has  implied  power  to  deal 
on  credit,  for  any  proper  corporate  purpose,  in  the  usual  and  ordinary 
mode  of  conducting  its  business,  under  the  circumstances  in  which  it 
may  be  placed  ;  and  being  expressly  authorized,  by  special  statute, 
to  isstie  bonds,  and  to  secure  their  payment  by  mortgage  of  its  proper- 
ty, a  resolution  of  the  stockholders,  at  a  meeting  called  to  consider 
the  issue  of  such  bonds,  authorizing  them  to  be  used  in  payment,  at  par 
value,  of  any  indebtedness  of  the  company,  or  to  raise  money  to  conduct 
its  business,  does  not  limit  or  restrain  the  power  to  transfer  them  as  col- 
lateral security  for  an  existing  debt.— Lehman  Brothers  v.  lallassee  Man. 
Vo.,  567. 

6.  Same;  rights  of  holder  as  collateral  security.— The  holder  of  such  bond, 

transferred  to  him  as  collateral  security,  is  entitled  to  share  in  the  ben- 
efits ot  a  mortgage  executed  to  secure  payment  of  the  bonds,  if  he  ac- 
quired it  in  good  faith  ;  that  is,  there  must  have  been  good  faith  in  the 
particular  transaction  by  which  he  acquired  the  bond  ;  but  the  inquiry 
will  not  be  extended  to  former  separate  and  distinct  transactions 
between  him  and  the  olficers  of  the  corporation,  in  which  his  debt 
originated. — lb.  567. 

7.  Bonds  of  private  corporation ;  negotiability  oj. — The  act  approved  Decem- 

ber 15,  1870,  authorizing  the  Tallassee  Manufacturing  Company  Num- 
ber One,  on  a  vote  of  two-thirds  of  its  shareholders  in  value,  to  issue 
its  bonds  for  a  sum  not  exceeding  one-third  ot  its  capital  stock  paid  in, 
in  bonds  of  $1,000  each,  payable  in  gold,  with  legal  interest,  and  coup- 
ons for  interest  attached,  payable  in  gold,  semi-annually,  at  such  place 
as  it  may  appoint  (Sess.  Acts  1870-71,  p.  240),  "contemplates  the  issue 
of  instrumeuts  having  all  the  qualities,  elements,  and  characteristics  of 
negotiable  paper,  which  could  be  introduced  into  the  commercial  mar- 
kets, circulating  and  passing  as  such  paper  in  the  usual  course  of  busi- 
ness ;"  and  the  bonds  issued  under  the  authority  of  this  statute,  being 
payable  to  bearer,  at  the  oifice  of  the  company  in  Montgomery,  with 
coupons  for  interest  attached,  payable  semi-annually  at  a  designated 
bank  in  New  York,  are  negotiable  instruments.— -ib.  567. 

8.  Same;  who  is  holder  in  good  faith.— The  negotiable  bonds  of  the  corpora- 

tion in  this  case  having  been  issued  by  authority,  their  transfer  as  col- 
lateral security  for  existing  debts  also  being  authorized,  and  some  of 
them  having  been  thus  transferred  to  a  commercial  partnership,  with 
whom  the  corporation  had  extensive  dealings  for  a  series  of  years,  and 
who  were  stockholders  in  the  corporation  ;  the  rights  of  said  partner- 
ship, as  a  holder  in  good  faith,  are  not  affected  by  the  fact  that  their 
debt  against  tbe  corporation  was  not  communicated  to  the  other  stock- 
holders, and  was  not  known  to  them  ;  nor  by  the  fact  that  the  indebt- 
edness did  not  appear  by  the  books  of  the  corporation,  to  which  the 
stockholders  had  access  ;  nor  by  the  further  fact  that  said  partnership, 
as  stockholders,  received  dividends  while  the  debt  to  them  was  being 
contracted.  These  facts  have  in  them  no  element  of  estoppel,  and  are 
not  sufficient  to  overcome  the  presumption,  arising  from  possession 
before  maturity,  that  they  were  acquired  in  good  faith. — lb.  567. 

9.  Railroad  bonds ;  indorsement  by  State;  extent  of  statutory  lien. — Under  the 

provisions  of  the  act  approved  February  '21st,  1870  (Sess.  Acts  1869-70, 
pages  149-57),  authorizing  the  indorsement  by  the  governor,  in  the 
name  of  the  State,  of  the  bonds  of  railroad  companies,  although  no 
indorsement  could  be  made  until  twentj'  continuous  miles  of  road  had 
been  finished,  completed  and  equipped,  and  subsequent  indorsements 
were  authorized  only  as  sections  of  five  continuous  miles  were  finished, 
completed,  and  equipped ;  yet  the  statutory  lien  given  to  the  State,  on 
account  of  such  indorsements,  was  not  limited  or  restricted  to  the  por- 
tions of  the  road  then  finished,  nor  to  the  property  then  owned  by  the 
railroad  company,  but  extended  to  the  entire  road,  its  franchises,  and 
all  the  property  then  belonging  to  it,  or  afterwards  acquired  ;  and  this 
lien,  by  the  express  words  of  the  statute,   was  declared  prior  and  supe- 
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rior  to  all  liens  or  incambmnces  created  by  the  railroad  company,  and 
all  other  claims  existing  or  to  exist  against  it. — GoU  v.  Barnes,  108. 

10.  Same;  subrogation  Off  bondholders  to  statutory  lien. — This  stitutory  lien  is 

declared  to  be  •'  for  the  payment  by  said  company  of  said  bonds,  with  the 
interest  thereon,  as  the  same  become  due  ;"  and  a  railroad  compuny  hav- 
ing executed  a  mortgage,  or  deed  of  trust,  for  the  benefit  of  all  its  bond- 
holders, and  afterwards  made  default  and  become  bankrupt,  the  holders 
of  the  indorsed  bonds  are  entitled  to  be  subrogated  to  the  statutory  lien 
of  the  State,  on  bill  filed  by  the  trustees  to  foreclose  the  deed  of  trust, 
and  are  entitled  to  be  first  paid  out  of  the  proceeds  of  sale  of  the 
property. — lb.  108. 

11.  Same;  statutory  authority  of  governor  to  make  indorsement. — Under  the  pro- 

visions of  the  act  approved  November  17,  1868,  relative  to  the  Wills 
Valley  Railroad  Company  and  the  North-east  and  South-west  Railroad 
Company,  it  was  made  the  duty  of  the  governor  to  indorse,  in  the  name 
of  the  State,  the  bonds  of  the  company  owning  the  franchises  of  the 
corporation  last  named,  whenever  it  should  appear  to  him,  "  by  satisfac- 
tory proof,"  that  particular  sections  of  the  road  had  been  finished,  com- 
pleted, and  equipped  ;  and  he  was  required  by  the  act  approved  Febru- 
ary 19,  1867,  to  make  such  indorsements  on  bonds,  on  the  affidavits  of 
the  president  and  chief  engineer,  and  a  resolution  of  the  board  of  direct- 
ors, showing  find  promising  compliance  with  the  conditions  of  the  act. 
Under  these  statutory  provisions,  if  satisfactory  proof  was  made  to  the 
governor  of  the  completion  and  equipment  of  a  specified  number  of 
miles  of  thn  road,  and  the  affidavits  and  resolution  required  by  the  stat- 
ute were  made  and  presented  to  him,  it  was  his  duty,  not  having  reason 
to  doubt  the  truth  of  the  facts  as  stated  and  certified,  to  indorse  the 
bonds  of  the  company  to  the  amount  thereby  shown  to  be  proper  ;  and 
such  indorsements  would  be  a  valid  exercise  of  his  statutory  power,  and 
would  be  binding  on  the  State,  although  it  might  be  made  to  appear,  in 
a  subsequeht  controversy  between  individual  bondholders,  that  the  affi- 
davits were  false,  and  that  he  had  in  fact  indorsed  more  bonds  than  the 
company  was  entitled  to  receive.— Ptocfc  <fe  Cb.  v.  Cobb,  127. 

12.  Sime.— The  statute   itself  contains  provisions  intended  to   protect  the 

State  against  indorsements  obtained  by  fmud  or  mistake,  or  bonds  sold 
by  the  company  at  less  than  ninety  cents  on  the  dollar  ;  and  exact  con- 
formity between  the  amount  of  bonds  indorsed  and  the  actual  length  of 
the  road,  at  the  rate  of  $16,0J0  per  mile,  is  not  a  "  term,  condition,  or 
requirement  of  the  statute,"  on  which  depended  the  power  and  duty  of 
the  governor  to  make  the  indorsements.— 76.  127. 

13.  Indorsed  railroad  bonds;  character  as  negotiable  instruments. — The  object 

and  purpose  of  the  indorsement  of  these  railroad  bon<ls  by  the  State, 
under  the  statutes  above  mentioned,  was  to  improve  their  credit  and  to 
facilitate  their  currency.  On  their  face,  they  are  negotiable  instru- 
ments by  the  general  commercial  law,  which  must  be  presumed  to  be  of 
force  in  Boston,  where  they  are  made  payable,  and  are  capable  of 
transfer  by  delivery  ;  and  the  State  is  liable  as  the  indorser  of  such 
paper.— i6.  127. 

14.  Same ;  rights  of  holder.  — The  bonds  being  negotiable,   regular  on  their 

face,  and  reciting  in  the  indorsement  a  compliance  by  the  company  with 
the  conditions  of  the  statute,  an  innocent  holder  for  value  is  not  affected 
by  any  fraud  or  mistake  in  their  over-issue  ;  and  the  dishonor  of  the 
unpaid  interest  coupons  would  not  charge  him  with  notice  of  any  defect 
in  them.— i6.  127. 

15.  S'lme;  numJyers  on  bonds. — The  statutes  do  not  require  that  the  bonds 

shall  be  numbered,  nor  that  they  shall  be  indorsed  in  numerical  order, 
nor  that  they  shall  be  sold  or  negotiated  by  the  company  in  any  partic- 
ular order  ;  and  the  numbers  on  the  several  bonds  do  not  indicate  any- 
thing as  to  the  time  when  they  were  issued  or  negotiated.— i6.  127. 

16.  Same  ;  governor's  refusal  to  pay  interest  on  bonds  of  over-issue. — The  act  of 

Governor  Lindsay,  in  1871,  in  refusing  to  pay  interest  on  the  bonds 
numbered  above  4,720,  if  held  to  be  the  act  of  the  State,  was  strictly  ex 
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parte,  and  can  not  affect  the  rights  of  the  holders  of  those  bonds.— i6. 
127. 
17.  Alabama  and  Chattanooga  Railroad  Company's  bonds :  retirement  of  old  bonds 
in  exchange  for  new,  under  act  of  February  23,  1876.— The  act  approved 
February  23,  1876,  authorizing  the  retirement  of  the  bonds  of  the  Ala- 
bama and  Chattanooga  Kaiiroad  Company,  which  had  been  indorsed  by 
the  governor  in  the  name  of  the  State,  and  the  substitution  of  new  bonds 
in  their  stead  (Sess.  Acts  1875-6,  pp.  130-49),  embraces  and  applies  to 
all  the  indorsed  bonds  bearing  date  in  1869,  and  makes  no  distinction 
between  those  regularly  issued  and  those  reported  by  the  "State  debt 
commissioners"  as  "over-issue." — lb.  127. 

BUILDING  AND  LOAN  ASSOCIATIONS.     See  Coepobations,  1. 

CHAMPERTY.     See  Conteacts,  11,  12. 

CHANCERY. 

I.      JOBISDICTION,  AND  GENERAL  PbINCIPLES. 

1.  Agency ;  equitable  relief  against  transactions  between  principal  and  a/fent. — A 

person  who  is  acting  as  agent  for  a  woman,  being  entrusted  by  her  with 
moneys  to  lend  out,  and  with  the  general  managfiment  of  her  business  ; 
and  who,  being  financially  embarrassed,  and  on  the  ere  of  bankruptcy, 
without  informing  her  of  his  pecuniary  condition,  procures  from  her  a 
new  power  of  attorney,  which  she  signs  without  reading  it,  and  without 
knowledge  of  its  purpose,  nature  aud  extent ;  authorizing  him  to  fore- 
close a  mortgage,  which  he  had  taken  to  secure  her  money  loaned,  "  or 
to  extend  the  time  of  payment,  or  to  negotiate  or  leave  the  same  as  col- 
lateral security,  to  enable  him  to  raise  money  for  the  purpose  of  putting 
the  same  in  his  business,  or  any  other  purpose  he  may  see  proper  to 
use  said  money  so  raised,'' — is  guilty  of  an  abuse  of  the  confidence 
reposed  in  him  ;  the  general  terms  employed  in  the  power  of  attorney, 
so  far  from  conferring  any  advantage  on  him,  or  protecting  his  subse- 
quent acts  as  agent,  rather  cast  suspicion  on  them  ;  and  if  those  acts 
are  prejudicial  to  his  principal,  a  court  of  equity  will  not  hesitate  to 
grant  relief  against  them.  —  Whelan  v.   McCreary,  319, 

2.  Same. — When  an  agent  lends  out  the  money  of  his   principal,    taking  a 

note  and  mortgage  to  himself  as  agent,  but  without  naming  his  prin- 
cipal, and  forecloses  the  mortgage  under  a  power  of  sale,  becoming 
himself  the  purchaser,  either  directly,  or  through  the  instrumentality  of 
another  person;  the  purchase  enures  to  the  benefit  of  the  principal,  and 
he  may,  at  his  election,  either  take  the  property,  or  charge  it  with  his 
debt.— /?>.  319. 

3.  Same;  rights  of  purchaser  at  sale  by  agent. — If  the  purchaser,  at  the  sale 

made  by  the  agent,  really  bought  for  his  own  benefit,  and  paid  the  pur- 
chase-money in  good  faith,  without  any  notice  of  the  rights  of  the  prin- 
cipal, he  would  be  entitled  to  protection  ;  and  if  he  paid  a  part  of  the 
purchase-money  before  he  acquired  notice,  he  would  be  protected  pro 
tanto.  But  the  onus  of  proving  the  facts,  necessary  to  make  out  this 
defense,  rests  on  him  ;  and  if  it  is  shown  that  he  had  Tinowledge  of  the 
fact  of  agency,  and  that,  instead  of  paying  the  purchase-money  accord- 
ing to  the  terms  of  the  sale,  he  settled  for  a  part  of  it  by  allowing  the 
agent  credit  on  an  individual  debt, — his  defense  is  not  made  out. — 1  b. 
319. 

4.  Same;  notice  of  agency. — When  a  purchaser  at  a  sale  made  by  an  agent, 

under  a  power  in  a  mortf^age,  has  knowledge  of  the  fact  of  agencj', 
though  not  of  the  principal's  name,  he  is  put  on  inquiry  as  to  the  name 
of  the  principal ;  and  if,  instead  of  paying  the  purchase-money  accord- 
ing to  the  terms  of  the  sale,  he  enters  into  an  arrangement  with  the 
agent  prejudicial  to  the  rights  of  the  principal,  he  can  claim  no  advant- 
age from  his  ignorance  of  the  name. — lb.  319. 
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5.  Cloud  on  title  to  land;  when  bill  lies  to  remove. — A  bill  in  equity,  to  remove 

a  cloud  from  the  title  to  land,  can  not  be  maintained  by  a  person  who 
is  out  of  possession  :  he  must  first  establish  his  title  by  a  recovery  in  an 
action  at  law. — Baines  v.  Barnes,  375. 

6.  Same  ;  when  hill  lies. — A  bill  to  remove  a  cloud  from  the  title  to  land  can 

not  be  maintained  by  a  party  who  is  out  of  possession  ;  nor  is  a  convey- 
ance or  decree,  which  is  void  on  its  face,  such  a  cloud  on  the  title  as 
will  justify  the  interposition  of  a  court  of  equity. — Tyson  v.  Brown, 
244. 

7.  Oredltor's  bill ;  to  subject  lands  descended  or  devised.  — When  a  creditor  files 

a  bill  in  equity,  to  reach  and  subject  the  lands  of  his  deceased  debtor 
to  the  satisfaction  of  bis  debt,  he  must  have  established  it  by  a  judg- 
ment at  law,  and  exhausted  his  legal  remedies  ;  must  aver  and  prove  a 
want  of  personal  assets,  and  the  insolvency  of  the  personal  representative 
and  his  sureties  ;  and  must  sue  on  behalf  of  himself  and  all  other  cred- 
itors —Scott  V.  Ware,  174. 

8.  Same;  defenses  to  such  suit. — The  heirs  or  devisees,  as  defendants  to  such 

creditor's  bill,  may  make  any  defense  against  the  alleged  debts  which 
the  decedent,  if  living,  might  have  made,  or  which  would  have  been 
available  to  the  personal  representative  in  an  action  at  law  ;  and  may 
also  set  up  defenses  which  the  personal  representative  has,  by  his  own 
acts  or  laches,  precluded  himself  from  making. — Ih.  174. 

9.  Decedent's  estate ;  subjecting  lands,  inequity,  to  payment  of  debts. — A  court 

of  equity  has  not  original,  inherent  jurisdiction  to  decree  a  sale  of  lands, 
whether  descended  or  devised,  for  the  payment  of  the  debts  of  the 
deceased  owner. —J  6.  174. 

10.  Same;  jurisdiction  of  Chancery  and  Probate  Courts,  in  matter  of  settlements 

of  administrations. — Ordinarily,  the  Probate  and  Chancery  Courts  have 
concurrent  jurisdiction  in  the  matter  of  settlements  of  administrators' 
accounts,  and  the  settlement  must  proceed  in  the  court  which  first 
acquires  jurisdiction  ;  yet,  if  the  settlement  is  commenced  in  the  Pro- 
bate Court,  and  a  question  there  arises  which  that  court,  by  reason  of 
its  limited  powers,  is  incompetent  to  determine,  either  party  may 
remove  the  settlement  into  the  Chancery  Court.—  Glenn's  Adm'r  v.  Bil- 
lingslea,  345. 

11.  Same;  when  heirs  and  distributees,  or  administrator,  may  come  into  equity. 

Heirs  and  distributees,  the  parties  beneficially  interested  in  the  estate^ 
ma^  come  into  equity,  in  the  first  instance,  to  compel  a  settlement  of 
the  administrator's  accounts  ;  but  the  administrator  himself,  when  he 
is  the  actor,  must  proceed  iu  the  Probate  Court,  and  can  not  come  into 
equity  without  showing  some  special  reason  for  a  resort  to  a  court  of 
equity. — lb.  345. 

12.  Same;  when  administrator  de  bonis  non  may  come  into  equity. — In  compel- 

ling a  settlement  of  the  accounts  of  his  predecessor  in  the  administra- 
tion, an  administrator  de  bonis  non  represents  the  distributees,  or  per- 
sona beneficially  interested  in  the  estate,  and  may  come  into  equity  in 
the  first  instance,  as  they  might,  without  showing  any  special  equitable 
ground,  at  any  time  before  the  Probate  Court  has  acquired  jurisdiction. 
lb.  345. 

13.  Same  ;  election  as  to  charging  administrator  with  waste,  rents  and  profits. 

Where  the  administrator  in  chief  kept  the  estate  together  for  a  number 
of  years,  without  an  order  of  court,  cultivating  the  lauds  with  the  labor 
of  the  slaves,  selling  the  crops,  and  cutting  and  selling  timber  from  the 
lands  ;  it  is  the  right  and  duty  of  the  administrator  de  bonis  non  to  hold 
him  accountable  for  these  things,  and  he  has  the  right  to  elect  as  to  the 
manner  iu  which  the  charge  shall  be  made,  as  the  distributees  might ; 
and  this  election  he  may  exercise  in  the  Probate  Court,  without  resort- 
ing to  a  court  of  equity,  although  an  infant  distributee  is  interested  in 
the  settlement. — lb.  345. 

14.  Same;  citation  to  former  administrator;  when  jurisdiction  of  Probate  Court 

attaches. — When  an  administrator  has  resigned,  or  been  removed,  it  is 
his  duty  to  settle  his  accounts  within  one  month  after  his  authority  has 
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ceased,  and,  on  his  failure  to  do  so,  the  court  proceeds,  ex,  mero  motu,  to 
compel  a  settlement  (Code,  §§  2590-96);  and  althongh  it  is  a  proper 
practice  to  issue  a  citation  to  him,  before  resorting  to  compulsory  meas- 
ures, a  citation  is  not  required  by  the  statute,  and  its  issue  is  not 
taking  jurisdiction  by  the  court,  so  as  to  prevent  a  resort  to  equity- 
Ib.  345. 

15.  Same;  when  administrator  may  remove  settlement  into  equity, — A  court  of 

equity  will  not  entertain  a  bill  for  the  removal  and  settlement  of 
the  administration  on  a  decedent's  estate,  at  the  instance  of  the  admin- 
istrator himself,  because  he  is  also  the  guardian  of  one  of  the  dis- 
tributees, who  has  attained  his  majority  ;  nor  because  the  adminis- 
trator has  committed  an  error  or  mistake  in  the  allotment  of  exempt 
property  to  a  minor  child.  Neither  of  these  facts  shows  that  the  settle- 
ment f^an  not  be  properly  made  in  the  Probate  Court. — Draper's  Adm'i 
V.  Draper,  545. 

16.  Same  ;  same. — If  an  administrator  pays,  by  mistake,  to  the  personal  rep- 

resentative of  the  deceased  husband,  moneys  which  properly  belong  to 
the  estate  of  the  deceased  wife ;  and  such  moneys  are  distributed,  in 
due  course  of  administration,  to  the  distributees  of  the  husband's  estate, 
who  are  also  the  distributees  of  the  wife's  estate  ;  although  the  admin- 
istrator making  the  wrongful  payment  can  not  claim  a  credit  for  it  on 
settlement  of  his  accounts,  he  can  make  it  available  in  the  Probate  Court, 
in  having  satisfaction  entered,  pro  tanto,  of  the  decrees  in  favor  of  the 
distributees  who  received  the  benefit  of  it,  if  they  are  parties  to  the  set- 
tlement ;  but,  if  they  are  not  parties  to  the  settlement,  though  the  wife's 
personal  representative  is  a  party,  the  administrator  can  not  obtain 
relief  in  that  court,  and  may  therefore  remove  the  settlement  into  chan- 
cery,— Hemphill  v.  Moody,  469. 
17i  Same;  settlement  of  accounts  of  deceased  administrator;  remedy  against 
sureties. — When  an  administrator  has  died  without  making  a  settlement 
of  his  accounts,  his  personal  representative  may  make  such  settlement, 
or  may  be  required  to  make  it,  in  the  Probate  Court,  and  a  decree  may 
be  rendered  against  him,  in  favor  of  the  administrator  de  bonis  non 
(Code,  §§  2537-40,  2590-96);  but  such  settlement  is  not  conclusive  on 
the  sureties  of  the  deceased  administrator,  nor  will  it  support  an  action 
at  law  against  them  ;  consequently,  the  administrator  de  bonis  non,  after 
having  obtained  such  a  decree  against  the  personal  representative  of  the 
deceased  administrator  in  chief,  with  an  execution  thereon  returned 
"No  property  found,"  may  file  a  bill  in  equity  against  the  sureties  and 
personal  representative  of  the  deceased  administrator,  to  compel  a  set- 
tlement of  his  accounts. — Stallworlh's  Adm'r  v.  Farnham,  259. 

18.  Dower;  stateness  of  demand.  — Although  there  is  no  statutory  bar  to  the 

widow's  right  of  dower  in  lands  which  were  not  aliened  by  the  husband, 
but  were  sold  by  his  administrator  under  an  order  of  the  Probate  Court; 
yet,  a  court  of  equity,  acting  on  its  own  principles,  will  consider  the 
demand  as  stale,  and  will  refuse  relief,  when  more  than  twenty  years 
have  elapsed  since  the  death  of  the  husband,  and  there  has  been  no 
recognition  of  the  widow's  right  by  the  purchaser  at  the  administrator's 
sale,  or  the  persons  holding  under  him.  —  Barksdnle  v.  Garrett,  277. 

19.  Same;  election  by  widow,  between  statutory  rights  and  testamentary  provision. 

A  widow,  lor  whom  provision  is  made  by  the  will  of  her  deceased  hus- 
band, has  a  right  to  dissent  from  the  will,  and  claim,  instead  of  the 
testamentary  provision,  her  dower  in  the  lands,  and  her  distributive 
portion  of  the  personalty  (Code,  §§  2292-93);  but  such  dissent  must  be 
made  in  writing,  and  within  one  year  from  the  probate  of  the  will  ;  and 
although  she  may  not  be  concluded  by  an  election  made  unadvisedly, 
or  in  ignorance  of  facts  calculated  to  influence  her  choice,  she  can  not 
treat  such  election  as  a  nullity,  nor  avoid  it.  except  upon  the  restoration 
of  what  she  has  received  under  it.— SteeZe  v.  Steele's  Adm'r,  439. 

20.  Estoppel  en  pais;  effect  at  law  and  in  equity. — At  law,  an  estoppel  en  pais 

has  no  efifect  on  the  title  to  land  ;  but  a  court  of  equity  accords  full  effect 
and  operation  to  it. — Hendricks  v.  Kelly,  388. 
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21.  Ekciion  by  or  for  infant,  and  equitable  estoppel.  — An  infant  can  not  mako 

an  election,  and  can  not  create  an  estoppel  against  himself;  bat  a  court 
of  equity  has  undoubted  power  to  elect  for  him,  and  will  not  allow  him 
to  receive  and  hold  the  proceeds  ot  an  unauthorized  sale  of  his  property, 
and  at  the  same  time  repudiate  the  sale  :  equitable  estoppels,  of  this 
character,  apply  to  infants  as  well  as  adults. — Goodman  v.    Winter,  410. 

22.  Sale  of  infant's  lands ;  povoer  of  equity  to  decree.  — In  this  State,  the  Chan- 

cery Court,  by  virtue  of  its  genenil  jurisdiction  over  infants  and  their 
estates,  has  power  to  decree  the  sale  uf  an  infant's  lands,  whether  held 
nnder  a  deed  or  will,  having  regard  to  the  necessities  and  interest  of  the 
infant ;  and  this  jurisdiction  extends  to  contingent  estates,  or  estates 
held  in  remainder,  though  it  may  be  more  sparingly  exercised. — lb  410. 

23.  Sale  and  conveyance  in  fee  t/y  tenant  for  life ;  equitable  estoppel  against  re- 

mainder-men. — When  a  tenant  for  life  of  lands  sells  and  conveys  in  fee, 
in  good  faith  beliving  he  has  power  to  do  so,  and  the  remainder-man 
accepts  a  portion  of  the  purcheise-money  as  compensation  for  his  inter- 
est; or,  if  the  proceeds  of  sale  are  invested  by  the  tenant  for  life  in  other 
lands,  taking  the  title  to  himself  for  life,  with  remainder  as  before,  and 
the  remainder-man  accepts  such  conveyance  with  full  knowledge  of  the 
facts;  in  either  case,  a  court  of  equity  will,  at  the  instance  of  the  pur- 
chaser, compel  the  remainder-man  to  convey  to  him,  or  bar  him  from 
asserting  his  legal  estate  in  the  lands  so  sold  and  conveyed. — lb.  410. 

24.  tettkment  of  guardian's  acconnle.— In  the  settlement  of  a  guardian's  ac- 

counts, the  Probate  Court  and  the  Chancery  Court  have  concurrent  ju- 
risdiction; and  the  ward  may  at  his  election,  proceed  in  either  Iforum 
to  compel  a  settlement,  unless  the  jurisdiction  of  the  other  has  at- 
tached. He  may  maintain  a  bill  against  the  guardian  alone,  without 
joining  the  sureties,  to  compel  a  settlement  of  the  guardianship;  and 
the  sureties  may  intervene  by  petition  to  protect  their  interests,  if  they 
desire  to  do  so;  but,  whether  they  intervene  or  not,  the  decree  is  bind- 
ing and  conclusive  on  them,  in  the  absence  of  fraud,  and  will  support 
an  action  at  law  against  them  on  the  guardian's  bond. — Eailey  v.  Boyd's 
Adm'r,  399. 

25.  Unauthorized  sale  of  lands  by  guardian  or  tnmtee;  remedies  of  ward  or 

cestui  que  trust. — When  a  guardian,  or  other  trustee,  makes  an  unan- 
thorized  sale  of  lands  belonging  to  his  ward,  or  the  cestui  que  trust,  the 
latter  may,  at  his  election,  either  repudiate  the  sale,  and  recover  the 
lands,  or  ratify  the  sale,  and  claim  the  purchase-money;  and  if  he  elects 
to  ratify  it,  his  ratification  relates  back  to  the  .date  of  the  sale,  and 
clothes  him  with  all  the  rights  of  the  original  vendor,  including  the 
right  to  enforce  the  vendor's  lien  for  the  unpaid  purchase-money. 
Shorter  v.  Frazer,  74. 

26.  Fraudulent  chancery  decree;  how  impeached. — An  original  bill,  in  the  na- 

ture of  a  bill  of  review,  impeaching  a  decree  for  fraud,  can  only  be  filed 
by  a  party  or  privy  to  the  decree;  but  strangers,  who  are  intended  to  be 
defrauded  by  it,  may  impeach  it  collaterally,  either  at  law,  or  in  equity. 
Newlin,  Femley  &  Go.  v.  McAfee,  357. 

27.  Same;  purchase  at  sale  wnder.— When  a   decree  in  chancery  has  been  ob- 

tained by  fraud  on  the  part  of  the  complainant,  and  lands  have  been 
sold  under  it,  the  defendants  may  obtain  equitable  relief  on  account  of 
the  fraud,  as  against  the  complainant,  or  against  any  one  claiming  un- 
der him  with  knowledge  of  the  fraud;  but  a  purchaser  at  the  sale,  with- 
out notice,  actual  or  constructive,  of  the  fraud,  will  be  protected. 
Dunklin  v.  Wilson,  162. 

28.  Judgment  on  false  return;  eijuitable  relief  against. — When  the  service  of 

process,  giving  jurisdiction  of  the  person  of  the  defendant,  appears  on 
the  face  of  the  return  to  be  regular,  and  a  judgment  or  decree  is  thereon 
rendered  against  him,  he  may  obtain  relief  against  it  in  equity,  on 
averment  and  proof  that  he  was  not  in  fact  notified  of  the  proceeding, 
and  that  he  had  a  good  and  meritorious  defense  against  the  action;  and 
he  must  state  the  facts  constituting  his  defense,  in  order  that  the  court 
may  judge  of  their  sufficiency.— i6.  162. 
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29.  Same;  burden  of  proof. — When  a  defendant  in  a  judgoaent  or  decree  seeks 

relief  against  it  in  equity,  and  avers  that  he  was  not  served  with  pro- 
cess, though  the  averment  is  negative  in  its  character,  the  onus  of 
proving  it  rests  on  him,  and  he  must  adduce  evidence  sufficient  to 
overcome  the  sworn  return  of  the  officer.  The  evidence  in  this  case  ex- 
amined, and  held  insufficient. — lb.  162. 

30.  Gai-nishment ;  when  sued  out  on  decree  in  chancery. — A  garnishment  may  be 

sued  out  on  a  money  decree  in  chancery,  as  on  a  judgment  at  law,  or  in 
aid  of  a  pending  action  (Code,  §$  3854-56);  but  only  the  same  demands 
and  liabilities  can  be  thus  reached  that  might  be  reached  and  subjected 
by  the  same  process  at  law. — Jones  v.   Orews,  368. 

31.  Same. — An  existing  contract,  reduced  to  writing,  by  which  the  garnishee 

promised  to  pay  and  deliver  to  the  defendant,  at  a  future  day,  a  certain 
quantity  of  cotton  of  a  specified  quality,  does  not  fall  within  either  of 
the  classes  for  which  the  statute  provides,  and  does  not  create  such  a 
liability  as  can  be  reached  by  garnishment. — lb.  368. 

32.  Heir;  bill  to  recover  land  sold  by  administrator;  remedy  at  law. — Heirs  at 

law  can  not  maintain  a  bill  in  equity,  against  a  purchaser  at  a  sale  made 
under  an  order  of  the  Probate  Court,  to  recover  the  possession  of  lands, 
with  an  account  of  the  rents  and  profits,  when  the  order  of  sale  is  void 
on  its  face  for  want  of  jurisdiction:  their  legal  title  not  having  been 
divested  by  the  sale,  their  remedy  at  law  is  adequate  and  complete.  —  Ty- 
son V.  Brown.  245 

33.  Gift  by  husband  to  ?ci/e.— When  lands  are  purchased  by  the  husband,  and 

the  title  taken  in  the  name  of  the  wife,  the  transaction,  if  fair,  is  a  gift 
or  advancement  to  the  wife,  and  there  is  no  presumption  of  a  resulting 
trust  in  his  favor;  but  a  court  of  equity  will,  at  the  instance  of  his  cred- 
itors, treat  it  as  a  direct  conveyance  from  the  husband  to  the  wife. 
Pickett  V.  Pipkin,  520. 

34.  Conveyance  of  wife's  property,  for  husband's  debt ;  equitable  relief  against. — A 

married  woman  can  not,  either  directly  or  indirectly,  by  mortgage  or 
absolute  deed,  convey  property  belonging  to  her  statutory  separate 
estate,  in  consideration  of  the  debt  of  her  husband  ;  and  having  exe- 
cuted such  conveyance,  she  may  come  into  equity  to  have  it  set  aside 
and  cancelled,  without  averment  or  proof  of  fraud,  duress,  or  improvi- 
dence in  the  transaction.  —  Boylston  v.  Farrior,  564. 

35.  Mistake,  as  ground  of  equitable  relief. — Courts  will  not  reform  or  redress 

those  acts  of  parties  which  are  the  result  of  pure  mistake  of  law,  since 
all  men  are  conclusively  presumed  to  know  the  law  ;  but  this  principle, 
as  applicable  to  civil  cases,  being  productive  of  hardship,  is  regarded  as 
stricti  juris,  and  the  courts  willingly  seize  upon  any  mistake  of  fact, 
when  intermixed  with  a  mistake  of  law,  and  make  it  the  ground  of 
relief.— Hemphill  v.  Moody,  468. 

36.  Equitable  mortgage;  ichht  conslilules. —To  create  a  charge  or  trust,  which  a 

court  of  equity  will  enforce  as  a  mortgage,  the  form  of  the  agreement  is 
not  material,  and  operative  words  of  conveyance  are  not  necessary  :  if 
the  intention  of  the  parties  appears  from  their  agreement,  when  read 
in  the  light  of  the  circumstances  surrounding  them  at  the  time,  to 
charge  particular  property,  rights  of  property,  or  credits,  with  the  pay- 
ment of  debts,  the  court  will  regard  it  as  an  equitable  mortgage,  and 
will  give  effect  to  it  as  against  all  persons  except  innocent  purchasers 
for  valae.—Newlin,  Ferrdey  &  Go.  v.  McAfee,  357. 

37.  Same.  — An  embarrassed  debtor  at  the  close  of  the  late  war, owning  property 

largely  exceeding  in  value  the  amount  of  his  debts,  furnished  to  his  north- 
ern rreditors  a  schedule  of  his  lands,  with  the  prices  paid  for  the  differ- 
ent tracts  ;  and  a  written  agreement  was  thereupon  entered  into  between 
them,  by  which  the  creditors  remitted  the  interest  accrued  on  their 
debts  during  the  war,  and  granted  him  indulgence  for  two  years  ;  and, 
m  consideration  thereof,  it  was  stipulated,  that  the  real  estate  mentioned 
in  his  schedule,  a  copy  of  which  was  annexed  to  the  agreement,  "  is  to 
be  held  by  the  said  G.  T.  M."  debtor,  "in  trust  for  the  creditors  sign- 
ing this  agreement ;  and  whenever  the  .same  is  sold,  the  proceeds  of  said 
(44) 
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sales  shall  be  appropriated  and  paid  over,  as  soon  as  receiyed,  pro  rata 
among  the  subscribers  hereto,  m  proportion  to  the  amounts  severally 
due";  aud  the  debtor  added,  "I  agree  to  and  accept  as  binding  the 
terms  of  this  agreement,  and  that  the  property  hereinbetore  stated  shall 
be  faithfully  held  and  disposed  of  for  the  purpose  herein  contained," 
Held,  that  the  agreement  was  an  equitable  mortgage,  although  no  words 
of  conveyance  were  used. — Ih.  357. 

38.  Absolute  transfer,  and  contemporaneous  agreement  to  reoonvey,  construed  to- 

gether as  mortgage. — Where  a  purchaser  of  lands  at  a  sale  made  by  a  reg- 
ister in  chancery,  having  given  his  note,  with  surety,  for  the  purchase- 
money,  and  received  Irom  the  register  a  certificate  of  purchase,  after- 
wards transfers  the  certificato  to  his  surety,  on  the  recited  consideration 
of  his  payment  of  the  debt ;  and  the  surety,  at  the  same  time,  bj'  a  sep- 
ate  writing,  agrees  and  binds  himself  to  convey  the  lands  to  the  princi- 
pal, his  heirs  or  assigns,  whenever  the  monej'  so  paid  by  him,  with  in- 
terest, is  refunded  ;  the  two  instruments  are  to  be  construed  together  as 
one,  and,  being  so  construed,  they  constitute  a  mortgage. — Sims  v, 
Gaines,  392. 

39.  Foreclosure  of  mortgage  in  equity.  — A.  mortgagee  may  come  into  equity  to 

foreclose  his  mortgage,  although  it  contains  a  power  of  nale  ;  or  he  may 
file  a  cross-bill  to  foreclose,  when  the  original  bill  seeks  an  injunction 
and  cancellation.  —  Vaughan  v  Marable,  60. 
4  0.  Injunction  of  sale  under  power  in  mortgage.  — A  court  of  eqnit,>  bae  undoubt- 
ed jurisdiction  to  restrain,  by  injunction,  the  execution  of  a  power  ot 
sale  in  a  mortgage,  or  deed  of  trust  ;  but  this  jurisdiction  is  exercised 
with  great  care  and  caution,  and  only  when  it  is  made  to  appear,  by 
clear  and  precise  allegations  of  distinct  facts,  that,  by  reason  of  fraud, 
or  want  or  illegality  of  consideration,  the  collection  of  the  debt  is  against 
good  conscience,  and  the  sale  would  work  irreparable  injury. —76.  60. 

41.  Injunction  against  waste  by  mortgagor.— K  mortgagor  in  possession,  com" 

milling  waste  after  a  decree  of  foreclosure  had  been  rendered,  but  before 
it  has  been  executed,  may  be  restrained  by  injunction. — Malone  dt  boote 
V.  Marriott,  486. 

42.  Bill  to  redeem  ',  who  may  file.—'So  person  can  come  into  a  conrt  of  equity, 

for  a  redemption  of  a  mortgage,  but  he  who  is  entitled  to  the  legal 
estate  of  the  mortgagor,  or  claims  a  subsisting  interest  nnder  him. — Ai- 
pier  V.  Oulf  City  Paper  (Jompany,  330. 

43.  When  junior  mortgagee  or  assignee  may  come  into  equity. — When  personal 

property  is  incumbered  by  several  conflicting  liens  and  claims,  created 
by  mortgages,  the  levy  of  executions,  and  the  interposition  of  a  statu- 
tory claim  to  try  the  right  of  the  property,  the  holder  of  a  junior  claim 
or  lien,  whether  as  Judgment  creditor,  mortgagee,  or  assignee  of  the 
mortgagor,  may  come  into  equity,  to  have  the  respective  lions  adjusted, 
and  the  properly  sold  for  their  SHlistaction.  -lb.  486. 

44.  Receiver  of  mortgaged  property  — So  long  as  a  mortgagor  remains  in  pos- 

session, the  rents  and  profits  of  right  belong  to  him,  and  he  moy  receive 
and  apply  them  to  his  own  use ;  and  if  he  makes  default  in  the  pay- 
ment of  the  secured  debt,  and  becomes  insolvent,  the  mortgagee  may 
have  a  receiver  appointed,  pending  a  suit  for  foreclosure,  and  thus 
intercept  the  rents  and  profits,  when  the  property  itself  is  not  ade- 
quate security,  or  when  there  is  imminent  danger  of  waste  or  destruc- 
tion.— In  re  Tallassee  Man.  Go.,  568. 

45.  Apportionment  of  profits  earned  by  receivers. -^Vfhere  a  manufacturing  com- 

pany executed  a  mortgage  or  deed  of  trust  on  its  factory  and  franchises, 
for  the  security  of  certain  bondholders,  and  afterwards,  becoming  insol- 
vent, executed  an  assignment  of  all  its  property,  for  the  benefit  of  all  its 
creditors  generally  ;  and  the  trustees  then  filed  a  bill  for  the  foreclosure 
of  the  mortgage  or  deed  of  trust,  making  the  assignees  parties,  and  alleg- 
ing that  it  would  be  for  the  interest  of  all  the  parties  concerned  that  the 
factory  should  be  operated  in  accordance  with  the  provisions  of  the 
assignment,  subject  to  modification  by  the  court  from  time  to  time  ;  and 
the  assignees   then   filed  a  bill  for  the  settlement  of  the  assignment, 
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marshalling  the  assets,  etc. ;  and  receivers  were  appointed,  who  operated 
the  factory  for  a  number  of  years,  under  the  general  orders  of  the  court, 
without  objection  Irom  any  of  the  parties  or  creditors  ;  held,  that  the 
net  profits  realized  by  the  receivers  should  be  apportioned  between  the 
mortgagees  (or  bondholders)  and  the  general  creditors— the  former 
being  entitled  to  the  portion  realized  from  the  use  of  the  mortgaged 
property,  and  the  latter  to  the  residue  arising  from  the  use  of  the  prop- 
erty not  covered  by  the  mortgage.— J6.  568. 

46.  Receiver;  against  mortgagee  in  possession. — The  general  principle  is,  that 

a  mortgagee  in  possession  will  not  be  dispossessed  by  the  appointment 
of  a  receiver  ;  and  a  case  is  not  taken  out  of  the  operation  of  this  prin- 
ciple, because  the  property  in  controversy  is  a  newspaper  and  printing 
establishment,  which  it  may  be  desirable  to  sell  as  an  active  business  in 
actual  operation.— jRfipier  t'.   Gulf  City  Paper  Co.,  330. 

47.  Beceiver;  when  property  is  involved  in  claim  suit. — When  personal  property 

is  seized  under  legal  process,  and  a  claim  to  it  is  interposed  by  a  third 
person,  who  gives  bond  for  a  trial  of  the  right  of  property  under  the 
statute  (Code  $§  3341-49),  the  property  is  regarded  as  in  the  custody 
of  the  law,  until  the  termination  of  the  claim  suit ;  "and  there  can 
scarcely  arise  a  necessity,  in  any  case,  for  the  appointment  of  a  receiver 
by  a  court  of  equity,  at  the  instance  of  the  plaintiflf  in  the  writ,  pending 
the  claim  suit."— 76.  330. 

48.  Payments  by  receivers  of  railroad,  to  connecting  roads,  for  freights  coUecled. 

Payments  made  by  the  receivers  while  operating  a  railroad,  to  connect- 
ing roads,  for  freights  received  belonging  to  them,  "according  to  a 
necessary  usage  in  the  business  of  connecting  railroads,''  are  properly 
allowed  to  them  as  a  credit. — Meyer  v.  Johnston  <fe  Stewart,  606. 

49.  Partition  of  lands  in  equity;  presumptions  from  lapse  of  time. — Under  a  bill 

filed  by  an  executor,  for  a  partition  of  lands  between  the  widow,  on  her 
second  marriage,  and  the  children  and  devisees,  the  will  giving  the 
widow  an  estate  in  fee  ;  a  deed  executed  by  commissioners  appointed 
by  the  court,  and  approved  by  the  court,  conveying  her  portion  of  the 
land  to  her  and  her  husband,  by  words  which  vest  in  them  equal  inter- 
ests with  the  right  of  survivorship,  will  be  presumed,  after  the  lapse  of 
thirty-five  years,  to  have  been  authorized  by  the  facts  which  wefe  in 
evidence  before  the  court. — Baker  v.  Prewitt,  551. 

50.  Subrogation  of  bondholders  to  Slate's  statutory  lien  on  railroad. — The  State's 

statutory  lien  ork  a  railroad,  whose  bonds  it  has  indorsed  (Sess.  Acts 
1869-70,  pp.  149-57),  is  declared  to  be  "for  the  payment  by  said  com- 
pany of  said  bonds,  with  the  interest  thereon,  as  the  same  becomes  due  ;" 
and  a  railroad  company  having  executed  a  mortgage,  or  deed  of  trust,  for 
the  benefit  of  all  its  bondholders,  and  afterwards  made  default  and  be- 
come bankrupt,  the  holders  of  the  indorsed  bonds  are  entitled  to  be  sub- 
rogated to  the  statutory  lien  of  the  State,  on  bill  filed  by  the  trustees  to 
foreclose  the  deed  of  trust,  and  are  entitled  to  be  first  paid  out  of  the 
proceeds  of  sale  of  the  property.— CoW  v.  Barnes,  108. 

51.  Trust   in  lands  ;  when  declared  on  parol  evidence. — When  a  bill  in  equity 

seeks  to  establish  and  enforce  a  trust  in  lands,  conveyed  by  deed  abso- 
lute and  unconditional  on  its  face,  the  evidence  must  be  full,  clear,  and 
satisfactory  ;  if  the  trust  was  declared  in  writing,  but  the  writing  is  not 
produced,  and  no  excuse  for  its  non-production  is  given,  the  trust  can 
not  be  established  upon  parol  evidence  which  is  vague  and  uncertain. 
McVey  v.  Parker.  493. 

52.  Resulting  trust ;  when  arises  from  application  of  trust  funds  in  payment  of 

purchase-money. — The  principle  is  well  settled,  that  if  a  trustee  uses  the 
trust  funds  in  his  hands  in  making  a  purchase  of  lands,  taking  a  con- 
veyance of  the  legal  title  in  his  own  name,  a  trust  results  by  operation 
of  law,  in  favor  of  the  cestui  que  trust,  to  the  extent  of  the  funds  thus 
used  ;  but  the  trust  only  results  from  the  original  transaction,  and  the 
application  of  the  trust  funds  to  the  payment  of  the  purchase-money 
must  be  coeval  with  the  conveyance  :  a  subsequent  use  of  the  trust 


692  INDEX. 

CHANCERY— Continued. 

fnnds,  in  payment  of  the  truBtee'H  notes  for  the  parchase-money,  is  not 
sufficient  to  create  such  a  trust.  —  Voles  v.  Allen,  Freer  &  Illges,  98. 

53.  /Same;  as  helween  guardian  and  ward. — When  a  persou  borrows  money 

from  an  infant's  guardian,  to  be  used  in  paying  his  notes  for  lands 
which  he  has  purchased,  with  the  understanding  and  agreement  between 
them  that,  on  the  guardian's  resignation  in  a  sbort  time,  the  borrower 
would  take  out  letters  of  guardianship,  and  receive  his  own  notes  from 
the  former  guardian  as  money  ;  and  this  agreement  is  carried  into  eflfect, 
and  the  money  is  so  used  ;  the  transaction  does  not  create  an  equity  in 
the  ward  to  charge  the  lands  with  the  payment  of  the  money  so  bor- 
rowed and  used. — lb.  98. 

54.  Who  is  purchaser  pendente  lite. — When  lands  are  sold  under  a  power  in 

a  mortgage,  pending  a  suit  against  the  mortgagor  to  enlorce  a  charge 
on  them  in  favor  of  a  third  person,  and  the  morttjagee  himself  becomes 
the  purchaser,  his  title  is  derived  from  the  mortgage,  and  the  doctrine 
of  lis  pendens  does  not  apply  to  him,  if  his  mortgage  was  executed  be- 
fore the  commencement  of  the  suit. — lb.  96. 

55.  Purchase  pendente  lite.— A  purchaser  from  the  mortgagor,  pending  a  suit 

to  foreclose,  buys  at  his  own  peril,  and  is  bound  by  the  proceedings, 
whether  he  is  made  a  party  or  not ;  and  he  can  not  claim  to  have  the 
proceedings  suspended  until  he  is  brought  in  as  a  party. — Malone  ife 
Fonte  V.   Marriott,  486. 

56.  Vendor's  lien;  arises  when,  and  against  whom  enforced. — In  the  absence  of 

an  agreement  to  the  contrary,  expressed  or  inferred,  the  vendor  of  lauds 
has  a  lien  on  them  for  the  unpaid  purchase-money,  although  he  has  exe- 
cuted a  deed  reciting  the  payment  of  the  purchase-money  ;  which  lien 
arises  by  operation  of  law,  unless  excluded  by  the  agreement  or  conduct 
of  the  parties,  and  adheres  to  the  lands  until  they  pass  to  a  bona  fide 
purcliaser  for  valuable  consideration  without  notice. —.S'/ior/er  v.  Frazer, 
74. 

57.  Same;  against  whom  asserted. — The  vendor  of  lands,  retaining  the  legal 

title  in  himself,  has  a  lien  on  them  for  the  unpaid  purchase-money, 
which  he  may  assert  against  any  one  claiming  under  the  purchaser ; 
and  where  he  has  conveyed  the  legal  title  to  the  purchaser,  the  purchase- 
money  remaining  unpaid,  he  may  assert  his  equitable  lien  against  a  sub- 
purchaser who  bought  with  notice  of  it. — Burgess  v.   Greene,   509. 

58.  Same;  how  waived  or  lost,  as  against  sub-purchaser. — Where  the  sub-pur- 

chaser, ascertaining  that  there  was  an  outstanding  vendor's  lien  on  the 
land,  refused  to  complete  payment  of  the  stipulated  price  on  account  of 
it  ;  and  thereupon  the  vendor  agreed  that,  on  payment  of  a  specified 
sum  to  himself,  and  of  another  sum  to  the  original  purchaser,  the  sub- 
purchaser might  take  and  hold  the  land,  discharged  from  all  claim  of 
lien  ;  and  the  money  was  paid  pursuant  to  this  agreement,  and  deeds 
executed  by  the  vendor  to  the  original  purchaser,  and  by  the  latter  to 
the  sub-purchaser  ;  held,  that  the  vendor  was  estopped  Irom  asserting, 
as  against  the  sub-purchaser,  any  lien  on  the  land  on  account  of  a  bal- 
ance still  remaining  due  on  the  original  sale.— 76.  509. 

59.  Vendor's  lien;  statutory  bar,  and  staleness. — A  vendor's  lien  for  the  unpaid 

purchase-money  of  land  is  not  lost  or  destroyed,  because  an  action  at 
law  on  the  debt  is  barred  by  the  statute  of  limitations  ;  nor  does  it  be- 
come a  stale  demand,  within  the  principle  applicable  in  equity,  until 
the  lapse  of  twenty  years  from  the  maturity  of  the  debt. — Chapman  v. 
Lee,  483. 

60.  Same;  same. — It  is  a  settled  doctrine  of  this  court,  that  the  vendor's  lien 

may  be  enforced  in  equity,  after  an  action  at  law  for  the  unpaid  pur- 
chase-money has  become  barred  by  the  statute  of  limitations,  and  that 
it  does  not  become  a  stale  demand,  as  that  term  is  used  in  courts  of 
equity,  until  the  expiration  of  twenty  years.  (Manning,  J.,  dissenting, 
where  the  vendor  has  executed  a  conveyance,  and  has  not  taken  a  mort- 
gage, nor  otherwise  reserved  a  lien  by  contract.) — thorter  v.  Frazer,  74. 

61.  Vendor's  lien  on  lands  sold  under  probate  decree ;  when  ex.linguished. — When 

lands  are  sold  by  an  administrator,  ander  a  decree  of  the  Probate  Court, 
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and  the  sale  is  reported  to  the  court,  and  confirmed,  and  a  conveyance 
executed  under  its  decree  to  the  purchaser;  the  vendor's  lien  on  the 
land  is  extinguished,  and  can  not  be  afterwards  revived  in  favor  of  th*e 
heirs,  by  any  subsequent  transaction  between  the  parties,  while  the  de- 
cree remains  of  force.  —  Sims  v.  Sampcy,  230. 

62.  Same ;  transfer  of  partial  interest  in  purchaser's  note.  —A  note  taken  for  the 

purchase-money  of  land,  sold  by  an  administrator  under  a  probate  de- 
cree, is  an  entirety,  and  a  decree  in  *>quity  enforcing  it  as  a  charge  on 
the  land  is  an  extinguishment  of  the  vendor's  lien;  and  althougb  the 
administrator  may  have  transferred  a  partial  interest  in  the  note  to  one 
of  the  distributees,  the  distributee  can  not  again  assert  a  vendor's  lien 
against  the  laud,  whatever  may  be  his  rights  against  the  administra- 
tor.—i6.  230. 

63.  Same;  transfer  and  renewal  of  note. — When  lands   are  sold  for  division 

among  the  heirs,  under  a  decree  of  the  Probate  Court,  a  vendor's  lien 
is  reserved  by  force  of  the  statute  (Code,  §  2468),  until  the  purchase- 
money  is  paid  in  lull;  and  if  the  administrator  makes  final  settlement 
before  the  entire  purchase-money  is  paid,  and,  being  himself  one  of 
the  heirs,  accepts  the  purchaser's  unpaid  note  as  a  part  of  his  distribu- 
tive share,  the  lien  passes  to  him  as  an  incident  of  the  debt;  and  though 
he  then  reports  the  purchase-money  as  paid,  and  executes  a  conveyance 
to  the  purchaser  under  the  order  of  the  court,  the  lien  is  not  thereby 
lost  or  destroyed;  nor  is  it  waived  or  lost  by  the  subsequent  renewal  of 
the  note. — Stabler  v.  Spencer,  496. 

64.  Vendor's  lien;  when  sub-purchaser  is  chargeable  with  notice. — A  purchaser 

ot  lands  is  chargeable  with  constructive  notice  of  every  fact  which  ap- 
pears on  the  face  of  his  deed,  or  of  any  other  deed  which  forms  a  neces- 
sary link  in  his  chain  of  title;  and  when  it  thus  appears  that  his  ven- 
dor purchased  from  a  guardian,  who  had  no  authority  to  sell,  he  is 
chargeable  with  notice  of  the  outstanding  legal  title  in  the  ward,  and 
can  not  claim  protection  against  the  lien  for  the  purchase-money,  if  the 
ward  elects  to  ratify  the  sale. — Shortei'  v.  Frazer,  74. 

65.  When  purchaser  is  chargeable  with  notice. — A  purchaser  of  land,  which  is  at 

the  time  in  the  possession  of  a  third  person,  is  put  on  inquiry  as  to  the 
nature  of  that  possession,  and  the  character  of  the  title  or  interest 
claimed,  and  is  chargeable  with  constructive  notice  of  the  facts  which 
inquiry  would  have  developed  ;  and  a  purchaser  at  a  public  sale,  at 
which  notice  is  given  of  an  adver.se  claim,  is  chargeable  with  actual 
notice  of  such  asserted  claim.— Hendricks  v.  Relly,  388. 

66.  When  mortgagee  is  purchaser  for  value.  —  When  a   mortgage  is  taken   as 

security  for  a  loan  or  advance  contemporaneously  made,  the  mortgagee 
is  entitled  to  protection,  as  a  purchaser  for  value,  against  outstanding 
equities  of  which  he  had  no  notice. —  Whelan  v.  MoOreary,  319. 

67.  Usury  ;  equitable  relief  against. — When  a  mortgagor  comes  into  eqi^ity  for 

relief,  on  the  ground  of  usury,  he  is  required  to  pay  the  principal  and 
legal  interest,  and  is  relieved  only  from  the  usury,  in  the  aosence  of 
some  peculiar  fact  or  circumstance. —  Uhlf elder  r.  (xirter's  Adin'r,  527, 

68.  Same. — The  mortgage  in  this  case,   on  the  facts  proved,  is  a  mere  cover 

or  device  for  usury;  purporting  to  have  been  given  to  secure  the  pay-- 
ment  of  advances  to  enable  the  mortgagor  to  make  a  crop,  and  binding 
him  to  deliver  forty  bales  of  cotton  (and  fifty^four  the  second  year,  on 
its  renewal),  for  storage  and  sale  bj'  the  mortgagee,  or  to  pay,  as  liquir 
dated  damages,  one  month's  storage  and  a*  commission  of  two  and  a 
half  per-cent.  on  the  value  of  the  quantity  not  delivered  ;  while  the 
proof  showed  that  the  mortgagee  was  a  retail-merchant  in  town,  not  on-r 
gaged  in  the  storage  of  cotton,  and  knew  that  the  mortgagor,  a  freed- 
man.  was  a  man  of  limited  means,  who  did  not  raise  more  than  half  the 
stipulated  number  of  bales,  and  did  not  have  the  pecuniary  ability  to 
supply  the  deficiency  by  purchase  — lb.  527. 
6d»  Same.  — Held,  on  the  authority  of  Miller  v.  Bates  (35  Ala.  580),  and  Barr 
V.  Collier  (54  Ala.  :<9),  that  a  contract  for  the  purchase  of  cotton  on  a 
credit,  at  a  higher  price  than  the  market  value,  to  be  re-sold  for  cash 
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by  the  purchaser,  in  order  to  raise  money  to  meet  his  present  necessi- 
ties, for  which  he  had  asked  a  loan,  was  a  mere  cover  or  device  to  evade 
the  statute  against  usury,  against  which  a  court  of  equity  would  grant 
relief ;  but,  on  the  statement  of  the  account,  under  a  bill  filed  by  the 
purchaser  or  borrower,  he  should  be  charged  with  the  cash  value  of  the 
cotton  when  he  received  it,  and  interest  thereon,  and  not  merely  the 
price  at  which  he  afterwards  sold  it. — Collier  v.  Barr,  543. 

n.  Pleading  and  PBAcncE. 

70.  Parties  to  bill,  on  assigned  chose  in  action. — When  the  cause  or  subject  of 

the  suit  is  a  legal  chose  in  action  which  has  been  assigned,  the  assignor 
is,  in  all  cases,  a  proper  party,  either  plaintiff  or  defendant;  and  when 
the  legal  title  still  remains  in  him,  or  the  assignment  is  not  absolute 
and  unconditional,  or  its  extent  or  validity  is  disputed,  he  is  a  neces- 
sary party,  that  he  may  be  bound  by  the  decree,  and  further  litigation 
be  prevented. — Bronghton  v.  Mitchell,  210. 

71.  Parlies  to  hill  by  distributees,  for  settlement  of  administration. — To  a  bill  filed 

by  distributees,  for  a  settlement  of  the  administration  on  a  decedent's 
estate,  the  personal  representative  of  a  deceased  distributee  is  not 
a  necessary  partj',  when  there  are  ^no  debts  outstanding  against  his 
estate;  nor  when  his  estate  has  been  settled,  and  his  rights  and  inter- 
est have  become  vested  in  his  surviving  child,  as  sole  distributee  and 
heir  at  law,  who  is  made  a  party  to  the  bill. — Baines  v.  Barnes,  375. 

72.  Same  ;  husband  and  wife.  -On  the  death  of   the  wife,  without  issue,  and 

intestate,  being  a  distributee  of  the  estate  of  her  deceased  father,  her 
surviving  husband  is  properly  joined  with  the  other  distributees  aa 
complainant  in  a  bill  which  seeks  to  compel  a  seUlement  of  the  admin- 
istration of  the  estate.— i  6.  375. 

73.  When  husband  may  join  in  bill  w'dh  wife.  — Under  the  chancery  practice 

which  prevailed  in  1875  (now  changed  by  Rule  No.  15,  Code,  p.  163), 
the  husband  was  properly  joined  as  co-plaintiff  with  the  wife,  where  the 
bill  sought  to  recover  property  belonging  to  her  statutory  separate 
estate,  unless  he  had  an  interest  adverse  to  hers;  and  in  a  bill  so  filed 
while  that  practice  prevailed,  the  husband  will  be  treated  as  the  trustee 
or  next  friend  of  the  wife. — lb.  375. 

74.  Multifariousness. — A  bill  seeking  relief  as  to  an  equitable  demand,  which 

is  well  pleaded,  is  not  rendered  multifarious  by  including  also  a  legal 
demand,  as  to  which  no  relief  can  be  granted.— /6.  375. 

75.  Misjoinder  oj  cotnplainaiUs. — When  several  complainants  unite  in  a  bill, 

claiming  under  the  same  right  and  title,  and  one  of  them  is  barred,  or 
shows  no  right  to  relief,  the  misjoinder  is  fatal  to  the  whole  suit. 
Dunklin  v.  Wilson,  162, 

76.  Same. — The  rule  as  to  the  misjoinder  of  complainants,  which  refuses  re- 

lief to  any  of  them  unless  all  are  entitled  to  relief,  does  not  apply  to  a 
bill  filed  by  the  assignor  and  assignee  of  a  chose  in  action  jointly. 
Braughlon  v.  Mitchell,  210. 

77.  Parties  to  bill  for  settlement  of  guardian's  accounts. — The  ward  may  main- 

tain a  bill  against  the  guardian  alone,  without  joining  the  sureties,  to 
compel  a  settlement  of  the  guardianship;  and  the  sureties  may  inter- 
vene by  petition  to  protect  their  interests,  if  they  desire  to  do  so; 
but,  whether  they  intervene  or  not,  the  decree  is  binding  and  con- 
clusive on  them,  in  the  absence  of  fraud.— Ifai/ei/  v.  Boyd's  Adm'r,  399. 

78.  Averments  of  bill,  as  to  complainant's  interest  and  right  to  relief.— A  bill  in 

equity  must  show,  by  its  allegations,  that  the  plaintiff  has  an  actual, 
existing  interest  in  the  subject-matter  of  the  suit,  giving  him  the  right 
to  sue  concerning  it,  and  must  set  forth  every  essential  fact  necessary 
to  show  his  right  to  maintain  the  bill;  its  allegations  being  construed 
most  strongly  against  him,  since  he  is  presumed  to  state  his  case  aa 
favorably  as  the  facts  will  justify.— Rapier  v.  Oulf  City  Paper  Com- 
pany, 330. 

79.  Statement  of  plaintiff 's  tUle  to  relie/.—When  a  plaintiff  asks  relief  aa  a 
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purchaser,  but  the  facts  on  which  his  right  to  relief  depends,  as  stated 
in  the  bill,  show  that  he  is  entitled  to  the  relief  sought  as  mortgagee, 
the  bill  is  not  demurrable  on  account  of  the  mistake  in  the  conclusion 
drawn  from  the  facts. — lb.  330. 

80.  Averments  of  fraud. — Fraud  being  a   conclusion  of  law,  a  general   aver- 

ment that  a  deed  is  fraudulent,  or  that  it  was  executed  with  the  intent 
to  hinder,  delay,  or  defraud  creditors,  is  not  sufficient;  but,  while  the 
general  tacts  constituting  the  fraud  must  be  averred,  it  is  not  necessary 
that  all  the  particular  facts  and  circumstances,  which  are  matters  of 
evidence,  should  be  minutely  charged.  Where  the  bill  alleged  that  the 
debtor,  a  short  time  before  the  commencement  of  the  plaintiff's  suits 
against  him,  and  for  many  years  prior  thereto,  owned  and  possessed  a 
large  estate,  consisting  ot  real  and  personal  property,  "which  has  been 
so  artfully  and  fraudulently  arranged  and  conveyed  that  no  title  to  any 
portion  thereof  is  now  in  his  name,  and  he  pretends  that  he  has  no 
property  subject  to  levy  and  sale  under  execution;"  giving  a  descrip- 
tion of  each  one  of  the  several  conveyances,  alleging  that  the  considera- 
tion of  each  was  assumed  or  fictitious,  and  averring  that  they  were 
made  with  intent  to  hinder,  delay,  and  defraud  the  complainants,  and 
that  the  debtor  and  the  several  grantees  Iraudulently  conspired  together 
to  deleat  the  complainants  in  the  collection  of  their  debts;  held,  that 
these  averments  were  sufficient. — Pickett  v.  Pipkin,  520. 

81.  Exhibits  to  bill ;  failure  to  attach. — The  failure  to  attach  exhibits  to  the 

bill,  or  to  tile  them  with  the  bill,  is  not  ground  of  demurrer  to  the  bill: 
an  order  may  be  obtained  requiring  them  to  be  produced  and  filed,  un- 
der penalty  ot  striking  the  bill  from  the  files. — SiallwortKs  Adm'r  v. 
Farnham,  260. 

82.  Amendment  of  bill  in  chancery. — Under  a  bill  filed  by  a  creditor  in  behalf 

of  himself  and  all  other  creditors  of  the  deceased  debtor,  the  complain- 
ant can  not,  by  an  amended  bill,  ask  the  foreclosure  of  a  mortgage  given 
to  secure  his  individual  debt.  —Scott  v.   Ware,  174. 

83.  Service  of  proces'i  on  infant  defendants. — When  infants  are  made   defend- 

ants to  a  bill  in  equity,  and  it  is  shown  that  their  father  or  mother  is 
living,  and  has  not  an  interest  adverse  to  theirs,  service  of  process  for 
them  must  be  made  on  the  parent  (R.  C.  825,  Rule  No.  20;  Code,  165, 
Rule  No.  23),  and  can  not  be  made  on  them  personally. — Cbofc  v. 
Rogers,  406. 

84.  Appointment  of  guardian  ad  litem. — The  appointment  of  a  guardian  ad 

litem  for  the  infant  defendants,  who  have  not  been  brought  in  by  the 
proper  service  of  process,  is  irregular  and  unauthorized,  and  will  work 
a  reversal  of  the  decree  on  error. — 76.  406. 

85.  Decree  pro  confesso  against  non-resident  defendants. — To  support  a  decree 

pro  confesso  against  a  non-resident  defendant,  on  publication,  the  re- 
cord must  affirmatively  show  that  an  order  of  publication  was  made  in 
conformity  to  the  rules  of  practice,  and  that  publication  was  made  as 
required  by  the  order;  and  the  order  must  specify  a  day  or  time,  be- 
fore or  within  which  the  defendant  is  required  to  appear, — lb.  406. 

86.  Cross-bill;  when  allowable. — The  assignee  in  bankruptcy  of  the  husband  hav- 

ing filed  a  bill  in  equity  against  the  wife,  to  set  aside,  as  constructirely 
fraudulent,  a  conveyance  of  lands  by  the  husband  to  her;  the  wife  can 
not,  by  cross-bill,  set  up  a  claim  to  dower  in  the  letuda.  — Humes  iK 
Scruggs,  40. 

87.  Same ;  when  cross-hill  is  necessary. — The  rules  of  practice  as  to  the  filing  of 

cross-bills  "have  but  a  narrow  and  limited  application  to  suits  for  the 
marshalling  and  distribution  of  assets,  when  creditors  having  con- 
flicting claims  are  not  introduced  as  formal  parties,  but  come  in  under 
the  decree  of  the  court,  and  submit  to  its  jurisdiction,  that  their  rights 
in  the  administration  of  the  assets  may  be  protected  and  enforced,"  In 
such  cases,  "the  court  must  mould  aud  adapt  its  practice  and  course  of 
proceeding  to  the  rights  aud  equities  of  the  parties  ;"  and  where  the 
assets  to  be  distributed  are  the  proceeds  of  sale  of  the  property  of  an 
insolvent  corporation,  conveyed  by  general  assignment  for  the  benefit 
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of  creditors,  and  sold  under  the  order  of  the  conrt  in  a  suit  instituted 
by  the  trustees,  the  creditors  having  come  in  and  proved  their  cltiimR, 
no  cross-bill  is  necessary  to  enable  the  court  to  distribute  the  money 
among  all  the  creditors,  disregarding  the  preferences  declared  by  the 
assignment. — In  re  Tallassec  Man.  Co.,  568. 

88.  Plea  of  pending  suit  as  bar. — A  pending  suit  in  equity,  under  a  bill  filed 

on  behalf  of  all  the  creditors  of  a  dissolved  partnership,  seeking  to  have 
a  conveyance  of  its  property  to  one  of  its  creditors,  who  is  made  a  de- 
fendant, declared  a  general  assignment  for  the  equal  benefit  of  all  its 
creditors,  is  not  a  bar  to  a  bill  by  the  preferred  creditor,  asserting  his 
rights  under  the  conveyance,  and  asking  relief  against  the  claimants  of 
adverse  liens  and  incumbrances,  although  he  might  maintain  a  cross- 
bill in  the  other  suit. — Rapier  v.  Gulf  City  Paper  Company,  330. 

89.  Election  between  suits  at  laio  and  in  equity — When  the  purchase-money  of 

land  remains  unpaid  alter  maturity,  the  vendor  maj',  at  one  and  the 
same  time,  maintain  an  action  at  law  to  recover  it,  and  a  bill  in  equity 
to  enforce  his  lien  on  the  land:  the  rule  of  practice  in  reference  to  an 
election  between  an  action  at  law  and  a  suit  in  equity,  when  both  re- 
late to  the  same  demand  (Code,  p.  178,  Rule  No.  113),  does  not  apply  to 
such  suits.  —  Chapman  v.  Lee,  483. 

90.  Practice  as  to  distribidion  of  funds  beticeen  several  claimants,  under  iill  to 

foreclose. — Under  a  bill  to  forclose  a  mortgage  or  deed  of  trust  executed 
by  a  railroad  company  for  the  benefit  of  all  its  bondholders,  filed  by  the 
trustees,  against  the  purchasers  of  the  equity  of  redemption  at  a  sale  in 
bankruptcy;  all  the  bondholders  having  come  in  and  proved  their  claims 
before  the  register  under  a  reference,  and  his  report  disclosing  the  fact 
that  some  of  the  bonds  had  been  indorsed  by  the  State  under  the  pro- 
visions of  the  act  of  February  21st,  1870;  the  chancellor  must,  of  neces- 
sitj',  determine  the  order  in  which  the  claims  shall  be  paid;  and'since 
no  motion  or  petition  was  necessary  for  that  purpose,  it  is  immaterial 
that  the  holders  of  the  indorsed  bonds  asserted  their  right  ot  priority  by 
petition,  and  that  the  chancellor  acted  on  it  without  notice. — Colt  v. 
Barnes,  IdS. 

91.  Decree  of  foreclosure ;  whether  final,    or  interlocutory. — A  decree   of  fore- 

closure and  sale,  under  a  bill  filed  by  a  mortgagee,  is  partly  final,  and 
partly  interlocutory;  that  is,  it  is  so  far  final  that  an  appeal  will  He 
trom  it,  and  it  is  also  interlocutory,  in  a  limited  sense,  inasmuch  as 
further  proceedings  are  contemplated,  and  necessarj'  to  carry  it  into 
eSect.— Mulone  dt  Foote  v.  Marriott,  486. 

92.  Same;  discontinuance. — The  cause  remaining  in  fieri  after  the  rendition  of 

such  decree,  it  is  not  discontinued  by  the  omission  of  the  register  to 
continue  it  on  the  docket,  nor  by  his  failure  to  execute  the  order  of 
sale,  not  being  required  by  the  complainant  to  execute  it;  unless  the 
lapse  of  time  is  sufficient  to  raise  a  presumption  of  payment  or  ex- 
tinguishment.— lb.  486. 

93.  Assignment  of  such  decree,  or  of  mortgage  debt.— If  the  complainant  assigns 

his  decree  of  foreclosure,  or  assigns  the  mortgage  debt  after  the  rendi- 
tion of  such  decree,  it  is  not  indispensably  necessary  that  the  assignee 
should  be  brought  in  as  a  party;  though  he  may  appear,  and  propound 
his  interest,  when  necessarj'  to  protect  his  rights  against  subsequent 
transactions  between  his  assignor  and  the  defendants. — lb.  486. 

94.  Partial  payments  after  decree  of  foreclosure ;  how   made   Gvailable. — When 

partial  paymeuth  are  made  on  the  mortgage  debt,  after  the  rendition  of 
a  decree  ot  foreclosure,  and  the  mortgagee  refuses  to  recognize  and  al- 
low them,  the  chancellor  may,  in  vacation,  on  petition  filed,  verified  by 
affidavit,  order  a  suspension  of  the  decree  until  thci  balance  properly 
due  can  be  ascertained;  but  such  petition  must  state  with  particularity 
the  amounts  and  dates  of  the  several  payments  claimed  to  have  been 
made,  and  must  aver  the  complainant's  refusal,  on  request,  to  allow 
them— 76    486. 

95.  Same;  parties  to  petition,  and  practice. — The  complainant  in  the  decree  of 

foreclosure,  or  his  assignee  having  an  interest  in   its  execution,  should 
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be  made  a  party  to  such  petition;  and  when  a  suspension  of  the  decree 
is  ordered  on  the  ex  parte  application  of  the  defendant,  he  should  be 
required  to  give  ample  security  to  indemnify  the  parties  in  adverse  in- 
terest, as  in  the  analof^ous  case  of  superseding  an  execution  at  law  on 
account  of  partial  payments. — lb.  486.  * 

96.  Release  of  part  of  lands  from  mortgage ;  remedy  of  purchaser. — If  the  com- 
plainant has  released  a  portion  of  the  mortgaged  lands,  in  favor  of  a 
purchaser  from  the  mortgagor,  the  purchaser  may  intervene  by  peti- 
tion, and  ask  a  suspension  of  the  decree  as  to  the  lands  so  released; 
but  the  assignees  of  the  decree  are  necessary  parties  to  such  petition, 
and  a  suspension  of  the  decree  should  not  be  granted  without  requiring 
ample  security  to  protect  and  indemnify  the  parties  thereby  delayed; 
nor  is  it  proper  to  make  the  register  in  chancery  a  party  to  the  peti- 
tion.—16.  486. 

CHARGE  OF  COURT  TO  JURY. 

1.  Charges    confusing   or    misleading  jury;  explanatory    charges. — Giving    a 

charge  which,  though  tending  to  confuse  and  mislead  the  jury,  does 
not  assert  an  incorrect  legal  proposition,  rests  largely  in  the  discretion 
of  the  primary  court,  and  is  not  an  available  error  :  the  party  appre- 
hending injury  from  it,  may  protect  himself  by  asking  explanatory 
charges.—  Whilden  <fc  Sons  v.  P.  <fe  M.   Bank,  2. 

2.  Charge  on  effect   of  evidence.  — A   general  charge  on   the  effect  of  the  evi- 

dence, unless  given  on  request  (Code,  §  3028),  is  cause  of  reversal. 
Crawford  v.  McLeod,  240. 

CODE  OF  ALABAMA. 

1.  $  10.  Laws  continued  in   force,  though  not  embraced  in  ('ode. — Hart  v. 

Ross  &  Gamer,  96. 

2.  §§206-12.  Summary  remedy  for  oflBcial  papers.  —  Betbe  v.  Robinson,  171. 

3.  §369.  Taxes  on  dividends  in  private  corporation. — Board  of  Revenue  v. 

Gas  Light  Company,  269. 

4.  §  450.  Costs  of  sale  of  lands  for  taxes. — Lott  v.  Brewer,  287. 

5.  §§  450-60.  Purchase  by  State  at  such  sale.— i 6.  287. 

6.  §  499.  Limitation  on  municipal  taxation. — JEc  parte  City  Council  of  Mont- 

gomery, 463. 

7.  §  586.  Salary  of  marshal  and  librarian. — Riggs  v.  Brewer,  2%2. 

8.  §  757.  Civil  jurisdiction  of  justice  of  the  peace.  — Carter  v.  Alford,  236. 

9.  §  1943.     Building  and  loan  associations. — Kelly  v.  Mobile  B.  &  A.  Asso- 

ciation, 501. 

10.  $  2092.  Usury.  — Uhlfelder   <&    Co.    v.     Carter's    Adm'r,    527;    Collier  v. 

JBarr,  545. 

11.  §§  2101-02.   Acceptance  of  bill  of  exchange. —  Whilden  &  Sons  v.  P.  &  M. 

Bank,  1. 

12.  §  2121.  Statute   of  frauds,  as  to  contract   for  sale   of    lands. — Minn  v. 

Barber,  193. 

13.  §  2124.  Fraudulent  conveyances. — Lockard  v.  Nash,  385;  Sims  v.  Gaines, 

392;  Pickett  v.  Pipkin,  520;  Bradley  &  Co.  v.    Ragsdale,  558; 
Anderson  v.  Anderson,  403. 

14.  $  2126.  General  assignment  lor  benefit  of  creditors.— Kapier  17.  Gulf  City 

Paper  Co..  330;  In  re  Tallassee  Man.  Co.,  568. 

15.  §§  2145-6.  Requisites    of    conveyances    of    land.  — /S/m66s    v.    Kohn     & 

Brother,  186. 

16.  §  2154.  Recorded  deed;  admissibility  as  evidence.— HaW  v.  Ross  &  Gar- 

ner, 96. 

17.  §§  2185-6.  Conveyance  to  trustee. — McBrayer  v.  Cariker,  50. 

18.  §§  2239-48.    Assignment     of    dower    by    Probate     Court.— flumes    v. 

Scruggs,    40. 

19.  §  2251.  When  dower  is  hatred.— Barksdale  v.  Garrett,  277. 
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20.  §§  2292-3.  Election  by  widow   between  etatntory  rights  and   testament- 

ary provision.  — iS'(ee/e  v.  Steele's  Adm'r,  439 

21.  §§  2429-31.  Liability  of  lands   for  debts  of  deceased   owner. — ScoU  v. 

Ware,  174. 

22.  $§  2447-fi8.  Sale   of  decedent's  lands  under  probate  decree. — Stabler  v. 

Spencer,  496;  Sims  v.  Sampey,  230. 

23.  §§  2537-40.  Settlement  of  accounts   of  deceased  administrator. — Siall- 

wortKs   Adm'r  v.    FarrJiam,   259 ;    Glenn's  Adm'r  v.    BUlings- 
len,  346. 

24.  §  2568.  Filing  claims  against  insolvent  estate. — Guard  v.  Hale's  Adm'r, 

479 ;  Shelion's  Adm'r  v.  St.  Clair,  565. 

25.  ^$  2590-96.  Settlement  ot  accounts  of  deceased  administrator.  —  Stall- 

worth's  Adm'r  v.  Farnham,  259;  Glenn  v.  BiUingslea,  346. 

26.  §  2619.  Summary   executiou  against  surety  ou   administration   bond. 

Hudson  V.  Modawell,  481. 

27.  §§  2705-11.  Wife's  statutory  separate  estate.— W^eefer  u.  Walker,  560; 

Bnfjfjs  V.    Price,   514;   Boifleston  v.  Farriar,    564 ;  Hemphill  v. 
Moody,  468;   Vaughan  v.  Marable,  60. 

28.  §  2892.  When  wife  may  sue  at  law. — Boggs  v.  Price,  514, 

29      §  2908.  Abatementand  revivor  ofactiou.— G'fenre's  Jdm'ru.BtZ/ing.9fea,345. 

30.  §  2986.  Joinder  of  counts  in  complaint. —  Ifhilden  &  Sons  v.  P.  &  M. 

Bank,  1. 

31.  §  3009.  Form  of  complaint.- W/iiWcn  «fe  Sons  v.   P.   <&    M.   Bank,   1; 

Ricketts  v.   Weeden,  548;  McBrayer  v.  Cariker,  50. 

32.  $  3028.  General  charge  ou  evidence. — Crawford  v.  McLeod,  240. 

33.  ^  3o37.  When  sworn  plea  is  necessary. —  Walker  v.  Beniley,  92. 

34.  ^  3u58.  Admissibility  of  party's  declarations  as  evidence.  —Hendricks  v. 

Kelly,  388. 

35.  &  3121,  Appeal  from  justice's  judgment. — Abraham  v.  Alford,  281. 

36.  §  3156.  Amendment  of  complaint. — McBrayer  v.  Cariker,  oii;  Ricketts  v. 

Witeden,  548. 

37.  §  3240.  Partial  payment,   as  removing  bar  of  statute  of  limitations. 

Scott  V.  Ware,  174;  Steele  v.  Steele's  Adm'r,  439. 

38.  §§  3294-96.  Proceedings  bv  garnishment. — Jones  v.  Crews,  368. 

39.  §§  3340-41.  Trial  of  right  o'f  properly. —Eapier  v.  Gulf  City  Paper  Go.  330. 

40.  §  3521.  Partition  of  crops. —  Gassenheimer  v.  Huguley,  83. 

41.  §§  3854-56.  Garnishments  in  chancery. — Jones  v.  Crews,  368. 

42.  §  3923.  Wben  appeal  lies. — Ex,  parte  City  Council  of  Montgomery,  463. 

43.  §  3930.  Appeal  by  married  woman  without  giving  security  for  costs. 

Roberts  v.  Taylor,  549. 

44.  $  3951.  Conclusiveness  of  tormer  decision. — Meyer  v.  Johnston  <k  Steio- 

art,  603. 

45.  §§  4732-59.  Grand  jurors.— JEt  parte  McCoy,  201. 

COLLATERAL  SECURITY.— See  Bonds,  5,  6, 

CONFLICT  OF  LAWS. 

1.  Conveyances  of  land;  governed  by  what  law. — Conveyances  of  real  estate, 

as  to  their  validity,  operation,  and  construction,  are  governed  by  the 
lex  ret  siia;  —  Wheeler  v.    Walker  and  Wife,  560. 

2.  Testamentary  dispositions  and  succfssion  to  intestates' estates. — Whether  a 

person  dies  testate  or  intestate,  the  law  of  his  domicile  governs  the  dis- 
position of  his  personal  property,  or  the  succession  to  it;  but,  as  to  real 
estate,  the  title,  descent,  and  disposition  thereof,  are  governed  entirely 
and  exelusively  by  the  laws  of  the  country  in  which  it  is  situated; 
hence,  the  probate  of  a  foreign  will,  which  does  not  conform  to  our 
statutory  regulations,  is  inoperative  to  pass  real  estate  in  Alabama. 
Goodman  v.  Wintei;  410. 

3.  Conclusivenes  of  probate  ;  domiciliary  and  ancillary. — The  sentence  of  pro- 

bate in  the  proper  tribunal  of  the  testator's  domicile  is,  in  the  absence 
of  statutory  provisions,  conclusive  everywhere,  as  to  the  capacity  of  the 
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testator,  nnd  the  due  execution  and  validity  of  the  will  bequeathing  per- 
sonal property;  and  though  ancillary  probate  may  be  necessary,  to  ena- 
ble the  will  to  operate  in  another  jurisdiction,  it  will  be  granted  as  a 
matter  of  right,  when  the  original  probate  is  shown  to  have  been 
granted  by  a  court  of  competent  jurisdiction,  and  it  is  properly  au- 
thenticated.— lb.  410. 

CONSTITUTIONAL  LAW. 

1.  Power  of  General  Assembly  in  adjustment  of  State  debts. — The   State   can 

not,  by  any  act  of  its  own,  any  expression  of  the  legislative  will,  or  any 
agency  whatever,  lessen,  change,  impair  or  destroy  the  legal  obligation 
of  contracts  into  which  it  has  entered  ;  but,  proposing  an  adjustment 
of  its  liabilities,  and  of  claims  and  demands  against  it,  the  General  As- 
sembly has  undoubted  power  to  declare  that  only  particular  liabilities, 
or  special  claims  und  demands,  shall  be  adjusted:  its  powers  in  this 
respect  being  the  same  as  those  of  an  individual  debtor  to  provide  for 
the  adjustment,  security,  or  payment  of  particular  debts,  omitting 
others  of  equal  or  greater  obligation. — Block  d:  Co.  v.  Cobb,  127. 

2.  Governor's  power  as  agent  of  State. — The  governor  has  no  general  author- 

ity to  contract  in  the  name  of  the  State,  and  thereby  to  bind  it  ;  and 
whenever  the  power  to  enter  into  particular  contracts,  binding  on  the 
State,  is  conferred  on  him  by  statute,  the  power  is  special,  as  distin- 
guished from  the  general  power  which  every  person  has  in  conferring 
authority  on  an  agent,  and  is  limited  by  the  statute  conferring  it. 
lb.  15>7. 

3.  Same. — When  the   exercise  of  such  special  statutory  power  is  made  to 

depend  on  the  happening  of  future  events  or  contingencies,  and  the 
ascertfxinment  of  the  happening  of  such  events  or  contingencies  is  com- 
mitted to  the  governor  ;  if,  in  good  faith,  and  with  reasonable  diligence, 
he  determines  that  they  have  occurred,  the  exercise  of  the  power  is  valid, 
and  binding  on  the  State,  as  to  all  persons  dealing  honestly  in  reliance 
on  it,  although  it  may  be  afterwards  discovered  that  he  was  mistaken, 
misled,  or  deceived. — lb.  127. 

4.  State's  power  to  contract,  and  liability  on  contracts.  — Except  so  far  as  re- 

strained by  constitutifvnnl  limitations,  the  State  has  the  same  power  to 
enter  into  contracts  tliat  any  private  person  has,  and  is  equally  bound 
by  the  contracts  into  which  it  has  entered;  and  when  it  has  become  a 
party  to  negotiable  paper,  its  liability  is  governed  by  the  same  princi- 
ples of  law  that  apply  to  other  persons  in  that  relation. — lb.  127. 

5.  Civil  jurisdiction   of  justice   of  the  peace. — The   constitutional    provision 

which  declares  that  justices  of  the  peace  "shall  have  jurisdiction,  in 
all  civil  cases,  wherein  the  amount  in  controversy  does  not  exceed  one 
hundred  dollars"  (Art.  vi.  §  25),  is  not  self-executing,  but  requires  legis- 
lation to  give  it  effect.  By  statutory  provision,  he  has  jurisdiction  of 
"actions  brought  to  recover  specific  property,  where  the  value  does  not 
exceed  fifty  dollars"  (Code,  §  757);  and  where  the  value  of  the  property 
exceeds  fifty  dollars,  the  plaintiflf  can  not,  by  averring  in  his  complaint 
that  the  value  is  less  than  that  sum,  confer  on  the  justice  jurisdiction 
of  the  action;  nor ,  is  the  defect  of  jurisdiction  cured,  in  such  case, 
when  properly  presented  by  a  plea  iu  abatement,  by  a  verdict  for  plain- 
tiff assessing  the  value  at  less  than  fifty  dollars.  —  Carter  r.    Alford,  236. 

6.  Constitutional  limitation   on  mutucipal  taxation. — The    constitutional    pro- 

vision which  limits  municipal  taxation  on  property  to  "one-half  of  one 
per  cent,  of  the  value  of  such  property  as  assessed  for  State  taxation 
during  the  preceding  year"  (Art.  xi,  §  7),  has  no  reference  to  specific 
taxes  which  may  be  imposed  on  privileges. — Ex  parte  City  Council  of 
Montgomery,  463. 

7.  License-tax  on  occupations  ;  power  of  municipal  corporation  to  impose.  — That 

the  General  Assembly,  not  being  restrained  by  any  constitutional  pro- 
vision, may  delegate  to  a  municipal  corporation  the  power  to  license  or 
tax  occupations,  trades,  employments,  and  professions,  is  not  now  an 
open  question  in  this  State;  and  this  power  it  has  delegated  to  the  city 
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of  Montgomery,  whose  charter  expressly  authorizes  the  mayor  and 
aldermen  to  pass  laws  for  the  assessment,  levy  and  collection  of  faxes, 
inter  a'ia,  "on  lawyers,  doctor**,"  etc. — Ih.  463. 

8.  Sfirne,  in  Monhjyinery,  Mobile ,  and  Sehna ;  suspension  of  general  law,  far 

beuefU  of  corpor>ition. — The  general  statate  which  lorbids  cities,  towns 
and  counties  to  impose  a  tax  on  any  business  or  occupation  which  is 
not  taxed  by  the  State  (Code,  §  499),  expressly  excepts  the  cities  of 
Montgomery,  Mobile  and  Selma  from  its  operation;  and  this  exception 
is  not  violative  of  the  constitutional  provision  (Art.  4,  §  25)  which  pro- 
hibits the  suspension  of  any  general  law  by  the  legislature,  ''for  the 
benefit  of  any  individual,  corporation,  or  association." — Jb.  4C3. 

9.  License-tax,  as  revenue  law,  or  police  regulation. — A  revenue  law,  imposing 

a  license-tax  on  an  occupation  or  business  in  an  incorporated  city  or 
town,  for  the  benefit  of  the  county,  or  other  larger  territorial  district 
in  which  it  is  situated,  is  violative  of  that  equality  of  taxation  which 
is  a  fundamental,  constitutional  principle;  but,  as  a  police  regulation, 
the  price  of  such  license  may  btf  graduated  by  the  populousness  of 
the  community  in  which  the  privilege  is  to  be  exercised,  and  the  profit- 
ableness of  the  buainess. — Ex  parte  Marshall,  266. 

10.  Retailing  spirituous  liquors  in  Mobile ;  license  for  benefit  of  public  schools. 

The  provision  contained  in  the  4th  section  of  the  act  approved  Janu- 
ary 16,  1854,  entitled  "An  act  to  regulate  the  system  of  public  schools 
in  the  county  of  Mobile"  (Sess.  Acts  1853-4),  which  authorizes  and  re- 
quires the  probate  judge  of  the  county  to  collect  "for  the  use  of  the 
Mobile  school  commissioners,"  among  other  license  taxes,  "to  author- 
ize the  retailing  of  spirituous  liquors  in  the  city  of  Mobile,  fifty  dol- 
lars,"'— is  a  police  regulation,  and  not  a  revenue  law;  although  the 
subsequent  act  of  February  14.  1854,  amending  said  law  (lb.  235),  de- 
clares that  "the  purpose  of  said  act,  in  affixing  rate^  of  license,  was  not 
to  authorize  any  of  the  employments,"  etc.,  "but  to  impose  an  addi- 
tional tax  thereon."     (Stone,  J.,  dissenting. ) — lb.  266. 

11.  Retroactive  statiUes — The  act  approvedjApril  8,  1873,  giving  a  remedy 

against  a  trust  estate  for  labor  or  services  rendered  for  it  at  the  in- 
stance of  the  trustee  (Code,  §  3747),  has  no  retroactive  operation:  it  is 
not  within  the  power  of  the  legislature  to  create  a  legal  liability  out  of 
a  past  transaction,  for  which  no  liability  or  remedy  existed  at  the  time 
of  its  occurrence. — ikeele  v.  Steele's  Adm'r,  438. 

CONTRACTS. 

1.  Gonlrad  for  performance  of  personal  .services;  action  on  breach. — When  a 
person  contracts  to  perform  personal  services  for  another,  for  a  particu- 
lar term,  at  stipulated  wages,  and  is  discharged,  without  fault  ou  his 
part,  before  the  expiration  of  the  term  ;  he  may  regard  the  contract  as 
broken,  and  immediately  sue  and  recover  all  the  damages  he  may  sus- 
tain up  to  the  time  of  the  trial ;  or  he  may  treat  the  contract  as  still 
continuing,  and,  holding  himself  in  readiness  to  perform  it,  may  recover 
the  entire  wages  due  ou  the  expiration  ot  the  term  ;  and  if  the  wages 
were  to  be  paid  by  installments,  he  may  recover  each  installment  as  it 
falls  due.  — Strauss  v.  Meertief,  299. 

2-  Same;  other  employment  in  redaction  of  damages. — If  the  person  so  dis- 
charged has  an  offer  or  an  opportunity  of  similar  employment  by  another 
person  during  the  term,  it  is  his  duty  to  accept  it :  he  can  not  purposely 
reject  it,  and  remain  unemployed  during  the  term,  in  order  to  recover 
his  full  wages  from  his  first  employer  ;  and  the  latter  may,  when  sued, 
show  such  offer  or  opportunity  and  refusal  to  reduce  the  amount  of 
damages. — lb.  299. 

3.  Same;  same. — This  principle,  however,  extends  only  to  the  offer  or  oppor- 
tunity of  the  same  or  similar  employment,  and  in  the  same  place  as  the 
first ;  and  when  the  contract  is  made  by  a  father  for  the  employment  of 
his  minor  son,  an  element  of  personal  trust  and  confidence  enters  into 
it,  with  which  the  courts  interfere  "only  with  a  trembling  hand,"  and 
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which  would  justify  the  refusal  by  bini  of  an  offer  of  similar  employ' 
ment  by  another  person,  unless  it  is  shown  that  no  reasonable  oDjection 
could  be  made  to  his  capacity,  reputation,  habits,  morals,  or  mode  of 
conducting  business.— /b.  299. 

4.  Same;  burden   of  proof.  — The  oruis  is  on  the  defendant  to  prove  all  the 

facts  necessary  to  make  out  this  defense,  and  it  is  not  enough  for  him 
to  show  an  offer  or  opportunity  of  employment  and  its  refusal  by  the 
son  ;  but,  if  he  also  shows  that  the  offer  was  rejected  by  the  father,  sim- 
ply on  the  ground  that  its  acceptance  might  prejudice  hjs  right  of  recov- 
ery against  the  defendant,  the  onns  is  on  the  plaintiff  to  show  that  some 
just  objection  to  the  offer  existed.—/?).  299. 

5.  Dischar^je  by  employer ;  estoppel. — An  adequate   cause  for  the  dismissal  of 

the  person  employed,  existing  and  known  to  the  employer  at  the  time 
of  such  dismissal,  excuses  and  justifies  the  discharge,  though  it  may 
not  have  been  specially  assigned  at  the  time;  and  if  the  want  of  busi- 
ness be  assigned  as  the  cause  of  the  dismissal,  the  employer  is  not  there- 
by estopped,  when  sued,  from  showing  misconduct,  or  other  adequate 
cause,  existing  and  known  to  him  at  the  time  of  the  discharge,  though 
it  would  be  a  circumstance  for  the  consideration  of  the  jury. — lb.  2y9. 

6.  State's  poiper  to  contract,  and  linhility  on  contrncts. — Except  so   far  as    re- 

strained bj'  constitutional  limitations,  the  State  has  the  same  power  to 
enter  into  contracts  that  any  private  person  has.  and  is  equally  bound 
by  the  contracts  into  which  it  has  entered;  and  when  it  has  become  a 
party  to  negotiable  paper,  its  liability  is  governed  by  the  same  princi- 
ples of  law  that  apply  to  other  persons  in  that  relation. — Flock  &  Co.  v. 
Cobb,   127. 

7.  Written  contract,  and  parol  stipulations. — When  a   contract  is  reduced  to 

writing,  and  signed  by  both  parties,  the  writing  becomes,  in  the  ab- 
sence of  fraud  or  mistake,  alleged  and  proved,  the  sole  expositor  of  the 
terms  of  the  contract;  all  prior  verbal  stipulations  are  either  merged  in 
it,  or  superseded  by  it  —Broughton  v   Mitchell,  21lt. 

8.  Cfintractfor  sale  of  lands ;  dependent  and  independent  covenants  or  stipula- 

tions, and  actions  thereon.  — When  a  contract  for  the  sale  and  purchase 
of  lands,  as  reduced  to  writing  and  signed  by  the  parties,  contains  mu- 
tual dependent  covenants  as  to  the  payment  of  the  purchase-money  and 
the  conveyance  of  title,  neither  piirty  can  maintain  any  action  upon  it, 
either  at  law  or  in  equit}',  against  the  other,  without  averring  and  prov- 
ing performance  on  his  part,  or  a  readiness  and  willingness  to  perform, 
and  accordiijg  to  some  authorities,  notice  to  the  other  party  of  such 
readiness  and  willingness.  But,  where  the  contract  stipulates  that  the 
purchase-money  is  to  be  paid  on  or  before  a  specified  day,  and  that  a 
convejance  is  to  be  executed  at  a  subsequent  time;  as,  when  the  vendor 
is  to  make  a  conveyance  so  soon  as  he  obtains  title  from  his  vendor,  by 
the  terms  of  the  contract  between  them,  which  is  a  time  subsequent  to 
the  day  specified  for  the  payment  of  the  purchase-money  by  his  sub- 
purchaser; in  such  case,  the  covenants  are  independent,  and  an  action 
may  be  maintained  for  the  purchase-money,  after  the  day  specified  for 
its  payment,  without  making  or  offering  to  make  a  deed.— i6.  210. 

9.  Contract  for  cultivation  of  crops  on  shares.— \  contract  between  the  lessee 

of  lands  and  his  laborers,  for  the  cultivation  of  the  laud  on  shares,  did 
not,  prior  to  the  passage  of  the  act  approved  February  9th,  1877  (Code, 
§§  3474-78),  create  the  relation  of"  landlord  and  tenant  between  them, 
nor  give  the  lessees  any  lien  on  the  crops  for  advance?  made  by  him  to 
the  laborers  during  the  yeAT.— Shields  v.  Kimbrough  <&  Purnell,  504. 

10.  Two  xprilten  instruments  construed  together  as  one.  —  When  two  written  in- 
struments, between  the  .same  paaties,  are  executed  at  the  same  time,  and 
relate  to  the  same  subject-matter,  they  are  to  be  construed  together  as 
parts  of  one  and  the  same  instrument.—  (S'mis  v.  Gaines,  392. 

11.  Maintenance;  what  constitutes. — Maintenance  is  the  officious  intermed- 
dling, by  a  third  person,  with  a  suit  which  in  no  wise  concerns  him, 
and  in  which  he  has  no  interest;  but  it  depends  upon  the  question  of 
intention  and  good  faith,  and  not  on  the  correctness  of  the  party's  opin- 
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ion  as  to  bis  interest  in  the  nait:  if  be  bonestly  beliores  that  be  has  an 
iuterest,  though  in  fact  he  has  nooe,  he  may  lawluUy  coatraot  ia  refer- 
ence to  it. —  Vauijhan  v.  Marahle,  60. 
12.   Champerty,     or    maintenance;    what    constitutes.— The    assignment,     for 
valuable    consideration,  of    the    purchaser's    obligation    to    pay    the 
purchase-money     for    land,     as   evidenced    by    the    written    contract 
signed  by  him  and  his  vendor,  is  not  champertous,  nor  void  for  main- 
tenance,  merely  because  he  had  already  made  default,    and  the  vendor 
and  assignee  both  knew  that  a  suit  would  necessary  to  enforce  his  lia- 
bility ;  nor  can  he  be  heanl  to  question  the  validity  of  the  assignment, 
when  sued  by  them  jointly. — Broughlnn  v.  Mitchell,  210. 
13.  Sale  oj  fertilizers  without  compliance  with  inspection  laws. — Renfro  tfc  An- 
drews V.  Loyd,  94. 
See,  also.  Bailments;  Bills  of  Exchange,  and  Promissohy  Notes;  Bonds; 
Deeds;  FBAUDUiiENT  Conveyances;  Vendor  and  Purchaser. 

CORPORATIONS. 

1.  Loan  of  money  hy  private  corporation,  on  mortgage. — Building  and  loan  as- 

sociations being  authorized  by  statute  to  lend  money  to  their  share- 
holders, secured  by  mortgage  on  real  estate,  on  such  terms  and  condi- 
tions as  may  be  prescribed  by  their  by-laws  (Code,  §  1943,  subd.  5), 
such  a  loan  is  not  ultra  vires,  although  it  may  be  in  contravention  of 
the  by-laws.— A'eWi/  v-  Mobile B.  &  L.  Association,  50l. 

2.  Dividends  in  private  corporation;  against  whom  asseised — Dividends  on 

the  stock  of  a  private  corporation,  or  joint-stock  company  regularly  in- 
corporated, when  earned,  declared,  and  paid  out  to  stockholders,  during 
the  current  year,  become  the  income  and  gains  of  the  respective  stock- 
holders to  whom  they  are  so  paid,  and  are  liable  to  assessment  against 
them  the  next  year;  and  being  thus  liable,  they  should  not  be  assessed 
also  against  the  corporation;  dividends  declared,  or  earned,  but  not 
divided,  are,  by  the  express  words  of  the  statute  (Code,  §  369,  subd.  6), 
to  be  assessed  against  the  corporation. — Board  of  Revenue  v.  Oas  Light 
Company,  269. 

3.  Same. — Under  the  revenue  law  of  March   19,   1875,   gas-companies  and 

other  corporations  named  are  required  to  return  for  assessment,  each 
year,  their  gains  and  incomes  during  the  preceding  year;  that  is,  gross 
receipts  during  the  year,  after  deducting  the  expenses  of  carrying  on 
the  business. — lb.  269. 
4>  Notice  to  coi-poration,  or  to  director. — A  corporation  will  not  be  charged 
with  notice,  merely  because  one  of  its  directors,  or  other  officer,  had 
notice  when  acting,  not  for  the  corporation,  but  in  the  transaction  of 
private  business,  and  under  such  circumstances  that  its  communication 
to  the  other  directors  or  officers  was  not  to  be  expected.  —  Whelan  v.  Mc- 
Oreary,  319. 

5.  Bonds  of  private  corporation ;  transfer  as  collateral  security.  —A  private  cor- 

poration, created  for  commercial  purposes,  has  implied  power  to  deal 
on  credit,  for  any  proper  corporate  purpose,  in  the  usual  and  ordinary 
mode  of  conducting  its  business,  under  the  circumstances  in  which  it 
may  be  placed  ;  and  being  expressly  authorized,  by  special  statute, 
to  issue  bonds,  and  to  secure  their  payment  by  mortgage  of  its  proper- 
ty, a  resolution  of  the  stockholders,  at  a  meeting  called  to  consider 
the  issue  of  such  bonds,  authorizing  them  to  be  used  in  payment,  at  par 
value,  of  any  indebtedness  of  the  company,  or  to  raise  money  to  conduct 
its  business,  does  not  limit  or  restrain  the  power  to  transfer  them  as  col- 
lateral security  for  an  existing  debt. — Lehman  Brothers  v.  lallassee  Man. 
Co.,  567. 

6.  Same;    negotiability    of. — The    special  statute    approved    December   15, 

1870,  authorizing  the  Tallassee  Manufacturing  Company  Number 
One,  on  a  vote  of  two-thirds  of  its  shareholders  in  value,  to  issue 
its  bonds  for  a  sum  not  exceeding  one-third  of  its  capital  stock  paid  in, 
in  bonds  of  $1,000  each,  payable  in  gold,  with  legal  interest,  and  coup- 
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ons  for  interest  attached,  payable  in  gold,  semi-annually,  at  such  place 
as  it  may  appoint  (Sess.  Acts  1870-71,  p.  240),  "contemplates  the  issue 
of  instruments  having  all  the  qualities,  elements,  and  characteristics  of 
negotiable  paper,  which  could  be  introduced  into  the  commercial  mar- 
kets, circulating  and  passing  as  such  paper  in  the  usual  course  of  busi- 
ness ;"  and  the  bonds  issued  under  the  authority  of  this  statute,  being 
payable  to  bearer,  at  the  ofl5ce  of  the  company  in  Montgomery,  with 
coupons  for  interest  attached,  payable  semi-annually  at  a  designated 
bank  in  New  York,  are  negotiable  instruments.  — i?>,  567. 

7.  Same;  who  is  holder  in  good  failh.— The  negotiable  bonds  of  the  corpora- 

tion in  this  case  having  been  issued  by  authority,  their  transfer  as  col- 
lateral security  for  existing  debts  also  being  authorized,  and  some  of 
them  having  been  thus  transferred  to  a  commercial  partnership,  with 
whom  the  corporation  had  extensive  dealings  for  a  serios  of  years,  and 
who  were  stockholders  in  the  corporation  ;  the  rights  of  said  partner- 
ship, as  a  holder  in  good  faith,  are  not  affected  by  the  fact  that  their 
debt  against  the  corporation  was  not  communicated  to  the  other  stock- 
holders, and  was  not  known  to  them  ;  nor  by  the  fact  that  the  indebt- 
edness did  not  appear  by  the  books  of  the  corporation,  to  which  the 
stockholders  had  access  ;  nor  by  the  further  fact  that  said  partnership, 
as  stockholders,  received  dividends  while  the  debt  to  them  was  being 
contracted.  These  facts  have  in  them  no  element  of  estoppel,  and  are 
not  sufficient  to  overcome  the  presumption,  arising  from  possession 
before  maturity,  that  they  were  acquired  in  good  faith. — lb.  567. 

8.  Municipal  ordinance;  how  enacted.—  A  recital  in  the  minutes  of  the  pro- 

ceedings of  the  board  of  mayor  and  aldermen  of  a  municipal  corpora- 
tion, in  these  words,  '  On  motion,  the  license  on  spirituous  liquors  was 
changed  from  $250  to  $500  per  year,  and  the  mayor  was  instructed  to 
prepare  an  ordinance  covering  said  changes  in  license  laws,"  does  not 
show  a  complete  legislative  act,  and  does  not  change  the  existing  law; 
although  the  minutes  were  kept  by  the  clerk,  and  signed  by  the  mayor, 
as  required  by  the  charter,  which  also  declares  that  they  "shall  have 
the  force  and  effect  of  a  record."  Until  a  new  ordinance  is  prepared 
and  adopted,  as  required  by  the  charter,  the  existing  ordinance  remains 
of  force.— JoHes  &  Co.  v.  McAlpme,  511. 

9.  Constitutional  limitation  on  municipal  taxation. — The  constitutional  provis- 

ion which  limits  municipal  taxation  on  property  to  "one-half  of  one 
per  cent,  of  the  value  of  such  property  as  assessed  for  State  taxation 
during  the  preceding  year"  ^Art.  II,  §  7),  has  no  reference  to  specific 
taxes  which  may  be  imposed  on  privileges. — Ex  parte  City  Council  of 
Montgomery,  463. 

10.  License-tax  on  occupations ;   power    of   municipal   corporation    to   impose. 

That  the  General  Assembly,  not  being  restrained  by  any  constitutional 
provision,  may  delegate  to  a  municipal  corporation  the  power  to  license 
or  tax  occupations,  trades,  employments,  and  professions,  is  not  now 
an  open  question  in  this  State;  and  this  power  it  has  delegated  to  the 
city  of  Montgomery,  whose  charter  expressly  authorizes  the  mayor  and 
aldermen  to  pass  l^ws  for  the  assessment,  levy  and  collection  of  taxes, 
inter  alia,   "on  lawyers,  doctors,"  etc — lb.  463. 

11.  Same;  how  enforced. — The  power  to  tax    occupations,  privileges,  etc.,  in- 

cludes the  power  to  license  them,  and  to  compel  the  payment  of  the 
license-tax  as  a  condition  precedent  to  entering  upon  such  occupation, 
or  exercising  such  privilege;  and  a  municipal  ordinance  which  inflicts 
the  punishment  of  bard  labor  for  the  city,  within  the  limits  fixed  by 
the  charter,  on  a  citizen  who  refuses  to  pay  the  prescribed  tax,  and  yet 
engages  in  an  occupation  for  which  a  license  is  [required,  is  not  objec- 
tionable.—i6.  463. 

12.  Municipal  tax  on  lawyers. — A  municipal  corporation  may.  when  the  power 

is  expressly  granted  by  its  charter,  impose  a  tax  on  lawyers,  as  the  price 
of  a  license  to  practice  their  profes.sion  within  the  city,  although  no  tax 
is  imposed  on  the  profession  by  the  State  ;  and  this  power  has  been  ex- 
pressly conferred  on  the  city  of  Montgomery. — lb.  463, 
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13.  Same,  in  Mimtgomery ,  MtbUe,  and  Selma ;  sutpension  of  general  laio,   for 

benefit  of  corporation. — The  general  statute  which  forbids  cities,  towns 
and  counties  to  impose  ii  tax  on  any  business  or  occupation  which  is 
not  taxed  by  the  State  (Code,  §  499),  expressly  excepts  the  cities  of 
Montgomery,  Mobile  and  Selma  from  its  operation;  and  this  exception 
is  not  violative  of  the  constitutional  provision  (Art.  4,  §  25)  which 
prohibits  the  suspension  of  any  general  law  by  the  legislature,  "for  the 
benefit  of  any  individual,  corporation,  or  association.'' — lb.  463. 

14.  Consolidation  of  railroad    companies ;   meaning  of  terms,  in   .stntute  — The 

words  consolidate  and  consolidation,  as  used  in  statutes  authorizing  and 
ratifying  the  union  or  combination  of  several  railroad  corporations  into 
one,  have  not  acquired  a  recngnized  judicial  construction,  which  im- 
ports that  all  the  companies  are  dissolved  and  merged  into  one  now 
company  :  on  the  contrary,  the  terms  are  equally  applicable  to  a  union 
of  two  or  more  companies  in  such  a  way  that  one  of  them  i*  continued 
in  existence,  though  under  a  new  name,  and  with  enlarged  powers,  while 
the  others  are  merged  in,  and  absorbed  by  it;  and  when  the  statute  au- 
thorizes the  companies  to  unite  and  consolidate  "to  such  an  extent, 
and  upon  such  terms,  as  may  be  agreed  on  by  and  with  the  company 
or  companies  entering  into  agreement  with  them,"  the  character  of  the 
consolidation  is  determined  by  the  stipulations  of  the  agreement. 
Meyer  v.  Johnston  &  Stewart,  603. 

15.  Same;  construction  and  effect  of  agreement. — The  articles    of   agreement 

between  the  Alabama  and  Tennessee  Elvers  Railroad  Company,  the 
Georgia  and  Alabama  Railroad  Company,  and  the  Dalton  and  Jack- 
sonville Railroad  Company,  entered  into  on  the  8th  August,  1866,  after 
reciting  that  the  three  companies  "are  fully  authorized  to  unite  together, 
80  as  to  form  one  consolidated  company,  with  all  the  rights,  powers, 
privileges  and  franchises  now  belonging  to  either  of  said  parties  ;"  and 
that  it  "is  to  the  interest  of  each  of  said  parties  to  unite  together  into 
one  company,  so  as  to  complete,  own  and  use  one  continuous  railroad, 
from  Selma,  by  way  of  Rome,  to  Dalton,  under  the  authority  and  con- 
trol of  one  set  of  ofiScers," — contained  the  following  stipulations : 
1.  That  the  said  companies  "be,  and  they  are  hereby,  united  together, 
and  consolidated  into  one  company,  with  all  the  rights,  powers,  priv- 
ileges and  franchises  which  now  belong  to  either  one  and  all  of  said 
companies."  2.  That  "all  the  property,  real,  personal,  and  mixed,  and 
all  frinchises  now  belonging  to  either  one  of  the  parties  to  this  con- 
tract, are  hereby  declared  to  be  the  property  and  franchises  of  the  con- 
solidated company."  3.  That  "each  and  every  stockholder  in  either 
ot  the  said  companies,  who  has  paid  his  or  her  subscription  of  stock, 
shall  be  a  stockholder,  to  the  extent  of  such  payment,  in  the  consol- 
idated company."  4.  That  "the  president  and  board  of  directors  of 
the  Alabama  and  Tennessee  Rivers  Railroad  Company  shall  have  and 
exercise  full  power  and  control  over  all  the  property  of  all  of  said 
companies,  hereby  made  the  property  of  the  consolidated  company, 
and"  they  "shall  cause  the  railroad  which  is  now  completed,  from 
Selma  to  Blue  Mountain,  to  be  extended  ari.d  completed,  from  Blue 
Mountain,  by  way  of  Rome,  to  Dalton,  over  the  best  and  most  practi- 
cable route  ;  and,  to  enable  them  to  do  so,  and  to  liquidate  the  debts 
of  said  company,  they  are  hereby  authorized  to  issue  bonds,  and  exe- 
cute a  mortgage  or  mortgages  on  any  part  or  all  of  the  property  and 
franchises  of  all  of  said  companies,  including  the  road-bed  and  right 
of  way  from  Selma  to  Dalton."  5.  That  "all  the  debts,  contracts,  obli- 
gations and  liabilities,  of  each  of  the  parties  to  this  contract,  are  hereby 
assumed  by  the  consolidated  company  formed  under  this  contract." 
6.  That  "all  acts,  contracts  and  obligations,  done  and  made,  or  as- 
sumed, by  and  under  the  authority  of  the  president  and  directors  of 
the  Alabama  and  Tennessee  Rivers  Railroad  Company,  and  all  such 
acts,  contracts  and  obligations,  hereafter  done,  made,  or  assumed,  by 
or  under  the  authority  of  said  president  and  directors,  shall  be  valid 
and  binding  on  all  of  said  companies  hereby  consolidated  into  one." 
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7.  That,  "at  the  next  annual  meeting  of  the  stockholders  of  the  Ala- 
bama and  Tennessee  Rivers  Railroad  Company,  all  the  stockholders  of 
each  one  of  the  said  companies  shall  have  a  right  to  vote,  either  in 
person    or   by  proxy,  according  to   the  amount  of  his  or  her  stock." 

8.  "  Each  of  the  parties  to  this  contract  shall  ask  of  the  legislatures  of 
their  respective  States  the  enactment  of  a  law,  giving  one  name  to  all 
of  said  companies  hereby  consolidated  under  authority  from  each  of 
said  States."  9.  "  The  railroad  to  be  extended  and  constructed  under 
this  contract  shall  be  extended,  by  way  of  Rome,  to  Daltou  ;  at  each  of 
which  places,  suitable  buildings  are  to  be  erected  for  the  accommoda- 
tion of  the  people."  10.  "Until  a  common  name  shall  be  lawfully 
given,  under  which  the  franchises  of  each  of  said  companies  shall  be 
united,  the  Alabama  and  Tennessee  Rivers  Railroad  Company  shall  be 
the  active  and  controlling  corporation  ;  and  the  organization  of  the 
other  companies  may  be  continued  until  then,  for  the  purpose  only  of 
preserving  and  enabling  the  acting  and  controlling  company  to  exercise 
the  franchises  hereby  consolidated  with  the  franchises  of  said  acting 
and  controlling  company  ;  and  all  the  contracts  and  obligations,  which 
may  be  entered  into  or  made  for  said  consolidated  company,  shall  be 
done,  until  a  common  name  shall  be  lawfully  given  as  aforesaid,  in  the 
name,  and  in  accordance  with  the  franchises  of  the  Alabama  and  Tennes- 
see Rivers  Railroad  Company.''  11.  "  No  further  payment  shall  be  re- 
quired on  subscriptions  for  stock"  in  either  of  the  Georgia  companies, 
"  but  any  subscriber  to  the  stock  of  either  of  said  companies  shall  have 
the  right,  at  any  time  within  three  years,  to  pay  a  part,  or  all  of  his 
subscription,  according  to  the  terms  thereof ;  and  such  payment  shall 
make  the  party  a  stockholder  of  the  consolidated  company."  Held,  that 
the  consolidated  company  under  this  contract,  since  known  as  the 
Selma,  Rome,  and  Daltou  Railroad  Company,  was  not  a  new  corpora- 
tion, formed  by  the  dissolution  and  merger  of  the  three  original  com- 
panies, but  was  the  Alabama  and  Tennessee  Rivers  Railroad  Company, 
continued  in  existence  under  a  new  name,  and  with  enlarged  fran- 
chises.— lb  603. 

16.  Same;  statutes  ratifying  contract   of  consolidation. — Neither  the  adoption 

of  a  new  name  by  a  corporation,  sanctioned  by  legislative  authority,  nor 
the  legislative  grant  of  new  powers,  changes  the  identity  of  the  cor. 
poration,  or  creates  a  new  one  ;  consequently,  the  acts  of  the  legisla- 
tures of  Georgia  and  Alabama,  ratifying  the  consolidation  effected  by 
agreement  between  the  Alabama  and  Tennessee  Rivers  Railroad  Compa- 
ny and  the  two  Georgia  companies  (the  Georgia  and  Alabama,  and  the 
Dalton  and  Jacksonville),  by  which  it  was  declared  that  the  consolida- 
tion of  said  three  companies,  "so  as  to  form  one  consolidated  railroad 
company  for  the  construction  and  use  of  a  railroad  to  be  constructed 
from  Blue  Mountain,  in  Alabama,  as  a  continuation  of  the  Alabama 
and  Tennessee  Rivers  railroad,  by  way  of  Rome,  to  Dalton,  in  Georgia, 
be,  and  the  same  is  hereby,  ratified  and  approved,  and  the  consolidated 
company,  acting  by  its  board  of  directors,  shall  be,  and  is  hereby,  au- 
thorized and  empowered  to  adopt  the  corporate  name  and  style  of  the 
Selma,  Rome,  and  Dalton  Railroad  Company,  and  to  adopt,  as  its  char- 
ter, the  charter  of  the  said  Alabama  and  Tennessee  Rivers  Railroad  Com- 
pany as  now  existing,  with  all  the  amendments  thereto," — simply  gave 
legal  recognition  and  effect  to  the  agreement  of  the  parties,  and  did 
not  create  a  new  corporation. — 76.  603. 

17.  Same;   subsequerU  acts  and  deeds  of  consolidated  company. — The    legal 

effect  of  the  consolidation  of  these  railroad  companies  being  deter- 
mined by  the  provisions  of  the  contract  between  them,  and  of  the  several 
statutes  authorizing  and  ratifying  it,  subsequent  acts  on  the  part  of  the 
board  of  directors  of  the  consolidated  company,  or  conveyances  execu- 
ted by  them,  indicating  an  opinion  by  them  that  they  were  acting 
for  a  new  corporation,  can  not  affect  the  identity  of  the  corporation,  or 
the  legal  rights  and  liabilities  resulting  from  that  identity. — lb.  603. 
(45) 
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1.  Claims  a^inst;  under  general  statuie  rer/ulaiing  fine  and  forfeiture  fund  in 

Montgomery,  and  under  special  statute  for  reUi-f  of  Robert  Parker. —The 
act  "to  regulate  the  tine  und  forfeiture  fund  of  Montgomery  county," 
approved  January  28,  1879  (Sess.  Acts  1878-9,  p.  246),  abolished  the 
preference  theretofore  given  to  county  cLiims  first  registered,  and  pro- 
vided for  a  competitive  system  among  the  persons  holding  claims 
against  the  county,  whether  registered  or  unregistered,  by  which  pay- 
ment would  be  first  made  to  him  who  wotild  accept  the  smallest  per 
cent,  in  full  satisfaction  of  his  claim;  and  the  special  statute  "for  the 
relief  of  Robert  Parker,"  late  coroner  of  said  county,  approved  Febru- 
ary 1:},  1879  (76.  482),  directed  the  county  Board  of  Revenue  "to  exam- 
ine and  audit  the  account  of  Robert  Parker,  for  expenses  incurred  and 
services  rendered  by  him  as  coroner  for  said  county,  and  whitih  would 
have  been  proper  charges  against  the  fine  and  forfeiture  fund  of  said 
county,  and  for  which  ho  has  received  no  compensation,"  and  to  "draw 
their  warrant  in  his  favor,  on  the  treasurer  of  said  county,  payable  out 
of  the  fine  and  forfeiture  fund  of  said  county,  for  the  amount  that  may 
be  allowed  and  audited  by  said  Board  of  Revenue."  IJeld,  that  there 
was  no  irreconcilable  conflict  between  the  two  statutes  j  that,  under 
their  operation,  while  ail  registered  claims  were  not  entitled  to  preler-- 
ence  over  Parker's,  his  was  not  entitled  to  a  preference  over  them,  but 
he  was  simply  placed  on  an  equality  with  the  holders  ot  other  claims, 
and  entitled  to  the  same  rights  given  to  them  by  the  former  statute. 
Parker  v.  Hubbard,  203. 

2.  County  board  of  revenue ;  renewal  of  sheri,(f's  bond  ;  conclusiveness  of  prO' 

ceedings.  and  how  revised. — When  a  county  board  of  revenue,  which  is 
made  a  court  of  record,  is  authorized  to  examine  the  bonds  of  county 
officers,  to  require  a  new  bond  from  an  officer  whose  old  l)ond  is  found 
insufficient,  and  to  report  a  vacancy  in  the  office  on  his  failure  to  give 
a  new  bond  as  required  ;  the  action  of  the  board,  declaring  the  sheriff's 
bond  insufficient,  and  requiring  him  to  give  a  new  bond,  is  lioiil  and 
conclusive,  no  appeal  from  its  decision  being  given  by  the  statute,  and 
can  not  be  revised  or  reversed  Vjy  the  Circuit  Court;  yet,  if  the  record  of 
the  proceedings  of  the  board  fails  to  show  a  oompli:ince  with  legal  re- 
quirements, they  may  be  removed  by  certiorari  into  the  Circuit  Court, 
and  there  quashed.  — Sc  parte  Boothe,  312. 

3.  Taxation   by  county.  —  As  between  the  State  and  the  several  counties,  the 

limited  power  of  taxation,  conferred  on  the  latter  for  local  purposes, 
may  be  at  any  time  withdrawn,  or  modified  by  the  legislative  will,  or 
the  taxes  intercepted  while  in  process  of  collection,  or  withdrawn  from 
the  county  treasury  :  as  to  these  matters,  the  State  is  dealing  with  its 
own  creature  and  agent,  and  not  with  a  person  having  adverse  rights. 
The  State  v.  Brewer,  287. 

4.  Sale  of  lands  for  unpaid  taxes ;  purchase  by  State  ;  liability  for  county  taxes. 

When  lands  are  sold  for  unpaid  taxes,  whether  under  the  revenue  law 
of  1868,  that  of  1874.  or  that  contained  in  the  Code  of  1876  (§§  15U-60), 
and  the  State  becomes  the  purchaser  at  the  sale,  the  sum  bid  must 
include  the  county  tax.  with  the  interest  thereon,  and  the  penalties 
incurred  ;  but  the  State  is  not  liable  to  the  county  for  this  part  of  the 
amount  bid,  nor  is  a  tax-collector  entitled,  on  settlement  of  his  ac- 
counts with  the  auditor,  to  a  credit  for  it,  or  to  commissions  on  it. 
lb.  287. 

CRIMINAL  LAW. 

1.  Drawing  of  grand  jurors ;  irregularities  not  available  to  quash  venire. — The 
several  statutory  provisions  relating  to  the  drawing  and  selection  of 
grand  jurors,  requiring  the  sheriff  to  procure  bienniidly  a  list  of  the 
householders  and  freeholders  of  the  county,  and  prescribing  the  manner 
in  which  the  drawing  shall  be  conducted,  the  lists  prepared  and  kept, 
etc.  (Code.  §§  4732-43),  are  expressly  declared  to  he  "  merely  directory  " 
{lb.  $  4759) ;  and  their  non-observance  by  the  officers  charged  with  the 
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duty  of  drawing  and  selecting  the  grand  jurors,  no  fraud,  corruption, 
or  partiality  being  shown,  is  no  ground  for  quashing  the  venire,  before 
indictment  found,  at  the  instance  of  a  person  who  is  in  custody  under  a 
criminal  charge. — Ex  parte  McCoy,  20J. 

DAMAGES.     See  Contbact,  1. 

DEEDS. 

1.  Recorded  deed;  when  admissible  evidence,  without  proof  of  execution. — Under 

the  general  statute  ((Code,  §  21?4),  a  recorded  deed  is  admissible  in 
evidence,  without  proof  of  its  execution,  only  when  it  was  recorded 
within  twelve  months  from  its  date  ;  but,  under  the  special  statute  ap- 
proved March  20,  1875  (Sess.  Acts  1874-5,  p,  180),  the  same  effect  was 
given  to  deeds  which  were  recorded  within  twelve  months  after  its  pas- 
sage, saviiig  the  rights  of  creditors  and  purchasers  without  notice. — Hart 
V.  Ross  &  Garner,  96. 

2.  Same;  repealing  statutes.— The  omission  of  this  special  statute  from  the 

Code  of  1876,  if  operating  its  repeal,  would  not  destroy  the  force  and 
effect  of  a  deed  duly  registered  while  it  was  in  existence;  and  in  a  suit 
which  was  pending  when  the  Code  became  operative,  such  deed  would 
be  admissible  evidence  under  the  statutory  exception  (§  10),  which  con- 
tinues in  force  laws  then  existing  as  to  all  rights  and  remedies  then  sub- 
sisting, and  which  materially  modifies  the  general  principle  as  to  the 
retroactive  operation  of  repealing  statutes.— i6.  96. 

3.  Conveyance  of  lands;  acknowledgment,  or  attestation  of . — Under  the  statute 

prescribing  the  requisites  of  conveyances  of  land  (Code,  §§  2144-46), 
an  acknowledgment  by  the  grantor,  or  attestation  by  one  or  two 
subscribing  witnesses,  is  as  essential  to  the  validity  ot  such  convey- 
ance, as  the  signature  of  the  grantor,  or  proper  words  of  conveyance  ; 
and  conveyances  executed  by  ministerial  officers,  in  the  consummation 
of  sales  under  judicial  process,  are  within  the  statute. — Stubbs  v.  Kohn 
&  Brother,  186. 

4.  Conveyance    to   husband  and  wife. — A  deed  executed  in  1835,  conveying 

lands  to  husband  and  wife,  vested  in  them  equal  interests  in  the  entire 
property,  with  the  right  of  survivorship. — Baker  v.  Prewiit,  551. 

5.  By  what  law  governed. — Conveyances  of  real  estate,   as  to  their  validity, 

operation,  and  construction,  are  governed  by  the  lex  rei  sita;.— Wheeler 
V.  Walker  and  Wife,  5t0. 

6.  Conveyance  of  wife's  statutory  separate  estate. — Lands,  belonging  to  the 

statutory  separate  estate  of  a  married  woman,  can  only  bo  conveyed  by 
the  deed  of  husband  and  wife,  attested  by  two  witnesses,  or  acknowl- 
edged and  certified  before  and  by  some  officer  having  authority  to  take 
and  certify  such  acknowledgment. —  Vaughan  v.  Marable,  60. 

7.  Conveyance  to  trustee,  and  continuance  of  his  e.state. — When  lands  are  con- 

veyed to  a  person,  in  trust  for  his  mother  and  her  children,  then  living 
and  after-born,  whether  it  creates  a  naked  or  an  active  trust  under  the 
statute  (Code,  §§  2185-86),  his  estate  terminates  on  the  death  of  his 
mother,  and  the  entire  estate,  legal  and  equitable,  is  then  united  in  the 
children. — McBrayer  v.  Cariker,  50. 

8.  Conveyance  by  trustee. — At  law,  a  trustee,  clothed  with  the  legal  title,  may, 

unless  restrained  by  the  terms  of  the  trust,  alien  or  incumber  the  estate, 
and  the  cestui  que  trust,  if  injured,  nyust  resort  to  equity  for  relief;  but 
this  rule  has  no  application  to  a  sale  and  conveyance  made  by  the  trus- 
tee after  his  estate  has  expired,  and  when  the  legal  and  equitable  estates 
have  become  united  in  the  beneficiaries. — lb.  50. 

9.  Same. — If  the  trustee,  in  such  case,  is  himself  one  of  the  cestuis  que  trust, 

his  conveyance  passes  to  his  grantee  his  own  individual  interest,  though 
inoperative  to  pass  the  interests  of  the  other  beneficiaries — lb.  50. 
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1.  Objection  to  answer ;  when  and  how  made. — A  motion  to  snppress  the  an- 
swer to  an  interrogiitory,  on  the  ground  that  it  is  not  responsive,  most 
be  noftde  before  the  trial  is  begnn;  bnt,  if  the  evidence  is  irrelevant,  it 
may  be  assailed  by  a  general  objection,  and  be  excluded  at  any  stage  of 
the  trial;  and  if  an  answer  is  objected  to,  on  the  ground  that  it  is  not 
responsive  to  the  interrogatory,  and  because  it  is  "otherwise  illegal," 
the  objection  is  sufficient  to  exclude  irrelevant  evidence. —  Whilden  db 
Sons  V   P.  db  M.  Bank,  1. 

DISCONTINUANCE. 

1.  Of  chancery  suit. — A  decree  of  foreclosure  and  sale,  under  a  bill  filed  by 

a  mortgagee,  being  partly  interlocutory,  the  cause  still  remains  in  fieri, 
and  is  not  discontinued  by  the  omission  of  the  register  to  continue  it 
on  the  docket,  nor  by  his  failure  to  execute  the  order  of  sale,  not  being 
required  by  the  complainant  to  execute  it;  unless  the  lapse  of  time  in 
sufficient  to  raise  a  presumption  of  payment  or  extinguishment.  —Ma- 
Inne  d:  Faote  v.  Marriott,  486. 

2.  Of  settlement  in  Probate  Court,  after  reversal. — When  a  decree  of  the  Pro- 

bate Court,  rendered  on  settlement  of  the  accounts  of  an  administrator 
whose  authority  bus  ceased,  is  reversed  by  this  court  on  appeal,  bnt  the 
certificate  of  reversal  is  not  sent  down  for  seven  years,  during  which 
time  no  action  is  taken  in  the  matter  in  the  court  below,  the  proceeding 
is  not  thereby  discontinued. — Glenn's  Adm'r  v.  Billingslea,  345. 

DOWER. 

J.  Allotment  by  metes  and  bounds. — Ordinarily,  the  Probate  Court  is  the 
proper  forum  in  which  a  petition  by  a  widow  for  an  allotment  of  her 
dower  should  be  filed;  and  the  admitted  fact  that  "the  dwelling-house 
on  said  land,  with  the  ground  covered  by  its  yards,  is  worth  three- 
fourthK  of  the  value  of  the  entire  property,"  without  more,  does  not 
show  that  dower  can  not  be  assigned  by  metes  and  bounds,  nor  oust 
that  court  of  its  jurisdiction  — Humes  v.  Scruggs,  40. 

2.  (Aaim  of  dower ;  when  set  up  by  cross-bill,  or  barred. — The  assignee  in  bank- 

ruptcy of  the  husband  having  filed  a  bill  in  equity  against  the  wife,  to 
set  aside,  as  coostructively  fraudulent,  a  conveyance  of  lands  by  the 
husband  to  her;  the  wife  can  not,  by  cross-bill,  set  up  a  claim  to  dower 
in  the  lands;  consequently,  a  decree  in  favor  of  the  assignee  would  not 
bar  a  subsequent  claim  of  d  wer  by  her. — lb.   4<). 

3.  Who  is  alienee  of  huslxind. —The  assignee  in  bankruptcy  of  the  husband 

is  not  an  a/if'«ee  within  the  statute  (Code.  §  ".i'iol)  which  requires  pro- 
ceedings for  an  assignment  of  dower,  "  where  the  rights  of  an  alienee  of 
the  husband  are  involved,"  to  be  commenced  within  three  years  after 
the  death  of  the  husband  ;  and  a  purchaser  from  the  assignee,  at  a  sale 
made  under  a  decree  of  the  court  in  bankruptcy,  does  not  become  an 
alienee  until  he  receives  a  deed.  -lb.  40. 

4.  Merger  of  dower  in  fee,  under  conveyance  afterwards  avouled. — When  a  less 

estate  is  merged  in  a  greater,  the  latter  must  be  assumed  as  valid  and 
continuing,  and  there  can  be  no  merger  where  it  has  been  avoided  ; 
hence,  the  widow's  right  of  dower  is  not  merged  in  an  absolute  convey- 
ance to  her  by  her  husband  in  his  life-time,  which  was  afterwards  de- 
clared constructively  fraudulent  as  against  his  creditors,  and  was  set 
aside  at  the  instance  of  the  parties  who  contest  her  right  to  dower. 
76.  40. 

5.  Rights  of  widow  of  deceased  purchaser. — When  a  vendor  of  lands  has  exe- 

cuted a  conveyance  to  the  purchaser,  and  put  him  in  possession, 
although  he  has  a  right  to  subject  them,  in  equity,  to  the  payment  of 
the  pnrchase-money,  he  has  no  estate  in  the  lands  ;  and  until  his  lien  is 
enforced  by  the  decree  of  a  court  of  equity,  the  widow  of  the  deceased 
purchaser  is  entitled  to  dower  in  the  lands,  and  to  retain  the  possession, 
taking  the  rents  and  profits  in  her  own  right. — Flinn  r.  Barber,  193. 
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6.  Statutory  6ar.^The  statutory  bar  to  a  proceeding   by  the  widow  for  an 

asfiignment  or  allotment  of  dower  is  three  years  (Code,  §2251);  but 
this  statute  only  applies  where  the  lands  were  aliened  by  the  husband 
in  his  life-time. — Bark/tdale  v.  Garrett,  277. 

7.  Stateness  of  demand. — Although  there  is  no  statutory  bar  to  the  widow's 

right  of  dower  in  lauds  which  were  not  aliened  by  the  husband,  but 
were  sold  by  his  administrator  under  an  order  of  the  Probate  Court ; 
yet,  a  court  of  equity,  acting  on  its  own  principles,  will  consider  the 
demand  as  stale,  and  will  refuse  relief,  when  more  than  twenty  years 
have  elapsed  since  the  death  of  the  husband,  and  there  has  been  no 
recognition  of  the  widow's  right  by  the  purchaser  at  the  administrator's 
sale,  or  the  persons  holding  under  him. — lb.  277. 

8.  Election  by  widow,  between  statutory  rights  and  tealameniary  provision. — A 

widow,  for  whom  provision  is  made  by  the  will  of  her  deceased  husband, 
has  a  right  to  dissent  from  the  will,  and  claim,  instead  of  the  testament- 
ary provision,  her  dower  in  the  lands,  and  her  distributive  portion  of 
the  personalty  (Code,  §§  2292-93);  but  such  dissent  must  be  made  in 
writing,  and  within  one  year  from  the  probate  of  the  will;  and  although 
she  may  not  be  concluded  by  an  election  made  unadvisedly,  or  in  igno- 
rance of  facts  calculated  to  influence  her  choice,  she  can  not  treat  such 
election  as  a  nullity,  nor  avoid  it,  except  upon  the  restoration  of  what 
she  has  received  under  it. —5<ee/e  ».   Steele's  Adm'r,  438. 

9.  Widow's  rights  as  against  creditors,  legatees,  and  devisees. — The  widow's 

right  of  dower  is  superior  to  the  claims  of  creditors,  devisees,  or  lega- 
tees ;  but,  when  she  elects  to  accept  the  testamentary  provision  made 
for  her  in  lieu  of  dower,  and  it  becomes  necessary  to  sell  lands  for  the 
payment  of  debts,  her  rights  must  yield  to  the  claim  of  creditors,  though 
superior  to  that  of  legatees  or  devisees. — lb.  438. 

EJECTMENT. 

1.  What  title  will  authorize  recovery. — In   ejectment,  or  the  corresponding 

statutory  action,  the  plaintiff  must  have  a  legal  title  at  the  commence- 
ment of  the  action,  and  that  title  must  continue  up  to  the  time  of  the 
trial :  if,  before  the  trial,  his  title  is  determined  or  destroyed,  he  can 
not  recover  ;  as  where  he  claims  under  a  purchase  at  sheriff's  sale,  and 
the  sale  is  set  aside  pending  the  cause. — Scranton,  Barney  &  Co.  v.  Bal- 
lard, 402. 

2.  Same. — To  support  ejectment,  the  plaintiff  must  have  title  at  the  com- 

mencement of  the  suit,  and  a  title  subsequently  accruing  will  not  au- 
thorize a  recovery  ;  hence,  if  he  is  enjoined  and  debarred  from  asserting 
his  title,  by  a  decree  in  chancery  of  binding  force  at  the  commence- 
ment of  the  suit,  and  that  decree  is  set  aside,  on  bill  of  review,  pend- 
ing the  suit,  he  can  not  recover.  —  Goodman  v.  Winter,  410. 

ELECTION. 

1.  By  distributee,  or  adminietrator  de  ionis  non,  as  to  manner  of  charging  ad- 

ministrator in  chief.  —  Glenn's  Adm'r  v.  Billing. 'ilea,  345. 

2.  By  employee,  against  employer,  on  breach  of  contract. — Strauss  v,  Meer- 

iief,  299'. 

3.  By  or  for  infant,  in  equity,  on  unauthorized  sale  of  his  property. — Good- 

man V.  W^inter,  410. 

4.  By  mortgagee,  as  to  surplus  proceeds  of  sale  of  mortgaged  property  in 

hands  of  sheriff  after  satisfying  prior  attachment  against  mortgagor. 
Hurt  V.  Redd  &  Co.,  85. 

5.  By  principal,   on  purchase  by  agent  in  his  own  name. —  Whelanv.  Mo- 

Greary,  319. 

6.  By  vendor,  as  to  remedies  against  purchaser  after  defauU. — Chapman  v, 

Lee,  483. 
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7.  ^.v  vjard  or  cestui  que  trust,  on  unantborized  sale  of  lands  by  gaardian  or 

trustee. — Shorter  v.  l^razer,  74. 

8.  By  widow,  between  stjitntory  rights  and  testamentary  provision  in  hus- 

band's will. — Steele  v.  Steele's  Adm'r,  438. 

ENTRY. 

1.  By  owner,  upon  lands  illegally  sold  and  conveyed. —When  lands,  belongin^^ 
to  the- statutory  separate  estate  of  a  married  woman,  have  been  sold  and 
conveyed  by  her  husband  only,  or  by  a  conveyance  which  was  inopera- 
tive to  pass  her  estate,  she  may  at  any  time  peaceably  enter  into  the 
possession,  by  herself  or  her  agent,  whenever  she  can  do  so;  and  having 
regained  the  possession  peaceably,  and  then  sold  and  conveyed  to  a 
third  person,  who  sold  and  conveyed  by  quit-claim  to  the  original  pur- 
chaser, putting  him  in  possession,  and  taljing  a  mortgage  on  the  laud 
to  secure  the  payment  of  the  purchase-money,  the  mortgage  is  sup- 
ported by  a  valid  and  adequate  consideration.  —  Vaughan  v.  Marable,  60. 

ERROR  AND  APPEAL. 

1.  When  appeal  lies. — An  appeal  lies  from  a  judgment  amended  or  rendered 

nunc  pro  tunc,  when  it  is  final  and  definitive  of  the  cause,  leaving  noth- 
ing to  be  done  but  to  enforce  its  execution. — Ex  parte  Gilmer,  234. 

2.  Same- — The  statute  which  gives  an  appeal  to  this  court,  Irom  the  judg- 

ment of  a  judge  of  the  Circuit  Court  or  City  Court,  "on  application  for 
writs  of  certiorari,  supersedeas,  quo  warranto,  mandamus,  and  other  reme- 
dial writs''  (Code,  §  3923),  does  not  apply  to  proceedings  on  habeas  cor- 
pus.— Ex  parte  Lily  Council  of  Montgomery,  464. 

3.  (Same. — A  decree  of  foreclosure  and  sale,  under  a  bill  filed  by  a  mort- 

gagee, is  so  far  final  that  an  appeal  will  lie  from  it,  although  it  is  also 
partly  interlocutory. — Malone  &  Foote  v.  Marriott,  486. 

4.  W  ho  may  appeal.— An  appeal  does  not  lie,  at  the  instance  of  a  register  in 

chancery,  trom  an  order  of  the  chancellor,  granting  an  appeal  to  a  mar- 
ried woman  without  security  for  costs  (Code,  $  3930),  and  directing  the 
register  to  prepare  and  send  up  the  transcript.  —Roberts  v.  Taylor,  549. 

5.  Joinder  of  judgments. — Two  distinct  final  judgments,  each  of  which  would 

support  an  appeal,  can  not  be  united  in  one  appeal,  aad  errors  assigned 
on  each.  —  Scranton,  Barney  &  Co.  v.  Ballard,  402. 

6.  Redundant  evidence.— la  a  case   tried  before  the  court  below  without  a 

jury,  a  disputed  question  of  fact  being  proved  by  unexceptionable  tes- 
timony, the  admission  of  illegal  evidence  for  the  same  purpose  is  error 
without  injury,  since  the  evidence  is  simply  redundant;  but,  "if  the 
trial  had  been  before  a  jury,  the  rule  would  probably  be  different." 
Gassenheimer  v.  Huguley,  83. 

7.  Same. — The  admission  of  evidence  which,  though  illegal,  is  simply  re- 

dundant, or  superfluous,  is,  at  most,  error  without  injury. —  Wlidden 
&  Sons  V.  P.  &  M.  Bank,  1. 

8.  Construction  of  bill  of  exceptions.— A  bill  of  exceptions  is  construed  most 

strongly  against  the  party  excepting,  and  must  show  error  afidrmatively 
and  clearly ;  and  any  reasonable  construction  will  be  adopted,  which 
frees  the  rulings  of  the  court  below  from  error. — Shelton's  Adm'r  v.  St. 
Clair,  565. 

9.  Conclusiveness  nf  judicial  decisions. — When  a  cause  is  brought  before  this 

court  a  second  time,  whether  on  the  same,  or  on  a  difterent  state  of 
pleadings  and  proof,  the  court  is  required  to  pronounce  the  law  accord- 
ing to  the  opinion  which  it  may  then  entertain,  without  regard  to  the 
former  decision  (Code,  J^  3951)  ;  but  the  lower  court,  to  which  the  cause 
was  remanded,  is  concluded  by  the  former  opinion,  and  can  not  again 
examine  the  questions  then  decided,  except  so  far  as  new  evidence  may 
require  a  modification  or  change. — Meyer  v.  Johnston  &  Stewart,  603, 
10.  Judicial  admission.— The  legal  effect  of  an  agreement  for  the  consolida- 
tion of  several  railroad  companies,  and  of  th§  several  statutes  author- 
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izing  and  ratifying;  such  consolidation,  is  a  judicial  question,  which  the 
court  mu8t  couKider  and  decide  ;  find  "in  a  litigation  involving  the  na- 
ture and  obligations  of  an  institution  like  this  railroad  company  [Selma, 
Rome,  and  Diiltou],  and  in  which  the  interests  concerned,  public  and 
private,  are  so  many,  various,  and  important,  it  is  not  within  the  pro- 
vince of  counsel,  or  their  clients,  to  determine  by  agreement  among 
themselves  the  relations,  rights  and  duties,  which  the  law  makes,  con- 
sequent upon  the  acts  and  transactions  set  forth  find  established. 
lb.  603. 

ESTATES  OP  DECEDENTS. 

1.  Decedmt'n  lands;  title  and  rights  of  heirs. — On  the  death  of  an  intestate, 

the  legal  title  to  his  lauds  at  once  descends  to  and  vests  in  his  heirs  at 
law,  subject  to  the  exercise  of  the  statutory  powers  conferred  upon  the 
executor  or  administrator;  and  until  their  estate  is  divested  by  the  ex- 
ercise of  such  special  statutory  powers,  the  legal  title  remains  in  them 
as  it  was  in  their  ancestor,  and  they  may  recover  the  possession  by  ac- 
tion at  law,  —  Tyson  v.  Brown,  2i4. 

2.  Sale  qt  decedent's  lands  under  probate   decree ;  jurisdiction  of  court. — The 

jurisdiction  of  the  Probate  Court,  to  order  a  sale  of  lands  belonging  to 
an  intestate's  estate,  is  pur^ij'^  statutory,  and  can  only  be  called  into 
exercise  by  an  application  in  writing,  presented  by  a  proper  party,  and 
disclosing  a  state  of  facts  which  authorizes  an  order  of  sale  ;  and  this 
must  be  affirmatively  shown  by  the  record,  and  can  not  be  presumed 
from  the  order  of  sale  ;  but,  when  the  jurisdiction  is  affirmatively 
shown,  the  existence  of  errors  and  irregularities  in  the  proceedings  do 
not  affect  the  validity  of  the  sale,  or  the  title  of  the  purchaser. — lb.  214. 

3.  Same. — Where  the  order  of  the  court,  appointing  a  day  for  the  hearing 

of  the  administrator's  petition  for  an  order  of  sale,  describes  it  as  "an 
application  in  writing  praying  lor  an  order  to  sell  certain  real  estate, 
therein  described,  for  the  purpose  of  paying  the  debts  due  from  the 
estate,  upon  the  ground  that  the  same  can  not  be  equitably  divided 
among  the  heirs  of  the  estate  ;"  while  the  order  of  sale,  describing  it  as 
an  application  "for  an  order  to  sell  certain  lands  for  the  purpose  of 
paying  debts,"  recites  that  it  is  proved,  to  the  satisfaction  of  the  court, 
"that  the  personal  property,  except  slaves,  is  insufficient  to  pay  the 
debts,  and  that  it  is  necessary,  and  will  be  to  the  interest  of  said  estate, 
that  the  lands  should  be  sold  for  the  purpose  of  paying  the  debts,  ac- 
cording to  the  prayer  of  said  application  ;"  and  the  petition  itself  is  as 
defective  as  the  orders  of  the  court ;  — the  record  does  not  show  that  the 
court  had  jurisdiction  to  grant  an  order  of  sale. — lb.  244. 

4.  Same;  proof  bij    "depositions  as  in  chancery  proceedings." — Prior   to  the 

passage  of  the  statute  approved  February  7,  1754,  "to  regulate  the  sale 
of  real  and  personal  property  by  executors  and  administrators  "  (Code, 
$  2'157),  it  was  not  necessary  to  the  validity  oi  a  sale  of  an  intestate's 
lands  by  order  of  the  Probate  Court,  on  the  application  of  his  personal 
representative,  that  the  record  should  show  that  the  averments  of  the 
petition  were  proved  by  "depositions  as  in  chancery  proceedings." 
Smith  V.    Wert  and  Wife,  34. 

5.  Sime;  presumption  as  to  report  and  confirmation  of  sale. — The  payment  of 

the  purchase-money  by  the  purchaser  at  the  sale,  the  relinquishment  of 
possession  by  the  intestate's  family,  the  execution  of  an  informal  deed 
by  the  administrator,  the  entry  and  continued  peaceable  possession  of 
the  purchaser,  and  the  destruction  of  the  records  of  the  Probate  Court, 
being  shown  (as  in  this  case),  the  report  and  confirmation  of  the  sale 
will  be  presumed,  after  the  lapse  of  nineteen  years,  on  bill  filed  by  sub- 
purchasers to  enjoin  actions  of  ejectment  by  the  heirs. — 76.  34. 

6.  Site  of  I  nds  to  p'ty  debls ;  burden  (f  proof,  and  defenses  against  petition. 

When  an  administrator  applies  for  an  order  to  sell  lauds,  whether  de- 
scended or  devised,  for  the  payment  of  debts,  the  onus  is  on  him  to 
show  the  existence  of  debts  chargeable  on  the  lands,  and  the  jnsuffi-. 
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ciency  of  the  personal  fts'sets  ;  and  the  heir  or  devisee  may  contest  the 
appliciition,  and  may  assert  any  defense  against  alleged  debts  which 
would  have  been  available  to  the  decedent  himself.  —  Garrett  v.  Garrett's 
Adm'r,  263. 

7.  &ime  ;  jets  of  probate  judge,  as  debts. — The  fees  of  the  probate  judge,  ac- 

cruing in  the  course  of  the  administration,  or  in  the  matter  of  the  ap- 
plication to  sell  the  lands,  can  not  be  charged  on  the  lands,  unless  debts 
against  the  decedent  are  proved  for  which  the  lands  may  be  made  liable. 
lb.  263. 

8.  Subjecting  lands,  in  equity,  to  payment  of  debts. — A  court  of  equity  has  not 

original,  inherent  jurisdiction  to  decree  a  sale  of  lands,  whether  de- 
scended or  devised,  for  the  payment  of  the  debts  of  the  deceased  owner. 
Scott  V.  Ware,  174. 

9.  Liability  of  lands,  at  common  law,  to  debts  of  deceased  ovmer. — At  common 

law,  lauds  descended  were  not  assets,  and  were  only  liable  for  debts 
due  by  specialty,  which  bound  the  heir  ;  and  lands  devised  could  not 
be  reached,  unless  they  were  (charged  by  the  testator  with  the  payment 
of  debts.— lb.  174. 

10.  Same,  under  statutes. — By  the  statutes  of  this  State  (Code,  $§  2429-31),  a 

decedent's  entire  estate,  real  and  personal,  saving  the  constitutional  and 
statutory  exemptions,  is  charged  with  the  payment  ot  his  debts  ;  and 
all  debts,  without  regard  to  their  character,  except  the  preferred  debts 
for  funeral  expenses,  etc.,  stand  upon  au  equality  ;  no  preference  can  be 
made  or  given  by  the  personal  representative,  nor  can  any  creditor  ac- 
quire a  preference  or  priority  by  diligence. — lb.  174. 

11.  When  creditor  may  come  into  equity,  to  subject  lands  descended  or  devised  ; 

and  form  oj  bill. — When  a  creditor  files  a  bill  in  equity,  to  reach  and 
subject  the  lands  of  his  deceased  debtor  to  the  satisfaction  of  his  debt, 
he  must  have  established  it  by  a  judgment  at  law,  and  exhausted  his 
legal  remedies  ;  must  aver  and  prove  a  want  of  personal  assets,  and  tho 
insolvency  of  the  personal  representative  and  his  sureties  ;  and  must 
sue  on  behalf  of  himself  and  all  other  creditors. — lb.  174. 

12.  Defenses  to  such  suit. — The  heirs  or  devisees,  as  defendants  to  such  cred- 

itors' bill,  may  make  any  defense  against  the  alleged  debts  which  the 
decedent,  if  living,  might  have  made,  or  which  would  have  been  avail- 
able to  the  personal  representative  in  an  action  at  law  ;  and  may  also 
set  up  defenses  which  the  personal  representative  has,  by  his  own  acts 
or  laches,  precluded  himself  from  making. — lb.  174. 

See,  also,  Executobs  and  Administbatobs  ;  and  IssoiiVBNT  Estates, 

ESTOPPEL. 

1.  By  verbal  admissions. — A  verbal  admission,  when  acted  on  by  the  party 

to  whom  it  is  made,  will  often  operate  as  au  estoppel  on  the  party  mak- 
ing it ;  but,  when  made  after  the  completion  of  a  transaction,  which  it 
did  not  invite  or  influence,  it  is  mere  evidence,  and  subject  to  explana- 
tion or  contradiction. — McCall  v.  Powell,  254. 

2.  Same. — An  adequate  cause  for  the  dismissal  of  the  person  employed,  ex- 

isting and  known  to  the  employer  at  the  time  of  such  dismissal,  excuses 
and  justifies  the  discharge,  though  it  may  not  have  been  specially 
assigned  at  the  time  ;  and  if  the  want  of  business  be  assigned  as  the 
cause  of  the  dismissal,  the  employer  is  not  thereby  estopped,  when 
sued,  from  showing  misconduct,  or  other  adequate  cause,  existing  and 
known  to  him  at  the  time  of  the  discharge,  though  it  would  be  a  cir- 
cumstance for  the  consideration  of  the  jury. — Strauss  v.  MeertieJ,  299. 

3.  Eitoppel  by  declaralioris. — Where  a  person,  desiring  to  purchase  land,  and 

being  informed  that  there  is  an  unsatisfied  deed  of  trust  on  it  executed 
by  the  owner,  asks  information  from  the  trustee  and  sole  beneficiary  of 
the  deed,  and  is  assured  by  them  that  the  grantor  has  the  right  to  sell 
and  make  title,  and  that  the  unpaid  balance  of  the  secured  debt  can  be 
realized  from  the  other  property  conveyed  by  the  deed  ;  such  declara- 
tions, though  made  innocently  and  inadvertently,  operate  as  an  estop- 
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pel  against  the  parties  making  them,  or  any  one  claiming  subsequently 
under  them  with  notice,  in  iavor  of  the  person  to  whom  they  wero 
made,  if  on  the  faith  of  them  he  concluded  the  contract  of  purchase 
from  the  grantor. — Bendricks  v.  Kelly,  388. 

4.  Estoppel  en  pais ;  effect  at  law  and  in  equity. — At  law,  an  estoppel  en  pais 

has  no  effect  on  the  title  to  land  ;  but  a  court  of  equity  accords  lull 
effect  and  operation  to  it.— 76.  388. 

5.  Estoppels  against  State. — Estoppels  against  the  State  are  not  favored  ;  and 

though  they  may  arise  from  its  express  grants,  they  can  not  arise  from 
the  laches  of  its  officers,  since  persons  who  deal  with  an  officer  of  the 
government  are  bound  to  know  the  extent  of  his  power  and  authority. 
7  he  State  v.  Brewer,  287. 

6.  Equitable  estoppel  against  infant. — An  ipfant  can  not  make  an  election,  and 

can  not  create  an  estoppel  against  himself ;  but  a  court  of  equity  has 
undoubted  power  to  elect  for  him,  and  will  not  allow  him  to  receive 
and  hold  the  proceeds  of  an  unauthorized  sale  of  his  property,  and  at 
the  same  time  repudiate  the  sale  :  equitable  estoppels,  of  this  character, 
apply  to  infants  as  well  as  adults. — Goodman  v.  Winter,  410. 

7.  Equitable  estoppel  against  remainder-men.— Vf hen  a  tenant  for  life  of  lands 

sells  and  conveys  in  fee,  in  good  faith  believing  he  has  power  to  do  so, 
and  the  remainder-man  accepts  a  portion  of  the  purchase-money  as 
compensation  lor  his  interest ;  or,  if  the  proceeds  of  sale  are  invested 
by  the  tenant  for  life  in  other  lands,  taking  the  title  to  himself  for  life, 
with  remainder  as  before,  and  the  remainder-man  accepts  such  convey- 
ance with  full  knowledge  of  the  facts  ;  in  either  case,  a  court  of  equity 
will,  at  the  instance  of  the  purchaser,  compel  the  remainder-man  to 
convey  to  him,  or  bar  him  from  asserting  his  legal  estate  in  the  lands 
so  sold  and  conveyed. — lb.  410. 

8.  Facts  not  amounting  to  estoppel   against  holder  of  negotiable  bond  of  pri- 

vate corporation,  on  settlement  of  general  assignment. — Lehman  Bros. 
V.  Tallassee  Man.  Co.,  568.     See  Bonds,  7. 

EVIDENCE. 

Admissibility  and  Relevancy. 

1.  Former  transactions   ietween  parties;  relevancy  of  evidence  as  to.— The 

course  of  dealing  or  business  between  parties,  in  former  similar  trans- 
actions, is  generally  admissible  evidence,  as  furnishing  the  basis  of  a 
presumption  that,  except  so  far  as  changed  by  agreement,  it  was  in- 
tended to  be  observed  in  the  particular  transaction  in  controversy. 
Whilden  &  Sons  v.  P.  &  M.  Bank,  1. 

2.  Belevancy  of  evidence,  affecting   consideration  of  note. — In  an  action  on  a 

note  given  for  the  price  of  manipulated  guano,  sold  by  plaintiffs  to  de- 
fendant, printed  circulars  and  posters,  publicly  displayed  and  distribu- 
ted, purporting  to  give  the  chemical  analysis  and  ingredients  of  the 
guano  sold  by  plaintiffs,  are  competent  evidence  for  the  defendant,  as 
tending  to  show  that  these  statements  were  part  of  the  stipulations  and 
inducements  of  the  contract ;  and  the  fact  that  they  were  dated  and 
distributed  several  years  before  the  sale  to  the  defendant,  does  not  affect 
their  admissibility  as  evidence,  in  the  absence  of  proof  of  any  change 
in  the  composition  or  manufacture.—  Wilcox,  Gibbs  &  Co.  v.  Henderson, 
535. 

'^.'  Same. — ^s  evidence  tending  to  show  the  quality  of  the  article  sold,  the 
defendant  may  adduce  the  testimonj'  of  other  planters  who  bought 
from  plaintiffs'  said  agent  during  the  same  year,  as  to  its  worthlessness; 
and  plaintiffs  may,  in  like  manner,  prove  its  worth  and  good  quality, 
by  the  testimony  of  other  purchasers. — lb.  535. 

4.  Action  by  purchaser,  for  money  paid  under  roid  contract. — When  a  purchaser 
sues  to  recover  back  money  paid  under  a  void  contract  for  the  sale  ot 
lands,  whether  he  has  repaid  the  money,  which  he  borrowed  from  a 
third  person  for  the  purpose  of  making  the  payment,  and  whether  he 
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was  able  to  make  the  subsequent  payments  as  they  became  dae,  are 
irrelevant  and  immaterial  questions. —F/i«n  u.  Barber,  193. 

AxtsnssioMs  AND  Deciab&tions. 

5.  Declarationfi  of  agent,  as  to  qualittj  of  artide  sold. — In  an  action  on  a  note 

given  for  the  price  of  mnuipulrtted  guano,  the  sale  to  defendant  having 
been  made  by  plaintiffs'  agent,  it  is  competent  for  the  defendant  to 
prove  that  said  agent,  in  making  the  sale,  "told  defendant  that  he  had 
authority  from  plaintiffs  to  warrant  theirs  to  be  good  guano  ;"  but  such 
statement  does  not,  as  matter  of  law,  amount  to  a  warranty  ;  and,  even 
if  believed,  it  does  not  nece'^sarily  constitute  a  defense  to  an  action  on 
the  note. —  Wilcox,  Gibbs  &  Co.  v.  Henderson,  535. 

6.  Judicial  iidmission. — The  legal  effect  of  an  agreement  for  the  consolida- 

tion of  several  railroad  companies,  and  of  the  several  statutes  author- 
izing and  ratifying  such  consolidation,  is  a  judicial  question,  which  the 
court  must  consider  and  decide  ;  and  "in  a  litigation  involving  the  na- 
ture and  obligations  of  an  iustitution  like  this  railroad  company  [Sel- 
ma,  Rome,  and  Dalton],  and  in  which  the  interests  concerned,  public 
and  private,  are  so  many,  various,  and  important,  it  is  not  within  the 
province  of  counsel,  or  their  clients,  to  determine  by  agreement  among 
themselves  the  relations,  rights  and  duties,  which  the  law  makes  con- 
sequent upon  the  acts  and  transactions  set  forth  and  established." 
Meyer  v.  Johnston  <fc  titewart,  fi03. 

7.  Release;  when  not  admission  of  indebtedness, — A  release  of  "all  actions 

and  rights  of  action,"  given  by  plaintiff  to  defendant,  for  valuable  con- 
sideration, after  suit  brought,  is  not  an  admission  of  indebtedness  at 
the  commencement  of  the  suit ;  it  may  be  simply  a  purchase  of  his 
peace  by  defendant,  such  as  any  man  may  lawfully  make,  without  ad- 
mitting any  indebtedness  thereby. — Crawford  v.  McLeod,  240. 

8.  Estoppel  by  verbal  admissions.  — A.  verbal  admission,  when  acted  on  by  the 

party  to  whom  it  is  made,  will  often  operate  as  an  estoppel  on  the  party 
making  it;  but,  when  made  after  the  completion  of  a  transaction,  which 
it  did  not  iuvite  or  influence,  it  is  mere  evidence,  and  subject  to  expla- 
nation or  contradiction. — McCall  V.  Powell,  254. 

9.  Estoppel  by  declarations. — Where  a  person,  desiring  to  purchase  land,  and 

being  informed  that  there  is  an  unsatisfied  deed  of  trust  on  it  executed 
by  the  owner,  asks  informaticjn  from  the  trustee  and  sole  beneficiary  of 
the  deed,  and  is  assured  by  them  that  the  grantor  has  the  right  to  sell 
and  make  title,  and  that  the  unpaid  balance  of  the  secured  debt  can  be 
realized  from  the  other  property  conveyed  by  the  deed  ;  such  declara- 
tions, though  made  innocently  and  inadvertently,  operate  as  an  estoppel 
against  the  parties  making  them,  or  any  one  claiming  subsequently 
under  them  with  notice,  in  favor  of  the  person  to  whom  they  were 
made,  if  on  the  faith  of  them  he  concluded  the  contract  of  purchase 
from  the  grantor.  —Hendricks  v.  Kelly.  388. 

10.  Competency  of  party  and  witness  to  testify  as  to  declarations  of  deceased  per- 

son.— In  a  chancery  suit  between  two  purchasers  of  land,  one  claiming 
under  a  purchase  from  the  trustee  in  a  deed  of  trust,  and  the  other 
under  a  prior  purchase  from  the  grantor  in  the  deed  ;  the  trustee  and 
the  sole  beneficiary  under  the  deed  both  being  dead,  their  declarations 
to  the  purchaser  from  the  grantor,  on  the  faith  of  which  he  claims  to 
have  made  his  purchase,  are  competent  evidence  for  him,  and  may  be 
proved  by  himself  and  the  grantor:  such  evidence  is  not  within  the 
statutory  exception  (Code,  §  3058),  as  to  statements  bj",  and  transac- 
tions with  a  deceased  person,  whose  estate  is  interested  in  the  result  of 
the  suit,  etc.— 76.  388. 

Borden,  Weight,  and  Sufficiency  of  Proof. 

11.  Burden  and  sufficiency  of  proof — When  the  evidence  is  equally  balanced, 

the  verdict  of  the  jury  should  be  for  the  defendant;  yet,  where  the 
plaintiff  has  made  out  a  prima  facie  case,  by  introducing  the  note  on 
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which  the  fiction  is  founded,  the  onus  is  then  shifted  to  the  defendant 
to  prove  his  defense  ;  and  if  the  evidence  as  to  that  is  equally  balanced, 
the  verdict  should  be  for  the  plaintiff.—  \]'ilcox,  Gibbs  &  Co.  v.  Bender- 
son,  535. 

12.  Bui  den  of  proof,  in  action  for  breach  of  contract.  — In  an  action  to  recover 

damages  for  a  breach  of  contract,  brought  by  a  person  whose  sou  was 
employed  to  perform  services  for  defendant  for  a  specified  term,  and 
was  discharged  before  the  expiration  of  that  term  ;  if  the  defendant  sets 
up  an  offer  or  opportunity  of  other  employment  after  the  discharge,  and 
its  refusal  by  the  plaintiff,  the  07ms  is  on  him  to  prove  all  the  facts  nec- 
essary to  make  out  this  defense,  and  it  is  not  enough  for  him  to  show 
an  offer  or  opportunity  of  employment  and  its  refusal  by  the  son  ;  but, 
if  he  also  shows  that  the  offer  was  rejected  by  the  father,  simply  on  the 
ground  that  its  acceptance  might  prejudice  his  right  of  recovery  against 
the  defendant,  the  onu.s  is  on  the  plaintiff  to  show  that  some  just  objec- 
tion to  the  offer  existed.  — ^^j-awss  v.  Meertief,  299. 

13.  Burden  of  proof  as  to  notice. — When  a  person  claims  to  be  a  purchaser  for 

valuable  consideration,  in  good  faith,  and  without  notice,  the  onus  is  on 
him  to  prove  all  the  facts  necessary  to  make  out  this  defense.  —  Whelan 
V.  McCreury,  319. 

14.  Burden  of  proof,  on  application  to  sell  lands  for  payment  of  decedent's  debts. 

When  an  administrator  applies  for  au  order  to  sell  lands,  whether  de- 
scended or  devised,  for  the  payment  of  debts,  the  onus  is  on  him  to 
show  the  existence  of  debts  chargeable  on  the  lands,  and  the  insuffi- 
ciency of  the  personal  assets  ;  and  the  heir  or  devisee  may  contest  the 
application,  and  may  asseit  any  defense  against  the  alleged  debts  which 
would  have  been  available  to  the  decedent  himself. — Garrett  v.  Garrett's 
Adm'r,  263. 

15.  Proof  of  execution  of  note. — When  a  promissory  note  is  the  foundation  of 

an  action,  the  onus  of  proving  its  execution  is  not  cast  on  the  plaintiff, 
unless  its  execution  is  denied  by  a  plea  verified  by  affidavit  (Code, 
§  3036);  but,  in  all  other  cases,  when  it  is  proposed  to  use  a  note  coUat- 
erallv,  the  party  asserting  or  relying  on  it  must  prove  its  execution. 
lb.  263. 

16.  Same. — An  administrator's  application  to  sell  lands  for  the   payment  of 

debts  being  contested  by  the  devisee  and  heir,  and  the  issue  being 
whether  a  promissory  note,  presented  as  a  claim  against  the  estate,  was 
executed  by  the  authority  of  the  decedeut  ;  the  payee  testifying  that 
decedent's  name  was  signed  by  his  authority,  but  making  inconsistent 
statements,  in  depositions  taken  at  two  different  times,  as  to  the  pc-rson 
by  whom  the  name  was  written,  and  the  place  and  attendant  circum- 
stances, while  his  testimony  on  these  points  was  contradicted  by  both 
the  persons  named  by  him  in  connection  with  it ;  held,  that  the  execu- 
tion of  the  note  by  authority  was  not  established. — lb.  264. 

17.  Sufficiency  of  proof  as  to  disputed  fact  —  When  the  evidence  leaves  a  dis- 

puted question  of  fact  in  a  state  of  doubt  and  uncertainty,  the  fact  can 
not  be  regarded  as  established,  and  the  issue  must  be  found  against  the 
party  on  whom  the  onus  rested.  —  //;.  •<i64. 

18.  Measure  of  proof.  — The  proper  measure  of  proof,  in  civil  causes,  is  rea- 

gonable  conviction  or  satisfaction  of  the  mind  :  "clearly  convinced,"  as 
applied  to  the  measure  of  proof  required,  lays  down  too  exacting  a  rule. 
Wilcox,  Gibbs  &  Co.  v.  Henderson,  535. 

19.  Proof  of  ancient  transactions.— l^ieither  reason  nor  law  requires  that  Rn 

ancient  transaction  shall  be  proved  as  clearly,  and  with  such  fullness 
of  detail,  as  is  exacted  in  affairs  of  recent  occurrence. — Smith  v.  Wert 
and  Wife,  34. 

20.  Proof  of  account. — An  account  is  not  self-proving  ;  and  its  mere  produc- 

tion by  the  plaintiff,  without  any  evidence  tending  to  prove  its  correct- 
ness, does  not  entitle  him  to  a  verdict.—  Crawford  v.  McLeod,  240. 

21.  Proof  of  voucher. — A  receipt  for  money  paid,  presented  by  an  adminis- 

trator as  a  voucher,  is  not  self-proving  ;  and  if  it  is  contested,  the  onu,^ 
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is  on  bim  to  prove  the  payment,  or  the  Bighatnre  to  the  receipt, 
Wriijht's  Adm'r  v.    Wright's  Distribulees,  89. 

22.  Recorded  deed  ;  when  adniLssihle  evidence,  wiihout  proof  of  execution. — Under 

the  general  statute  (Code,  §  2154),  a  recorded  deed  is  admissible  in  evi- 
dence, without  proof  of  it*  execution,  only  when  it  was  recorded  within 
twelve  months  from  itn  date  ;  but,  under  the  special  statute  approved 
March  20,  1875  iSess.  Acts  1874-5,  p.  180),  the  same  efifect  was  given  to 
deeds  which  were  recorded  within  twelve  months  after  its  passage,  sav- 
ing the  rights  of  creditors  and  purchasers  without  jaotice. — Uart  v.  Ross 
&  Garner,  96. 

23.  Burden  of  proof,  as  to  service  of  process. — When  a  defendant  in  a  judg- 

ment or  decree  seeks  relief  against  it  in  equity,  and  avers  that  he  was 
not  served  with  process,  though  the  averment  is  negative  in  its  charac- 
ter, the  onus  of  proving  it  rests  on  him,  and  he  must  adduce  evidence 
sufficient  to  overcome  the  sworn  return  of  the  officer.  The  evidence  in 
this  case  examined,  and  held  insufficient. — Dunklin  v.  Wilson,  162. 

24.  Froof  o/'/rawd.— Although  fraud  will  not  be  presumed,  it  may  be  proved 

by  circumstances  ;  and  the  probative  force  of  doubtful  or  suspicious 
circumstances  is  increased,  when  they  are  left  unexplained  by  the  party 
who  ought  to  explain  them.  — J6.  319. 

25.  Same. — Although  fraud  is  not  to  be  presumed,  it  may  be  proved,  like  any 

other  fact,  by  circumstances  ;  and  while  the  courts  will  not  force  con- 
clusions of  fraud  from  facts  which  may  consist  with  honesty  and  fair 
dealing,  they  will  not  refuse  to  draw  from  uncontroverted  facts  the  in- 
ferences which  logically  and  naturally  flow  from  them  ;  and  will  regard 
professions  of  good  faith,  and  denials  of  fraud,  by  the  parties  to  the 
transactions  impeached,  "as  but  their  own  estimate  of  their  conduct, 
which  can  not  relieve  them  from  showing  a  reasonable  and  just  expla- 
nation of  the  facts." — Pickett  v.  Pipkin,  520. 

26.  ixime ;  false  recitals  in  conveyance. — When  a  conveyance,  or  other  written 

instrument,  misrepresents  the  transaction  to  which  it  relates,  as  by  un- 
true recitals,  it  is,  at  all  times,  the  object  of  doubt  and  suspicion,  which 
increases,  or  diminishes,  as  there  is  evidence  proving  or  negativing  any 
intent  or  motive  to  deceive. — lb.  520. 

Objections  to  Evidence. 

27.  Motion  to  suppress;  when  and  how  made. — A  motion  to  suppress  the  answer 

to  an  interrogatory,  on  the  ground  that  it  is  not  responsive,  must  be 
made  before  the  trial  is  begun  ;  but,  if  the  evidence  is  irrelevant,  it  may 
be  assailed  by  a  general  objection,  and  be  excluded  at  any  stage  of  the 
trial  ;  and  if  an  answer  is  objected  to,  on  the  ground  that  it  is  not  re- 
sponsive to  the  interrogatory,  and  because  it  is  "otherwise  illegal,"  the 
objection  is  sufficient  to  exclude  irrelevant  evidence. —  Whilden  <&  Son 
V.  P.  &  M.  Bank,  1. 

28.  Redundant  evidence. — The  admission  of  evidence  which,  though  illegal, 

is  simply  redundant,  or  superfluous,  is,  at  most,  error  without  injury. 
lb.  1. 

29.  /Same.— In  a  case  tried  before  the  court  below  without  a  jury,  a  disputed 

question  of  fact  being  proved  by  unexceptionable  testimony,  the  admis- 
sion of  illegal  evidence  for  the  same  purpose  is  error  without  injury, 
since  the  evidence  is  simply  redundnnt ;  but,  "  if  the  trial  had  been  be- 
fore a  jury,  the  rule  would  probably  be  different." — Gagsenheimer  v.  Hu- 
guley,  83. 

Pabol  and  Wbttten. 

30.  Written   contract,  and  parol  stipulations. — When  a  contract  is  reduced  to 

writing,  and  signed  by  both  parties,  the  writing  becomes,  in  the  absence 
of  fraud  or  mistake,  alleged  and  proved,  the  sole  expositor  of  the  terms 
of  the  contract :  all  prior  verbal  stipulations  are  either  merged  in  it,  or 
superseded  by  it. — Broughton  v.  Mitchell,  210. 

31.  Policy  of  life-insurance  ;  parol  evidence  explaining  word  '  children,'  as  bene- 
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Uriaries.—A  policy  of  life-insnrance  is  not  more  open  to  variation  by 
parol  evidence,  than  any  other  written  instrument ;  and  where  the  ben- 
eficiaries are  therein  described  as  the  children  of  the  assured,  parol  evi- 
dence can  not  be  received  to  show  that  a  grand-child  was  intended  to 
be  inclnded.— Russell  v.  Russdl.  500. 
32  Mortanqe:  parol  evidence  identifying  property  conwyed.— The  property  con- 
■  veyed  by  a  mortgage  being  described  as  "fourteen  mules  now  on  my 
plantation  in  Eu.'.sell  county,"  parol  evidence  of  the  fact  that  the  mort- 
gagor had  but  one  plantation  in  ^aid  county,  and  that  he  had  on  it  lour- 
teen  mules,  renders  the  description  definite  and  certain,  and  the  prop- 
erty capable  of  identification,  — Fwri  v.  Redd  *  Co.,  85. 

33.  Trust  evidenced  hy  receipt  of  trustee;  adrtmaibUity  of  parol  evidence  to  vary. 

Awritincr  signed  by  T.  M.  P.,  in  these  words:  "Received  of  b.  ^., 
senior,  $800  in  gold,  valued  at  $1,000  in  currency,  in  trust  for  b.  V., 
minor  my  brother  S.  P.'s  only  living  child,  to  be  kept  and  used  for  his 
benefit,  to  the  best  of  my  ability,  until  he  becomes  of  age,  or  marries, 
evidences  a  trust  created  by  the  donor,  and  accepted  by  the  maker  as 
trustee,  by  which  the  sum  of  money  specified,  with  its  gains  and  accre- 
tioiiS  under  the  management  of  the  trustee,  is  vested  absolutely  in  the 
beneficiary  ;  and  on  his  death  before  attaining  his  majority,  never  hav- 
>  ing  married,  a  contest  arising  between  the  sole  distributee  of  his  estate 

and  the  personal  representative  of  the  deceased  donor,  parol  evidence 
can  not  be  received  to  show  that  the  donor  intended,  in  that  contingen- 
cy, that  the  property  should  revert  to  him,  or  to  his  estate.  -Boy km 
V,  Pace's  Executor,  68. 

34.  Trust   in  lands;  when  declared  on  parol  ertdence.— When  a  bill  in  equity 

seeks  to  establish  and  enforce  a  trust  in  lands,  conveyed  by  deed  abso- 
lute and  unconditional  on  its  face,  the  evidence  must  be  full,  clear,  and 
satisfactory ;  if  the  trust  was  declared  in  writing,  but  the  writing  is  not 
produced,  and  no  excuse  for  its  non-production  is  given,  the  trust  can 
not  be  established  upon  parol  evidence  which  is  vague  and  uncertain. 
McVty  V.  Parker,  493. 

PEEStTMPTIONS. 

35.  Commercial  ta?o.— The  general  commercial  law,  under  which  the  indorsed 

railroad  bonds  in  this  case  are  negotiable  instruments,  must  be  pre- 
snmed  to  prevail  in  Boston,  where  those  bonds  are  made  payable. 
Plock  &  Co.  V.   Cobb.  1^7.  ,       .  .  ■         r 

36.  Neqotiable  paper;  riqhts   of  holder.— Whoever  is  found  in  possession  of 

negotiable  paper,  before  maturity,  is  presumed  to  hold  for  value,  and 
in  good  faith  ;  and  this  presnmption  can  only  be  repelled  by  clear  and 
distinct  allegations  and  proof  of  a  want  of  consideration,  or  a  want  of 
good  faith  in  its  acquisition. —ie/i?nan  Brothers  v.  Tallassee  Man.  Co., 
567 

37.  Presumption  of  partition  from  posse.ssion  and  lapse  of  iime.— Possession  by 

a  devisee  and  those  claiming  under  him,  for  more  than  twenty  years, 
of  a  portion  of  the  land  devised  to  him  and  others  as  tenants  1°  com- 
mon, with  directions  for  an  amicable  division  among  them,  is  suflicieut 
to  raise  the  presumption  of  a  valid  partition,^  and  the  allotment  ot  that 
portion  to  him  in  severalty  —Goodman  v.    Winter,  410. 

38.  Presumption  from  lapse  of  time.— In  a  case  involving  the  validity  of  a 

sale  ot- an  intestate's  lands,  by  order  of  the  Probate  Court,  on  the  appli- 
cation of  the  personal  representative,  the  payment  of  the  purchase- 
money  by  the  purchaser  at  the  sale,  the  relinquishment  of  possession 
by  the  intestate's  family,  the  execution  of  an  informal  deed  by  the 
administrator,  the  entry  and  continued  peaceable  possession  ot  the 
purchaser,  and  the  destruction  of  the  records  of  the  Probate  Court, 
being  shown,  the  report  and  confirmation  of  the  sale  will  be  presumed, 
after  the  lapse  of  nineteen  years,  on  bill  filed  by  sub-purchasers  to  enjoin 
actions  of  ejectment  by  the  heira.— Smith  v.  Wert  and  Wife,  34. 
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39.  Same. — Where  partien  have  held  possession  of  lands  for  thirty-six  years, 
without  diHtarbance  or  adversary  claim,  ander  a  partition  made  by 
commiKsioners  acting  under  an  order  or  decree  of  a  court  of  equity,  the 
partition  will  be  regarded  as  rej^ularly  and  rigbttully  made,  without  any 
inquiry  info  the  regularity  of  the  proceedings  by  which  it  was  eflfected. 
Baker  v.  Prevoitl,  551. 

4Q.  Same. — Under  a  bill  filed  by  an  executor,  for  a  partition  of  lands  between 
the  widow,  on  her  second  marriage,  and  the  children  and  devisees,  the 
will  giving  the  widow  an  estate  in  fee ;  a  deed  executed  by  commission- 
ers appointed  by  the  court,  and  approved  by  the  court,  conveying  her 
portion  of  the  land  to  her  and  her  husband,  by  words  which  vest  in 
them  equal  interests  with  the  right  ot  survivorship,  will  be  presumed, 
after  the  lapse  of  thirty-five  years,  to  have  been  authorized  by  the  facts 
which  were  in  evidence  before  the  court. — lb.  551. 

Pbimabt  and  Secondabt. 

41.  Proof  of  telegram. — The  general  rule  which  requires  the  production  of 

the  best  evidence,  and  excludes  secondary  evidence  of  a  writing  which 
can  be  produced,  is  applicable  to  messages  sent  by  telegraph  ;  but, 
whether  the  message  given  to  the  telegraph  office  to  be  sent,  or  that 
delivered  at  the  place  of  destination  to  the  party  to  whom  it  is  sent,  be 
regarded  as  the  original,  the  latter  may  be  received  in  evidence,  when 
it  is  shown  that  the  custodian  of  the  other,  and  the  office  to  which  it 
was  delivered  to  be  sent,  are  beyond  the  jurisdiction  of  the  court;  and 
an  admission  by  the  party  against  whom  it  is  offered,  that  the  message 
received  is  correct,  renders  it  admissible  evidence. —  Whilden  d;  Sons  v. 
P.  &  M.  Bank,  1. 

42.  Secondary  evidence  of  records. — When  records  become  material   in   the 

determination  of  legal  rights,  and  their  existence  and  subsequent  loss 
or  destruction  are  shown,  their  contents  may  be  proved  by  secondary 
evidence. — Smith  v.   Wert  and  Wife,  34. 

43.  Record  of  action  of  unlawful  detainer;  admissibility  as  evidence,   and  how 

proved. — In  a  statutory  proceeding  for  the  partition  of  crops  between 
two  joint  owners  (Code,  §§  3521-29),  it  is  permissible,  if  not  necessary, 
for  the  plaintiff  to  prove  that,  before  the  institution  of  the  proceeding, 
he  was  dispossessed  by  the  defendant  of  the  crops,  and  of  the  land  on 
which  they  were  raised;  and  the  record,  or  papers,  of  the  action  of  un- 
lawful detainer,  are  the  highest  and  best  evidence  of  the  eviction  ;  and, 
as  preliminary  to  their  introduction,  the  justice  msiy  testify  to  the  fact 
that  there  was  such  a  suit  between  the  parties  in  his  court. — Gassen- 
heimer  v.  Huguley,  83. 
See,  also,  Jttdoments  and  Decrees,  1-6. 

EXECUTION. 

1.  ^ellintj  aside  sale  under  execution. — A  judgment  of  the  Circuit  Court,  set- 
ting aside  a  sheriff's  sale  of  lands  under  execution  issuing  from  that 
court,  is  of  the  same  dignity,  as  binding  and  conclusive,  as  any  other 
judgment  it  may  render;  and  it  can  not  be  impeached  collaterally,  for 
errors  or  irregularities. — Scranton,  Barney  &  Go.  v.  Ballard,  4U2. 

3.  Same. — When  a  sale  under  execution  is  set  aside  by  the  court,  pending 
an  action  of  ejectment  by  the  purchaser,  his  title  is  terminated,  and  be 
can  not  recover. — lb.  402. 

3.  Statutory  execution  against  sureties  on  administrator's  bond  ;  remedies  of  sure- 
lies  against  — When  an  execution  on  a  decree  for  money  has  been  issued 
from  the  Probate  Court  against  an  executor  or  administrator,  and  been 
regularly  returned  "No  property  found,"  the  plaintiff  in  the  decree  is 
entitled,  as  matter  of.  right,  to  a  statutory  execution  against  him  and 
the  sureties  on  his  official  bond  (Code,  §  2619),  and  the  probate  judge 
is  charged  with  the  ministerial  duty  of  issuing  it  on  demand  :  if  the 
sureties  have  been  released   or   discharged  from  liability  on  the  bond 
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Iheir  remedy  is  by  supersedeas ;  or  by  motion  to  the  court,  if  in  se'^sion, 
to  qnash  the  execution  ;  or,  sometimes,  by  bill  in  equity. — Hudson  v. 
Modawell,  481. 
i.  LmbilUy  of  property  to  debts. — Aside  from  conatitutional  and  statutory  ex- 
emptions, a  debtor  can  not  own  any  property,  or  interest  in  property, 
which  can  not  be  reached  and  subjected  to  the  payment  of  his  debts, 
either  at  law  or  inequity  ;  and  a  fraudulent  conveyance  of  any  property, 
or  interest,  or  right  of  property,  which  might  be  subjected  to  the  pay- 
ment of  his  debts,  may  be  avoided  by  his  creditors. — -Sims  v.  Oaines, 
392, 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executor's  assent  to  legacy;  husband's  marital  rights. — An  executor's  assent 

to  a  legacy  of  an  estate  for  life,  or  other  particular  estate,  is  an  assent 
to  the  legacy  in  remainder,  and  divests  all  title  to  the  property  out  of 
the  estate;  and  where  such  remainder  was  vested  in  a  woman  who  after- 
wards married,  prior  to  the  passage  of  the  "married  woman's  law"  of 
1848,  her  husband's  marital  rights  at  once  attached,  the  possession  of 
the  tenant  for  life  being  the  possession  of  the  remainder-man. — Hemp- 
hill r.   Moody,  468. 

2.  Same;  land  directed  to  be  sold  at  termination  of  life-estate. -^This  rule  does 

not  apply,  where  lands  are  devised  to  the  testator's  widow  for  life,  and 
are  directed  to  be  sold  on  her  death;  in  such  case,  the  interest  of  the 
remainder-men,  whether  held  under  the  will  or  under  the  statute  of  de- 
scent and  distribution,  is  personal  propertj',  and  is  not  affected  by  the 
possession  of  the  tenant  for  life. — lb.  468. 

3.  Contracts  of  executor;  liability  of  estate  for. — An  executor  can  not  create 

any  charge  against  the  estate  in  his  hands,  enforceable  at  the  suit  of  the 
creditor,  or  person  with  whom  he  contracts,  without  express  power  and 
authority  to  do  so:  his  contracts  create  only  a  personal  liability,  though 
his  creditor  may,  afttr  suing  him  to  insolvency,  have  a  remedy  to  reach 
and  subject  any  indebtedness  to  him  on  the  part  of  the  estate. — Sleek  v. 
Steele's  Adm'r,  438 

4.  Same,  under  act  of  April  8^  1873. — The  act  approved  April  8,  1873,  giving 

a  remedy  against  a  trust  estate  fbr  labor  or  services  rendered  for  it  at 
the  instance  of  the  trustee  (Code,  §  3747),  has  no  retroactive  operation: 
it  is  not  within  th(i  power  of  the  legislature  to  create  a  legal  liability  out 
of  a  past  transaction,  for  which  no  liability  or  remedy  existed  at  the  time 
of  its  occurrence.— /&.  438. 

5.  Btneical  of  note  by  executor  or  administrator. — The  case  ol  Brown  r.  Lang, 

4  Ala.  50,  discussed,  as  to  the  renewal  of  the  testator's  or  intestate's  note 
by  an  executor  or  administrator,  and  other  authorities  on  the  point 
cited  ;  the  court  adding,  "  We  do  not  wish  to  be  understood  as  re- 
afiBrming  the  doctrine  declared  in  that  case— that  the  giving  of  a  new 
note  by  the  personal  representative  extinguishes  the  debt  of  the  estate." 
lb.  438. 

6.  Power  of  executor  or  administrator  over  property,  real  or  personal  I  pleading 

statute  of  limitations. — The  absolute  title  to  the  personal  assets  anil 
choses  in  action  vests  in  the  personal  representative,  though  not  in  his 
own  right  ;  and  as  to  them,  he  may  revive  a  debt  by  a  promise  or  par- 
tial payment,  and  is  not  guilty  of  a  devastavit  by  failing  to  plead  the 
statute  of  limitations,  unless  it  be  in  a  case  of  collusion  or  bad  faith. 
But  the  title  to  the  real  estate  descends  at  once  to  the  heirs,  or  dovisees, 
subject  to  the  exercise  of  certain  express  powers  with  which  the  personal 
representative  is  clothed  by  statute  ;  and,  except  by  the  exercise  of 
these  statutory  powers,  in  the  mode  prescribed,  no  admission  or  act  of 
his  can  bind  them,  or  create  a  charge  on  the  real  estate. — lb.  438. 
T.  Statute  of  limitations,  as  defense  to  suit  against  per.sonal  representative,  heir 
or  devisee.  —  An  executor  or  administrator  is  not  bound  to  plead  the  stat- 
ute of  limitations,  in  defense  of  an  action  founded  on  a  debt  of  his  tes- 
tator or  intestate  ;  and  he  may,  as  to  himself,  prevent  the   bar   of  the 
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statute  from  attachiug,  or  remove  it  after  it  has  attached,  by  an  express 
promise  ;  but  such  promise  on  bis  part,  or  failure  to  plead  the  statute, 
can  not  prejudice  the  rights  of  the  heir  or  devisee,  nor  charge  the  land 
with  the  payment  of  the  debt.— Scott  v.  Ware,  174. 

8.  Same.— It  an  action  is  commenced  against  the  personal  representative  be- 

fore the  bar  of  the  statute  of  limiUitions  is  complete,  the  operation  of 
the  statute  is  thereby  arrested,  and  the  original  debt  becomes  merged  in 
the  judgment;  but,  when  the  judgment  was  rendered  after  the  comple- 
tion of  the  statutory  bar,  and  the  time  when  the  action  was  commenced 
is  not  shown  by  the  creditor,  the  court  will  not  indulge  in  any  presump- 
tion or  intendment  as  to  that  time,  in  order  to  prevent  the  bar  of  the 
statute  as  in  favor  of  the  heir  or  devisee. —76.   174 

9.  Judgment  against  personal  represenialive ;  effect  as  against  heir  or  devisee. 

There  is  no  privity  between  the  personal  representative  and  the  heir  or 
devisee;  a  judgment  against  the  former  is  not  binding  on  the  latter,  nor 
even  evidence,  as  against  him,  of  any  other  fact  than  its  rendition,  of 
which  it  is  evidence  against  all  the  world. — Sleek  v.  Steele's  Adm'r,  438; 
Scott  V.   Ware,  174. 

10.  Testamentary  power  to  sell  lands  for  payment  of  debts ;  token  held  to  create 

irutt. — In  this  State,  lands  being  charged  by  statute  with  the  payment 
of  debts,  a  mere  power  to  sell  lands  for  the  payment  of  debts,  conferred 
by  the  will  on  the  personal  representative,  does  not  create  a  trust  or 
charge  on  the  lands  in  favor  of  creditors,  nor  take  the  debts  out  of  the 
statute  of  limitations  :  to  have  that  efifect,  the  will  must  show  clearly 
an  intention  to  create  such  a  trust ;  and  when  it  is  created,  the  debts 
are  taken  out  of  the  operation  of  the  statute  of  limitations. — Steele  v. 
Steele's  Adm'r,  438. 

11.  WiU  construed  as  conferring  personal  trusts  on  executrix,  and  not  executorial 

duties.  —  Where  the  testator  appointed  his  widow  and  eldest  son  as  his 
executors,  and,  after  directing  the  payment  of  his  debts  by  them,  be- 
queathed to  the  widow  an  estate  during  life  or  widowhood,  in  all  his 
property,  charged  with  the  support  and  education  of  the  minor  children 
until  they  became  of  full  age  or  married  ;  desiring  her  to  give  oflf  to 
each  of  the  children,  as  they  became  of  age  or  married,  such  portion,  at 
her  discretion,  as  he  had  already  given  to  each  of  the  older  children  ; 
and  further  declaring,  "It  is  my  purpose  to  allow  my  wife,  as  one  of 
my  legal  representatives,  and  d.uring  her  widowhood,  to  exercise  a  rea- 
sonable discretion  and  power  in  the  management  of  my  estate,  with 
reference  to  the  sale  of  real  or  other  property,  and  in  making  invest- 
ments of  surplus  money,  etc.,  by  and  with  the  advice  and  consent  of 
the  court;"  held,  that  these  clauses  conferred  on  the  widow  personal 
trusts,  and  not  executorial  duties  attached  to  theofl&ceol  executrix. — Ex 
parte  Dickson,  188. 

12.  Jurisdiction  of  Probate  Court  in  matter  of  settlement  of  executor's  accounts. 

Personal  trusts  conferred  by  the  will  on  an  executor,  which  do  not  in- 
volve executorial  duties,  and  which  could  not  be  executed  by  an  admin- 
istrator de  bonis  non,  present  no  obstacle  to  the  settlement  of  his  accounts 
as  executor  in  the  Probate  Court. — lb.  188. 

13.  Jurisdiction  of  Chancery  and  Probate  Courts,  in  matter  of  settlements  of  ad- 

ministrations — Ordinarily,  the  Probate  and  Chancery  Courts  have  con- 
current jurisdiction  in  the  matter  of  settlements  of  administrators'  ac- 
counts, and  the  settlement  must  proceed  in  the  court  which  first  acquires 
jurisdiction;  yet,  if  the  settlement  is  commenced  in  the  Probate  Court, 
and  a  question  there  arises  which  that  court,  by  reason  of  its  limited 
powers,  is  incompetent  to  determine,  either  party  may  remove  the  set- 
tlement into  the  Chancery  Court. —  Glenn's  Adm'r  v.  Billingslea,  345. 

14.  When  jurisdiction  of  Probate  Court  attaches. — When  an  administrator  has 

resigned,  or  been  removed,  it  is  his  duty  to  settle  his  accounts  within 
one  month  after  his  authority  has  ceased,  and,  on  his  failure  to  do  so, 
the  court  proceeds,  ex  mero  motu,  to  compel  a  settlement  (Code  $§  2990- 
96);  and  although  it  is  a  proper  practice  to  issue  a  citation  to  him,  be- 
fore resorting  to  compulsory  measures,  a  citation  is  not  required  by  the 
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statute,  and  its  issue  is  not  taking  jurisdiction  by  the  court,  80  as  to 
prevent  n  resort  to  oquitj'.  —  ll>.  345. 

15.  Statutory  provisions  as  to  seiUements  of  adminislrators  irhose  aiUhoriiy  has 

ceftsed. — The  several  statutory  provisions  contained  in  the  Revised  Code 
of  1867  (§§  2-232-3S.  2165-67),  and  in  the  Code  of  1876  (§§  2537-40, 
2590-96),  though  not  collated,  nor  even  placed  in  juxtaposition,  in  either 
compilation  of  the  laws,  evidently  relate  to  the  same  subject,  and  are  to 
be  construed  together,  giving  operation  to  each — 11.  345. 

16.  Discontinuance  of  settlement. — When  a  decree  of  the  Probate  Court,  ren- 

dered on  settlement  of  the  accounts  of  an  administrator  whose  authority 
has  ceased,  is  reversed  by  this  court  on  appeal,  but  the  certificate  of  re- 
versal is  not  sent  down  lor  seven  years,  during  which  time  no  action  is 
taken  in  the  matter  in  the  court  below,  the  proceeding  is  not  thereby 
discontinued. — lb.  345. 

17.  Abatement  and  revivor  of  setUement. — The  statute  which  requires  actions  to 

be  revived  within  eighteen  mouths  after  the  death  of  a  party  (Code, 
§  2908),  does  not  apply  to  a  proceeding  for  the  settlement  of  an  admin- 
istrator's accounts  in  the  Probate  Court.  — i  6.  345. 

18.  Removal  of  settlement  into  equity. — Heirs  and  distributees,  the  parties  ben- 

eficially interested  in  the  estate,  may  come  into  equity,  in  the  first  in- 
stance, to  compel  a  settlement  of  the  administrator's  accounts  ;  but  the 
administrator  himself,  when  he  is  the  actor,  must  proceed  in  the  Pro- 
bate Court,  and  can  not  come  into  equity  without  showing  some  special 
reason  lor  a  resort  to  a  court  of  equity. — lb.  345. 

19.  Same;  by  administrator  de  bonis  non. — In  compelling  a  settlement  of  the 

accounts  of  his  predecessor  in  the  administration,  an  administrator  de 
bonis  no7i  represents  the  distributees,  or  persons  beneficially  interested 
in  the  estate,  and  may  come  into  equity  in  the  first  instance,  as  they 
might,  without  showing  any  special  equitable  ground,  at  any  time  be- 
fore the  Probate  Court  has  acquired  jurisdiction. — lb.  345. 

20.  Same ;  election  as  to  charging  administrator  icith  waste,   rents  and  profits. 

Where  the  administrator  in  chief  kept  the  estate  together  for  a  number 
of  years,  without  an  order  of  court,  cultivating  the  lands  with  the  labor 
of  the  slaves,  selling  the  crops,  and  cutting  and  selling  timber  from  the 
lands  ;  it  is  the  right  and  duty  of  the  administrator  de  bonis  non  to  hold 
him  accountable  for  these  things,  and  he  has  the  right  to  elect  as  to  the 
manner  in  which  the  charge  shall  be  made,  as  the  distributees  might ; 
and  this  election  he  may  exercise  in  the  Probate  Court,  without  resort- 
ing to  a  court  of  equity,  although  an  infant  distributee  is  interested  in 
the  settlement. — lb.  345. 

21.  W hen  administrator  may  j-emove  settlement  into  chancery. — If  an  adminis- 

trator pays,  by  mistake,  to  the  personal  representative  of  the  deceased 
husband,  moneys  which  properly  belong  to  the  estate  of  the  deceased 
wife  ;  and  such  moneys  are  distributed,  in  due  course  of  administration, 
to  the  distributees  of  the  husband's  estate,  who  are  also  the  distributees 
of  the  wife's  estate  ;  although  the  administrator  making  the  wrongful 
payment  can  not  claim  a  credit  for  it  on  settlement  of  his  accounts,  he 
can  make  it  available  in  the  Probate  Court,  in  having  satisfaction  en- 
tered, pro  tanto,  of  the  decree  in  favor  of  the  distributees  who  received 
the  benefit  of  it,  if  they  are  parties  to  the  settlement ;  but,  if  they  are 
not  parties  to  the  settlement,  though  the  wife's  personal  representative 
is  a  party,  the  administrator  can  not  obtain  relief  in  that  court,  and 
may  therefore  remove  the  settlement  into  chancery. — Jlemphill  v. 
Moody,  469. 

22.  Same.— A.  court  of  equity  will  not  entertain  a  bill  for  the  removal  and 

settlement  of  the  administration  on  a  decedent's  estate,  at  the  instance 
of  the  administrator  himself,  because  he  is  also  the  guardian  of  one  of 
the  distributees,  who  has  attained  his  majority  ;  nor  because  the  admin- 
istrator has  committed  an  error  or  mistake  "in  the  allotment  of  exempt 
property  to  a  minor  child.  Neither  of  these  facts  shows  that  the  settle- 
ment can  not  properly  be  made  in  the  Probate  Court. — Draper's  Adm'r 
V.  Draper,  545.  . 

(46) 
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23.  Allowance  to  adminislraior,  _for  board  or  maintenance  of  infant  distributee. 

It  is  uot  within  the  Jiue  of  the  ordiuary  authority  and  duty  of  an  exec- 
utor or  admiuibtrntor,  to  apply  the  assets  iu  his  hands  to  the  mainte- 
nance of  the  widow  and  children,  or  other  persons  having  an  interest 
in  the  estate  ;  and  even  when  the  testator's  will  charges  his  estate  with 
the  maintenance  and  education  of  an  infant  grandson,  and  authorizes 
his  personal  representative  to  make  a  reasonable  appropriation  of  the 
assets  for  that  purpose,  the  charge  is  subordinate  to  the  payment  of 
debts  and  expenses  of  administration  ;  consequently,  when  the  personal 
repieseutative  claims  a  credit,  on  final  settlement  of  his  accounts,  for 
moneys  expended  tor  that  purpose,  he  must  show  that  there  were  assets 
remaining,  alter  the  payment  of  debts  and  expenses,  which  could  prop- 
erly be  so  applied.—  Uritjhfs  Adm'r  v.  Wriaht,  88. 

24.  Proof  0/  voucher.— h.  receipt  for  money  paid,  presented  by  an  adminis- 

trator as  a  voucher,  is  not  self-proving  ;  and  if  it  is  contested,  the  onu<! 
is  on  him  to  prove  the  payment,  or  the  signature  to  the  receipt.  —  lb.  88. 

25.  SifitUment  of  accouvis  of  deceased  adminislrator ;  rtmedy  against  sureties^ 

"When  an  administrator  has  died  without  making  a  settlement  of  his 
accounts,  his  personal  representative  may  make  such  settlement,  or  may 
be  required  to  make  it,  iu  the  Probate  Couit,  and  a  decree  may  be  ren- 
dered ngaiu.st  him,  in  favor  of  the  adniinistralor  de  boiiis  non  (Code, 
§$  2537-40,  2590-96)  ;  but  such  settlement  is  not  conclusive  on  the  sure- 
ties of  the  deceased  administrator,  nor  will  it  support  an  action  at  law 
against  them  ;  consequently,  the  administrator  (/efcow's  non,  after  having 
obtained  such  a  decree  against  the  personal  representative  of  the  de- 
ceased administrator  in  chief,  with  an  execution  thereon  returned  "No 
property  found,"  may  file  a  bill  in  equity  against  the  sureties  and  per- 
sonal representative  of  the  deceased  administrator,  to  compel  a  settle- 
ment of  his  accounts. —  (S/a?/ico)//i's  Adm'r  v.  Farnham,  2r)9. 

26.  Statutory  execution  against  surdies  on  administrator's  bond  ;  remedies  of  sure- 

ties against.  —  When  an  execution  on  a  decree  for  money  has  been  issued 
Irom  the  Probate  Court  against  an  executor  or  administrator,  and  been 
regularly  returned  "No  property  found,"  the  plaintiff  in  the  decree  i» 
entitled,  as  matter  of  right,  to  a  statutory  execution  against  him  and 
the  sureties  on  his  official  bond  (Code,  §  2619),  and  the  probate  judge 
is  charged  with  the  ministerial  duty  of  issuing  it  on  demand  :  if  the 
sureties  have  been  released  or  dischai^ied  from  liability  on  the  bond, 
their  remedy  is  by  svperaedeas ;  or  by  motion  to  the  court,  if  in  session, 
to  quash  the  execution  ;  or,  sometimes,  by  bill  in  equity. — Hudson  v. 
Modaicell,  481. 

27.  Surety  on  administrator's  bond;  defenses  and  liabilitips. — A  surety  on  the 

oflBcial  bond  of  an  administrator,  when  sued  in  equity  to  compel  a  set- 
tlement of  the  adminiBtralion  of  his  deceased  principal,  may  assert  ail 
the  rights  and  detenses  that  would  have  been  available  to  his  principal, 
and  is  burdened  with  all  the  duties,  liabilities  and  presumptions,  that 
attached  to  the  latter  iu  his  fiduciary  cupneity.  —  Baines  v.  Barnes,  375. 

28.  Same;  allowance  Jcr  maintenance  and   education. —The   husband    having 

qualified  as  the  administrator  of  the  estate  of  his  deceased  wife,  and 
died  without  having  settled  his  administration,  the  surety  on  his  official 
bond,  when  sued  in  equity  by  the  children  for  a  settlement  of  the  ad- 
ministration, can  not  claim  a  credit  or  allowance  for  their  board  and 
education,  furnished  by  the  husband  and  father,  when  it  appears  that 
he  was  able  to  support  and  educate  them  according  to  their  station  in 
life,  and  that  they  contributed  by  their  labor  to  the  support  of  the  fam- 
ily. (The  case  of  Beasly  v.  Watson,  41  Ala.  234,  on  this  point,  "carries 
principle  to  the  extremest  verge,  and  the  court  is  unwilling  to  extend 
it.")— 76.  375. 

29.  Bi-tease  of  surety  by  distributee. — A  release  from  his  liability,  procured  by 

the  surety  from  the  female  distributees,  on  payment  of  a  nominal  or 
insignificant  sum  of  money,  is  not  available  to  him  as  a  defense,  unless 
he  proves  that  it  was  executed  by  them  with  tnll  knowledge  of  all  the 
facts,  after  being  informed  of  its  contents  and  legal  effect.  —lb.  375. 
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EXEMPTIONS  S. 

1.  Homestead  exemption ;  alienation  in  1865,  and  assignment  by  bankrupt  court. 
Under  the  statutes  existing  in  1865,  there  was  no  limitation  on  the 
owner's  power  to  alienate  his  homestead  ;  and  neither  he  nor  his  wife 
could  set  np  a  claim  of  homestead  against  an  equitable  mortgage  created 
by  him  on  his  lands  ;  and  the  subsequent  assignment  of  a  homestead  in 
them,  by  the  District  Court  in  bankruptcy,  would  have  no  effect  as 
against  such  equitable  mortgage.— ^eiciin,  Fernley  &  Co.  v.  McAfee,  357. 

FERTILIZERS. 

1.  Sale  of  fertilizers,  without  compliance  with  inspection  laws. — Under  the  pro- 

visions of  the  act  approved  March  2,  1871,  requiring  the  inspecting, 
stamping  and  branding  of  fertilizers  (since  repealed),  there  could  be 
no  recovery  for  the  price  of  a  fertilizer,  which  had  not  been  inspected, 
stamped  or  branded,  as  required  by  the  second  section  of  that  act. 
Renfro  &  Andrews  v  Loyd,  94. 

2.  Same;  sufficiency  of  plea  in  averment  of  fads,  or  legal  conclusions. — In  an 

action  on  a  promissory  note  given  for  the  price  of  a  fertilizer  sold  by 
plaintiffs  to  defendant,  a  plea  averring  that  the  fertilizer  had  not  been 
inspected,  stamped  or  branded,  as  required  by  the  second  section  of  the 
said  act,  is  not  objectionable  tor  vagueness  or  indefiniteness,  nor  as 
averring  legal  conclusions  instead  of  facts.  — lb.  94. 

3.  Same  ;  place  of  sale  ;  sufficiency  of  plea. — Although  the  said  statute  had  no 

extra-territorial  operation,  and  did  not  affect  the  validity  of  sales  made 
in  another  State  ;  yet,  in  a  plea  setting  up  a  failure  to  comply  with  the 
requisitions  of  the  statute,  in  defense  of  an  action  on  a  note  given  for 
the  price  of  a  fertilizer,  it  is  not  necessary  to  aver  that  the  sale  was 
made  in  Alabama  :  if  it  was  not  made  here,  the  fact  would  be  good 
matter  for  a  replication  to  the  plea. — lb.  94. 

4.  Relevancy  of  evidence,  affecting  consideration  of  note. — In  an  action  on  a 

note  given  for  the  price  of  manipulated  guano,  sold  by  plaintiffs  to  de- 
fendant, printed  circulars  and  posters,  publicly  displayed  and  distribu- 
ted, purporting  to  give  the  chemical  analysis  and  ingredients  of  the 
guano  sold  by  plaintiffs,  are  competent  evidence  for  the  defendant,  as 
tending  to  show  that  these  statements  were  part  of  the  stipulations  and 
inducements  of  the  contract ;  and  the  fact  that  they  were  dated  and 
distributed  several  years  before  the  sale  to  the  defendant,  does  not  affect 
their  admissibility  as  evidence,  in  the  absence  of  proof  of  any  change 
in  the  composition  or  manufacture. —  WUcox,  Gibbs  &  Co.  v.  Henderson, 
535. 

5.  Same;  declarations  of  agent;  representations  of  quality,  as  warranty. — The 

sale  to  defendant  having  been  made  by  plaintiffs'  agent,  it  is  competent 
lor  the  defendant  to  prove  that  said  agent,  in  making  the  sale,  "told 
defendant  that  he  had  authority  from  plaintiffs  to  warrant  theirs  to  be 
good  guano ;''  but  such  statement  does  not,  as  matter  of  law,  amount 
to  a  warranty  ;  and,  even  if  believed,  it  does  not  necessarily  constitute 
a  defense  to  an  action  on  the  note. — lb.  535. 

6.  Same. — As  evidence  tending  to  show  the  quality  of  the  article  sold,  the 

defendant  may  adduce  the  testimonj'  ot  other  planters  who  bought 
from  plaintiffs'  said  agent  during  the  same  year,  as  to  its  worthlessness ; 
and  plaintiffs  may,  in  like  manner,  prove  its  worth  and  good  quality, 
by  the  testimony  of  other  purchasers. — lb.  535. 

FRAUD. 

1.  Representations  of  quality,  as  constituting  fraud. — A  representation  by  the 
seller,  as  to  the  quality  of  an  article  sold  by  him,  when  merely  the  ex- 
pression of  an  opinion,  does  not  constitute  a  defense  to  an  action  for 
the  price,  unless  he  knew  it  to  be  untrue,  or  stated  it  as  a  fact  when  he 
had  no  knowledge  or  well-founded  belief  that  it  was  true  ;  and  this  rule 
equally  applies  to  representations  of  an  agent  in  negotiating  a  sale. 
Wilcox,  Gibbs  &  Co.  v.  Henderson,  535. 
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FEAUD — CONTINTJED. 

2.  Proof  of  fraud. — Althongh  fraud  will  not  be  presumed,  it  may  be  prored 
by  circumstances  ;  nud  the  probative  force  of  doubtful  or  suspicious 
circumstances  is  increased,  when  they  are  left  unexplained  by  the  party 
who  ought  to  explain  them.—  ^'he^nn  v.  McVreary,  319. 

3i  Same. — Although  fraud  is  not  to  be  presumed,  it  may  be  proved,  like  any 
other  fact,  by  circumstances  ;  and  while  the  courts  will  not  force  con- 
clusions of  fraud  from  facts  which  may  consist  with  honesty  and  fair 
dealing,  they  will  not  refuse  to  draw  from  uncontroverted  facts  the  in^ 
ferences  which  logically  and  naturally  flow  from  them  ;  and  will  regard 
professions  of  good  faith,  and  denials  of  fraud,  by  the  parties  to  the 
transactions  impeached,  "as  but  their  own  estimate  of  their  conduct, 
which  can  not  relieve  them  from  showing  a  reasonable  and  just  expla- 
nation of  the  facis."— Pickett  v.  Pipkin,  520. 

4i  Same ;  false  recitals  in  conveyance.  — \VheQ  a  conveyance,  or  other  written 
instrument,  misrepresents  the  transaction  to  which  it  relates,  as  by  un- 
true recitals,  it  is,  at  all  times,  the  object  of  doubt  and  suspicion,  which 
increases,  or  diminishes,  as  there  is  evidence  proving  or  negativing  any 
intent  or  motive  to  deceive.  — 76.  520, 

5i  Statutes  relieving  from  di.<iabililies  of  coverture  and  infancy  ;  Imw  regarded, 
in  contest  with  creditors.  — Private  statutes,  relieving  a  debtor's  son  of  the 
disabilities  of  infancy,  and  making  his  wife  u  free-dealer,  when  set  up 
in  a  contest  with  his  creditors,  who  seek  to  set  aside,  as  fraudulent,  sev- 
eral conveyances  executed  between  him  and  the  members  of  his  family, 
will  be  presumed  to  have  been  enacted  at  his  instance,  or  with  his  con- 
sent, no  special  reason  being  shown  for  their  passage. — 75.  5'iO. 

6.  Averments  of  fraud  — Fraud  being  a  conclusion  of  law,  a  general  aver- 
ment that  a  deed  is  fraudulent,  or  that  it  was  executed  with  the  intent 
to  hinder,  delay,  or  defraud  creditors,  is  not  sufficient;  but,  while  the 
general  facts  constituting  the  fraud  must  be  averred,  it  is  not  necessary 
that  all  the  particular  facts  and  circumstances,  which  are  matters  of 
evidence,  should  be  minutely  charged.  Whore  the  bill  alleged  that  the 
debtor,  a  short  time  before  the  comraenpemont  of  the  plaintiflf's  suits 
against  him,  and  for  many  years  prior  thereto,  owned  and  p  >8sessed  a 
large  estate,  consisting  of  real  and  personal  property,  "which  has  been 
so  artfully  and  fraudulently  arranged  and  conveyed  that  no  title  to  any 
portion  thereof  is  now  in  his  name,  and  he  pretends  that  he  has  no 
property  subject  to  levy  and  sale  under  execution;"  giving  a  descrip- 
tion of  each  one  of  the  several  conveyances,  alleging  that  the  considera- 
tion of  each  was  assumed  or  fictitious,  and  averring  that  they  were 
made  with  intent  to  hinder,  delay,  and  defraud  the  complaiuants,  and 
that  the  debtor  and  the  several  grantees  fraudulently  conspired  together 
to  defeat  the  complainants  in  the  collection  of  their  debts;  held,  that 
these  averments  were  sufficient. — lb.  520. 

FEAUDS,  STATUTE  OF. 

1.  Verbal  agreement  for  sale  of  lands  ;  right  of  purchaser  to  recover  back  money 

paid.  -The  weight  of  authority,  English  and  American,  confines  the 
right  of  a  purchaser  of  lands,  under  a  verbal  agreement,  to  recover 
back  the  money  which  he  has  paid,  to  cases  in  which  the  vendor  is  un- 
able or  refuses  to  complete  the  contract ;  but  the  decisions  of  this  court, 
from  an  early  day,  do  not  so  limit  the  right,  when  the  purchaser  has 
not  been  let  into  possession.- i^ii>m  V.  Barber,  193. 

2.  Same.  —These  decisions    were  made  under   the  former  statute  of  frauds 

(Clay's  Digest,  2o4,  §  1),  which  did  not  declare  such  verbal  agreements 
void,  but  only  prohibited  an  action  oc  them  ;  while  the  present  statute 
(Code,  §  2121)  declares  them  absolutely  void,  and  therefore  incapable 
of  conferring  any  right ;  and  being  void,  the  purchaser  may,  of  course, 
recover  back  the  money  which  he  has  paid,  while  the  contract  remains 
executory. — lb.  193. 
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FRAUDULENT  CONVEYANCES. 

1.  Contracts   fraudulent  as  against  creditor. — So  far  ns  the  validity  of  any  par- 

ticular coutract  or  trausactiou  with  a  debtor  is  concerned,  there  is  no 
practical  ditference  between  fraud  in  fact  and  iraud  in  law  :  whenever 
the  effect  of  the  transietion  is  to  hinder, delay,  or  defraud  his  creditors, 
the  law  inters  the  intent,  though  there  may  be  no  evidence  of  a  corrupt 
motive,  and  declares  the  transaction  fraudulent. — Sims  v.    Gaines,  392. 

2.  Validity  of  absohde  conveyance,  intended  as  mortgage.— \   conveyance   of 

lands,  absolute  on  ils  face,  but  intended  ouly  as  a  mortgage,  or  security 
for  a  debt,  is  fraudulent  and  void  as  against  existing  creditors,  although 
there  may  have  been  no  actual  intent  to  defraud. — lb.  392. 

3.  Conveyance  with  secret  reservation,  for  benefit  of  graidor. — Any  secret  reser- 

vation of  a  valuable  right  to  the  grantor,  a  debtor  in  embarrassed  cir- 
cumstances, renders  an  absolute  conveyance  void  as  to  existing  credit- 
ors ;  and  the  court  will  not  enter  into  any  nice  calculation  of  the  abso- 
lute value  of  the  right  so  reserved  ;  the  retention  of  possession  during 
the  current  year,  and  'an  equity  of  redemption  in  lands  mortgaged  to 
their  full  value,  are  each  a  valuable  right.  — 76   392. 

4.  Liability  of  property  to  delds. — Aside  from  constitutional  and  statutory  ex- 

emptions, a  debtor  can  not  own  any  property,  or  iuterest  in  property, 
which  can  not  be  reached  and  suV)jeeted  to  the  payment  of  his  debts, 
either  at  law  or  in  equity  ;  and  a  fraudulent  conveyance  of  any  property, 
or  interest,  or  rigtit  of  property,  which  might  be  subjected  to  the  pay- 
ment of  his  debts,  may   be  avoided   by  his  creditors. — lb.    392. 

5.  Fraudulent  conveyances;  icho  may  impeach;  defenses  against  creditor'' s  claim. 

The  statute  of  frauds  avoids  voluntary  and  fraudulent  conveyances,  only 
in  favor  of  creditors  and  purchasers,  who  alone  may  sustain  injury 
from  tiiem,  leaving  them  valid  and  operative  as  between  the  parties  and 
their  privies  ;  and  when  a  conveyance  is  attacked  by  a  person  claiming 
to  be  a  creditor,  the  parties  claiming  under  it  have  the  right  to  require 
proof  of  his  debt,  and  to  set  up  against  it  any  defense,  not  merely  per- 
sonal, which  the  debtor  himself  might  make  if  he  were  sued. — Pickett  v. 
Pipkin,  520. 

6.  Same;  grantee's  participation  in  fraud, — When  a  conveyance  is  founded  on 

a  valuable  consideration,  it  will  not  be  set  aside,  at  the  instance  of  cred- 
itors, on  account  of  the  fraud  of  the  grantor,  in  which  the  grantee  did 
not  participate  ;  but,  when  there  was  in  fact  no  valuable  consideration, 
notwithstanding  its  recital  in  the  deed,  the  fraud  of  the  grantor  is 
visited  on  the  grantee,  and  his  own  good  faith  will  not  protect  him. 
lb.  520. 

7.  Same;  false  recitals  in  conveyance, — When  a  conveyance,  or  other  written 

instrument,  misrepresents  the  transaction  to  which  it  relates,  as  by  un- 
true recitals,  it  is,  at  all  times,  the  object  of  doubt  and  suspicion,  which 
increases,  or  diminishes,  as  there  is  evidence  proving  or  negativing  any 
intent  or  motive  to  deceive.  — 76.  520. 

8.  Statutes  relieving  from  dis'tbililies  of  coverture  and  infancy;  how  regarded,  in 

contest  with  creditors. — Private  statutes,  relieving  a  debtor's  son  of  the 
disabilities  of  infancy,  and  making  his  wife  a  free-dealer,  when  set  up 
in  a  contest  with  his  creditors,  who  seek  to  set  aside,  as  fraudulent, 
several  conveyances  executed  between  him  and  the  members  of  his 
family,  will  be  presumed  to  have  been  enacted  at  his  instance,  or  with 
his  consent,  no  special  reason  being  shown  for  their  passage. — lb.  520. 

9.  Conveyances  held  fraudulent.  —Several  conveyances,  executed  by  an  embar- 

rassed debtor  about  the  same  time,  by  which  the  whole  of  his  property 
was  conveyed  to  different  members  of  his  family,  held  fraudulent  and 
void  at  the  instance  of  his  creditors,  notwithstanding  the  denials  of 
fraud  in  the  answers,  and  the  recitals  of  valuable  consideration  paid  ; 
there  being  no  proof  of  the  ability  of  the  several  grantees  to  pay  the 
purchase-money  as  recited,  nor  of  the  disposition  of  the  money  by  the 
debtor,  if  received, — lb.  .^20. 
10.  What  conveyances  are  fraudulent. — A  conveyance  without  consideration, 
or  on  a  simnlnted  consideration,  is  inoperative  and  void  as  against  exist- 
ing creditors  ;  but,  if  it  is  founded  on  a  valuable  consideration,  it  will 
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not  be  set  aside  at  the  inptance  of  creditors,  because  of  the  grantor's 
intent  to  hinder,  deluy,or  defraud  them,  unless  the  grantee  participated 
in  that  inteotion,  had  knowledge  of  its  existence,  or  had  notice  of  facts 
which  would  charge  him  with  constructive  knowledge  of  it— Bradley  & 
Go.  V.  Jidgsdide,  558. 

11.  -Same.  — Where  the  evidence  shows  that  the  grantee  paid  about  the  fair  cash 

value  of  the  property,  the  transaction  will  not  be  held  fraudulent,  mere- 
ly because  he  was  related  to  the  grantors,  and  afterwards  leased  the 
property  to  them. — lb.  558. 

12.  Gift  by  husband  to  wife. — When  lands  are  purchased  by  the  husband,  and 

the  title  taken  in  the  name  of  the  wife,  the  transaction,  if  fair,  is  a  gift 
or  advancement  to  the  wife,  and  there  is  no  presumption  ot  a  resulting 
trust  in  his  favor;  but  a  court  of  equity  will,  at  the  instance  of  his  cred- 
itors, treat  it  as  a  direct  conveyance  from  the  husband  to  the  wife. 
Pickett  V.  Pipkin,  520. 

13.  Voluntary  conveyance ;  validity  of. — Under  the  present  statute  of  frauds 

(Code,  §  2124),  which  is  a  substantial  re-enactment  of  the  second  sec- 
tion of  the  statute  of  1803  (Clay's  Digest,  254,  §  2),  which  was  in  turn 
borrowed  from  13  Eliz.  c  5,  a  voluntary  conveyance  is  void  as  against 
existing  creditors  of  the  grantor,  although  no  fraudulent  intent  existed. 
Anderson  v.  Anderson,  403. 

14.  Same;  who  are  creditors. — The  term  creditors,  as  used  in  this  statute,  has 

always  been  construed  liberally,  and  includes  any  person  who  has  a 
right,  claim,  or  demand,  founded  on  contract,  whether  contingent  or 
absolute,  for  the  performance  of  a  duty,  or  the  payment  of  damages  in 
case  of  non-performance,  although  no  breach  may  occur  until  after  the 
execution  of  the  conveyance. — 76.  4U3. 

15.  Same;  same. — The  distributees  of  an  estate  are  creditors  of  the  adminis- 

trator from  the  execution  of  his  bond,  and  may  set  aside,  as  construct- 
ively fraudulent,  a  voluntary  conveyance  subsequently  executed  by  him, 
although  a  demstavit  may  not  occur,  or  may  not  be  judicially  ascertained, 
until  after  the  execution  of  the  conveyance,  —lb.  403. 

16.  Same;  who  may  impenc/i.— Existing  creditors  only  can  impeach,  as  con- 

structively fraudulent,  a  voluntary  conveyance  of  property  by  their 
debtor  ;  but,  at  their  instance,  the  property  will  be  subjected  to  theii 
debts,  without  any  inquiry  into  the  pecuniary  circnmstuuces  of  theii 
debtor  when  he  made  the  gift. —  iocfcard  v.  Nash,  385. 

17.  Statute  of  limitations,  as  bar  in  favor  of  voluntary  grantee. — A  voluntary 

grantee  of  property  is  held  a  trustee,  by  operation  of  law,  for  the  benefit 
of  the  existing  creditors  of  the  grantor  ;  and  when  the  gift  is  of  personal 
property,  and  is  attended  by  no  circumstances  of  concealment,  if  the 
creditors  allow  six  years  to  elapse  without  suit  to  enforce  their  rights, 
the  grantee  may  invoke  the  statute  ot  limitations  as  a  defense. — lb.  385. 

GARNISHMENT.     See  Attachment. 

GIFT.     See  Fbaudulent  Conveyances,  10-14  ;  Husband  and  Wife,  9,  10. 

GUARDIAN  AND  WARD. 

1.  When  action  lies  on  guardian's  bond. — An  action  at  law  can  not  be  main- 

tained by  the  ward,  on  the  official  bond  of  his  guardian,  until  the  lia- 
bility of  the  latter  has  been  ascertained  by  the  decree  of  a  court  of  com- 
petent jurisdiction. — Haiiey  v.  Boyd's  Adm'r,  399. 

2.  Settlement  of  guardian's  accounts. — In  the  settlement  of  a  guardian's  ac- 

counts, the  Probate  Court  and  the  Chancery  Court  have  concurrent 
jurisdiction  ;  and  the  ward  may,  at  his  election,  proceed  in  either  forum 
to  compel  a  settlement,  unless  the  jurisdiction  of  the  other  has  attached. 
He  may  maintain  a  bill  against  the  guardian  alone,  without  joining  the 
sureties,  to  compel  a  settlement  of  the  guardianship  ;  and  the  sureties 
may  intervene  by  petition  to  protect  their  interests,  if  they  desire  to  do 
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so;  but,  whether  they  intervene  or  not,  the  decree  is  binding  and  con- 
clusive on  them,  in  the  absence  of  fraud,  and  will  support  an  action  at 
law  ayainst  them  on  the  guardian's  bond.  — 76.  399. 

3.  Unauthorized  sale  of  lands  bj)  (juardian;  remedies  of  ward  — When  a  guar- 
dian makes  an  unauthorized  sale  of  lands  belonging  to  his  ward,  the 
latter  may.  at  his  election,  either  repudiate  the  sale,  and  recover  the 
lands,  or  ratify  the  sale,  and  claim  the  purchase-money;  and  if  he  elects 
to  ratify  it,  his  ratification  relates  back  to  the  date  of  the  sale,  and 
clothes  him  with  all  the  rights  of  the  original  vendor,  including  the 
right  to  enforce  the  vendor's  lien  for  the  unpaid  purchase-money. — Shor- 
ter V.  Frazer,  74. 

4  Resulting  trust,  between  guardian  and  ward. — When  a  person  borrows  money 
from  an  infant's  guardian,  to  be  used  in  paying  his  notes  for  lands 
which  he  has  purchased,  with  the  understanding  and  agreement  between 
them  that,  on  the  guardian's  resignation  in  a  short  time,  the  borrower 
would  take  out  letters  of  guardianship,  and  receive  his  own  notes  from 
the  former  guardian  as  money  ;  and  this  agreement  is  carried  into  efifect, 
and  the  money  is  so  used  ;  the  transaction  does  not  create  an  equity  in 
the  ward  to  charge  the  lauds  with  the  payment  of  the  money  so  bor- 
rowed and  used. — Cdes  v.  Allen,  Freer  &  Illges,  98. 

HABEAS  CORPUS, 

1.  Fower  of  circuit  fudge  to  discharge  under. — When  a  person  is  in  custody 

under  a  sentence  to  imprison ment.  or  hard  labor,  imposed  by  the  mayor 
of  a  municipal  corporation,  within  the  exercise  of  his  lawful  jurisdic- 
tion, lor  the  violation  of  a  valid  city  ordinance,  a  circuit  judge  has  not 
power  to  discharge  him  on  habeas  corpus ;  and  a  discharge  by  him  in 
such  case,  being  void,  is  no  obstacle  to  a  re-arrest  of  the  prisoner  under 
the  judgment  of  the  mayor. — Ex  parte  City  Council  of  Montgomery,  463. 

2.  Same;  proceedings,  how  reviewed. — The  statute  which  gives  an  appeal  to 

this  court,  from  the  judgment  of  a  judge  of  the  Circuit  Court  or  City 
Court,  "on  application  for  writs  of  certiorari,  snperscdens,  quo  warranto, 
mandamus,  and  other  remedial  vcrits"  (Code,  §  3923),  does  not  apply  to 
proceedings  on  habeas  corpus:  when  a  discharge  is  improperly  granted, 
to  a  person  who  is  in  custody  under  a  valid  sentence  imposed  by  the 
mayor  of  a  municipal  corporation,  the  proper  remedy,  by  which  to 
review  the  proceedings,  is  a  petition  to  this  court  for  a  writ  of  certiorari, 
under  the  practice  prescribed  in  Ex  parte  Groom  &  May,  19  Ala.  561. 
lb.  4G3. 

HUSBAND  AND  WIFE. 

1.  Husband's  interest  in  wife's  lands. — By  the  common  law,  which  prevailed 

in  this  State  in  1834,  the  husband  became  entitled,  as  tenant  by  the 
curtesy,  to  an  estate  for  life  in  lands  belonging  to  his  wife  in  fee,  on  the 
birth  of  issue  alive  of  the  marriage. — Baker  v.  Frewitt,  5.51. 

2.  Husband's  marital  rights  — At  common  law,  and  prior  to  the  passage  of  the 

several  " married  women's  laws''  of  this  State,  the  husband's  marital 
rights  did  not  attach  to  the  wife's  distributive  interest  in  an  intestate's 
estate,  unless  he  reduced  it  to  possession  during  coverture  ;  and  until 
such  reduction  to  possession,  he  could  not  release  it,  nor,  by  any  act, 
agreement,  or  admission,  estop  the  wife  from  asserting  her  rights  to  it. 
Hemphill  v.  Moody,  468. 

3.  Same.  —  kn  executor's  assent  to  a  legacy  of  an  estate  for  life,  or  other 

particular  estate,  is  an  assent  to  the  legacy  in  remainder,  and  divests 
all  title  to  the  property  out  of  the  estate ;  and  where  such  remainder 
was  vested  in  a  woman  who  afterwards  married,  prior  to  the  passage  of 
the  "married  woman's  law"  of  1848,  her  husband's  maritnl  rights  at 
once  attached,  the  possession  of  the  tenant  for  life  being  the  possession 
of  the  remainder-man.— 76.  468. 

4.  "  Married  women's"  laws  not  relructiCtive. — The  aeverftl  statutes  for  the  pro-: 
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tection  of  the  estates  of  married  women,  known  as  the  "married  wo- 
man's laws,"  have  no  retroactive  operation,  and  do  not  aflFect  the  rights 
of  property  of  husband  or  wife  in  the  estates  ot  decedents,  testate  or 
intestate,  which  vested  in  tliem  prior  to  the  passage  of  those  statutes. 
Jb.  468. 

5.  Gonveyance   io   husband  and  wife. — A  deed  executed  in  1835,  conveying 

lands  to  husband  and  wife,  vested  in  them  equal  interests  in  the  entire 
property,  with  the  right  of  survivorship. — Baker  v.  Prewitt,  551. 

6.  Conveyance  of  wije's  statutory  separate  estate.— LADds,  belonging  to  the 

statutory  separate  estate  of  a  married  woman,  can  only  be  conveyed  by 
the  deed  of  husband  and  wife,  attested  by  two  witnesses,  or  acknowl- 
edged and  certified  before  and  by  some  officer  having  authority  to  take 
and  certify  such  acknowledgment. —  Vaughan  v.  Marable,  60. 

7.  Wife^s  statutory  separate  estate ;  how  created;  liability  for  necessaries;  evi- 

dence as  to  nature  of  estate. — Under  a  deed  executed  in  this  State,  by 
which  lauds  are  conveyed  to  a  married  woman,  the  estate  granted  not 
being  otherwise  limited  by  the  terms  of  the  deed,  the  lands  become  a 
part  of  her  statutory  separate  estate  (Code,  §9  2705-11),  and  subject  to 
all  the  incidents  and  liabilities  imposed  by  law  on  that  estate  ;  and 
when  an  action  at  law  is  brought  against  her  and  her  husband,  to  en- 
force such  statutory  liability,  evidence  can  not  be  received  to  change 
the  character  of  her  estate,  although  it  might  be  admissible,  in  a  court 
of  equity,  to  show  that  the  consideration  was  money  belonging  to  her 
separate  estate  by  contract.—  Wheeler  v.    Walker,  560. 

8.  Conveyance  of  wije's  property,  foi-  husband's  debt ;  equitable  relief  against. — A 

married  woman  can  not,  either  directly  or  indirectly,  by  mortgage  or 
absolute  deed,  convey  property  belonging  to  her  statutory  separate 
estate,  in  consideration  of  the  debt  ot  her  husband  ;  and  having  exe- 
cuted such  conveyance,  she  may  come  into  equity  to  have  it  set  aside 
and  cancelled,  without  averment  or  proof  of  fraud,  duress,  or  improvi- 
dence in  the  transaction.  —  Boylslon  v.  Farrior,  564. 

9.  Gift  by  husband  to  wife-  —  When  lands  are  purchased  by  the  husband,  and 

the  title  taken  in  the  name  of  tbe  wife,  the  transuction,  if  fair,  is  a  gift 
or  advancement  to  the  wife,  and  there  is  no  presumption  ot  a  resulting 
trust  in  his  favor  ;  but  a  court  of  equity  will,  at  tbe  instance  ot  his 
creditors,  treat  it  as  a  direct  conveyance  from  the  husband  to  the  wife. 
Pickett  V.  Pipkin,  520. 

10.  Equitable  estate  of  wife ;  husband's  liability  for  rents  and  profits. — The  wife 

is  entitled  to  the  rents  and  profits  of  her  equitable  estate,  and  may 
prevent  her  husband  from  receiving  them  ;  but,  if  she  allows  him  to 
receive  and  use  them,  without  dissent  on  her  part,  and  without  an  ex- 
press promise  on  his  part  to  account  for  them,  the  presumption  of  a 
gift  to  him  arises  ;  and  to  repel  this  presumption,  in  a  contest  with  his 
creditors,  especially  after  the  lapse  of  many  years,  the  proof  must  be 
clear  and  convincing.— ^'eicZin,  Femley  &  Co.  v.  McAfee,  357. 

11.  When  husband  or  wife  must  sue. — An  action  to  recover  the  rents,  income 

and  profits,  of  property  belonging  to  the  wife's  statutory  separate 
estate,  which  may  accrue  after  the  property  has  come  to  the  possession 
of  the  husband,  must  be  brought  in  his  name  ;  but  rents  accruing  at 
the  time  of  the  marriage,  on  a  lease  of  her  lands  made  by  the  wife  while 
sole,  are  a  part  of  the  corpus  of  her  estate,  and  an  action  to  recover 
them,  or  founded  on  the  promise  of  a  stranger  to  pay  them,  though 
such  promise  is  made  during  coverture,  is  properly  brought  in  the  name 
of  the  wife. — Boggsv.  Price,  514. 

12.  When  hustxmd  may  join  in  bill  with  wi/e.— Under  the  chancery  practice 

which  prevailed  in  1875  (now  changed  by  Eule  No.  15,  Code,  p.  163), 
the  husband  was  properly  joined  as  co-plaintiff  with  the  wife,  where 
the  bill  sought  to  recover  property  belonging  to  her  statutory  separate 
estate,  unless  he  had  an  interest  adverse  to  hers  ;  and  in  a  bill  so  filed 
while  that  practice  prevailed,  the  husband  will  be  treated  as  the  trustee 
or  next  friend  of  the  wife. — Baines  v.  Barnes,  375. 

13.  When  husband  is  proper  party  to  biU. — On  the  death  of  the  wife,  without 
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issue,  aud  intestate,  being  a  distributee  of  the  estate  of  her  deceased 
father,  her  surviving  husband  is  properly  joined  with  the  other  distri- 
butees as  complainant  in  a  bill  which  seeks  to  compel  a  settlement  of 
the  administration  of  the  estate. — Ih.  375. 
14.  Attachment  against  imfe's  statutory  separate  es/a<e.— The  wife's  statutory 
separate  estate  can  not  be  reached  by  attachment  or  garnishment. — Mc- 
Mullen  V.  Lockard,  56. 

IMPEACHMENT. 

1.  Of  justice  of  the  peace  ;  nature  and  requisites  of  proceeding. — The  constitu- 

tional provision  in  reference  to  the  inipeachment  of  justices  ot  the 
peace  and  other  officers  named  in  the  3d  section  of  the  7th  article,  and 
the  statute  approved  January  23d,  1879,  "to  provide  lor  the  impeach- 
ment and  removal  from  office  "  of  those  officers  (Sess.  Acts  187S-9,  p, 
155),  create  a  new  jurisdiction,  and  provide  the  manner  ot  its  exercise  ; 
and  if  that  mode  is  not  followed,  the  proceeding  can  not  be  sustained. 
State  V.  Seawetl,  225. 

2.  Same ;  token  founded   on   report  of  grand  jury,    and   sufficiency  of  report. 

When  the  proceeding  is  instituted  by  the  solicitor  on  the  recommenda- 
tion and  report  of  the  grand  jury,  the  statute  requires  that  the  report 
shall  set  lorth  the  facts  ;  aud  although  it  may  not  be  necessary  to  set 
forth  the  misconduct  complained  of  with  that  degree  of  accuracy  usu- 
ally required  in  pleading,  a  succinct  statement  of  the  lacts,  showing  the 
nature  and  description  of  the  acts  of  official  malversation  charged,  is 
required,  as  a  guide  to  the  solicitor,  aud  a  protection  to  the  accused. 
lb.  225. 

3.  Same. — A  report  in  these  words  :  "We  regret  that  it  is  our  duty  to  state, 

that  our  investigations  have  developed  that"  A.  aud  B.,  justices  of  the 
peace,  "have,  in  a  large  number  of  cases,  been  guilty  of  the  crimes  of 
extortion  and  misconduct  in  office.  The  reports  of  those  officers,  cer- 
tified by  themselves,  respectively  show  that  they  are  in  the  habit  of  com- 
promising the  most  serious  criminal  cases,  on  the  payment  of  costs  by 
the  accused.  Indeed,  this  seems  to  be  the  settled  practice  in  their 
courts.  We  refer  to  the  reports  of  said  officers,  in  confirmatioii  of  this; 
and,  on  account  of  said  offenses,  we  recommend  that  said  officers  be 
impeached,  for  corruption  in  office,  and  extortion  committed  by  each  of 
them  under  color  of  office," — held  too  vague  and  indefinite  to  support 
an  impeachment. — lb.  225. 

4.  Mistake  in  title  of  impeachment  statute. — The  title  of  said  impeachment 

statute  of  January  23,  1879,  as  printed  in  the  Session  Acts,  pp.  155-59, 
limits  the  provisions  of  the  statute  to  the  officers  'named  in  the  3d  sec- 
tion of  the  7th  article  of  the  constitution,  while  the  body  of  the  statute 
also  applies  to  the  officers  named  in  the  2d  section  ;  but  a  reference  to 
the  enrolled  bill,  on  file  in  the  office  of  the  secretary  of  state,  shows 
that  there  is  a  mistake  in  the  title  as  printed,  and  that  both  classes  of 
officers  are  mentioned  in  the  title  of  the  law. — lb.  2i5. 

INFANTS, 

1.  Sale  of  infant's  lands ;  power  of  equity  to  decree. — In  this  State,  the  Chan- 

cery Court,  by  virtue  ot  its  general  jurisdiction  over  infants  and  their 
estates,  has  power  to  decree  the  sale  of  an  infant's  lands,  whether  held 
under  a  deed  or  will,  having  regard  to  the  necessities  and  interest  of 
the  infant ;  and  this  jurisdiction  extends  to  contingent  estates,  or 
estates  held  in  remainder,  though  it  may  be  more  sparingly  exercised. 
Goodman  v.   Winter,  410. 

2.  Equitable  estoppel  and  election. — An  infant  can  not  make  an  election,  and 

can  not  create  an  estoppel  against  himself ;  but  a  court  of  equity  has 
undoubted  power  to  elect  for  him,  and  will  not  allow  him  to  receive 
and  hold  the  proceeds  of  an  unauthorized  sale  of  his  property,  and  at 
the  same  time  repudiate  the  sale  :  equitable  estoppels,  of  this  character, 
apply  to  infants  as  well  as  adults. — lb.  410. 
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3.  Allowance  to  Jaiher,  out  of  child's  estate,  for  support  and  education. — The 

father  is  bound  to  support  aud  educate  his  children,  during  their  mi- 
nority, according  to  his  estate  and  condition  in  life,  and  is  entitled  to 
their  labor  aud  services  ;  but,  when  the  children  have  an  ample  estate, 
aud  the  father  is  not  able  to  provide  suitable  maintenance  aud  educa- 
tion for  them  at  his  own  expense,  a  court  of  equity,  having  regard  to 
their  welfare,  will  make  him  u  proper  allowance  for  that  purpose  out  of 
their  estate. — Babies  v.  Barnes,  375. 

4.  Sime;  when  surety  can  not  claim  such  allowance. — The  husband  having 

qualified  as  the  administrator  of  the  estate  of  his  deceased  wife,  and 
died  without  having  settled  his  administration,  the  surety  on  his  offi- 
cial bond,  when  sufd  in  equity  by  the  children  Jor  a  settlement  of  the 
administration,  can  not  claim  a  credit  or  allowance  for  their  board  and 
education,  furnished  by  the  husband  and  father,  wh^n  it  appears  that 
be  was  abls  to  support  and  educate  them  according  to  their  station  in 
life,  and  that  they  contributed  by  their  labor  to  the  support  of  the  fam- 
ily. (The  case  of  Beasly  v.  Watson,  41  Ala.  234,  on  this  point,  "carries 
principle  to  the  extremest  verge,  and  the  court  is  unwilling  to  extend 
it.") -76.  375. 

5.  Service  of  process  on  infant  defendants. — When  infants  are  made  defend- 

ants to  a  bill  in  equity,  and  it  is  shown  that  their  father  or  mother  is 
living,  and  has  not  an  interest  adverse  to  theirs,  service  of  process  for 
them  must  be  made  on  the  parent  (R.  C.  825,  Rule  No.  20  ;  Code,  165, 
Rule  No.  23),  and  can  not  be  made  on  them  personally.  —  Cook  v. 
Rogers,  406. 

6.  Appointment  of  guardian  ad  litem. — The  appointment  of  a  guardian  ad 

litem  for  infant  defendants,  who  have  not  been  brought  in  by  the  proper 
service  of  process,  is  irregular  and  unauthorized,  and  will  work  a  rever- 
sal of  the  decree  on  error. — lb.  406. 

INSOLVENT  ESTATES. 

1.  Presentation  of  claims  ;  objections. — When  a  claim   against  an    insolven, 

estate  is  filed,  properly  verified,  within  the  time  allowed  by  the  statutet 
and  no  objection  to  its  allowance  is  filed  within  the  prescribed  time 
(Code,  §§  2568,  2574),  it  can  not  afterwards  be  rejected  and  disallowed, 
on  the  ground  that  it  was  not  presented  to  the  personal  representative 
within  eighteen  months  after  the  grant  of  letters  of  administration. 
Guard  v.  Hale's  Adm\,  479. 

2.  Filing  claim  ;  set-off  —A  claim  against  an  insolvent  estate,  which  is  not 

shown  to  have  been  filed  within  the  time  required  by  law  (Code,  §  2568), 
is  not  available  as  a  set-off  in  an  action  brought  by  the  administrator. 
Shelton's  Adm'r  v.  St.  Clair,  565. 

INSURANCE. 

1.  Policy  of  life-insurance  ;  parol  evidence  explaining  word  '  children, '  as  bene- 
ficiaries.— A  policy  of  life-insurance  is  not  more  open  to  variation  by 
parol  evidence,  than  any  other  written  instrument ;  and  where  the  ben- 
eficiaries are  therein  described  as  the  children  of  the  assured,  parol  evi- 
dence can  not  be  received  to  show  that  a  grand-child  was  intended  to 
be  included.— iJusseW  v.  RuaseU,  500. 

INTEREST. 

1.  As  between  vendor  and  purchaser. — When  a  purchaser  can  maintain  an  ac- 

tion to  recover  back  money  paid  under  the  contract,  he  is  also  entitled 
to  recover  interest  on  it,  which  is  but  a  legal  incident  of  the  debt,  with- 
out proof  of  a  demand. — Ninn  v.  Barber,  VJ3. 

2,  Same. — Interest  attaches,  as  a  matter  of  right,  to  a  contract  for  the  pay- 

ment of  money,  from  the  daj'  on  which  it  becomes  due,  and  the  courts, 
both  of  law  and  equity,  have  no  discretion  as  to  its  allowance  ;  but  in. 
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terest  does  not  draw  interest,  and  a  court  of  equity  will  not  allow  it,  as 
between  vendor  and  purchaser,  in  the  absence  of  special  circumstances. 
Broughtonv.  MUchell,  210. 

JUDGMENTS  AND  DECREES. 

1.  Conclusiveness  of  judgment    or  decree;    on  whom  binding.  — A.n  alienee, 

grantee,  or  assignee  is  not  bound  or  affected  by  any  judgment  or  decree 
rendered  against  the  alienor,  grantor,  or  assignor,  in  a  suit  commenced 
after  the  alienation,  grant,  or  assignment.  —  Cq/es  i).  Allen,  Freer  & 
lllges,  98. 

2.  Conclusiveness  of  judgment. — A  party  is  not  concluded  by  a  judgment  or 

decree,  unless  he  had  knowledge  or  notice,  actual  or  constructive,  of 
the  suit  in  which  such  judgment  or  decree  was  rendered. —Du/iWiM  v. 
Wilson,  162. 

3.  Judgment  against  personal   representative;  effect  as  against  heir  or  devisee. 

There  is  no  privity  between  the  personal  representative  and  the  heir  or 
devisee;  a  judgment  against  the  former  is  not  binding  on  the  latter,  nor 
even  evidence,  as  against  him,  of  any  other  fact  than  its  rendition,  of 
which  it  is  evidence  against  all  the  world. — Scott  r.   Ware,   174. 

4.  Conclusiveness  of  judgment. — A  judgment  rendered  in  a  former  action 

between  the  same  parties,  whether  offered  as  a  plea  in  bur,  or  as  evi- 
dence, is  conclusive,  not  only  of  the  questions  actually  litigated,  but  of 
all  questions  within  the  issues  that  could  have  been  properly  litigated 
and  decided  ;  yet,  when  the  record  only  of  the  former  suit  is  relied  on 
as  a  bar,  it  must  show  with  reasonable  certainty,  and  not  as  mere  mat- 
ter of  inference,  that  the  questions  in  the  second  suit  were  litigated 
and  decided  in  the  first ;  and  when  this  does  not  appear  on  the  face  of 
the  record,  parol  evidence  is  admissible  in  aid  of  the  record. — Strauss 
V.  Meertief  299 

5.  Same.— In  an   action  for  a  breach  of  contract,   to  recover  one  of  the 

monthly  installments  of  wages,  a  judgment  on  verdict  for  the  defend- 
ant IS  a  bar  to  a  subsequent  action  for  anothor  installment,  when  it  is 
shown  by  parol  evidence,  in  aid  of  the  record,  that  the  existence  of  the 
contract  was  the  only  matter  in  controversy  in  that  suit ;  but,  when  the 
record  alone  is  relied  on,  and  the  issues  were  broad  enough  to  embrace 
matters  of  defense  directed  only  to  the  particular  installment  it  is  not 
a  bar  to  such  subsequent  action.  —  lb.  299. 

6.  Conclusiveness  and  fffect  of  decree. — A  decree  in  favrr  of  the  wife,  under  a 

bill  filed  by  her  against  her  husband,  to  compel  him  to  account  for  the 
hires  of  her  slaves  received  and  used  by  him,  and  to  fasten  a  trust  on 
his  lands  for  her  money  used  in  paying  for  them,  is  not  in  rem,  but 
strictly  in  personam,  and  binding  only  on  parties  and  privies  ;  and  as 
against  antecedent  creditors  of  the  husband,  seeking  to  subject  the 
lands  to  an  equitable  mortgage,  the  onus  of  proving  the  trust  and  the 
debt,  as  alleged,  rests  on  the  parties  claiming  under  the  decree. — ^eio- 
lin,  Fernley  &  Co.  v.  McAfee,  357. 

7.  Decree  against  guardian;  conclusiveness  on  sureties. — In  the  settlement  of 

a  guardian's  accounts,  the  Probate  Court  and  the  Chancery  Court  have 
concurrent  jurisdiction  ;  and  the  ward  may,  at  his  election,  proceed  in 
either  forum  to  compel  .".  settlement,  unless  the  jurisdiction  of  the 
other  has  attached.  He  may  maintain  a  bill  against  the  guardian 
alone,  without  joining  the  sureties,  to  compel  a  settlement  of  the  guard- 
ianship ;  and  the  sureties  may  intervene  by  petition  to  protect  their  in- 
terests, if  they  desire  to  do  so  ;  but,  whether  they  intervene  or  not,  the 
decree  is  binding  and  conclusive  on  them,  in  the  absence  of  fraud,  and 
will  support  an  action  at  law  against  them  on  the  guardian's  bond, 
Hailey  v.  Boyd's  Adm'r,  399. 

8.  Conclusiveness  (f  judgment. — A  judgment  against  the  donor  or  grantor, 

whether  rendered  before  or  after  the  execution  of  the  conveyance  which 
is  impeached,  is,  in  the  absence  of  fraud  or  collusion,  conclusive  evi- 
dence of  a  debt  existing  at  the  time  of  its  rendition  :  it  establishes  the 


732  INDEX. 

JUDGMENTS  AND  DECREES-Conxinued. 

relation  of  debtor  and  creditor  between  the  parties  to  tbe  record,  and 
tbe  aironnt  of  the  debt ;  and  the  grantee  can  neither  inquire  into  its 
merits,  nor  allege  errors  or  irregularities  in  it  which  the  debtor  himself 
could  only  correct  in  an  appellate  tribunal.— Pit-fce/t  r.  Pipkin,  520. 
9.  Amendment  of  judgment  nunc  pro  tunc— it  has  been  settled  in  this  court, 
since  1827,  that  a  judgment  cannot  be  rendered  or  amended  nunc  pro 
tunc,  except  upon  record  evidence,  or  evidence  quasi  of  record.-  Ex 
parte  Gilmer,  234. 

10.  Conclusiveness  of  probate;    domiciliary  and  ancillary. — The  sentence  of 

probate  in  the  proper  tribunal  of  the  testator's  domicile  is,  in  the  absence 
of  statutory  provisions,  conclusive  everywhere,  as  to  the  capacity  of  the 
testator,  and  the  due  execution  and  validitj'  of  the  will  bequeathing 
personal  property  ;  and  though  ancillary  probate  may  be  necessary,  to 
enable  the  will  to  operate  in  another  jurisdiction,  it  will  be  granted  as 
a  matter  of  right,  when  the  original  probate  is  shown  to  have  been 
granted  by  a  conrtof  competent  jurisdiction,  and  it  is  properly  authen- 
ticated.— Goodman  v.  Winter,  410. 

11.  Proljate   of  foreign  will;  validity  and  conclusiveness   of. — When   a  foreign 

will  is  admitted  to  probate  here,  it  is  not  essential  to  its  validity,  when 
collaterally  assailed,  that  it  shall  affirmatively  show  that  the  will 
"touched  or  concerned  estates  in  this  State  :"  the  probate  is  a  sentence 
in  rem,  and  conclusive  of  that  fact,  unless  impeached  and  set  aside  in  a 
direct  proceeding. — lb.  410. 

12.  ::^ettinii  aside  .sale  under  execution  — A  judgment  of  the  Circuit  Court,  set- 

ting aside  a  sheriflf's  sale  of  lands  under  execution  issuing  from  that 
court,  is  of  the  same  dignity,  as  binding  and  conclusive,  as  any  other 
judgment  it  may  render;  and  it  can  not  be  impeached  collaterally,  lor 
errors  or  irregularities. — Scrantnn,  Barney  &  Go.   v.   Ballard,  402. 

13.  Officer's  return  as  to  service  of  process ;  conclusiveness  of. — A  return  of  the 

service  of  process,  indorsed  on  it  by  tbe  sberiflF,  or  coroner  acting  in  his 
stead,  being  the  performance  of  an  act  in  the  discharge  of  his  official 
duty,  is  presumed  to  have  been  made  under  oath,  and,  until  set  aside 
by  the  court,  or  disproved  in  a  proper  case,  imports  absolute  verity,  like 
any  other  part  of  the  record. — Dunklin  v.   Wilson.  162. 

14.  Same  ;  remedy  against  jvd/jment  on  false  return. — When  the  service  of  pro- 

cess, giving  jurisdiction  of  the  person  of  the  defendant,  appears  on  the 
face  of  the  return  to  be  regular,  and  a  judgment  or  decree  is  thereon 
rendered  against  him,  he  may  obtain  relief  against  it  in  equity,  on  aver- 
ment and  proof  that  he  was  not  in  fact  notified  of  the  proceeding,  and 
that  he  had  a  good  and  meritorious  defense  against  the  action  ;  and  he 
must  state  the  facts  constituting  his  defense,  in  order  that  the  court 
may  judge  of  their  sufficiencj'. — Ih.  162. 

15.  Same;    burden  of  proof. — When  a  defendant    in  a  judgment   or  decree 

seeks  relief  against  it  in  eq:iit\',  and  avers  that  he  was  not  served  with 
process,  though  the  averment  is  negative  in  its  character,  the  onus  cf 
proving  it  rests  on  him,  and  he  must  adduce  evidence  sufficient  to  over- 
come the  sworn  return  of  the  officer.  The  evidence  in  this  case  exam- 
ined and  held  insufficient. — lb.  162. 

16.  Fraudulent  chancery  dea-ee;  how  impeached. — An  original  bill,  in  the  na- 

ture of  a  bill  of  review,  impeaching  a  decree  for  fraud,  can  only  be 
filed  by  a  party  or  privy  to  the  decree  ;  but  strangers,  who  are  intended 
to  be  defrauded  by  it,  may  impeach  it  collaterally,  either  at  law  or  in 
equity.  — iVeich'n,  Fernley  &  Co  v.  McAfee,  357. 

17.  Decree  of  foreclosure;  whether  final,  or  interlocutory. — A   decree   of  fore- 

closure and  sale,  under  a  bill  filed  by  a  mortgagee,  is  partly  final,  and 
partly  interlocutory  ;  that  is,  it  is  so  far  final  that  an  appeal  will  lie 
from  it,  and  it  it  also  interlocutory,  in  a  limited  sense,  inasmuch  as  fur- 
ther proceedings  are  contemplated,  and  necessary  to  carry  it  into  effect. 
Malone  &  Foot.  v.  Marriott,  486. 

18.  Trover ;  judgment  final  by   default. — In  an  action  of  trover,  it  is  error  to 

render  judgment  final  by  default,  without  the  intervention  of  a  jury  to 
assess  the  damages. — Abraham  v.  Alford,  281. 
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1.  Definition  of.  —  Jurisdiction  is  the  power  to  hear  and  determiue  a  cause  : 

wheuever  such  a  case  is  presented  by  the  plaitititf  that,  on  demurrer, 
the  court  would  render  judgment  in  his  favor,  au  undoubted  case  of 
jurisdiction  is  shown  ;  and  where  the  court  has  power  to  decide  on  the 
cause  of  action  as  presented,  thouf^h  the  complaint  or  other  pleading  be 
defective  and  demurrable,  jurisdiction  is  also  shown.  The  line  which 
separates  jurisdiction  and  want  of  jurisdiction,  is  that  which  separates 
error  of  judgment  from  usurpation  of  power.  —  Goodman  v.   Winter,  410. 

2.  Of  justice  of  the  peace,  in  civil  causes.  —  Garter  v.  Al*ord,  5J36.     See  Justice 

or  THE  Peace,  2. 
3i   Of  Probate   Gourt,    in   allotment  of  dower, — Humes  v.    Scruggs,  40.     See 
Dower,  1^ 

4.  Of  Probate  Gourt,  in  settlement  of  executor's  accounts,  where  trusts  are 

involved. — £x  parte  Dickson,  188.  See  Executors  and  Administra- 
tors. 

5.  Of  Probate  Gourt,  in  settlement  of  administrations.  —  Glenn's  AdmW  v.  Bil- 

lingslea,  345  ;  Draper  v.  Draper,  545. 

6.  Of  Probate  Gourt,  in  sale  ot  decedent's  lands. — Tyson  e.  Brown,  244. 

JURORS.     See  Crimin-al  Law,  1. 

JUSTICE  OF  THE  PEACE.. 

1.  Appeal  from  justice's  judgment;  how  triable. — On  appeal  from  a  judgment 

rendered  by  a  justice  of  the  peace,  although  the  defendant  fails  to 
appear,  it  is  error  to  render  judgment  final  by  default,  without  the  inter- 
vention of  a  jury,  for  the  amount  of  the  justice's  judgment  :  that  judg- 
ment is  vacated  by  the  appeal,  and  the  statute  (Code,  §  3121)  requires 
that  the  trial  shall  be  de  novo  on  the  merits. — Abraham  v.  Alford,  281. 

2.  Givil  jurisdiction  of  justice  of  the  peace;  under  constitutional  provisions. — 

The  constitutional  provision  which  declares  that  justices  of  the  peace 
"shall  have  jurisdiction,  in  all  civil  cases,  wherein  the  amount  in  con- 
troversy does  not  exceed  one  hundred  dollars"  (Art.  vi,  §  ".^5),  is  not 
self-executing,  but  requires  legislation  to  give  it  efifect.  —  Carter  v.  Al- 
ford, 236. 

3.  Same,  in  actions  for  reci.  very  of  specific  property. — By  statutory  provision, 

a  justice  of  the  peace  has  jurisdiction  of  "actions  brought  to  recover 
specific  property,  where  the  value  does  not  exceed  fifty  dollars"  (Code, 
§  757)  ;  and  where  the  value  cf  the  property  exceeds  fitly  dollars,  the 
plaintiff  can  not,  by  averring  in  his  complaint  that  the  value  is  less 
than  that  sum,  confer  on  the  justice  jurisdiction  of  the  action  ;  nor  is 
the  defect  of  jurisdiction  cured,  in  such  case,  when  properly  presented 
by  a  plea  in  abatement,  by  a  verdict  for  plaintiff'  assessing  the  value  at 
less  than  fifty  dollars. — lb.  236. 
As  to  impeachment  proceedings  against,  see  Impeachment, 

LANDLORD  AND  TENANT. 

i.  Contract  for  cultivation  of  crops  on  shares. — A  contract  between  the  lessee 
of  lands  and  his  laborers,  for  the  cultivation  of  the  land  on  shares,  did 
not,  prior  to  the  passage  of  the  act  approved  February  9th,  1877  (Code, 
§§  3474-78),  create  the  relation  of  landlord  and  tenant  between  them, 
nor  give  the  lessee  any  lien  on  the  crops  for  advances  made  by  him  to 
the  laborers  during  the  year. — Shields  &  Kimbrouqh  v.  Purnell,  504. 

2.  Landlords  li<-n  on  crops;  Uabilily  of  purchtser  with  notice. — A  person  who, 
having  notice  of  the  landlord's  lien,  purchases  the  crops  from  his  tenant, 
and  removes  and  converts  them  to  his  own  use.  whereby  the  lien  and 
statutory  remedy  of  the  landlord  are  lost,  is  liable  to  him  in  a  special 
action  on  the  case  ;  and  this  liability  is  a  sufficient  consideration  to 
support  a  promise  by  him  to  pay  the  landlord  the  rent  due  from  the 
tenant. — Boggs  v.  Price,  514. 
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3.  Same ;  when  purchaser  is  chargeable  voilh  notice.  — Notice  of  facts  which  are 
8nfl5cient  to  put  the  purchaser  on  inquiry,  is  equivalent  to  actual  notice 
of  the  facts  which  he  would  have  discovered  by  proper  inquiry. — lb. 
514. 

LEGACY  AND  DEVISE. 

1.  Devise  to  children  ag  tenants  in  common ;  partition  among  them. — A  devise 

of  all  the  testator's  estate,  after  payment  of  his  debts,  to  his  children,  to 
be  divided  equally  among  them  by  amicable  partition;  the  sons  taking 
an  absolute  estate,  and  the  daughters  an  estate  for  life,  with  remainder 
to  their  children, —creates  in  them  a  tenancy  in  common,  until  the 
property  is  divided  as  directed  by  the  will;  on  the  death  of  one  of  the 
daughters  before  a  division,  her  children,  as  remainder-men,  become 
tenants  in  common  with  the  survivors;  and  when  the  division  is  made, 
and  recorded  as  prescribed  by  the  will,  the  share  of  each  vests  in  him 
or  her  in  severalty,  without  any  conveyance  from  the  others. — Goodman 
V.   Winter,  410. 

2.  Probate  of  will;  as  essential  to  title  of  devisee.  — A.t  common  law,  probate 

of  the  will  was  not  necessary  to  perfect  the  title  of  a  devisee,  or  to  ena- 
ble him  to  recover  the  land  by  action  ;  but,  where  probate  is  required 
by  statutory  provisions,  it  is  as  indispensable,  as  matter  of  evidence,  to 
the  force  and  effect  of  a  devise,  as  of  a  bequest  of  personal  property. 
lb.  410. 

3.  Title  of  devisee,  and  partition  among  tenants  in  common,  before  probate   of 

VDill. — The  title  of  a  devisee  is  derived  from  the  will,  and  vests  at  the 
death  of  the  testator,  and  the  probate  of  the  will  has  relation  to  that 
time;  and  where  there  is  a  devise  to  several  as  tenants  in  common,  to 
be  equally  divided  among  them  by  private  agreement,  a  division  before 
the  probate  of  the  will  vests  the  title  ot  each  to  bis  part  in  severalty, 
though  the  subsequent  probate  is  indispensable  as  evidence  of  his  title 
under  the  will.  — 76.  410. 

4.  Partition  among  devisees,  described  as  heirs. — When  lands  are  divided,  by 

voluntary  agreement,  as  required  by  the  will,  among  several  devisees 
who  take  as  tenants  in  common,  the  description  of  the  parties  as  heirs, 
instead  of  devisees,  does  not  aflfect  the  validity  of  the  partition,  or  the 
title  of  each  devisee  in  severalty  to  the  portion  allotted  to  him;  and 
where  some  of  the  devisees  take  only  estates  for  life,  with  remainder  to 
their  children,  the  share  allotted  to  each  tenant  for  life  vests  equally 
in  the  remainder-men,— i6.  440. 

5.  Executor's  assent  to  legacy. — An  executor's  assent  to  a  legacy  of  an  estate 

for  life,  or  other  particular  estate,  is  an  assent  to  the  legacy  in  remainder, 
and  divests  all  title  to  the  property  out  of  the  estate  ;  and  where  such 
remainder  was  vested  in  a  woman  who  afterwards  married,  prior  to  the 
passage  of  the  "  married  woman's  law"  of  1848,  her  husband's  marital 
rights  at  once  attached,  the  possession  of -the  tenant  for  life  being  the 
possession  of  the  remainder-man. — Hemphill  v.  Moody,  468. 

6.  Same;  land  directed  to  be  sold  at  termination  of  life-estate. — This  rule  does 

not  apply,  where  lands  are  devised  to  the  testator's  widow  for  life,  and 
are  directed  to  be  sold  on  her  death  ;  in  such  case,  the  interest  of  the 
remainder-men,  whether  held  under  the  will  or  under  the  statute  of 
descent  and  distribution,  is  personal  property,  and  is  not  affected  by 
the  possession  of  the  tenant  for  life — lb.  468. 

7.  Widow's  rights  as  against  creditors,  legatees,  and  devisees. — The   widow's 

right  of  dower  is  superior  to  the  claims  of  creditors,  devisees,  or  lega- 
tees ;  but,  when  she  elects  to  accept  the  testamentary  provision  made 
for  her  in  lieu  of  dower,  and  it  becomes  necessary  to  sell  lands  for  the 
payment  of  debts,  her  right  must  yield  to  the  claim  of  creditors,  though 
superior  to  that  of  legatees  or  devisees. — Steele  v.  Steele's  Adm'r,  438. 
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1.  Amendment  of  complaint. — When  the  statute  of  limitntions  is  pleaded  to 

a  statutory  action  in  the  nature  of  ejectment,  and  the  evidence  shows 
that  some  of  the  phiintiffs  are  barred,  the  complaint  may  be  amended, 
by  leave  of  the  court,  by  striking  out  the' names  of  those  who  are  so 
barred  ;  and  this  amendment  may  be  allowed  at  any  time  before  final 
judgment. — McBrayer  v.  Cariher,  50. 

2.  Same. — In  an  action  on  a  promissory  note,  the  original  complaint  not 

averring  to  whom  the  note  was  payable,  but  being  in  the  form  prescribed 
for  an  action  "  by  payee  against  maker"  (Code,  p.  701,  Form  No.  4);. 
an  amendment  of  the  complaint,  averring  that  the  note  was  payable  to 
a  third  person,  and  was  by  him  assigned  to  the  plaintiff,  does  not  intro- 
duce a  new  cause  of  action,  to  which  the  statute  of  limitations  may  be 
pleaded.  — ii'iefce</.v  v.    Weeden,  .548. 

3.  Dower;  statutory  hav. — The  statutory  bar  to  a  proceeding   by  the  widow 

for  an  assignment  or  allotment  of  dower  is  three  years  (Code,  §  •2251);. 
but  this  statute  only  applies  where  the  lands  were  aliened  by  the  hus- 
band in  his  \\ie-t\me.  —  Barkfidale  v.  Uarrett,  277. 

4.  Same;  stateness  of  demand. — Although  there  is  no  statutory  bar  to  the 

widow's  right  of  dower  in  lands  which  were  not  aliened  by  the  husband, 
but  were  sold  by  his  administrator  under  an  order  ol  the  Probate  Court ; 
yet,  a  court  of  equity,  acting  on  its  own  principles,  will  consider  the 
demand  as  stale,  and  will  refuse  relief,  when  more  than  twenty  years 
have  elapsed  since  the  death  of  the  husband,  and  there  has  been  no 
recognition  of  the  widow's  right  by  the  purchaser  at  the  administrator's 
sale,  or  the  persons  holding  under  him. — lb.  277. 

5.  Same;  who   is   aKenee   of  husband.  — The   assignee  in  bankruptcy   of  the 

husband  is  not  an  alienee  within  the  statute  (Code,  §  2-.i51),  which 
requires  proceedings  lor  an  assignment  of  dower,  "where  the  rights  of 
an  aliente  of  the  hnsband  are  involved,"  to  be  commenced  within  three 
years  after  the  death  of  the  husband;  and  a  purchaser  from  the  assignee. 
at  a  sale  made  under  a  decree  of  the  court  in  bankruptcy,  does  not 
become  an  alienee  until  he  receives  a  deed.  —  Humes  v.  Scruggs,  40. 

6.  Statute  of  limitations,  as  defense  to  suit  against  personal  representative,  heir 

or  devisee. — An  executor  or  administrator  is  not  bound  to  plead  the  stat- 
ute of  limitations,  in  defense  of  an  action  founded  on  a  debt  of  his  tes- 
tator or  intestate  ;  and  he  may,  as  to  himself,  prevent  the  bar  of  the 
statute  from  attaching,  or  remove  it  after  it  has  attached,  by  an  express 
promise  ;  but  such  promise  on  his  part,  or  failure  to  plead  the  statute, 
can  not  prejudice  the  rights  of  the  heir  or  devisee,  nor  charge  the  land 
with  the  payment  of  the  debt.  — iS'co/<  v.   Ware,  174. 

7.  (Same.  — If  an  action  is  commenced  against   the   personal   representative 

before  the  bar  of  the  statute  of  limitations  is  complete,  the  operation  of 
the  statute  is  thereby  arrested,  and  the  original  debt  becomes  merged 
in  the  judgment;  but,  when  the  judgment  was  rendered  after  the  com- 
pletion of  the  statutory  bar,  and  the  time  when  the  action  was  com- 
menced is  not  shown  by  the  creditor,  the  court  will  not  indulge  in  any 
presumption  or  intendment  as  to  that  time,  in  order  to  prevent  the  bar 
of  the  statute  as  in  favor  of  the  heir  or  devisee. — lb.  174. 

8.  Partial  payment,   as  preventing  or  removing  statutory  bar.  —A  partial  pay- 

ment, before  the  statutory  bar  is  complete,  or  an  unconditional  promise 
in  writing,  signed  by  the  party  to  be  charged  thereby,  is  necessary  to 
prevent  the  operation  of  the  statute  of  limitations  (Code,  §  3240);  and 
a  bill  of  exchange,  for  the  entire  amount  of  the  debt,  can  not  operate  as 
a  partial  payment,  nor  prevent  or  remove  the  bar. — lb.  174. 

9.  Same. — A  partial  payment  on  a  debt,  made  before  the  statutory  bar  is 

complete  (Code,  §  3240),  obliterates  the  time  then  past,  and  fixes  a  new 
date  from  which  the  time  is  to  be  computed. — Steele  v.  Steele's  Adm'r, 
438. 
10.  Computation  of  time  under  statute. — In  the  computation  of  time  under  the 
statute  of  limitations,  when  pleaded  by  the  personal  representative  or 
heirs  of  a  deceased  debtor,  six  months  after  the  grout  of  letters,  during 
which  the  personal  representative  can  not  be  sued  (Code,  §  2614),  must 
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be  deducted;  and  where  the  debt  or  claim  matured  before  the  late  war, 
the  period  during  which  the  statute  was  thereby  suspended  must  also 
be  deducted,  being  four  years,  eight  months,  and  ten  days.— /6.  438. 

11.  Pleading  statute  by  personal  representative  or  heir.  —The  absolute  title  to 

the  personal  assets  and  choses  in  action  vests  in  the  personal  represent- 
ative, though  not  in  his  own  right ;  and  as  to  them,  he  may  revive  a 
debt  by  a  promise  or  partial  payment,  and  is  not  guilty  of  a  devastavit 
by  failing  to  plead  the  statute  of  limitations,  unless  it  be  in  a  case  of 
collusion  or  bad  faith.  But  the  title  to  the  real  estate  descends  at  once 
to  the  heirs,  or  devisees,  subject  to  the  exercise  of  certain  express 
powers  with  which  the  personal  representative  is  clothed  by  statute; 
and,  except  by  the  exercise  of  these  statutory  powers,  in  the  mode  pre- 
scribed, no  admission  or  act  of  his  can  bind  them,  or  create  a  charge  on 
the  real  estate:  a  judgment  against  him  is,  as  to  them,  res  inter  alios 
acta;  and  when  an  attempt  is  made  to  subject  the  lands  to  its  payment, 
they  may  plead  the  statute  of  limitations,  or  interpose  any  other  de- 
fense which  testator  or  intestate,  if  living,  might  have  made. — lb.  438. 

12.  Testamentary  power  to  sell  lands  for  the  payment  of  debts;  when  held  to  create 

trust.— In  this  State,  lands  bt^ing  charged  by  statute  with  the  payment 
of  debts,  a  mere  power  to  sell  lands  for  the  payment  of  debts,  conferred 
by  the  will  on  the  personal  representative,  does  not  create  a  trust  or 
charge  on  the  lands  in  favor  ot  creditors,  nor  take  the  debts  out  of  the 
statute  of  limitations  :  to  have  that  effect,  the  will  must  show  clearly 
an  intention  to  create  such  a  trust  ;  and  when  it  is  created,  the  debts 
are  taken  out  of  the  operation  of  the  statute  of  limitations. — lb.  438. 

13.  Vendor's  lien;  statutory  bar, and  staleness. — A  vendor's  lien  for  the  unpaid 

purchase-monej'  of  laud  is  not  lost  or  destroyed,  because  an  action  at 
law  on  the  debt  is  barred  by  the  statute  of  limitations;  nor  does  it 
become  a  stale  demand,  within  the  principle  applicable  in  equity,  until 
the  lapse  of  twenty  years  from  the  maturity  of  the  debt.  —  Chapman  v. 
Lee,  483. 

14.  Same.. — It  is  a  settled  doctrine  of  this  court,    that  the  vendor's  lien  may 

be  enforced  in  equity,  after  an  action  at  law  tor  the  unpaid  purchase- 
money  has  become  barred  by  the  statute  of  limitations,  and  that  it 
does  not  become  a  stale  demand,  as  that  term  is  used  in  courts  of  equity, 
until  the  expiration  of  twenty  years.  (Manning,  J.,  dissenting,  where 
the  vendor  has  executed  a  conveyance,  and  has  not  taken  a  mortgage, 
nor  otherwise  reserved  a  lien  by  contract.)— ibViorter  v.  J^razer,  74. 

15.  Limitation  of  action  by  mortgagee.  — Attev  default  in  the  payment  of  the 

secured  debt,  a  mortgagee  has  several  distinct  remedies  which  he  may 
pursue,  and  there  are  defenses  peculiar  to  each  of  these  remedies :  if  he 
brings  an  action  at  law  on  the  note  or  debt,  the  statute  of  limitations 
of  six  years  is  a  bar,  although  the  mortgage  is  under  seal,  and  the  right 
of  foreclosure  would  not  be  barred  until  after  the  lapse  of  twenty  years. 
Scott  V.    Ware,  174. 

16.  Statute  of  limitations,  as  bar  in  favor  of  voluntary  grantee. — A  voluntary 

grantee  of  property  is  held  a  trustee,  by  operation  of  law,  for  the  benefit 
of  the  existing  creditors  of  the  grantor  ;  and  when  the  gift  is  of  personal 
property,  and  is  attended  by  no  circumstances  of  concealment,  if  the 
creditors  allow  six  years  to  elapse  without  suit  to  enforce  their  rights, 
the  grantee  may  invoke  the  statute  ot  limitations  as  a  defense. — Lock- 
ard  V.  Nash,  385, 

MANDAMUS. 

1.  When  writ  lies. — A  mandamus  will  not  be  awarded  by  this  court,  when  the 

party  asking  it  has  an  adequate  remedy  by  appeal. — Ex  parte  Gilmer,  234. 

2.  When  writ  lies  to  county  board  of  revenue. — When  a  county  board  of  reve- 

nue is  authorized  and  required,  by  a  special  statute,  to  audit  and  exam- 
ine a  particular  claim  against  the  county,  and  to  draw  their  warrant  on 
the  county  treasurer,  in  favor  of  the  claimant,  for  the  amount  allowed 
by  them  ;  having  audited  and  allowed  the  claim,   they  may  themselves 


INDEX.  737 

MANDAMUS —CONTINDED. 

draw  their  warrant  on  the  treasurer,  or  order  it  to  be  drawn  by  their 
clerk,  or  ministerial  officer ;  and  having  ordered  it  to  be  drawn  by  their 
clerk,  if  he  refuses  to  draw  it  in  proper  form,  the  claimant  can  not  have 
a  mandamus  from  the  Circuit  Court  to  compel  him,  but  must  first  ask 
for  u  peremptory  order  from  the  board  of  revenue. — Parker  v.  Hubbard, 
203. 

3.  When  writ  lies  to  circuit  judge. — When  a  circuit  judge  has  irregularly  grant- 

ed a  prohibition  iu  vacation,  on  a  petition  which  did  not  justify  it,  and 
without  notice  or  a  preliminary  rule  to  show  cause  ;  although  this  court 
will  not  interfere  by  prohibition,  at  the  suit  of  the  inferior  tribunal,  which 
has  disregarded  the  writ,  it  will  grunt  a  writ  in  the  nature  of  a  man- 
damus, commanding  the  circuit  judge  to  set  aside  the  writ  issued  by 
him,  and  to  reverse  his  action  back  to  the  filing  of  the  original  petition. 
-Ec  parte  Boothe,  312. 

4.  When  writ  lies  to  governor. — Whether  the  governor,  in  the  performance  of 

duties  devolved  on  him  in  his  official  capacity,  can  be  controlled  by  the 
judicial  department  of  the  government,  "is  a  question  not  free  from 
difficulty  and  embarrassed  by  a  conflict  of  authority;'  and  the  court  ex- 
presses no  opinion  on  that  question  in  this  case,  nor  on  the  correctness 
of  the  rule  laid  down  in  the  case  of  lennessee  and  Coosa  Railroad  Com- 
pany V.  Moore.  36  Ala  371.— Ptocfc  &  Co.  v.  Cobb,  127. 

5.  When  writ  lies  to  Probate  Court. — This  court  will  award  a  mandamus  to  the 

Probate  Court,  at  the  instance  of  an  executor,  to  compel  that  court  to 
proceed  and  make  a  final  settlement  of  his  accounts,  when  it  improper- 
ly refuses  to  do  so  on  account  of  a  supposed  want  of  jurisdiction. — JSb 
parte  Dickson,  188. 

MARSHAL  OF  SUPREME  COURT. 

1.  Salary. — The  annual  salary  of  the  marshal  and  librarian  of  the  Supreme 
Court  being  fixed  at  82,000  by' the  general  statute  (Code.  §  586);  while 
the  subsequent  law,  making  appropriations  for  the  fiscal  years  1879  and 
1880,  appropriated  "  for  compensation  of  the  marshal  and  librarian, 
$1,500  in  each  year,  in  all  $3,000;''  which  appropriations  were  continued 
in  force  until  the  1st  January,  1881,  while  the  fiscal  year  ends  on  the 
30th  September  in  each  year  ;  and  it  was  further  declared  that  these  ap- 
propriations "  shall  not  be  construed  to  be  in  addition  to  appropriations 
tor  the  same  purposes"  made  by  any  other  laws ; /leM,  per  tot  cur.,  that 
the  marshal  and  librarian  was  not,  during  the  years  1879  and  1880,  enti- 
tled to  draw  more  than  $1,500  as  his  annual  salary  :  Brickell,  C.  J., 
holding  that  the  appropriation  law  repealed  the  general  statute;  Man- 
ning, J.,  that  it  suspended  the  operation  of  the  general  statute,  leaving 
the  residue  of  the  fixed  salary  to  be  provided  for  by  a  future  appropria- 
tion.— Riggs  v.  Brewer,  282. 

MORTGAGE. 

1.  Absolute  transfer,  and  contemporaneous  agreement  to  reeonvey,  construed  to- 

gether as  mortgage. — Where  a  purchaser  of  lands  at  a  sale  made  by  a 
register  in  chancery,  having  given  his  note,  with  surety,  for  the  pur- 
chase-money, and  received  from  the  register  a  certificate  of  purchase, 
afterwards  transfers  the  certificate  to  his  surety,  on  the  recited  consid- 
eration of  his  payment  of  the  debt ;  and  the  surety,  at  the  same  time, 
by  a  separate  writing,  agrees  and  binds  himself  to  convey  the  lands  to 
the  principal,  his  heirs  or  assigns,  whenever  the  money  so  paid  by  him, 
with  interest,  is  refunded  ;  th^  two  instruments  are  to  be  construed  to- 
gether as  one,  and,  being  so  construed,  they  constitute  a  mortgage. — 
Simsv.  Gaines,  392. 

2.  Equitable  mortgage;  what  constitutes. — To  create  a  charge  or  trust,  which 

a  court  of  equity  will  enforce  as  a  mortgage,  the  form  of  the  agreement 
is  not  material,  and  operative  words  of  conveyance  are  not  necessary  : 
if  the  intention  of  the  parties  appears  from  their  agreement,  when  read 
(47) 
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in  the  light  of  thecircnm.stancessnrroandingthemat  thetime.  to  charge 
particular  property,  rights  of  property,  or  credits,  with  the  payment  of 
debts,  the  court  will  regari  it  as  an  equitable  mortgage,  and  will  give 
effect  to  it  as  against  all  persons  «>xcept  innocent  purchasers  for  value. 
Newlin  Fernleydb  Co.  v.  McAfee,  357. 

3.  Same. — An  embarrassed  debtor  at  the  close  of  the  late  war,  owning  prop- 

erty largely  exceeding  in  value  the  amount  of  his  debts,  furnisheil  to  his 
northern  creditors  a  schedule  of  his  lands,  with  the  prices  paid  for  the 
different  tracts;  and  a  written  agreement  was  therenpfm  entered  into  be- 
tween them,  by  which  the  creditors  remitted  the  interest  accrued  on 
their  debts  flnring  the  war,  and  granted  him  indulgence  for  two  years} 
and  in  consideration  thereof,  it  wassiipulated,  that  the  real  estate  men- 
tioned in  his  schedule,  a  copy  of  which  was  annexed  to  the  agreement, 
"is  to  be  held  by  the  said  G.  T.  M,"  debtor,  'Mn  trust  for  the  cred- 
itors signing  this  agreement,  and  whenever  the  same  is  sold,  the  pro- 
ceeds of  said  sales  shall  be  appropriated  and  paid  over,  as  soon  as  re- 
ceived, pro  mtfi  among  the  subscribers  hereto,  in  proportion  to  the 
amounts  severally  due";  and  the  debtoradded.  "I  agree  to  and  accept  as 
binding  the  terms  of  this  agreement,  and  that  the  property  hereinbe- 
fore stated  shall  be  faithfully  held  and  disposed  of  for  the  purp.ises  here- 
in contained."  Held,  that  the  agreement  was  an  equitable  mortgige,  al-« 
though  no  words  of  conveyance  were  used. — lb.  357. 

4.  Mortgage  of  rnilroad   to  be  congtrncter],    and  pnrperly  to  he  acquired. — The 

mortgage,  or  deed  of  trust,  executed  by  the  Alabama  and  Tenneasee 
Rivers  Railro'd  Company,  on  the  1st  July,  1«52,  conveyed  to  Lamar 
and  Halletfi  as  trustees,  '-the  railroad  constructed  and  to  be  con-itructed 
by  the"  said  company,  "with  all  ihe  appurtenances  thereof,  including 
all  lands,  houses,"  &c.,  "franchises,  privileges  and  rights,  and  all  other 
property,  real  and  personal,  now  owned,  or  whi'-.h  may  he  hereafter  owned 
by  the  said"  company,  "and  all  subscriptions  to  their  capital  stock,  to- 
gether with  all  the  tolls,  incomes,  issues  and  profits,  which  may  accrue 
from  said  railroad,  or  from  any  other  source  whatever  ;"  and  contained 
full  covenants  for  further  assurances  and  cf>nvey«nces,  as  might  be 
deemed  necessary  "for  the  better  carrying  into  effect  the  objects  and 
purposes  of  this  indenture,  and  of  making  more  effectual  the  lien  hereby 
intended  to  be  created,  and  to  embrace  the  said  railroad,  and  the  future 
construction  thereof,  together  with  all  the  other  property,  means  and 
effects,  intended  hereby  to  be  mortgaged,  as  shall  hereafter  be  required, 
BO  as  to  make  the  security  and  lien  afore-aid  at  all  times  as  perfect,  com- 
plete, and  effectual  as  practicable."  Hell,  re-affirming- the  former  de- 
cision, that  this  deed  conveyed  the  entire  railroad  from  Selina  to  the 
Georgia  State  line,  as  completed  by  the  Selma,  Rome,  and  Dilton  Rail- 
road Company,  notwithstanding  the  consolidation  with  othercompanies, 
the  change  of  name,  and  the  deflection  from  the  route  contemplated 
when  the  deed  was  mane. — Miyerv.  JohnHlon  &  Stewart,  6fi3. 

5.  Same;  lands  afterwirds acquired  under  grant  by  Congress  — Held,  also,  as  on 

the  former  appeal,  that  although  the  rnorftsage  purp  )rted  to  convey  "aK 
lands  now  owned,  or  which  may  he  hereafter  owned  by''  the  corporation, 
lands  acquired  under  the  grant  by  Congreas  in  liSoC  and  the  confirma- 
tory statute  of  1858  did  not  pass  by  it,  since  the  company  bad  no  power 
to  accept  such  a  grant  when  the  mortgage  was  executed,  and  the  acqui- 
sition of  such  lands  was  not  then  co  n  tern  plated.— i  6.  6  13. 

6.  Same;  rolling-stock. — Held,  also,   as  on  the  former  appeal,  that  all  the 

rolling-stock  afterwards  acquired  by  the  company,  whether  under  its 
old  or  its  new  name,  passed  by  the  mortgage,  but  subject  to  any  valid 
liens  existing  at  the  time  of  the  av;quisition  ;  and  that  the  rolling-stock 
acquired  or  used  by  A.  D.  Breed,  while  operating  the  road  under  his 
contract  with  the  company,  and  transferred  bv  him  to  the  New  York 
Guaranty  Company,  title  th^-reto  never  having  vested  in  the  railroad 
company,  did  not  pass.  — 7/>.  603. 

7.  Consideration  of  m'irtgag''.  -  When  lands,  belonging  to  the  statutory  sep- 

arate estate  ot  a  married  woman,  have  been  sold  and  conveyed  by  her 
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husband  only,  or  by  a  conveyance  which  was  inoperative  to  pass  her 
estate,  she  may  at  any  time  peaceably  enter  into  the  possession,  by  her- 
self or  her  agent,  whenever  she  can  do  so  ;  and  having  regained  the 
possession  peaceably,  and  then  sold  and  conveyed  to  a  third  person, 
who  sold  and  conveyed  by  quit-claim  to  the  original  purchaser,  putting 
him  in  possession,  and  taking  a  mortgage  on  the  land  to  secure  the 
payment  of  the  purchase-money,  the  mortgage  is  supported  by  n  valid 
and  adequate  consideration. —  Vaughan  v.  Marable,  60. 

8.  Mortgarje   of  wife's   separate   estate. — A   married  woman   can  not,  either 

directly  or  indirectly,  by  mortgage  or  absolute  deed,  convey  property 
belonging  to  her  statutory  separate  estate,  in  consideration  of  the  debt 
of  her  husband  ;  and  having  executed  such  conveyance,  she  may  come 
into  equity  to  have  it  set  aside  and  cancelled,  without  averment  or 
proof  of  fraud,  duress,  or  improvidence  in  the  transaction. — Boylston  v. 
Farrior,  564. 

9.  Liability  of  first  mortgagee   to  second,   on  account. — As  between  the  first 

mortgagee  and  a  second  mortgagee  of  a  part  of  the  same  property,  the 
former  is  required  to  exercise  good  faith  and  reasonable  diligence  in  the 
assertion  and  enforcement  of  his  rights  ;  but  he  will  not  be  charged  in 
equity,  at  the  suit  of  the  latter,  with  the  value  of  property  covered  by 
his  mortgage,  which  was  lost,  destroyed,  or  removed  beyond  his  reach, 
by  the  act  of  the  mortgagor,  without  fraud  or  gross  negligence  on  his 
part  — Shields  &  Kimbrough  v.  Purnell,  504. 

10.  Registration  fees,  as  between  mortgagor  and  mortgagee. — The  registration  of 

a  mortgage  is  intended  solely  for  the  benefit  and  protection  of  the 
mortgagee,  and  re.sts  wholly  in  his  election  ;  and  in  the  absence  of  an 
agreement,  express  or  implied,  to  the  contrary,  he  can  not  hold  the 
mortgagor  liable  for  the  costs  or  fees  of  registration. — Simon  &  Marks 
V.  Sticell,  241. 

11.  Mortgagee's  remedies  after  default.— Mter  default  in  the  payment  of  the 

secured  debt,  a  mortgagee  has  several  distinct  remedies  which  he  may 
pursue,  and  there  are  defenses  peculiar  to  each  of  these  remedies :  if  he 
brings  an  action  at  law  on  the  note  or  debt,  the  statute  of  limitations 
of  six  years  is  a  bar,  although  the  mortgage  is  under  seal,  and  the  right 
of  foreclosure  would  not  be  barred  until  after  the  lapse  of  twenty  years. 
Scott  V.    Ware,  174. 

12.  Description  of  property  in  mortgage. — "Fourteen  mnles,  now  on  my  plan- 

tation iu  Russell  county,"  is  a  sufficient  description,  in  a  mortgage,  of 
the  property  conveyed  by  it ;  and  parol  evidence  of  the  fact  that  the 
mortgagor  had  but  one  plantation  in  said  county,  and  that  he  had  on  it 
fourteen  mules,  renders  the  description  definite  and  certain,  and  the 
property  capable  of  identification. — Hurt  v.  Bedd  &  Co.,  85. 

13.  Sale  of  mortgaged  property  under  attachment ;  right  of  mortgagee  to  surplus 

proceeds,  as  against  junior  attachment. — When  mortgaged  personal  prop- 
erty is  seized  under  attachment  against  the  mortgagor,  before  the  regis- 
tration of  the  mortgage,  and  is  sold  as  perishable,  the  lien  of  the  attach- 
ment must  prevail  over  that  of  the  mortgage;  but,  if  the  mortgage  is 
duly  recorded  before  the  rendition  of  judgment  in  the  attachment  suit, 
and  the  proceeds  of  sale  exceed  the  amount  of  that  judgment,  the  mort- 
gagee may  claim  the  surplus  in  the  hands  of  the  sherifif ;  or  he  may 
interpose  a  claim  to  it,  and  recover  it  on  the  trial  of  a  statutory  contest 
with  a  junior  attaching  creditor,  whose  attachment  was  levied  on  it,  in 
the  hands  of  the  sheriff,  after  the  registration  of  the  mortgage.— ib.  85. 

14.  Injunction  of  sale  under  power  of  sale  in  mortgage. — A  court  of  equity  has 

undoubted  jurisdiction  to  restrain,  by  injunction,  the  execution  of  a 
power  of  sale  in  a  mortgage,  or  deed  of  trust ;  but  this  jurisdiction  is 
exercised  with  great  care  and  caution,  and  only  when  it  is  made  to 
appear,  by  clear  and  precise  allegations  of  distinct  facts,  that,  by  reason 
of  fraud,  or  want  or  illegality  of  consideration,  the  collection  of  the 
debt  is  against  good  conscience,  and  the  sale  would  work  irreparable 
injury. —  Vaughan  v.  Marable,  60. 

15.  Fbreclosure  of  mortgage  in  equity. — A  mortgagee  may  come  into  equity  to 


740  INDEX. 

MORTGAGE— Continued. 

forficlose  his  mortgage,  nlthongh  it  contains  a  power  of  sale  ;  or  he 
may  file  a  cross-bill  to  foreclDse,  when  the  uriginul  bill  seeks  an  injanc- 
tiou  and  Ciincellation  — Ih.  6(i. 

16.  Same;  under  amended  bill.  -Uuder  a  hill  filed  hy  a  creditor  in  behalf  of 

himself  and  all  other  creditors  of  the  deceased  debtor,  the  complainant 
can  not,  by  an  amended  bill,  ask  the  foreclosure  of  a  mortgage  given  to 
secure  his  individual  debt. — Sf.oU  v.   Ware,   174. 

17.  Injunclion  against  icasie  by  mortgagor. — A  mortgagor  in  possession,  com- 

mitting waste  after  a  decree  of  foreclosure  bad  been  rendered,  but 
before  it  has  been  executed,  may  be  restrained  by  injanction. — JUalone 
&  Foolev.  Marriott,  483. 

18.  Decree  of  forecloxure ;  whether  final,  or  interlocutory. — A   decree   of  fore- 

closure and  salr,  under  a  bill  filed  by  a  mortgagee,  is  purtly  final,  and 
partly  intsrlocutory  ;  that  is,  it  is  so  far  final  that  an  appeiil  will  lie 
from  it,  and  it  is  also  interlocutory,  in  a  limited  sense,  inasmuch  as  fur' 
ther  proceedings  are  contemplated,  and  necessary  to  curry  it  into  effect, 
lb.  486. 

19.  Assignment  of  such  decree,    or  of   mortgage  debt. — If  the   complainant 

assigns  his  decree  of  foreclosure,  or  assigns  the  mortgage  debt  utter  the 
rendition  of  such  decree,  it  is  not  indispensably  necessary  that  the 
assignee  should  be  brought  in  as  a  party  ;  though  he  may  appear,  and 
propound  his  interest,  when  necessary  to  protect  his  rights  against  sub- 
sequent transactions  between  his  assignor  and  the  defendants  — lb.  4^6. 

20.  Purchase  pendente  lite  — A  purchaser  from  the  mortgagor,  pending  a  suit 

to  foreclose,  bays  at  his  own  peril,  and  is  bound  by  the  proceedings, 
whether  he  is  made  a  party  or  not;  and  he  can  not  claim  to  have  the 
proceedings  suspended  until  he  is  brought  in  as  a  party. — lb.  486. 

21.  Partird  payments  after  decree  of  foreclosure ;  how  m'ule  avaiUMe — When 

partial  payments  are  made  on  the  mortgage  debt,  after  the  rendition  of 
a  decree  of  foreclosure,  and  the  mortgagee  refuses  to  recognizo  and 
allow  them,  the  chancellor  may,  in  vacation,  on  petition  filed,  verified 
by  affidavit,  order  a  suspension  of  the  decree  nntil  the  balance  properly 
due  can  be  ascertained;  but  such  petition  must  state  with  particularity 
the  amounts  and  dates  of  the  several  payments  claimed  to  have  been 
made,  and  must  aver  the  complainant's  refusal,  on  request,  to  allow 
them.— 76.  486. 

22.  Same;  parties  to  petition,  and  practice.  —The  complainant  in  the  decree  of 

foreclosure,  or  his  assignee  having  an  interest  in  its  execution,  should 
be  made  a  party  to  such  petition;  and  when  a  suspension  ot  the  decree 
is  ordered,  on  the  ex  parte  application  of  the  defendant,  he  should  be 
required  to  give  ample  security  to  indemnify  tHe  parties  in  adverse 
interest,  as  in  the  analogous  ca.se  of  superseding  an  execution  at  law  oa 
account  of  partial  payments. — lb.  4S6. 

23.  Release  of  part  of  lands  from  mortgage;  remedy  of  purchaser. — If  the  com- 

plainant has  released  a  portion  of  the  mf»rtgaged  lands,  in  favor  of  a 
purchaser  from  the  mortgagor,  the  purchaser  may  intervene  by  petition, 
and  ask  a  suspension  of  the  decree  as  to  the  lauds  so  released;  but  the 
assignees  of  the  decree  are  necessary  parties  to  such  petition,  and  a  sus- 
pension of  the  decree  should  not  be  granted  without  requiring  ample 
security  to  protect  and  indemnify  the  parties  thereby  delayed  ;  nor  is 
it  proper  to  make  the  register  in  chancery  a  party  to  the  petition. — lb. 
486. 

24.  Bdl  to  redeem ;  who  may  fie.— "So  person  can  come  into  a  court  of  equity, 

for  a  redemption  of  a  mortgage,  but  he  who  is  entitled  to  the  legal 
estate  of  the  mortgagor,  or  claims  a  subsisting  interest  under  him. — Ra- 
pier V.  GuJf  City  Paper  Co.,  '^30. 

25.  When  junior  mortgagee  or  assignee  may  come  into  equity. — When  personal 

property  is  incumbered  by  several  conflicting  liens  and  claims,  created 
by  mortgages,  the  levy  of  executions,  and  the  interposition  o(  a  statu- 
tory claim  to  try  the  right  of  property,  the  holder  of  a  junior  claim  or 
lien,  whether  as  judgment  creditor,  mortgagee,  or  assignee  of  the  mort- 
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gagor,  miiy  come  into  equity,  to  have  the  refsppctive  liens  adjusted,  and 
the  property  sold  for  their  sati^fnetiou.  -  lb   t530 

26.  Btceiver  agninsl  mortgitqee  in  possession. — The  general  principle  is,  that 

a  mortgagee  in  ponsession  will  not' be  dispossessed  by  the  appointment 
of  a  receiver;  and  a  case  is  not  taken  our  of  the  operation  of  this  prin- 
ciple, because  the  pruperty  in  controversy  is  a  newspaper  and  printing 
establishment,  which  it  may  be  desirable  to  sell  as  an  active  business  in 
actualoperation.— i6.  330. 

27.  Bents  and  profits  of  mortgcujed  property —So  lonj^  as  a  mortgagor  remains 

in  possession,  the  rents  and  profits  of  right  belong  to  him,  and  he  may 
receive  find  apply  them  to  his  own  use  ;  and  if  he  makes  default-in  the 
payment  of  the  secured  debt,  and  becomes  insolvent,  the  mortgagee 
may  have  a  receiver  appointe<1,  pending  a  suit  for  foreclosure,  and  thus 
intercept  the  rents  and  profits,  when  the  property  itself  is  not  adequate 
security,  or  when  there  is  imminent  danger  of  waste  or  destruction. 
hire  Tulbissee  M<in.  Co.,  56S. 

28.  Apportionmmt  of  profits  earned  by  receivers. — Where  a  manufacturing  com- 

pany executed  a  mortgage  or  deed  of  trust  on  its  fartory  and  franchises, 
for  the  security  of  certain  bondholders,  and  afterwards,  becoming  insol- 
vent, executed  an  assignment  ol  ail  its  property,  for  the  benefit  of  all 
its  creditors  generally  ;  and  the  trustees  then  filed  a  bill  lor  the  fore- 
closure of  the  mortgage  or  deed  of  trust,  n.aking  the  assignees  parties, 
and  alleging  that  it  would  be  for  the  interest  of  all  the  parties  con- 
cerned that  the  factory  should  be  operated  in  accordance  with  the  pro- 
visions ol  the  assignment,  subject  to  n.odification  by  the  court  from 
time  to  time;  and  the  assignees  then  filed  a  bill  for  the  settlement  of 
the  assignment,  marshalling  the  assets,  etc.;  and  receivers  were  ap- 
pointed, who  operated  the  factory  for  a  number  of  years,  under  the  gen- 
eral orders  of  the  court,  without  objection  from  any  of  the  parties  or 
creditors;  held,  that  the  net  profits  realized  by  the  receivers  should  be 
apportioned  between  the  mortgagees  (or  bondholders)  and  the  general 
creditors— the  former  being  entitled  to  the  portion  realized  from  the 
use  of  the  morlgaged  property,  and  the  latter  to  the  residue  arising 
from  the  use  of  the  property  not  covered  by  the  mortgage.  —  lb   568. 

29.  Practice  as  to  distribution  of  funds  between  several  claimants,  under  liill  to 

/orec/ose.  — Under  a  bill  to  foreclose  a  mortgage  or  deed  of  trust  executed 
by  a  railroad  company  for  the  benefit  of  all  its  bondholders,  filed  by 
the  trustees,  against  the  purchas-rs  of  the  equity  of  redemption  at  a 
sale  in  bankruptcy;  all  the  bondholders  having  come  in  and  proved 
their  claims  before  the  register  under  a  reference,  and  his  report  dis- 
closing the  fact  that  some  of  the  bonds  had  been  indorsed  by  the  State 
under  the  provisions  of  the  act  of  February  21st,  1870;  the  chancellor 
must,  of  necessity,  deterniine  the  order  in  which  the  claims  shall  be 
paid;  and  since  no  motion  or  petition  was  necessary  for  that  purpose, 
it  is  immaterial  that  the  holders  of  the  indorsed  bonds  asserted  their 
right  of  priority  by  petition,  and  that  the  chancellor  acted  on  it  without 
notice.  — Co/<  v.  Barnes.   108. 

30.  When  mortgagee   is  purchaser  for   value. — When  a  mortgage  is  taken  as 

security  for  a  loan  or  advance  contemporaneously  made,  the  mortgagee 
is  entitled  to  protection,  as  a  purchaser  for  value,  against  outstanding 
equities  of  which  he  had  no  notice.  —  W h.tlan  v-  McCreary.  319. 

31.  Usury  in  mortgage  debt ;  how  available  as  defense.  —  Usury  in  a  debt,  secured 

by  mortgage,  does  not  affect  the  validity  of  the  mortgage,  and  is  not 
available,  at  law,  in  defense  of  an  action  founded  on  the  mortgage. 
Kelly  V    Motnle  B.  &  L   Association,  501. 

32.  Equitable  relief  against  usury.  -When  a  mortgagor  comes  into  equity  for 

relief,  on  the  ground  ot  usury,  he  is  required  to  pay  the  principal  and 
legal  interest,  and  is  relieved  only  from  the  usury,  in  the  at)sence  of 
some  peculiar  fact  or  circumstance. —  Uhtfeld,er  &  Co.  v-  Carter's  Adm'r, 
527. 

33.  Same  —The  mortgage  in  this  case,  on  the  facts  proved,  is  a  mere  cover  or 

device  for  usury  ;  purporting  to  have  been  giveo  (o  secure  the  payment 


742  INDEX. 

MORTGAGE— CoNTiiJOED. 

of  advances  to  enable  the  mort;4agor  to  make  a  crop,  and  binding  him 
to  deliver  forty  bales  of  cotton  (and  fifty  four  the  second  year,  on  its 
renewal),  for  storage  and  sale  by  the  mortgagee,  or  to  pay,  as  liquidated 
damages,  one  month's  storage  and  a  commission  of  two  and  a  half  per- 
cent, on  the  value  of  the  quantity  not  delivered  ;  while  the  proof 
showed  that  the  mortgagee  was  a  retail  merchant  in  town,  not  engaged 
in  the  storage  of  cotton,  and  knew  that  the  mortgagor,  a  freedman,  was 
d  man  of  limited  means,  who  did  not  raise  more  than  half  the  stipu- 
lated number  of  bales,  and  did  not  have  the  pecuniary  ability  to  supply 
the  deficiency  by  purchase. — 1  b.  527. 

NOTICE. 

1.  Of  agency. — When  a  purchaser  at  a  sale  made  by  an  agent,  under  a  power 

in  a  mortgage,  has  knowledge  of  the  fact  of  agency,  though  not  of  the 
principal's  name,  he  is  put  on  inquiry  as  to  the  name  of  the  principal  ; 
and  if,  instead  of  paying  the  purchase-money  according  to  the  terms  of 
the  sale,  he  enters  into  an  arrangement  with  the  agent  prejudicial  to  the 
rights  of  the  principal,  he  can  claim  no  advantage  from  his  ignorance  of 
the  name.  —  Whelan  v.  McCreary,  319. 

2.  Notice  to  corporation,  or  to  director. — A.  corporation  will  not  be  charged 

with  notice,  merely  because  one  of  its  directors,  or  other  oflScer,  had 
notice  when  acting,  not  for  the  corporation,  but  in  the  transaction  of 
private  business,  and  under  such  circumstances  that  its  communication 
to  the  other  directors  or  ofiBcers  was  not  to  be  expected. — lb.  319. 
3  }i'hen  purchaser  is  chargeable  with  notice. — Notice  of  facts  which  are  suffi- 
cient to  put  the  purchaser  on  inquiry,  is  equivalent  to  actual  notice  of 
the  facts  which  he  would  have  discovered  by  proper  inquiry. — Boggt 
V.  Price,  514. 

4.  Same. — A  purchaser  of  land,  which  is  at  the  time  in  the  possession  of  a 

third  person,  is  put  on  inquiry  as  to  the  nature  of  that  possession,  and 
the  character  of  the  title  or  interest  claimed,  and  is  chargeable  with 
constructive  notice  of  the  facts  which  inquiry  would  have  developed  ; 
and  a  purchaser  at  a  public  sale,  at  which  notice  is  given  of  an  adverse 
claim,  is  chargeable  with  actual  notice  of  such  asserted  claim. — Hend- 
ricks V.  Kelly,  388. 

5.  When  sub-pur chiiser  is  chargeable  wUh  notice. — A  purchaser  of  lands  is 

chargeable  with  constructive  notice  of  every  fact  which  appears  on  the 
face  of  his  deed,  or  of  any  other  deed  which  forms  a  necessary  link  in 
his  chain  of  title  ;  and  when  it  thus  appears  that  his  vendor  purchased 
from  a  guardian,  who  had  no  authority  to  sell,  he  is  chargeable  with 
notice  of  the  outstanding  legal  title  iu  the  ward,  and  can  not  claim 
protection  against  the  lion  for  the  purchase- money,  if  the  ward  elects 
to  ratify  the  sale.— tS'/tor/er  v.  Fiazer,  74. 

6.  Lis  pendens;  when    operating  as  notice. — Mahne  &  Foote  v.  Marrisott, 

486  ;  Coles  v.  Allen,  Freer  &  Illges,  98. 

OFFICERS. 

1.  Summary  remedy  to  compel  delivery  of  official  hookf,  papers,  etc.;  who  may 
assert. — The  summary  remedy  to  compel  the  delivery  of  books,  papers, 
etc.,  unlawfully  withheld  by  a  person  whose  term  of  office  has  expired, 
is  given  only  to  the  "  qualified  successor"  in  the  office  (Code,  $§  206- 
12);  and  when  the  petition  is  filed  by  a  person  who  has  been  declared 
entitled  to  the  office  after  a  protracted  contest,  but  whose  term  of  office 
will  expire  on  the  earliest  day  at  which  the  petition  can  be  brought  to 
hearing,  and  the  person  by  whom  the  office,  with  the  books,  papers,  etc., 
has  been  unlawfully  withheld,  has  been  elected  for  the  succeeding  term, 
the  petitioner  is  not  entitled  to  the  relief  prayed. — Beebe  v.  RMnson, 
171. 

PARENT  AND  CHILD.    See  Inpants,  3-4, 
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1.  Of  crop/i ;  evidence  of  record  in  ac'ion  of  unlawful  detainer. — In  a  statutory 

proceeilinjj;  for  the  piirtitiou  ol  crops  between  two  joint  owners  (Code, 
§^3521-2!)),  it  is  permissible,  if  not  necessary,  for  the  plaintiff  to  prove 
that,  before  the  institution  of  the  proceeding,  he  was  dispossessed  by 
the  defendant  of  the  crops,  and  of  the  land  on  whinb  they  were  raised  ; 
and  the  record,  or  papers,  of  the  action  f>f  unlawful  detainer,  are  the 
highest  and  best  evidence  of  the  eviction;  and,  as  preliminary  to  their 
iutroduction,  the  justice  may  testify  to  the  fact  that  there  was  such  a 
suit  between  the  parties  in  his  court.  —  (jfassenheimer  v.  Hugulty,  83. 

2.  PartUion    between     devisees,    as    tenants    in    common,    before    probate   of 

will. — The  title  of  a  devisee  is  derived  from  the  will,  and  vests  at  the 
death  of  the  testator,  and  the  probate  of  the  will  has  relation  to  that 
time;  and  where  there  is  a  devise  to  several  as  tenants  in  common,  to 
be  equally  divided  among  theui  by  private  agreement,  a  division  before 
the  probate  of  the  will  vests  the  title  ot  each  to  his  part  in  severalty, 
though  the  .subsequent  probate  is  indispensable  as  evidence  of  his  title 
under  the  fi'\\[.  — Goodman  v.   Winter,  410. 

3.  Partition  amorxj  decisees,  described  as  heirs. — When  lands  are  divided,  by 

voluntary  agreement,  as  required  by  the  will,  among  several  devisees 
who  take  as  tenants  in  common,  the  description  of  the  parties  as  heirs, 
instead  of  devisees,  does  not  afifect  the  validity  of  the  partition,  or  the 
title  of  each  devisee  in  severalty  to  the  portion  allotted  to  him;  and 
where  some  of  the  devisees  take  only  estates  for  life,  with  remainder  to 
their  children,  the  share  allotted  to  each  tenant  for  life  vests  equally 
in  the  remaindermen.  — i6.  410. 

4.  Pre.iumptinn  of  partition  from  possession  and  lapse  of  time. — Possession  by 

a  devisee  and  those  claiming  under  him,  for  more  than  twenty  years, 
of  a  portion  of  the  land  devised  to  him  and  others  as  tenants  in  comr 
mon,  with  directions  for  an  amicaole  division  among  them,  is  sufficient 
to  raise  the  presumption  of  a  valid  partition,  and  the  allotment  of  that 
portion  to  him  in  severalty. —76.  410. 

5.  Same  — Where  parties  have  held  possession  of  lands  for  thirty-six  years, 

without  disturbance  or  adversary  claim,  under  a  partition  made  by  com- 
missioners acting  under  an  order  or  decree  of  a  court  of  equity,  the 
partition  will  be  regarded  as  regularly  and  rightfully  made,  without  any 
inquiry  into  the  regularity  of  the  proceedings  by  which  it  was  effected. 
Baker  V.  Prewitt,  551. 

6.  Same. — Under  a  bill  filed  by  an  executor,  for  a  partition  of  lands  between 

the  widow,  on  her  second  marriage,  and  the  children  and  devisees,  the 
will  giving  the  widow  an  estate  in  fee  ;  a  deed  executed  by  commission- 
ers appointed  by  the  court,  and  approved  by  the  court,  conveying  her 
portion  of  the  land  to  her  and  her  husband,  by  word-s  which  vest  in 
them  equal  interests  with  the  right  of  survivorship,  will  be  presumed, 
after  the  lapse  of  thirty-five  years,  to  have  been  authorized  by  the  facts 
which  were  in  evidence  before  the  court, — lb.  551. 

PARTNERSHIP. 

1.  Use  of  partnei-'a  individual  property  by. — When  a  partner  devotes  his  in- 
dividual property,  or  the  usnfrnct  thereof,  to  the  uses  of  the  partner- 
ship, the  title  remiiiniug  in  him,  and  there  being  no  express  contract  of 
lease,  the  use  ceases  on  the  termination  of  the  partnership,  and  does 
not  pass  to  an  assignee  of  the  partnership  property. — Rapier  v.  Oulf 
CUy  Paper  Co.,  330. 

PLEADING  AND  PRACTICE. 

1.  Joinder  of  counts  I  when  allowed. — By  statutory  provision  (Code,  §  2986), 
all  actions  on  contracts,  express  or  implied,  for  the  payment  of  money, 
whf-ther  under  seal  or  not,  may  be  joined  ;  but  the  joinder  of  counts  ex 
contractu  with  counts  ex  delicto  is  unaffected  by  statutoty  provisions,  and 
is  good  ground  of  demurrer  tq  the  entire  compiaint. — Whilden  4?  Sons 
V,  P.  &  M.  Bank,  1. 
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2.  Form  of  count;  hoic  determined. — When  a  party  may,  at  his  election,  on 

the  same  state  of  facts,  sue  either  in  tort  or  on  contract,  altbongh  it 
may  be  difficnU  to  determine  the  form  of  action  to  which  the  connt  be- 
longs, its  character  most  be  determined  by  the  facts  stated  in  the  body, 
and  the  form  of  action  must  be  intended  to  be  that  which  is  alone 
adapted  to  the  measure  of  recovery  for  which  the  plaintiff  proceeds. 
lb.  1. 

3.  Same  ;  difference  between  tort  and  contract.  —When  a  coaut  states  facts  which 

show  a  right  of  action  in  trover  lor  the  conversion  ot  plaintiff's  goods 
by  defendant,  or,  at  his  election,  waiving  the  tort,  in  assumpsit  for  the 
proceeds  of  sale  ;  if  it  proceeds  for  the  value  of  the  goods,  ^nd  deduces 
the  defendant's  liability  from  his  failure  and  refusal  to  pay  them  to^he 
plaintiff  on  demand,  it  is  ex  contractu.  — lb.  1. 

4.  Complaint  on  acceptance,  or  promise  to  accept. — In  declaring  against  a  party 

as  the  acceptor  of  a  bill  of  exchange,  it   is  not  necessary  to  aver  that 
the  acceptance  was  in  writing  ;and  in  declaring  on  a  promise  to  accept, 
made  before  the  bill  was  drawn,  it  is  not  necessary  to  aver  that  it  was  in  . 
writing  and  nncondititmal ;  though  the  proof  of  these  facts  on  the  trial 
may  be  necessary  to  entitle  the  plaintiff  to  recover. — lb.  1. 

5.  Parties ;     husband  and  wife. — An  action   to    recover  the  rents,   income 

and  profits,  of  property  belonging  to  the  wife's  statutory  separate 
estate,  which  may  accrue  after  the  property  has  como  to  the  possession 
of  the  husband,  must  be  brought  in  bis  name  ;  bat  rents  accruing  at 
the  time  of  the  marriage,  on  a  lease  of  her  lands  made  by  the  wife  while 
sole,  are  a  part  of  the  corpus  of  ber  estate,  and  an  action  to  recover 
them,  or  founded  on  the  promise  of  a  stranger  to  pay  them,  though 
such  promise  is  made  during  coverture,  is  properly  brought  in  the  name 
of  the  wife.  —  Boggs  v.  Price,  514. 

6.  Pka;  sufficienqj  in  averment  of  fads,   or  teqal  conclusions. — In   an   ac- 

tion on  a  promissory  note  given  for  the  price  of  a  fertilizer  sold  by 
plaintiffs  to  defendant,  a  plea  averri"Dg  that  the  fertilizer  had  not  been 
inspected,  stamped  or  branded,  as  required  by  the  second  section  of  the 
statute,  is  not  objectionable  lor  vagueness  or  indefiniteness,  nor  as 
averring  legal  conclusions  instead  of  facts. — Penfro  &  Andrews  v.  Loyd, 
94. 

7.  Same  ;  place  rf  sale ;  sufficiency  of  plea. — Although  the  said  statute  had  no 

extra-territorial  operation,  and  did  not  affect  the  validity  of  sales  made 
in  another  State  ;  yet,  in  a  plea  setting  up  a  failure  to  comply  with  the 
requisitions  of  the  statute,  in  defense  of  an  action  on  a  note  given  for 
the  price  of  a  fertilizer,  it  is  not  necessary  to  aver  that  the  sale  was 
made  in  Alabama  :  if  it  was  not  made  here,  the  fact  would  be  good 
matter  for  a  replication  to  the  plea. — lb.  94. 
•  8,  1^ hen  sworn  replication  is  necessary. — When  a  promissory  note,  or  other 
written  instrument,  i?  offered  in  evidence  under  the  plea  of  set-off,  or 
-  other  plea  in  bar,  the  execution  or  assignment  thereof  can  only  be  put 
in  issue  by  a  replication  verified  by  affidavit  (Code,  ^  3037);  and  this 
rule  applies  to  a  note  which  purports  to  be  signed  by  the  maker's  mark 
only,  and  is  not  attested  by  any  witness.  —  Walker  v.  Bentley,  92. 

PRESUMPTIONS.    See  Etidenoe,  35-40. 

PROHIBITION, 

1.  By  circuU  judge,  to  inferior  tribunal.— A  circuit  judge  has  authority  to  grant 

writs  of  prohibition,  or  other  original  remedial  writs,  which  were  grant- 
able  by  judges  at  common  law  ;  and  when  the  writ  is  issued  by  him, 
though  on  an  insufficient  petition,  or  otherwise  irregularly,  it  can  not 
be  disregarded  or  disobeyed  by  the  inferior  tribunal  to  which  it  is  di- 
rected ;  nor  will  this  court,  in  such  case,  interfere  by  prohibition,  at  the 
instance  of  the  inferior  tribunal,  to  restrain  action  under  a  writ  irregu- 
larly issued. — Ex  parte  Boothe,  312. 

2.  Same  ;  practice. — A  writ  of  prohibition  sbonld  never  be  issued  by  a  circuit 
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judge  in  vncation,  nor  withont  notice  to  the  tribunal  and  persons  to  be 
affected:  when  applicution  is  made  for  the  writ  in  vacation,  a  rule  to 
show  cause  should  be  first  granted,  returnable  to  the  next  term  of  the 
court,  and  should  be  served  on  the  judge,  or  court,  and  on  the  parties; 
and  at  the  next  term,  no  cause  being  shown  against  it,  a  peremptory 
writ  may  be  issued. — 76.  312. 
3.  Same;  icIkh  mandamus  lies  to  circiiH  judge. — When  a  circuit  judge  has  ir- 
regularly granted  a  prohibition  in  vacation,  on  a  petition  which  did  not 
justify  it,  and  without  notice  or  a  preliminary  rule  to  show  cause;  al- 
though this  court  will  not  interfere  by  prohibition,  at  the  suit  of  the 
inferior  tribunal,  which  has  disregarded  the  writ,  it  will  grant  a  writ  in 
the  nature  of  a  mandamus,  commanding  the  circuit  jtfdge  to  set  aside 
the  writ  issued  by  him,  and  to  reverse  his  action  back  to  the  filing  of 
the  original  petition. — Ilr.  312. 

RAILROADS. 

1.  State  indorsement  of  bonds  ;  extent  of  statutory  lien,  and  shbrogation  of 

holders  to. — 'Cell  v.  Barnes,  lo8  See  Bonds,  9-10. 

2.  Governor's  power  to  indorse  ;  character  of  bonds  as  negotiable  instruments; 

rights  of  bolder,  etc. — Flock  &  to.  v.  Cobb,  I'll.  See  Bonds,  11-16. 

3.  Retirement  of  bonds,  and  sub.stitution  of  new. — lb.  127.  See  Bonds,  17. 

4.  fJonsolidalion  of    companies.  —  Meyer  v.    Johnston  and  Stewart,    603.    See 

COBPORATIONS,    14-17. 

5.  Morlrjage  qt  7oad  to  be  constructed,  rolling-stock  etc.;  what  passes* — 76. 

603.    See  Mortgages,  4-6. 

RELEASE. 

1.  When  not  admission  of  indebtedness.— A.  release  cff  "all  actions  and  rights 

of  action,"  given  by  plaintiff  to  defendant,  for  valuable  consideration, 
alter  suit  brought,  is  not  an  admission  of  indebtedness  at  the  com- 
mencement of  the  suit:  it  may  be  simply  a  purchase  of  his  peace  by  de- 
fendant, such  as  any  man  may  lawfully  make,  without  admiting  any 
indebtedness  thereby.  —  Orawford  v.  McLeod,  240. 

2.  Release  of  part  of  lands  from  mortgage. --li  the  complainant  has  released  a 

portion  of  the  mortgaged  lands,  in  favor  of  a  purchaser  from  the  mort- 
gagor,, the  purchaser  may  ii^tervene  by  petition,  and  ask  a  suspension 
of  the  decree  as  to  the  lands  so  released;  but  the  assignees  of  the  decree 
are  necessary  parties  to  such  petition,  and  a  suspension  of  the  decree 
should  not  be  granted  without  requiring  ample  security  to  protect  and 
indemnify  the  parties  thereby  delayed;  nor  is  it  proper  to  make  the  reg- 
ister in  chancery  a  party  to  the  petition. — Malone  &  Foote  v.  Marriott, 
486. 

3.  Release  of  surety  by  distributee. — A  release  from  his  liability,  procured  by 

the  surety  from  the  female  distributees,  on  payment  of  a  nominal  or 
insignificant  sum  of  money,  is  not  available  to  him  as  a  defense,  unless 
he  proves  that  it  was  executed  by  them  with  full  knowledge  of  all  the 
facts,  after  being  informed  of  its  contents  and  legal  effect.  —Baines  v. 
Barnes,  375. 

SALARIES. 

1.  Laws  flnng  salaries  of  public  officers,  and  laivs  making  appropriations. 

When  the  salarj'  of  a  public  officer  is  fixed  by  law,  it  requires  no  spe- 
cial appropriation  to  give  it  effect  ;  and  a  subsequent  statute,  merely  ap- 
propriating a  less  sum  to  pay  his  salary,  would  not  opente  a  repeal  of 
the  general  statute  by  implication,  unless  such  legislative  intentioa 
clearly  appeared.— 7?ig7.s- r    Brewer.  282. 

2.  Salary  of  marshal  and  librarian  of  Supreme  Court— The  annual  salary  of 

the  marshal  and  librarian  of  the  Supreme  Court  being  fixed  at  $2,U00 
by  the  general  statute  (Code,  §586),  while  the  subsequent  law,  making 
appropriations   for  the  fiscal  years   1879  and  1880,  appropriated  "for 


746  INDEX. 

SALARIES— Continued. 

compfnsatioa  of  the  marshal  and  libmrian,  $1,500  in  each  year,  in  all 
$3,0o0;"  which appropnatioiis  were  coutiiuied  in  force  until  l«t  January, 
1881,  while  the  fiscal  year  ends  on  the  3l)th  .September  in  each  year;  and 
it  was  further  declared  that  these  appropriations  "shall  not  becoustriied 
to  be  in  addition  to  appropriations  for  the  same  purp  )ses"  made  by  any 
other  laws; /le/d,  per  tut  cur.,  that  the  marshal  and  librarian  was  not, 
daring  the  years  1879  and  18S0,  entitled  to  draw  more  than  $1,500  as 
his  annual  salary:  BaicKELL  C.  J.,  holding  that  the  appropriation  law 
repealed  the  general  stjitnte;  Manning,  J.,  that  it  suspended  the  opera- 
tion of  the  general  statute,  leaving  the  residue  of  the  fixed  salary  to  be 
provided  for  by  a  I'atare  appropriation.  — 76.  282. 

SHERIFFS. 

1.  Renewal  of  bond;  conclusiveness  of  proceedings,  and  how  revised. — When  a 

county  board  of  revenue,  which  is  made  a  court  of  record,  is  author- 
ized to  examine  the  bonds  of  county  oflSoers,  to  require  a  new  bond 
from  an  officer  whose  old  bond  is  found  insufficient,  and  to  report  a  va- 
cancy in  the  office  on  his  failure  to  give  a  new  bond  as  required  ;  the 
action  of  the  board,  declaring  the  sheriffs  bond  insufficient,  and  rrqnir- 
ing  a  new  bond,  is  final  and  conclusive,  no  appeal  from  its  decision  be- 
ing given  by  the  statute,  and  can  not  be  revised  or  reversed  by  the  Cir- 
cuit Court ;  yet,  if  the  record  of  the  proceedings  of  the  board  fails  to 
show  a  compliance  with  the  legal  requirements,  they  may  be  removed  by 
certiorari  into  the  Circuit  Court,  and  there  quashed. — Ejcpii.rtbBo(^he,  :il2. 

2.  Return  as  to  service  of  process;  conclusiveness  of.— A  return   of  the  ser- 

vice of  process,  indorsed  on  it  by  the  sheriff,  or  coroner  acting  in  his 
stead,  being  the  performance  of  an  act  in  the  discharge  of  his  official 
duty,  is  presumed  to  have  been  made  under  oath,  and,  until  set  aside 
by  the  court,  or  disproved  in  a  proper  case,  imports  absolute  verity,  like 
any  other  part  of  the  record. — Dunklin  v.   Wilson,  1G2. 

STATUTES. 

1.  Repealing  statutes  by  implication  — The  repeal  of  statutes  by  implication  is 

not  favored  :  it  is  only  when  there  is  an  irreconcilable  conflict  between 
two  statutes,  and  when  a  reasonable  field  of  operation  can  not  be  found 
for  the  later,  that  it  is  allowed  to  repeal  the  former  by  implication. 
Parker  v.  Hnbb,ird,  203. 

2.  (S-tme.  — The  repeal  of  statutes  by  implication  is  not  favored,  and  is  never 

allowed  when  a  reasonable  field  of  operation  can,  by  any  just  and  fair 
construction,  be  found  for  each  statute;  but,  when  there  is  a  manifest 
repugnancy  between  the  two  statutes,  or  when  the  later  shows  a  clear 
legislative  intention  that  it  shall  be  the  only  rule  governing  in  reference 
to  the  particular  matter,  it  necessiirily  repeals  the  former  statute,  (Per 
Bbickell,  C.  J.) — Riggs  v.  Brewer,  282. 

3.  Statutes  fixing  salaries,  and  making  appropriations — When  the  salary  of  a 

public  officer  is  fixed  by  law,  it  requires  no  special  appropriation  to  give 
it  effect :  and  a  subsequent  statute,  merely  appropriating  a  less  sum  to 
pay  his  salary,  would  not  operate  a  repeal  of  the  general  stiitute  by  im- 
plication, unless  such  legislative  intention  clearly  appaire  I.  —lb.  iSi. 

4.  General  statutes ;  when  binding  on  Slate. — General  statutes   will  not  be  so 

construed  as  to  impose  liabilities  on  the  State,  or  to  divest  or  diminish 
its  rights  and  prerogatives,  unless  such  intention  is  clearly  and  distinct- 
ly expresse  I,  or  is  matter  of  necessary  implication. — Lift  v.  Brewer,  287. 

5.  Retroactive  statutes.— The  act   approved   April  8,   1873,  giving  a  remedy 

against  a  trust  estate  for  labor  or  services  rendered  for  it  at  the  instance 
of  the  trustee  (Code,  §  3747),  has  no  retroactive  operation  ;  it  is  not 
within  the  power  of  the  legislature  to  create  a  legal  liability  out  of  a 
past  transaction,  for  which  no  liability  or  remedy  existed  at  the  time  of 
its  occurrence. — Steele  v.  Steele's  Admr,  438. 

6.  Statutes  omitted  from  Code. — The  special  statute  approved  March  20th,  1875, 

which  aathorized  the  registration  of  deeds  within  twelve  mouths  after 
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its  passage,  is  omitted  from  the  Code  of  1870;  bntthis  omission,  if  op- 
erating its  repeal,  would  not  destroy  the  force  and  effect  of  a  deed  duly 
registered  while  it  was  in  existence;  and  in  a  suit  which  was  pending 
when  the  Code  became  operative,  such  deed  would  be  admissible  evi- 
dence under  the  statutory  exception  (9  10),  which  continues  in  force 
laws  then  existing  as  to  all  rights  and  remedies  then  subsisting,  and 
whiuh  materially  modifies  the  general  principle  as  to  the  retroactive  op- 
eration of  repealing  statutes. — Hart  v.  Ross  &  Oariief,  96. 

7.  Mistake  in  title  of  impeachment  statute. — The  title  of  the    impeachment 

statute  of  January  23,  1879,  as  printed  in  the  Session  Acts,  pp.  155-59, 
limits  the  provisions  of  the  statute  to  the  officers  named  in  the  3d  sec- 
tion of  the  7th  article  of  the  constitution,  while  the  body  of  the  statute 
also  applies  to  the  officers  named  in  the  2d  section  ;  but  a. reference  to 
the  enrolled  bill,  on  file  in  the  office  of  the  secretary  of  state,  shows 
that  there  is  a  mistake  in  the  title  as  printed,  and  that  both  classes  of 
officers  are  mentioned  in  the  title  of  the  law. — State  v.  Seaioell,  225. 

8.  Statutes  relieving  from  disabilities  of  coverture  and  infancy  ;  how  regarded, 

in  contest  icith  creditors.  —  Private  statutes,  relieving  a  debtor's  son  of  the 
disabilities  of  infancy,  and  making  his  wife  a  free-dealer,  when  set  up 
in  a  contest  with  his  creditors,  who  seek  to  set  aside,  as  fraudulent,  sev- 
eral conveyances  executed  between  him  and  the  members  of  his  family, 
will  be  presumed  to  have  been  enacted  at  his  instance,  or  with  his  con- 
sent, no  special  reason  being,  shown  for  their  passage. — Pickett  v.  Pip* 
kin,  520. 

SUBROGATION.     See  Chanceey,  50. 

SUMMARY  PROCEEDINGS.     See  Officers,  1. 

SURETIES. 

1.  Of  administrator;  release,  defenses,  and  liabilities  of. — Baines  v.  Barnes, 

375.     See  Executors  and  Administrators,  27-29. 

2.  Same;  summary  execution  against. — Hudson  v.  Modawell,  481.     See  Exe- 

curoES  AND  Administrators,  2(5. 

3.  Of  guardian;  conclusiveness   of  settlement. — Huxley  v.   Boyd's  Adminis- 

trator, 399.     See  Guardian  and  Ward. 

TAXATION,  AND  TAXES. 

1.  lax  laws  construed,  as  to  double  taa-ation. — In  view  of  the  legislative  policy 

disclosed  by  the  statutes  of  this  State,  not  to  subject  the  same  property 
to  double  taxation,  the  courts  will  not  so  construe  a  statute  as  to  impose 
a  double  tax,  unless  such  construction  is  required  by  the  express  words 
of  the  statute,  or  by  necessary  implication  ;  but,  where  a  mass  of  prop- 
erty, subject  to  taxation,  is  covered  by  a  general  clause  in  the  statute, 
while  it  falls  partly  within  and  partly  without  the  terms  of  a  special 
clause,  effect  will  be  given  to  each  clause,  by  holding  the  general  clause 
applicable  only  to  that  portion  which  does  not  fall  within  the  special 
clause;  thus  avoiding  a  double  tax  as  to  any  part  of  the  property,  and 
yet  not  allowing  any  to  entirely  escape  taxation. — Board  of  Recenue  v. 
Gas  Light  Company,  269. 

2.  Tax  on  incomes  salaries,  etc. — For  the  general  purposes  of  assessment,  the 

tax  year  begins  on  the  first  day  of  January  in  each  year,  and  the  owner 
of  property,  real  or  personal,  must  return  for  assessment  what  he  owns 
on  that  day;  but  the  tax  on  salaries,  income,  gains,  etc.,  is  required  to 
be  given  in,  assessed  and  paid,  the  year  after  they  accrue;  thus  appa- 
rently, though  not  actually,  paying  double  taxes  on  the  same  property  in 
one  and  the  same  year. — lb.  269. 

3.  Dividends  hi  private  corporation;  against  whom  assessed. — Dividends  on  the 

stock  ot  a  private  corporation,  or  joint  stock  company  regularlj'  incor- 
porated,   when  earned,    declared,    and  paid  out  to  stockholders,  during 
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the  current  year,  become  the  income  and  gains  of  the  respective  stock- 
holders to  whom  they  are  so  piud,  and  are  liable  to  assessmi-nt  against 
them  the  next  year;  and  being  thus  liable,  they  should  not  be  assessed 
also  ftgninst  the  corporation:  dividends  declared,  or  earned,  but  not 
divided,  are,  by  the  express  words  of  the  statute  (Code,  §369,  subdi- 
vision G),  to  be  assessed  against  the  corporation. — lb.  26rf. 

4.  /Same. —Under  the  revenue  law  of  March  19.  1875,    gas-companies  and 

other  corporations  named  ar«  required  to  return  tor  assessment,  each 
year,  their  gains  and  incomes  during  the  preceding  year;  that  is,  gross 
receipts  during  the  year,  after  deducting  the  expenses  of  carrying  on 
the  busiqess. — lb.  269. 

5.  Potver  of  Uvxat'uyn  by  county. — As  between  the  State  and  the  several  coun- 

ties, the  limited  power  of  taxation,  conferred  ou  the  latter  for  local  pur- 
poses, maj"  be  at  any  time  withdrawn,  or  m'odified  at  the  legislative  will, 
or  the  taxes  intercepted  while  in  process  of  collection,  or  withdrawn 
from  the  county  treasury:  as  to  these  matters,  the  State  is  dealing  with 
its  own  creature  and  agent,  and  not  with  a  person  having  adverse  rights. 
LoH  V.  Brewer,  287. 

6.  Stile  of  lands  for  unpaid  taxes ;  purchase  by  State ;  liability  for  county  taxes. 

When  lands  are  sold  tor  unpaid  taxes,  whether  under  the  revenue  law  of 
1868.  thatol  1874,  or  that  contained  in  the  Code  of  1876  (§§450-60), 
and  the  State  becomes  the  purchaser  at  the  sale,  the  sum  bid  must  in- 
clude the  county  tax,  with  the  interest  thereou,  and  the  penalties 
incurred  ;  but  the  State  is  not  liable  to  the  county  for  this  part  of  the 
amount  bid,  nor  is  a  tax-collector  entitled,  on  settlement  of  his  accounts 
with  the  auditor,  to  a  credit  for  it,  or  to  commissions  on  it.  — 16.  287. 

7.  License  tax,  as  revenue  law.  or  police  regulation. — A  revenue  law,  imposing 

a  license-tax  ou  an  occupation  or  business  in  an  incorporated  city  or 
town,  for  the  benefit  of  the  county,  or  other  larger  territorial  district  in 
which  it  is  situated,  is  violative  of  that  equality  of  taxation  which  is  a 
fundamental,  constitutional  principle;  but.  as  a  police  regulation,  the 
price  of  such  license  may  be  graduated  by  the  populonsness  of  the  com- 
munity in  which  the  privilege  is  to  be  exercised,  and  the  profitableness 
of  the  business.— £«;  parte  Marshall,  266 

8.  Retailing  spirituous  liquors  in  Mobile ;  license  for  benefit  of  public  schools. 

The  provision  contained  in  the  4th  section  of  the  act  approved  January 
16,  1854.  entitled  "An  act  to  regulate  the  system  of  public  schools  in 
the  county  of  Mobile"  (Sess.  Acts  1853-4,  pp.  190-94),  which  author- 
izes and  requires  the  probate  judge  of  the  county  to  collect  "for  the 
use  of  the  Mobile  school  commissioners,"  among  other  license  taxes, 
"to  authorize  the  retailing  of  spirituous  liquors  in  the  city  of  Mobile, 
•  fifty  dollars," — is  a  police  regulation,  and  not  a  revenue  law  ;  although 
the  subsequent  act  of  February  14,  1854,  amending  said  law  (//).  235), 
declares  that  "the  purpose  of  said  act,  in  afifixiug  rates  of  license,  was 
not  to  authorize  any  of  the  employments,"  etc.,  "but  to  impose  an 
additional  tax  thereon."     (Stone,  J.,  dissenting.) — lb.  266. 

9.  Con.'ititHtional  Umitationon  municipal  taxation. — The  constitutional  provision 

which  limits  municipal  taxation  on  property  to  "one-half  of  one  per 
cent,  of  the  value  of  such  property  as  assessed  for  State  taxation  during 
the  preceding  year"  (Art.  11  §7),  has  no  reference  to  specific  taxes 
which  may  be  imposed  on  privileges. — Ex  parte  City  Council  of  Montgom- 
ery, 463. 

10.  Liixnue-tax  on  occupations ;  power  of  municipal  corporation  to  impose. — That 

the  General  Assembly,  not  being  restrained  by  any  constitutional  pro- 
vision, may  delegate  to  a  municipal  corporation  the  power  to  license  or 
tax  occupations,  trades,  employments,  and  professions,  is  not  now  an 
open  question  in  this  State  ;  and  this  power  it  has  delegated  to  the  city 
of  Montgomery,  whose  charter  expressly  authorizes  the  mayor  and  alder- 
men to  pass  laws  for  the  a.ssessment,  levy  and  collection  of  tuxes,  inter 
alia,  "on  lawyers,  doctors,"  etc  — lb.  463. 

11.  Same;  how  enforced. — The  power  to  tax  occupations,  privileges,  etc.,  in- 

cludes the  power  to  license  them,  and  to  compel  the  payment  of  the 
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license-tax  as  a  conrlition  precedent  to  entering  upon  snch  occupation, 
or  exercising  snch  privilege;  and  -a  .nauuicipul  ordinance  which  inflicts 
the  puniKhment  of  hard  labor  lor  the  city,  within  the  limits  fixed  by 
the  charter,  on  a  citizen  who  refuses  to  jmy  the  prescribed  tax,  and  yet 
engages  iu  an  occupation  for  which  a  license  is  required,  is  not  objec- 
tionable.—i^.  463. 

12.  Munidpdl  tax  on  lawyers.— A  municipal  corporation  may,  when  the  power 

is  expressly  granted  by  its  charter,  impose  a  tax  on  lawyers,  as  the 
price  of  a  license  to  practice  their  profession  within  the  city,  although 
no  tax  is  imposed  on  the  profession  by  the  Stale  ;  and  this  power  has 
been  expressly  conferred  on  the  city  of  Montgomery. ^/"fe   463; 

13.  Same,  in  Montgomery,  Mobile,  and  Selma ;  suspension   of  general  law,  for 

benefit  of  corporation  —The  general  statute,  which  forbids  cities,  towns 
and  counties  to  impose  a  tax  on  any  business  or  occupation  which  is 
not  taxed  by  the  Slate  (Code,  §  499),  expressly  excepts  the  citie«  of 
Montgomery,  Mobile  and  Selma  from  its  operation  ;  and  this  exception 
is  not  violative  of  the  constitutional  provision  (Art.  4,  §  25)  which  pro- 
hibits the  suspension  of  any  general  law  by  the  legislature,  "for  the 
benefit  of  any  individual,  corporation,  or  association. — lb.  463. 

TAX-COLLECrOR. 

•  1.  Term  of  office,  as  affected  by  act  approved  December  17,  1873.  — Under  the 
provisions  of  the  act  approved  December  17,  1873,  entitled  "An  act 
relating  to  the  term  of  offi(;e  of  the  several  tax-collectors"  (Sess.  Acts 
1873-4,  p.  36),  the  term  of  ofBce  of  the  several  collectors  then  in  oflSce 
wa?  extended  until  the  second  Monday  in  April,  1875,  with  a  proviso 
requiring  the  execution  of  a  new  bond  ;  and  the  collectors  who  were 
elected  at  the  general  election  in  November,  1874,  could  not  enter  on 
the  active  discharge  of  their  duties  until  that  day. — Beebe  r.  Bobin- 
son,  171. 

2.  Accounts  of  tax-collector,  as  staled  by  auditor. — When  the  accounts  of  a  tax- 

collector  have  been  audited  and  stated  by  the  State  auditor,  the  settle- 
ment is  placed  on  the  footing  of  an  account  stated,  and  is  prima  facie 
correct,  and  t)ie  auditor  can  not  change  its  character  by  corrections  sub- 
sequently made  on  the  books  of  his  office  ;  but  it  is  only  prima  facie 
correct,  and  neither  partj'  is  precluded  by  it  from  proving  errors  And 
mistakes  in  the  account  as  stated.  —  Slate  v-  Brewer,  287. 

3.  Tax-collector's  fees,  as  against  Slate,  for  levying  on  and  selling  lands. — The 

State  is  never  liable  for  costs  or  fees,  unless  expressly  given  against  it 
bj'  law  ;  and  since  the  statute  expressly  declares  that  the  State  "  will 
pay  no  costs  of  any  tax  sale  except  the  cost  of  advertising  "  (Code,  §450), 
the  tax-collector  is  not  entitled,  on  settlement  of  his  accounts  with 
the  auditor,  to  fees  for  levying  on  and  selling  the  lands  bought  in  by 
the  State.— 76.  287. 

TROVER. 

1.  Judgment  by  default.  — In  an  action  of  trover,  it  is  error  to  render  final 
judgment  by  default  without  the  intervention  of  a  jury. — Abraham  v. 
Alford,  281. 

TRUSTS,  AND  TRUSTEES. 

1.  Trust  conslrued.  as  evidenced  by  receipt  of  trustee;  admissibility  of  parol 
evidence  to  vary. — A  writing,  signed  by  T.  M.  P.,  in  thes«  words  :  "Re- 
ceived of  S.  P.,  senior,  $S00  in  gold,  valued  at  $l,()CO  iu  currency,  in 
trust  for  S.  P  ,  minor  my  brother  S.  P.'s  only  living  child,  to  be  kept 
and  used  for  his  benefit,  to  the  best  of  my  ability,  until  he  becomes  of 
age,  or  marries,"  — evidences  a  trust  created  by  the  donor,  and  accepted 
by  the  maker  as  trustee,  by  which  the  sum  of  money  specified,  with  its 
gains  and  accretions  under  the  management  ot  th(^-  trustee,  is  vested 
absolutely  in  the  beneficiary ;  and  on  his  death  before  attaining  his  ma- 
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jority,  never  having  married,  n  contest  arising  between  the  sole  distri- 
butee of  his  estate  and  tbe  personal  representative  of  the  deceased 
donor,  parol  evidence  can  not  be  received  to  show  that  the  donor 
intended,  in  that  contingency,  that  the  property  should  revert  to  him, 
or  to  his  estate. —  J5o(/fcm  r.  P(tc,t  a  Executor .  68. 

2.  Conveyance  to  trustee,  and  continwince  (>f  Im  estate — When  lands  are  con- 

veyed to  a  person,  in  trust  for  his  mother  and  her  children,  then  living 
and  after-born,  whether  it  creates  a  naked  or  an  active  trust  under  tha 
statute  (Code,  §§218.'j-86),  h\>  estate  terminates  on  the  death  of  his 
mother,  and  the  entire  estate,  legal  and  equitable,  is  then  united  in  the 
chil(iren.^J/cBrai/er  »    Cariker,  50. 

3.  Conveyance  by  trustee.— A.i  law.  a  trustee,  clothed  with  the  legal  title,  may, 

unless  restrained  by  the  terms  of  the  trust,  alien  or  incumber  the  estate, 
and  the  cestui  que  trust,  if  injured,  must  resort  to  equity  for  relief;  but 
this  rule  has  no  application  to  a  sale  and  conveyance  made  by  the  trus- 
tee after  his  estate  has  expired,  and  when  the  legal  and  equitable  estates 
have  become  united  in  the  beneficiaries. — lb.  50. 

4.  Same.—H'  the  trustee,  in  such  case,  is  himself  one  of  the  cestuis  que  trust, 

his  conveyance  passes  to  his  grantee  his  own  individual  interest,  though 
inoperative  to  pass  the  interests  of  the  other  beneficiaries. — lb.  50. 
6.  Contracts  of  trustee;  liability  of  estate  tor. — An  executor,  or  other  trustee, 
can  not  create  any  charge  against  the  estate  in  his  hands,  enforceable  at 
the  suit  of  the  creditor,  or  person  with  whom  he  contracts,  without  ex» 
press  power  and  authority  to  do  so  :  his  contracts  create  only  a  personal 
liability,  though  his  creditor  may,  after  suing  him  to  insolvency,  have 
a  remedy  to  reach  and  subject  any  indebtedness  to  him  on  the  part  of 
the  estate. — Steele  v.  Steele's  Adin'r,  438. 

6.  Same,  under  act  of  April  8,  18V3. — The  act  approved  April  8,  1873,  giving 

a  remedy  against  a  trust  estate  for  labor  or  services  rendered  for  it  at 
the  instance  of  the  trustee  ((Code,  §  3747),  has  no  retroactive  operation: 
it  is  not  within  the  power  of  the  legislature  to  create  a  legal  liability 
out  of  a  past  transaction,  for  which  no  liability  or  remedy  existed  at 
the  time  of  its  occurrence. — lb.  438. 

7.  Te.itamenlary  power  to  sell  landu  hr  the  payment  of  debts ;  when  held  to  create 

trust— In  this  State,  lands  b"ing  charged  by  statute  with  the  payment 
of  debts,  a  mere  power  to  sell  lands  for  the  payment  of  debts,  con- 
ferred by  the  will  on  the  personal  representative,  does  not  create  a 
trust  or  charge  on  the  lands  in  favor  of  creditors,  nor  take  the  debts 
out  of  the  statute  of  limitations  :  to  have  that  effect,  the  will  must 
show  clearly  an  intention  to  create  such  a  trust  ;  and  when  it  is  created, 
the  debts  are  taken  out  of  the  operation  of  the  statute  of  limitations. 
lb.  438. 

8.  Trust  in  lands;  when  declared  on  parol  evulence. — When  a  bill  in  equity 

seeks  to  establish  and  enforce  a  trust  in  lands,  conveyed  by  deed  abso- 
lute and  unconditional  on  its  face,  the  evidence  must  be  full,  clear,  and 
satisfactory;  if  the  trust  was  declared  in  writing,  but  the  writing  is  not 
produced,  and  no  excuse  for  its  non-production  is  given,  the  trust  caa 
not  be  established  upon  parol  evidence  which  is  vague  and  uncertain. 
Mc  Vey  v.  Parker,  493. 
0.  Resulting  tru.sl ;  when  arises  Jrom  application  of  trust  funds  in  payment  of 
purchase-money  — The  principle  is  well  settled,  that  if  a  trustee  uses  the 
trust  funds  in  his  hands  in  making  a  purchase  of  lands,  taking  a  con- 
veyance of  the  legal  title  in  his  own  name,  a  trust  results  by  operation 
of  law,  in  favor  of  the  cestui  que  trust,  to  the  extent  of  the  funds  thus 
nsed;  but  the  trust  only  results  from  the  original  transaction,  and  tbe 
application  of  the  trust  funds  to  the  payment  of  the  purchase-money 
must  be  coeval  with  the  conveyance:  a  subsequent  use  of  the  trust  funds, 
in  payment  of  the  trustee's  notes  for  the  purchase-money,  is  not  suffi- 
cient to  create  such  a  trust.  —  Coles  v.  Allen,  Freer  &  IlUjes,  98. 
10.  Sime ;  between  quardian  and  ward. — When  a  person  borrows  money 
from  an  infant's  guardian,  to  be  used  in  paying  his  notes  for  lands 
which  he  has  purchased,  with  the  uuderstauding  and  agreement  between 
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them  thrtt,  on  the  guardian's  resignation  in  a  short  time,  the  borrower 
would  take  out  letters  of  guardianship,  and  receive  his  own  notes  from 
the  fornifi'  guardian  as  money  ;  and  this  agreement  is  carried  into  effect, 
and  the  money  is  so  used  ;  the  transaction  does  not  create  an  equity  iu 
the  ward  to  charge  the  lauds  with  the  payment  of  the  money  so  bor- 
rowed and  used. — lb.  98. 
11.  Unaufhorized  sale  of  lauds  by  trustee;  remedies  of  cestui  que  irtist.—'^heu  a 
trustee  makes  an  unauthorized  sale  of  lauds  belonging  to  his  cestui  que 
trust,  the  latter  may,  at  his  election,  either  repudiate  the  sale,  and  recover 
the  lands,  or  ratify  the  sale,  and  claim  the  purchase-money  ;  and  if  he 
elects  to  ratify  it,  his  ratification  relates  back  to  the  date  of  the  sale, 
and  clothes  him  with  all  the  rights  of  the  original  vendor,  including  the 
right  to  enforce  the  Vendor's  lion  for  the  unpaid  purchase-money. — Shor- 
ter V.  Frazei;  74. 

USURY. 

1.  H'/ien  avaikihle,  as  dffense  to  no/ei^To  cut  off  the  defense  of  nsnry  against 

a  non-com  mercial  promissory  note,  in  the  hands  of  a  person  who  was 
not  a  party  to  the  original  transaction,  there  must  be  more  than  a  trans- 
fer to  him  in  good  faith,  and  without  notice  of  the  usury  :  there  must 
be  a  renewal  of  the  debt,  by  giving  a  new  security  payable  to  him. 
McVuUough  V.  Mitchell,  250. 

2.  In  mortgage  debt;  hoic  available  as  defense. — Usury   in  a   debt,  secured  by 

mortgage,  does  not  affect  the  validity  of  the  mortgage,  and  is  not  avail- 
able, at  law,  in  defense  of  an  action  founded  on  the  mortgage. — Kelly  v. 
Muhile  B.  &,  L.  Associotion,  oUl. 

3.  What  contracts  are  usurious.— Any  contract,  by  which  a  .party  secures  to 

himself  more  than  lawful  interest  for  a  loan  of  money,  or  for  the  for- 
bearance of  a  debt,  is  within  the  statute  against  usury  (Code,  $  209"2); 
and  in  determining  whether  it  is  tainted  with  usury,  the  courts  will  look 
to  the  substance  and  effect,  rather  than  to  the  form  of  the  contract, 
Uhlfelder  v.  Carter's  Adm'r,  527. 

4.  Same. — A  commission-merchant  accepting  bills,  or  advancing  money,  for 

tt  customer,  may  lawfully  contract  for  the  usual  and  reasonable  com- 
missions in  the  course  of  that  business,  when  the  charge  is  intended  as 
compensation  for  the  risk,  trouble,  or  expense  incurred  ;  but  such  trans- 
action must  be  closely  watched,  and  the  test  of  its  validity  is  the  intent 
with  which  the  charge  is  made — whether  it  was  intended  to  compensate 
for  the  risk,  trouble,  and  expense  incurred,  or  to  give  the  creditor  addi- 
tional profit  for  the  use  of  his  money  — 76.  527. 
6.  /Same. — There  is  another  class  of  cases,  in  which  persons  engaged  in  busi- 
ness requiring  the  employment  of  their  individual  services  and  money, 
and  advancing  money  to  a  customer,  are  allowed  to  stipulate  that  the 
borrower  shall  do  some  act  by  which  their  business  shall  be  increased 
or  promoted,  or  pay  them  such  commissions  as  they  would  have  earned 
it  he  had  performed  it. — lb.  527. 

6.  Same. — The   mortgage  in  this  case,   on  the  facts  proved,  does  not  come 

within  either  of  the.se  classes  of  cases,  but  is  a  mere  cover  or  device  for 
usury  ;  purporting  to  have  been  given  to  secure  the  payment  of  advances 
to  enable  the  mortgagor  to  make  a  crop,  and  binding  him  to  deliver  forty 
bales  of  cotton  (and  fifty-four  the  second  year,  on  its  renewal),  for  stor- 
age and  sale  by  the  mortgagee,  or  to  pay,  as  liquidated  damages,  one 
month's  storage  and  a  commission  of  two  and  a  half  per-cent.  on  the 
value  of  the  quantity  not  delivered  ;  while  the  proof  showed  that  the 
mortgagee  was  a  retail-merchant  in  town,  not  engaged  in  the  storage  of 
cotton,  and  knew  that  the  mortgagor,  a  freedman,  was  a  man  of  limited 
means,  who  did  not  raise  more  than  half  the  stipulated  number  of  bales, 
and  did  not  have  the  pecuniary  ability  to  supply  the  deficiency  by  pur- 
chase.— lb.  527. 

7.  Equit'ibk  relief  against.  —  When  a  mortgagor  comes  into  equity  for  relief, 

on  the  ground  of  usury,  he  is  required  to  pay  the  principal  and  legal 
interest,  and  is  relieved  only  from  the  usury,  in  the  absence  of  some 
peculiar  fact  or  circumstance, — 1  b.  527. 
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8.  What  contracts  are  usurimis;  equitable  relief  agninsf. — Held,  on  the  authori- 
ty of  Miller  V,  Bites  (35  Ain.  58 J),  uud  Bur  v.  Chiller  (51  All.  39),  thut  a 
contract  tor  the  purcliiise  of  .cotton  on  a  credit,  at  a  hif^her  price  than 
the  market  value,  to  be  re-sold  far  cash  by  the  purchaser,  in  order  to 
raise  money  to  meet  his  preseut  necessities,  for  which  he  had  asked  a 
loan,  was  a  mere  cover  or  device  to  evade  the  statute  against  usury, 
against  which  a  court  of  equity  would  grant  relief  ;  but,  on  the  state- 
ment of  the  account,  under  a  bill  tiled  by  the  purchaser  or  borrower, 
he  should  be  charged  with  the  cash  value  of  the  cotton  when  he  received 
it,  and  interest  thereon,  and  not  merely  the  price  at  which  he  afterwards 
Bold  it. — Collier  v.  Burr,  543. 

VENDOR  AND  PURCHASER. 

1.  Representations  of  quality,  as  constituting  warranty  or  fraud.  —A.  represen- 

tation bv  the  seller,  as  to  the  quality  of  an  article  sold  by  him,  when 
merely  the  expression  of  an  opinion,  does  not  constitute  a  defense 
to  an  action  for  the  price,  unless  he  knew  it  to  be  untrue,  or  stated  it 
as  a  fact  when  he  had  no  knowledge  or  well-founded  belief  that  it  was 
true  ;  and  this  rule  equally  applies  to  representations  of  an  agent  in 
negotiating  a  sale. —  IVilcox,  Gibbs  &  Co.  v.  Hetider.son,  535. 

2.  Same  ;  'declarations  of  agent. — The  sale  to  defendant  having  been  made  by 

plaintiffs'  agent,  it  is  competent  lor  the  defendant  to  prove  that  said 
agent,  in  making  the  sale,  "told  defendant  that  he  had  authority  from 
plaintiffs  to  warrant  theiis  to  be  good  guano  ;''  but  such  statement  does 
not,  as  matter  of  la\#,  amount  to  a  warranty  ;  and,  even  if  believed, 
it  does  not  necessarily  constitute  a  defense  to  an  action  on  the  note; 
lb.  535. 

3.  Same. — As  evidence  tending  to  show  the  quality  of  the  article  sold,  the 

defendant  may  adduce  the  testimonj'  ot  other  planters  who  bought 
from  plaintiffs'  said  agent  during  the  same  year,  as  to  its  worthlessness; 
and  plaintiffs  may,  in  like  manner,  prove  its  worth  and  good  quality, 
by  the  testimony  of  other  purchasers. — lb.  535. 

4.  Sale  of  fertilizers  without  compliance  with  inspection  laws;  suiliciency  of 

plea. — Renfro  &  Andrews  v.  Loyd,  91. 

5.  Contract  construed  as  bailment,  and  not  conditional  sale:  purchase  from  bailee. 

When  a  landlord  purchases  a  mule,  and  delivers  it  to  his  tenant,  to  be 
used  in  the  cultivation  of  the  crops  on  the  rented  lands ;  promising  to 
sell  the  mule  to  the  tenant  when  the  latter  may  be  able  to  buy  it,  but 
specifying  no  time  or  price  ;  the  transaction  is  not  a  conditional  sale, 
but  is  a  mere  bailment,  with  a  privilege  to  the  tenant  of  purchasing, 
wnich  he  may  or  may  not  exercise  at  his  option  ;  and  a  purchaser  from 
the  tenant,  without  notice  of  the  bailment,  acquires  no  title. — McCallv. 
Powell,  254. 

6.  Contract  for  sale  of  lands;  dependent  and  independent  covenants  or  stipula- 

tions, and  actions  thereon. — When  a  contract  for  the  sale  and  purchase  of 
lands,  as  reduced  to  writing  and  signed  by  the  parties,  contains  mutual 
dependent  covenants  as  to  the  pvyment  of  the  purchase-money  and  the 
conveyance  of  title,  neither  party  can  maintain  any  action  upon  it,  eith- 
er at  law  or  in  equity,  against  the  other,  without  averring  and  proving 
performance  on  his  part,  or  a  readiness  and  willingness  to  perform,  and, 
according  to  some  authorities,  notice  to  the  other  party  of  such  readi- 
ness and  willingness.  But,  where  the  contract  stipulates  that  the  pur- 
chase-monej'  is  to  be  paid  on  or  before  a  specified  day,  and  that  a  con- 
veyance is  to  be  executed  at  a  subsequent  time  ;  as,  when  the  vendor  is 
to  make  a  conveyance  so  soon  as  he  obtains  title  from  his  vendor,  by  the 
terms  of  the  contract  between  them,  which  is  at  a  time  subsequent  to 
the  day  specified  for  the  payment  of  the  purchase-money  by  his  sub- 
purchaser; in  such  caf-.e,  tlie  covenants  are  independent,  and  an  action 
may  be  maintained  for  the  purchase-money,  alter  the  day  specified  for 
its  payment,  without  making  or  offering  to  make  a  deed. — Broughton  v. 
MichtU,  210. 

7.  Purchaser's  rights  and  remedies,  uhen  sued  for  purchase-money, — When  a 
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bill  is  filed  against  tbe  purchaser,  who  is  in  possession  under  the  con- 
tract, to  subject  the  liiurls  to  the  pftymeutol  the  purchase-money,  a  cross- 
bill IS  the  proper  remedy  to  obtain  a  Conveyance  of  tbe  legal  title  ;  and 
when  the  legal  title  resides  in  the  complainants,  though  no  cross-bill  is 
filed,  satisfaction  ot  the  decree  for  the  purchase-money  would  probably 
estop  them  from  asserting  the  legal. title  against  him. — lb.  210. 

8.  Verbid  agreement  for  sale  of  lands  ;  right  of  purchaser  to  recover  back  money 

paid.  -The  weight  ot  authority,  English  and  American,  confines  the 
right  of  a  purchaser  of  lauds,  under  a  verbal  agreement,  to  recover 
back  the  money  which  he  has  paid,  to  cases  in  which  the  vendor  is  un- 
able or  refuses  to  complete  the  contract ;  but  the  decisions  of  this  court, 
from  an  early  day,  do  not  so  limit  the  right,  when  the  purchaser  has 
not  been  let  into  possession.  — FZtn»i  v.  Barber,  193.    ■ 

9.  Same.  —These  decisions    were  made  under   the  former   statute  of  frauds 

(Clay's  Digest,  2.54,  §  1),  which  did  not  declare  such  verbal  agreements 
void,  but  only  prohibited  an  action  on  them  ;  while  the  present  statute 
(Code,  §  2121)  declares  them  absolutely  void,  and  therefore  incapable 
of  conferriug  any  rigiit ;  and  being  void,  the  purchaser  may,  of  course, 
recover  back  the  money  which  he  has  paid,  while  the  contract  remains 
executory.— 76.  193. 

10.  When  purchaser  may  recover  money  paid,    on  account   of  defective  title, — In 

the  absence  of  a  stipulation  to  the  contrary,  the  parties  to  a  contract 
for  the  sale  of  laud  are  presumed  to  contract  with  reference  to  an  inde- 
feasible estate  in  fee  simple  ;  and  if  the  vendor  in  iact  had  no  title,  the 
purchaser  may,  so  long  as  the  contract  is  executory,  whether  it  was  ver- 
bal or  written,  repudiate  it  altogether,  and  recover  back  the  money  paid 
under  it. — lb.  193. 

11.  Relevancy  of  evidence,  in  such  action  by  purchaser. — When  a  purchaser  sues 

to  recover  back  money  paid  under  a  void  contract  for  the  sale  of  lands, 
whether  he  has  repaid  the  money,  which  he  borrowed  from  a  third  per- 
son for  tbe  purpose  of  making  the  payment,  and  whether  he  was  able  to 
make  the  subsequent  payments  as  they  became  due,  are  irrelevant  and 
immaterial  questions.— i6.  193. 

12.  Purchase  at  sale  by  agent. — If  the   purchaser  of  lands,    at  a  sale  made  by 

an  agent,  bought  for  his  own  benefit,  and  paid  the  purchase-money  in 
good  faith,  without  any  notice  of  the  rights  of  the  principal,  he  would 
be  entitled  to  protection  ;  and  if  he  paid  a  part  of  the  purchase-money 
before  he  acquired  notice,  he  would  be  protected  pro  tanto.  But  the  onus 
of  proving  the  facts,  necessarj-  to  make  out  this  defense,  rests  on  him  ; 
and  if  it  is  shown  that  he  had  knowledge  of  the  fact  of  agency,  and 
that,  instead  ot  paying  the  purchase-money  according  to  the  terms  of 
sale,  he  settled  for  a  part  of  it  by  allowing  the  agent  credit  on  an  in- 
dividual debt, —  his  defense  is  not  made  out. —  Whelan  v.  McGreary,  319. 

13.  Purchase   at  sale   under  fraudulent   chancery    decree. — When  a  decree  in 

chancery  has  been  obtained  by  fraud  on  the  part  of  the  complainant, 
and  lands  have  been  sold  under  it,  the  defendants  may  obtain  equitable 
relief  on  account  of  the  fraud,  as  against  the  complainant,  or  against 
any  one  claiming  under  him  with  knowledge  of  the  fraud  ;  but  a  pur- 
chaser at  the  sale,  without  notice,  actual  or  constructive,  of  the  fraud, 
will  be  protected.— D(/?lfc/i?i  t.  Wilson,  162. 

14.  Purchastpendenlelite.—A.]yxxTch&.eer  from  the  mortgagor,  pending  a  suit 

to  foreclose,  buys  at  his  own  peril,  and  is  bound  by  the  proceedings, 
whethei:  he  is  made  a  party  or  not ;  and  he  can  not  claim  to  have  the 
proceedings  suspended  until  he  is  brought  in  as  a  party, — Malone  & 
Foote  V.  Marriott,  486. 

15.  Who  is  purchaser  pendente  lite.  —  When  lands  are  sold  under  a  power  in  a 

mortgage,  pending  a  suit  against  the  mortgagor  to  enforce  a  charge  on 
them  in  favor  of  a  third  person,  and  the  mortgagee  himself  becomes  the 
purchaser,  his  title  is  derived  from  the  mortgage,  and  the  doctrine  of 
lis  pendens  does  not  apply  to  him,  if  his  mortgage  was  executed  before 
the  commencement  of  the  suit. — Coles  v.  Allen,  Freer  &,  lllges,  98. 

16.  When  mortgagee  is  purchaser  Jor  value. — When  a  mortgage  is  taken  as  se- 
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cnrity  for  a  loan  or  advance  eontemporaneously  made,  the  mortgagee  is 
entitled  to  protection,  as  a  purchaser  ioi  value,  against  outstiinding 
equities  of  which  he  had  no  notice. —  Whelan  v.  McCreary,  319. 

17.  When  purchaser  is  chargeable   with   rto/ice.— A  purchaser  of  laud,  which  is 

at  the  time  in  the  possession  of  a  third  person,  is  put  on  inquiry  as  to 
the  nature  of  that  possession,  and  the  character  of  the  title  or  interest 
claimed,  and  is  chargeable  with  constructive  notice  of  the  facts  which 
inquiry  would  have  developed ;  and  a  purchaser  at  n  public  sale,  at  which 
notice  is  given  ot  an  adverse  claim,  is  chargeable  with  actual  notice  of 
such  asserted  claim.  —Hendricks  v.  Kelly,'.iSS. 

18.  Vendor's  reniedies;  election  heiween  suits  at  law  and  in  equity. — "When  the 

purchase-money  of  land  remains  unpaid  after  maturity,  the  vendor  may, 
at  one  and  the  same  time,  maintain  an  action  at  law  to  recover  it,  and  a 
bill  in  equity  to  enforce  his  lien  on  the  laud:  the  rule  of  practice  in 
reference  to  an  election  between  an  action  at  law  and  a  suit  in  equity, 
when  both  relate  to  the  same  demand  (Code,  p.  178,  Rule  No.  113),  does 
not  apply  to  such  suits. — Chapman  v.  Lee,  483. 

19.  Vendor's  lien;  statutory  bar,  and  slale-ness.—X  vendor's  lien  for  the  unpaid 

purchase-money  of  land  is  not  lost  or  destroyed,  because  an  action  at 
Jaw  on  the  debt  is  barred  by  the  statute  ot  limitations;  nor  does  it  be- 
come a  stale  demuud,  within  the  principle  applicable  in  equity,  until 
the  lapse  of  twenty  years  from  the  maturity  of  the  debt. — lb.  483. 

20.  Srime;  same. — It  is  a  settled  doctrine  of  fhis  court,  that  the  vendor's  lien 

may  be  enforced  in  eqmty,  atteran  actic^  at  law  lor  tlie  unpaid  purchase- 
money  has  become  barred  by  the  statute  of  limitations,  and  that  it 
does  not  become  a  stale  demand,  as  that  term  is  used  in  courts  of  equity, 
until  the  expiration  of  twenty  years.  (Manning,  J.,  dissenting,  where 
the  vendor  has  executed  a  conveyance,  and  has  not  taken  a  mortgage, 
nor  otherwise  reserved  a  lien  by  contract.)— .b'Aor/e?-  v.  .h-azer,  74. 

21.  Same;  arises  when,    and  against  whom  enforced.— In   the  absence  of  an 

agreement  to  the  contrary,  expressed  or  inferred,  the  vendor  of  lands 
has  a  lien  on  them  for  the  unpaid  purchase-money,  although  he  has 
executed  a  deed  reciting  the  payment  of  the  purchase- money  ;  which 
lien  arises  by  operation  of  law,  unless  excluded  by  the  agreement  or 
conduct  of  the  parties,  and  adheres  to  the  lands  uutil  they  pass  to  a 
bona  fide  purchaser  tor  valuable  consideration  without  notice.  —  lb.  74. 
ii2.  Same ;  against  whom  asserted.  —The  vendor  of  lands,  retaining  the  legal  title 
in  himself,  has  a  lien  on  them  for  the  unpaid  pnrcbase-money,  which 
he  may  assert  against  any  one  claiming  under  the  purchaser  ;  and 
where  he  has  conveyed  the  legal  title  to  the  purchaser,  the  purchase- 
money  remaining  unpaid,  he  may  assert  his  equitable  lien  against  a 
sub-purchaser  who  bought  with  notice  of  it. — Burgess  v.  Greene,  509. 

23.  Same;   how  waived  or  lost,   as  against  sub-purchaser. — Where   the  sub- 

purchaser, ascertaining  that  there  was  an  outstanding  vendor's  lien  on 
the  land,  refused  to  complete  payment  of  the  stipulated  price  on 
account  of  it ;  and  thereupon  the  vendor  agreed  that,  on  payment  of  a 
specified  sum  to  himself,  and  of  another  sum  to  the  original  pur- 
chaser, the  sub-purchaser  might  take  and  hold  the  land,  discharged 
from  all  claim  of  lien  ;  and  the  money  was  paid  pursuant  to  this 
agreement,  and  deeds  executed  by  the  vendor  to  the  original  purchaser, 
and  by  the  latter  to  the  sub-purchaser ;  held,  that  the  vendor  was 
estopped  from  asserting,  as  against  the  sub- purchaser,  any  lien  on  the 
land  on  account  ot  a  balance  still  remaining  due  on  the  original  sale. 
lb.  509. 

24.  Vendor's  lien  on  kinds  sold  under  probaie  decree  ;  when  extinguished. — When 

lands  are  sold  by  an  admini.strator,  under  a  decree  of  the  Probate  Court, 
and  the  sale  is  reported  to  the  court,  and  confirmed,  and  a  conveyance 
executed  under  its  decree  to  the  purchaser  ;  the  vendor's  lien  on  the 
land  is  extinguished,  and  can  not  be  afterwards  revived  in  favor  of  the 
heirs,  by  any  subsequent  transaction  between  the  parties,  while  the 
decree  remains  of  force. — Sims  v.  Sajnpey,  230. 

25.  Same ;  transfer  of  partial  interest  in  purchaser's  note.  — A  note  taken  for  the 
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pnrchase-money  of  land,  scld  by  an  administrator  under  a  probate 
decree,  is  au  entirety,  and  a  decree  in  equity  enforcing  it  as  a  chargo 
on  the  land  is  au  extinguishment  of  the  vendor's  hen  ;  and  although 
the  administrator  may  have  transferred  a  partial  interest  in  the  note  to 
one  of  the  distributees,  the  distributee  can  not  again  assert  a  vendor's 
lien  against  the  laud,  whatever  may  be  his  rights  against  the  adminis- 
trator.—i6.  200. 

26.  Same;  tmnsfer   and  renewal  of  note.  — Vfhon  lands  are  sold  for  division 

among  the  heirs,  under  a  decree  of  the  Probate  Court,  a  vendor's  lien  is 
reserved  by  force  of  the  statute  (Code,  §  246S),  until  the  pureha.'je- 
money  is  paid  in  full;  and  if  the  administrator  makes  final  settlement 
before  the  entire  purchase-monoy  is  paid,  and,  being  himself  one  of  the 
heirs,  accepts  the  purchaser's  unpaid  note  as  a  part  of  his  distributive 
share,  the  lien  passes  to  him  as  an  incident  of  the  debt;  and  though  he 
then  reports  the  purchase-money  as  paid,  and  executes  a  conveyance  to 
the  purchaser  under  the  order  of  the  court,  the  lien  is  not  thereby  lost 
or  destroyed;  nor  is  it  waived  or  lost  by  the  subsequent  renewal  of  the 
note.  -Stabler  v.  Spem-er,  496. 

27.  Same ;  rigit  t  of  widow  of  deceased  purchaser  to  possession  and  dower.  — When 

a  vendor  of  lands  has  executed  a  conveyance  to  the  purchaser,  and  put 
him  in  p^ssessi  n,  although  he  has  a  right  to  subject  them,  in  equity, 
to  the  payment  of  the  purchase-money,  he  has  no  estate  in  the  lands  ; 
and  until  his  lien  is  enforced  by  the  decree  of  a  court  of  equity,  the 
widow  of  the  decea.sed  parchaser  is  entitled  to  dower  in  the  lands,  and 
to  retain  the  possession,-  taking  the  rents  and  profits  in  her  own  right. 
Flinn  v.   Barber,  193. 

28.  Same;  when  purchaser  is  chargeable  icith  notice. — A  purchaser  of  lands  is 

chargeable  with  constructive  notice  of  every  fact  which  appears  on  the 
face  of  his  deed,  or  of  any  other  deed  which  forms  a  necessary  link  in 
his  chain  of  title;  and  when  it  thus  appears  that  his  vendor  purchased 
from  a  guardian,  who  had  no  authority  to  sell,  he  is  chargeable  with 
notice  of  the  outstanding  legal  title  in  the  ward,  and  can  not  claim  pro- 
tection against  the  lien  for  the  purchase-money,  if  the  ward  elects  to 
ratify  the  sale.  —  Shorter  v.  trazer,  74. 

29.  Purchase  of  a-ops  with   notice  of  landlord's  lien. — A  person  who,  having 

notice  of  the  landlord's  lien,  purchases  the  crops  from  his  tenant,  and 
removes  and  converts  them  to  his  own  use,  whereby  the  lien  and  statu- 
tory remedy  of  the  landlord  are  lost,  is  liable  to  him  in  a  special  action 
on  the  case;  and  this  liability  is  a  sufficient  consideration  to  support  a 
promise  by  him  to  pay  the  landlord  the  rent  due  from  the  tenant.  —Boggs 
V.  Price,  514. 

30.  Same;  when  purchaser  is  chargeable  with  notice. — Notice  of  facts  which 

are  sufficient  to  put  the  purchaser  on  inquiry,  is  equivalent  to  actual 
notice  of  the  facts  which  he  would  have  discovered  by  proper  inquiry. 
lb.  514. 

WILLS. 

1 .  Will  construed  as  giving  estate  to  widow  for  life,  charged  with  support  qnd 
education  of  minor  children.  —Under  a  bequest  in  these  words  :  "It  is 
my  will  that  my  beloved  wife  may  retain  all  of  my  property,  both  real 
and  personal,"  after  payment  of  debts,  "during  her  natural  life  or 
widowhood,  for  her  support  and  comfortable  maintenance,  and  for  the 
support,  maintenance,  and  education  of  my  minor  children  ;  provided, 
however,  that  she  be  authorized,  and  it  is  my  desire  that  she  should,  at 
the  majority  or  marriage  of  each  one  of  my  unmarried  children,  give 
ofif  or  apportion  to  such  child  or  children  respectively,  as  they  attain 
majority  or  marry,  an  amount  equal  to  that  I  have  already  given  off  to 
those  who  are  married,  or  as  nearly  this  amount  as  she  may  be  able  to, 
without  injury  to  herself  and  the  remaining  minor  children,  the.se 
allowances  to  be  at  her  discretion;"  held,  that  the  widow  took  an  estate 
for  life  or  widowhood  in  the  property,   charged  with  the  support  an^ 
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r  education  of  the  minor  children  daring  their  minority,  or  until  their 
marriage,  subject  to  abutement  in  value  by  portions  given  off,  at  her 
discretion,  to  those  who  Attained  their  majority  or  married.--^  parte 
Dickson,  188. 

2.  Will  construed  as  conferring  personal  truals  on  executrix,  and  not  executorial 
duties.  —  Where  the  testator  appointed  his  widow  and  eldest  son  as  his 
executors,  and,  alter  directing  the  piiymeut  of  his  debts  by  them,  be- 
queathed to  the  widow  un  estate  during  life  or  widowhood,  in  all  his 
property,  charged  with  the  support  and  education  of  the  minor  children 
until  they  became  of  full  age  or  married;  desiring  her  to  give  ofif  to 
each  one  of  the  cnildren,  as  they  became  of  age  or  married,  such  por- 
tiouj  at  her  discretion,  as  he  had  already  given  to  each  of  the  older 
children;  and  further  declaring,  "It  is  my  purpose  to  allow  my  wile, 
RK  one  of  my  legal  representatives,  and  duriug  her  widowhood,  to  exer- 
cise a  reasonable  discretion  and  power  in  the  management  of  my  estate, 
with  reference  to  the  sale  of  real  or  other  property,  and  in  making  in- 
vestments of  surplus  money,  etc.,  by  and  with  the  advice  and  consent 
of  the  court ;"  held,  that  these  clauses  conferred  on  the  widow  personal 
trusts,  and  not  executorial  duties  attached  to  the  office  of  executrix. 
lb.  188. 

3.  Will  construed  as  creating  partial  intestacy. — Where  the  testator  devised 

certain  lands  to  his  wile  during  life  or  widowhood,  and  directed  them 
to  be  sold  on  her  death  or  marriage,  on  a  credit  of  one,  two,  and  three 
years,  but  innde  no  specific  disposition  of  the  proceeds  of  sale;  and  the 
residuary  clause  directed  the  "balance  of  my  [his]  property,  which  is 
not  given  away  in  this  will,"  to  be  sold  on  a  credit  of  one,  two,  three, 
four,  five,  or  six  3ears,  and  the  proceeds  of  sale  to  be  equally  divided 
among  his  children  ;  held,  that  there  was  an  intestacy  as  to  the  proceeds 
of  sale  of  the  lands  devised  to  the  widow.  —  Hemphill  v.   Moody,  468. 

4.  Probate   of  xcill;  as  essential  to  title  of  devisee.—  At  common  law,  probate 

of  the  will  was  not  necessary  to  perfect  the  title  of  a  devisee,  or  to  ena- 
ble him  to  recover  the  land  by  action  ;  but,  where  probate  is  required 
by  statutory  provisions,  it  is  as  indispensable,  as  matter  of  evidence,  to 
the  force  and  effect  of  a  devise,  as  of  a  bequest  of  personal  property. 
Goodiiian  v.  Winter,  410. 
5i  Conclusiveness  of  probate;  domiciliary  and  ancillary.— The  sentence  of 
probate  in  the  proper  tribunal  of  the  testator's  domicile  is,  in  the  absence 
of  statutory  provisions,  conclusive  everywhere,  as  to  the  capacity  of  the 
testator,  and  the  due  execution  and  validity  of  the  will  bequeathing 
personal  property  ;  and  though  ancillary  probate  may  be  necessary,  to 
enable  the  will  to  operate  in  another  jurisdiction,  it  will  be  granted  as 
a  matter  of  right,  when  the  original  probate  is  shown  to  have  been 
granted  by  a  conrtof  competent  jurisdiction,  and  it  is  properly  authen- 
ticated.—76.  4i0. 

6.  Probate  under  .<italutes  of  Alabama,  prior  to  Code  of  1852. — Under  the  stat- 

utes of  Alabama  which  were  ol  force  prior  to  the  adoption  of  the  Code 
of  1852  (Clay's  Digtst,  597-8),  the  Orphans'  Court  had  exclusive  juris- 
diction of  the  prabate  of  wills,  and  probate  was  equally  necessary, 
whether  the  will  disposed  of  real  or  personal  property;  and  if  not  con- 
tested in  chancery,  within  the  time  allowed  by  the  statute,  the  probate 
was  conclusive  on  all  the  world.  Probate  was  al.so  allowed  of  foreign 
wills,  "touching  or  concerning  estates  in  this  State,"  whether  probate 
had  been  granted  in  the  testator's  domicile  or  not;  and  if  there  granted) 
it  might  be  contested  here  as  the  original  might  have  been.— 76.  410. 

7.  What  law  governs  testamentaiy  dispositions  and  succes.fion  to  inttstates'  es- 

tates.— Whether  a  person  dies  testate  or  intestate,  the  law  of  his  domi- 
cile governs  the  disposition  of  his  personal  property,  or  the  succession 
to  it  ;  but,  as  to  real  estate,  the  title,  descent,  and  disposition  thereof, 
are  governed  entirely  and  exclusivel}'  by  the  laws  of  the  country  in 
which  it  is  situated;  hence,  the  probate  of  a  foreign  will,  which  does 
not  conform  to  our  statutory  regulations,  is  inoperative  to  pass  real 
estate  in  Alabama. — lb.  410. 
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8  Probate  of  foreign  toUl;  validily  and  conclusiveness  of.— When  a  foreig 
will  is  admitted  to  probate  here,  it  is  not  essential  to  its  validity,  whei. 
collaterally  assailed,  that  it  shall  affirmatively  show  that  the  will 
"touched  or  concerned  estates  in  this  State  :"  the  probate  is  a  sentence 
in  rem,  and  conclusive  of  that  fact,  unless  impeached  and  set  aside  in  a 
direct  proceeding. — lb.  410.  ^ 

See.  also.  Legacy  and  Devise. 

WITNESS. 

1.  tross-evaminalion. — The  cross-examination  of  witnesses  is,  to  a  great  de- 

gree, necessarily  within  the  control  and  discretion  of  the  primary  court; 
and  the  appellate  court  is  loth  to  interfere  with  the  exercise  of  that  dis- 
cretion, when  the  purpose  is  to  impeach  the  witness,  or  show  his  bias  or 
,  motive,  unless  error  is  plainly  shown. — Sirauss  v.  Maertief,  "299. 

2.  Impeaching  witness. — A  witness  can  not  be  examined  as  to  matters  which 

are  irrelevant,  or  collateral  to  the  issue,  in  order  to  lay  a  predicate  to 
contradict  and  impeach  him. — Flinn  v.  Barber,  193. 

3.  Competency  of  party  and  witness  to  testify  as  to  declarations  of  deceased  per- 

son.—In  a  chancery  suit  between  two  purchasers  of  land,  one  claiming 
under  a  purchase  from  the  trustee  in  a  deed  of  trust,  and  the  other 
under  a  prior  purchase  from  the  grantor  in  the  deed  ;  the  trustee  and 
the  sole  beneficiary  under  the  deed  both  being  doad,  their  declarations 
to  the  purchaser  from  the  grantor,  on  the  faith  of  which  he  claims  to 
have  made  his  purchase,  are  competent  evidence  for  him,  and  may  be 
proved  by  himself  and  the  grantor:  such  evidence  is  not  within  the 
statutory'  exception  ((Code,  $  3058),  as  to  statements  by,  and  transac- 
tions with  a  deceased  person,  whose  estate  is  interested  in  the  result  ot 
the  snit. — Hendricks  v.  Kelly,  388. 

WORDS,  MEANING  OF. 

1.  Children;  meaning  of  word  as  used  in  policy  of  life-insurance,  or  other 

instrument ;  admissibility  of  parol  evidence  to  show  that  grand-child 
was  intended  to  be  included. — Russell  v.  Russell,  500. 

2.  Consolidation ;  when  used  to  destribe  union  of  several  railroad  corpora- 

tions.— Meyer  v.  Johnston  A  i4ewart,  603. 
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